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COURT  OF  KING%:5ENCH, 

J|(Ut)atima0  Stnn^ 

IN  THB 

Second  Tear  of  the  Reign  of  George  IV.  1821. 


VERNON  V.  SMITH.— p.  1. 

A  eoTcnant  to  iiunie  against  fire  premiaeH  ntuated  within  the  weekly  billa  of  mortality  men 
tioned  in  14  6.  3,  c  78,  ia  a  covenant  that  runa  with  the  land. 

CoTENANT  by  the  assignee  of  the  lessor  against  the  lessee.  The 
declaration  stated^  that  one  J.  Hance,  the  lessor,  before  the  time  of 
making  the  lease,  was  lawfully  possessed  of  the  tenements  and  premi- 
ses for  the  residue  and  remainder  of  a  certain  term  of  years,  whereof 
seven  years  were  then  unexpired ;  which  tenements  and  premises,  with 
the  appurtenances,  then  were,  and  thence  hitherto  have  been  and  still 
are  situate  within  the  weekly  bills  of  mortality,  mentioned  in  the  14 
G.  3,  c.  78 ;  and  being  so  possessed  thereof,  he,  the  said  J.  Hanee,  by 
indenture,  demised  and  leased  to  the  defendant  the  tenements  and 
premises,  with  the  appurtenances,  habendum,  for  seven  years,  at  a  cer- 
tain rent  therein  mentioned ;  covenant  by  the  defendant  that  he  should 
and  would  forthwith,  at  his  own  expense,  and  from  time  to  time  during 
the  term,  insure  in  some  of  the  public  offices  in  London  or  Westminister, 
for  the  purpose  of  insiuring  houses  from  casualties  by  fire,  the  mes- 
suage, dwelling-house,  coach-house,  stable,  and  premises  thereby  demis- 
ed or  thereafter  to  be  erected  and  built  thereon,  to  the  amount  of  800/., 
in  the  joint  names  of  the  defendant,  his  executors,  administrators,  or  as- 
signs, and  of  Robert  Stone,  the  ground  landlord  of  the  premises,  his 
heirs  or  assigns ;  and  should  and  would,  at  the  request  of  Hance,  or  of 
tlie  ground  landlord,  their  heirs  or  assigns,  produce  the  policy  and  re- 
ceipts for  such  insurance.    The  declaration  set  out  the  proviso  in  the 
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lease  lor  re-entry,  on  breach  oi  any  of  the  covenants.  It  then  stated 
the  defendant's  entry  into  the  premises,  and  Aaf-, -after  the  making  of 
the  indenture,  the  term  was  assigned  by  Hsmc*e-to  the  plaintiff.  The 
breach  assigned  was,  that  the  defendant  jdid' not  insure.  The  second 
count  stated,  that,  before  the  making  oP-^lc  demise  to  the  defendant, 
in  the  first  count  mentioned,  and  ajSo* "before  and  at  the  time  of  the 
making  of  the  demise  thereinafter.  dOHsimioned,  Robert  Stone  was  seized 
in  fee  of  and  in  the  said  demi^d -tenements,  and  by  a  certain  inden- 
ture, demised  the  same  to  J.  Harnce,  habendum,  for  85  years  and  six 
months.  And  that  J.  Hanpe,  by'  that  indenture,  covenanted  to  insure 
the  premises  from  fire,  to  the  amount  of  three-fourths  of  the  value 
thereof,  in  the  joint  n$qi^  of  himself  and  Stone,  with  a  proviso  for 
re-entry,  in  case  of  nehrfefformance  of  the  covenants,  ft  then  stated, 
that  three-fourths  o/^  ffte*  value  of  the  premises  amounted  to  800/.,  and 
that,  by  reasoi^-pf\*fhe  said  demised  premises  remaining  uninsured. 
Stone  brought- dn^adtion  of  ejectment  for.  the  forfeiture,  and  the  plain- 
tiff was  forced.td*  pay  the  costs  to  him,  amounting  to  500/.,  and  also 
to  sustain  his  own  costs,  amounting  to  1000/.  breach,  that  the  defend- 
ant had  not  kept  the  covenant  made  by  him,  as  stated  in  the  first 
count.  To  this  declaration,  there  was  a  general  demurrer  and  joinder. 
Comyn^  in  support  of  the  demurrer.  The  assignee  of  the  lessor  can- 
not maintain  this  action,  because  the  covenant  to  insure  aeainst  casu- 
alties by  fire  is  a  mere  personal  covenant.  Covenants  which  run  with 
the  land,  must  be  such  as  affect  the  land  itself,  and  not  the  collateral 
interest  of  the  lessor.  The  rule  upon  this  subject  is  accurately  laid 
down  in  Spencer's  case,  5  Coke,  17,  Bally  v.  Welhj  Wilmot's  Notes, 
844,  and  The  Mayor  of  Oongleton  v.  PaUison,  10  East,  130.  In  Spen- 
cer's case,  it  is  expressly  stated,  that  a  covenant  to  pay  a  collateral 
sum  to  the  lessor  or  a  stranger  shall  not  bind  the  assignee  ;  because  it 
is  merely  collateral,  and  in  no  manner  touches  or  concerns  the  thing 
demised.  By  the  covenant  to  insure,  the  lessee  agrees  to  pay  an  annual 
sum  to  a  stranger ;  in  consideration  of  which  that  stranger  is  to  pay 
to  the  lessee  a  certain  stipulated  sum,  in  case  the*  premises  should  be 
injured  by  fire.  There  is  not  anv  stipulation  that  that  sum,  when  re- 
covered, shall  be  laid  out  upon  the  land ;  and,  the  tenant  may,  there- 
fore, apply  it  to  any  other  purpose.  The  covenant  does  not,  therefore, 
in  any  respect  affect  the  nature,  quality,  or  value  of  the  thing  demised, 
independently  of  collateral  circumstances ;  and,  therefore,  is  not  a  cove- 
nant which  passes  to  the  assignee.  Secondly,  the  nature  of  the  cove- 
nant cannot  be  altered  by  the  provisions  of  the  14  G.  3,  c.  78,  s.  88, 
which  apply  only  to  the  case  where  an  insurance  has  actually  been 
made,  and  does  not  go  to  regulate  the  covenant  between  -lessor  and 
lessee.  No  insurance  having  been  made  in  this  case,  it  does  not  fall 
within  the  statute.  Thirdly,  the  statute  only  enables  the  directors  of 
the  company,  upon  the  request  of  the  persons  interested  in  the  houses 
damaged  by  fire,  or  upon  any  ground  of  suspicion  that  the  persons 
insured  had  been  guilty  of  fraud,  or  of  wilfully  setting  their  houses  on 
fire,  to  cause  the  msurance  money  to  be  expended  in  rebuilding  the 
premises.  Now,  as  it  appears  from  the  preamble  of  the  clause  that  the 
object  was  to  prevent  fraudulent  insurances,  the  power  of  the  directors 
so  to  apply  the  money  ought  to  be  restrained  to  such  cases  only.    Nor 
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does  it  apply  to  a  case  where  the  money  has  been  disposed  of  among 
the  contending  parties,  previously  to  the  application  of  the  parties 
interested.  The  statute,  therefore,  is  not  absolutely  directory  that  the 
money  recovered  shall,  at  all  events,  be  laid  out  on  the  premises,  and, 
consequently,  it  does  not  alter  the  situation  of 'the  defendant  in  this 
case. 

Chitty^  contra.  The  lessee,  having  covenanted  to  cause  the  insur- 
ance to  be  effected  in  the  joint  names  of  the  ground  landlord  and  him- 
self, could  not,  in  the  event  of  his  having  effected  such  an  insurance, 
and  a  loss  having  afterwards  occurred,  have  received  the  money,  with- 
out the  consent  of  such  landlord,  and  a  court  of  equity  would  have 
directed  the  money  to  be  laid  out  in  rebuilding  or  repairing  the  premi- 
ses. The  interest  of  the  landlord  is  materially  varied  by  the  circum- 
stance of  the  lessee  being  bound  to  insure ;  for,  the  rent  reserved  is 
decreased,  in  proportion  to  the  amount  of  the  annual  premium  paid, 
and  the  assignee  of  the  lessor  would  take  the  premises  at  an  increased 
rent,  unless  the  lessee  had  covenanted  to  insure.  The  covenant,  there- 
fore, to  insure  affects  the  nature,  quality,  or  vaiue  of  the  thing  demised, 
and,  therefore,  is  a  covenant  which  runs  with  the  land ;  and,  it  is  quite 
clear,  that,  by  the  provisions  of  the  14  G.  3,  c.  78,  s.  83,  the  covenant 
to  insure,  in  the  present  case,  becomes,  by  operation  of  law,  a  covenant 
to  lay  out  the  money  recovered  in  rebuilding  the  premises,  at  the  request 
of  the  lessor ;  for  the  enacting  part  of  the  clause  does  not  confine  the 
power  of  the  directors  to  lay  out  the  money  to  cases  of  fraud,  but  is  in 
the  alternative,  and  enables  them  so  to  do  in  any  case,  upon  the  request 
of  the  party  interested.  Coupling,  therefore,  the  covenant  with  the 
statute,  it  is,  in  effect,  a  covenant  to  lay  out  the  money  recovered  in 
rebuilding  the  premises,  in  case  the  lessor  requires  it ;  and,  that  being 
so,  it  is  clearly  a  covenant  which  respects  the  thing  demised,  and^  there- 
fore, passes  to  the  assignee. 

Abbott,  C.  J.  It  is  not  necessary,  on  the  present  occasion,  to  give 
any  opinion  on  the  effect  of  a  covenant  to  insure  premises  situate  with- 
out the  limits  mentioned  in  the  14  Geo.  3,c.  78.  These  premises  lying 
within  those  limits,  the  effect  of  that  statute  is,  to  enable  the  landlord, 
by  application  to  the  governors  or  directors  of  the  insurance  office, 
to  have  the  sum  insured  laid  out  in  rebuilding  the  premises.  Now 
a  covenant  to  lay  out  a  given  sum  of  money  in  rebuilding  or  repair- 
ing the  premises,  in  case  of  damage  by  fire,  would  clearly  be  a  cove- 
nant running  with  the  land,  that  is,  such  a  covenant  as  would  be  bind- 
ing on  the  assignee  of  the  lessee,  and  which  the  assignee  of  the  lessor 
might  enforce.  Here  the  defendant  does  not  covenant  expressly  in 
those  words,  but  only  that  he  will  provide  the  means  of  having 
800/.  ready  to  be  laid  out  in  rebuilding  the  premises  in  case  of  fire. 
But,  connecting  that  covenant  with  the  act  of  parliament,  the  land- 
lord has  a  right  to  say,  that  the  money,  when  recovered,  shall  be  so 
laid  out.  It  is,  therefore,  as  compulsory  on  the  tenant  to  have  the 
money  laid  out  in  rebuilding,  and  as  beneficial  for  the  landlord  as  if 
the  tenant  had  expressly  covenanted  that  he  would  lay  out  the  money 
he  received  in  respect  of  the  policy  upon  the  premises.  For  these 
reasons,  I  think  that  this  is  a  covenant  running  with  the  land,  for  the 
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breach  of  which  the  assignee  of  the  lessor  may  sue ;  and,  consequently, 
there  must  be  judgment  for  the  plaintiff. 

Bayley,  J.  I  am  clearly  of  opinion,  that  the  assignee  of  the  rever- 
sion is  entitled  to  sue  upon  the  covenant  in  question.  The  rule  is,  that 
if  the  covenant  respect  the  thhig  demised,  and  be  co-extensive  with  the 
estate  of  the  person  to  whom  it  is  made,  and  be  made  with  him  and 
nis  assigns,  it  passes  to  his  assip^nee.  The  only  question  in  this  case  is, 
does  this  covenant  respect  the  thing  demised  ?  It  is  a  covenant  to  in- 
sure the  premises  agahist  damage  by  fire.  By  the  operation  of  the  14 
Geo.  3,  c.  78,  s.  83,  the  effect  of  that  insurance  is  not  merely  to  put 
into  the  pocket  of  the  person  effecting  it,  in  case  of  loss,  the  amount  of 
the  money  insured,  but  to  entitle  the  owner  of  the  estate  to  have  that 
money  laid  out  on  the  land ;  and  if  such  be  the  effect  of  the  covenant, 
it  does  affect  the  thing  demised,  as  much  as  a  covenant  to  repair 
or  rebuild,  in^case  of  damage  by  fire.  I  think,  therefore,  that  there 
must  be  judgment  for  the  plaintiff. 

HoLROYD,  J.  I  am  of  the  same  opinion.  If  the  covenant  to  in- 
sure to  the  amount  of  800/.,  in  case  of  fire,  could  be  considered  as 
a  covenant  to  pay  a  collateral  sum  to  the  lessor,  the  present  action 
could  not  be  supported ;  but  taking  that  covenant,  together  with  the 
Stat.  14  G.  3,  c.  78,  s.  83, 1  think  that  the  sum  insured  is  not  to  be 
cotisidered  as  a  collateral  sum,  but  as  a  sum,  which,  by  operation  of 
law,  must  be  laid  out  upon  the  premises.  It  is,  therefore,  a  covenant 
to  do  a  matter  which  concerns  the  land,  and  falls  within  the  rule  laid 
down  in  Spencer^s  case,  and  by  Lord  Chief  Justice  Wilmot  in  Bailj/ 
V.  Wells.  He  there  lays  it  down  thus:  "Covenants  in  leases,  extending 
to  a  thing  '  in  esse,'  parcel  of  the  demise,  run  with  the  land,  and  bind 
the  assignee,  though  he  be  not  named,  as  to  repair,  &c.  And  if  they 
relate  to  a  thing  not  *  in  esse,'  but  yet  the  thing  to  be  done  is  upon  the 
land  demised,  as  to  build  a  new  house  or  wall,  the  assignees,  if  named, 
are  bound  by  the  covenants ;  but  if  they  in  no  manner  touch  or  con- 
cern the  thing  demised,  as  to  build  a  house  on  other  land,  or  to  pay 
a  collateral  sum  to  the  lessor,  the  assignee,  though  named,  is  not  bound 
by  such  covenants;  or  if  the  lease  is  of  sheep  or  other  personal 
goods,  the  assignee,  though  named,  is  not  bomid  by  any  covenant  con- 
cerning them.  The  reasons  why  the  assignees,  though  named,  are  not 
bound,  in  the  two  last  cases,  are  not  the  same.  In  the  first  case,  it  is 
because  the  thing  covenanted  to  be  done  has  not  the  least  reference  to 
the  thing  demised;  it  is  a  substantive,  independent  agreement,  not 
*  quodam  modo,'  but  <  nullo  modo,'  annexed  or  appurtenant  to  the  thing 
leased.  In  the  case  of  the  mere  personality,  the  covenant  doth  concern 
and  touch  the  thing  demised ;  for  it  is  to  restore  it  or  the  value  at  the 
end  of  the  term ;  but  it  doth  not  bind  the  assignee,  because  there  is  no 
privity,  as  there  is  in  the  case  of  a  realty  between  the  lessor  and  lessee 
and  his  assigns,  in  respect  of  the  reversion ;  it  is  merely  collateral  in 
one  case ;  in  the  other  it  is  not  collateral,  but  they  are  total  strangers 
iO  one  another,  without  any  line  or  thread  to  unite  and  tie  them  to- 
gether ;  and  to  constitute  that  privity  which  nmst  subsist  between  debtor 
and  creditor  to  support  an  action."  And  in  page  346,  after  citing  sev 
eral  cases  from  which  he  deduces  the  principle  laid  down,  he  says, 
"  All  these  cases  clearly  prove,  that  <  inherent'  covenants,  and  such  as 


8]  5  Barnewall  &  Aldebson.  17 

tend  to  the  support  and  maintenance  ot  the  thing  demised,  where  as- 
signs are  expressly  mentioned,  follow  the  reversion  and  the  lease,  let 
them  go  where  they  will."  In  the  present  covenant,  assigns  are  ex- 
pressly included ;  and,  inasmuch  as  the  j^rformance  of  the  covenant 
would,  in  the  event  of  the  premises  being  destroved  or  injured  by  fire 
tend  to  the  support  and  maintenance  of  the  thing  demised,  I  am  oi 
opinion,  that  it  falls  within  the  rule  laid  down  by  Lord  C.  J.  Wilmot, 
and,  consequently,  that  there  must  be  judgment  for  the  plaintiff. 

Best,  J.  It  has  been  argued  from  the  preamble  to  the  S3d  section 
of  the  14  6.  3,  c.  78,  that  this  provision  of  the  statute  only  applies 
to  cases  where  fraud  is  suspected.  But  the  enacting  part  of  the  clause 
goes  beyond  the  mischief  mentioned  in  the  preamble,  and  is  large 
enough  to  embrace  this  case.  For,  under  the  first  branch  of  it,  where 
the  owner  of  the  building  requests  the  insucance  company  so  to  apply 
the  money,  no  suspicion  of  fraud  is  necessary  to  make  such  request 
compulsory  on  the  directors.  Within  the  district,  therefore,  to  which 
the  building  act  applies,  this  covenant  provides  a  fund  for  the  rebuild- 
ing of  the  premises,  which  the  owner  has  a  right  to  require,  shall  be 
applied  to  that  purpose ;  and  then  it  is  clear,  that  the  assignee  has  a 
direct  interest  in  having  the  insurance  kept  up.  But  I  think,  also,  that 
if  the  premises  were  in  any  other  part  of  the  kingdom,  this  would  be 
a  covenant  that  would  pass  to  an  assignee.  A  covenant  in  a  lease 
which  the  covenantee  cannot,  after  his  assignment,  take  advantage  of, 
and  which  is  beneficial  to  the  assignee  as  such,  will  go  with  the  estate 
assigned.  If  this  were  not  the  law,  the  tenant  would  hold  the  estate 
discharged  from  the  performance  of  one  of  the  conditions  on  which  it 
was  granted  to  him.  The  original  covenantee  could  not  avail  himself 
of  this  covenant ;  he  sustains  no  loss  by  the  destruction  of  the  build- 
ings, and  therefore  has  no  interest  to  have  them  insured.  In  The  Sad- 
dier's  Company/  v.  Badcocky'2  Atkyns,  577,  Lord  Hardwicke  says, 
that  Lord  Chancellor  Kino,  in  the  case  of  Lynch  v.  Dayrelly  held,  that 
a  person  who  had  assigned  his  interest  in  the  house  before  the  fire  hap- 
pened which  consumed  it,  had  no  right  to  the  money  under  the  policy. 
I  cannot  say  whether  a  court  of  equity  would  take  any  steps  to  secure 
the  application  of  the  money  insured  for  the  benefit  of  the  estate.  I 
presume,  that  if  a  court  of  equity  would  assist  a  covenantee  to  have 
the  money,  recovered  under  the  policy  by  his  tenant,  expended  on  the 
estate,  it  would  render  the  same  assistance  to  an  assignee.  If  a  court 
of  equity  will  not  interfere,  either  for  the  one  or  the  other,  still  this 
covenant  is  as  beneficial  to  an  assignee  as  it  was  to  the  covenantee.  It 
secures  to  the  tenant  the  means  of  performing  his  covenant,  and  to  the 
landlord,  a  solvent  instead  of  a  ruined  tenant.  It  is  a  covenant  bene- 
ficial to  the  owner  of  the  estate,  and  to  no  one  but  the  owner  of  the 
estate ;  and  therefore  may  be  said  to  be  beneficial  to  the  estate^  and  so 
directly  within  the  principle  on  which  covenants  are  made  to  run  with 
the  land.  At  the  same  time  that  the  32  Hen.  8,  c.  34,  was  passed,  an 
inunense  quantity  of  land  passed  from  the  dissolved  monasteries  to  the 
king,  and  from  the  king  to  the  most  favoured  and  powerful  of  his 
subjects.  Much  of  this  land  was  on  lease,  and  both  the  king  and  his 
parliament  must  have  been  anxious  that  the  assignees  of  the  reversion 
should  be  in  as  good  a  situation  as  the  lessors  were.    This  statute  ex- 
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pressly  enacts,  "that  grantees  of  estates  shall  have  and  enjoy  the  like 
advantages  against  lessees,  their  executors,  &c.,  by  entry  for  non-pay- 
ment of  rent,  or  for  doing  of  waste  or  other  forfeiture,  and  the  same 
benefit  and  remedy  by  actiojx  for  not  performing  of  other  conditions, 
covenants,  or  agreements,  as  the  lessors  or  grantors  themselves  might 
have  had.'*  Lord  Coke  (Co.  Litt.  215  b)  limits  the  operation  of  these 
general  words,  to  "such  conditions  as  are  incident  to  the  reversion  as 
rent,  or  for  the  benefit  of  the  estate.'*  He  adds,  that  the  statute  does 
not  extend  to  "  covenants  for  payment  of  a  sum  in  gross,  delivery  of 
corn,  wood,  or  the  like."  A  sum  in  gross  is  in  the  nature  of  a  fine 
which  belongs  to  the  lessor,  and  can  never  be  intended  for  an  assignee 
By  the  deliveries  of  corn  and  wood  were  meant  deliveries  of  those  ar- 
ticles at  the  mansion-house  of  the  lessor,  and  not  rents  payable  in  com 
or  woody  without  any  stipulations  as  to  the  place  where  the  articles  were 
to  be  delivered.  These  deliveries  at  the  mansion-house  were  incon- 
siderable in  value,  and  would  be  of  no  use  to  the  assignee,  unless  he 
became  the  assignee  of  the  mansion  as  well  as  the  farm.  In  5  Coke, 
18,  it  is  said,  "that  the  32  H.  8,  was  resolved  to  extend  to  covenants 
which  touch  or  concern  the  thing  demised,  and  not  to  collateral  cove- 
nants." In  Spencer^s  case,  Moore,  1 59,  the  same  doctrine  is  laid  down 
in  the  same  terms,  and  this  case  is  put  by  6 awdt,  J.,  and  assented  to  by 
all  the  judges  and  Serjeants,  "  that  a  covenant  that  a  leesor  will,  at  the 
end  of  the  term,  grant  another  lease,  runs  with  the  land.  The  covenant 
here  mentioned  is  not  beneficial  to  the  estate  granted,  in  the  strict  sense 
of  the  words,  because  it  has  no  effect  until  that  estate  is  at  an  end,  but 
it  is  beneficial  to  the  owner,  as  owners  and  to  no  other  person.  By  the 
terms  collateral  covenants^  which  do  not  pass  to  the  assignee,  are  meant 
such  as  are  beneficial  to  the  lessor,  without  regard  to  his  continuing  the 
owner  of  the  estate.  This  principle  will  reconcile  all  the  cases.  In 
Webb  V.  Ruaaellj  3  Term,  Rep.  402,  Lord  Kenton  considers  grantees 
or  assignees  to  stand  in  the  same  situation,  and  to  have  the  same  reme- 
dy against  the  lessees,  as  heirs  at  law  of  individuals,  or  successors  in  the 
case  of  corporations,  had  before  the  statute.  For  these  reasons,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  judgment 

Judgment  for  the  plaintiff. 
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A.,  6.,  and  C.  entered  into  a  bond  to  the  king,  the  condition  of  which  was  that  A.,  af 
iubdiatribator  of  stampa,  ahould  well  and  truly  account  for  all  stamped  vellum  which 
he  should  reoeiTe,  and  should  pay  to  the  commiasbners  the  duties  payable  for  such 
■tamped  ▼ellum;  and  also  the  price  of  such  vellum,  together  with  all  moneys  which 
be  should  receive  on  account  of  the  duties  on  personal  legacies  and  stage  coaches. 
A.,  as  subdistributor,  becomes  indebted  to  the  king  in  a  certain  sum,  and  afterwards 
becomes  bankrupt,  and  obtains  his  certificate.  A  tei.  fa,  having  afterwards  issued  upon 
the  bond,  B.,  one  of  the  sureties,  paid  a  sum  of  money  to  compromise  the  suit,  and  a  cer- 
tain other  sum  in  defending  the  same :  Heid^  in  an  action  brought  by  the  surety  to  re- 
cover these  sums  from  the  bankrupt,  that  A.  was  a  person  "surety  for,  or  iiaUe  for  a 
debt"  of  the  bankrupt,  within  the  meaning  of  the  49  O.  8,  c.  121,  s.  8:  and,  c<Mise- 
qnently,  that  the  latter  was  protected  by  his  certificate:  Held^  also,  that  the  general  plea  of 
bankruptcy  was  well  pleaded. 
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The  declaration,  after  stating  the  appointment  of  the  defendant  to 
be  a  sub-distributor  of  stamps,  alleged  that,  "  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  execute  a  certain  writ- 
ing, obligatory  to  his  majesty,  in  the  sum  of  500Z.,  as  a  security  for  the 
defendant,  and  with  a  condition,  that  the  defendant  should  account  for 
all  vellum,  parchment,  &c.,  he,  defendant,  promised  to  save  and  keep 
plaintiff  harmless  and  indemnified  from  all  damages,  costs,  &c.,  that  he 
should  sustain  in  consequence  of  the  plaintiff's  executing  the  writing 
obligatory,  or  by  reason  of  the  defendant's  breach  of  the  condition 
thereof/'  Averment,  that  the  plaintiff  executed  the  bond ;  that  defend- 
ant, having  broken  the  condition,  and  the  bond  having  thereby  become 
forfeited  to  the  king,  a  scire  facias  issued  against  the  plaintiff  and  defend- 
ant, and  one  C.  F.,  and  that  such  proceedings  were  thereupon  had ;  that 
the  plaintiff,  to  avoid  paying  the  500Z.  due  on  the  bond,  was  forced  to 
pay  50Z.  to  compromise  the  suit,  and  also  61L  la,  9(2.  for  his  costs, 
charges,  and  expenses.  Plea,  that,  before  the  commencement  of  this 
suit,  defendant  became  bankrupt,  and  that  the  cause  of  action  accrued 
before  his  bankruptcy. 

The  cause  was  tried  before  Graham,  Baron,  at  the  Hants  Summer 
assises,  1819,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

The  defendant  having  been  appointed  sub-distributor  of  stamps  for 
the  town  of  Ringwood,  in  the  county  of  Southampton,  he,  together 
with  the  plaintiff  and  one  Finch,  as  his  sureties,  on  the  6th  of  Februa- 
ry, 1812,  entered  into  a  joint  and  several  bond  for  500Z.  to  his  majesty ; 
the  condition  of  which  was,  that  if  the  defendant  should  well  and  truly 
account  for  all  vellum,  &c.,  duly  stamped,  which  he  should  receive  from 
the  commissioners  or  head  distributor  of  stamps,  and  for  all  sums  of 
money  which  he  should  receive  on  account  of  the  duties  on  personal 
legacies  and  stage-coaches,  and  should  pay  to  such  commissioners  or 
head  distributor  the  duties  payable  for  such  stamped  vellum,  &c.,  and 
also  the  price  of  such  vellum,  &c.,  and  the  duties  received  by  him,  in 
respect  of  personal  legacies  and  stage-coaches  ;  then,  the  obligation  to 
be  void.  In  December,  1813,  the  defendant  duly  rendered  to  the  head 
distributor  of  stamps  an  account  of  the  money  due  from  him  as  sub- 
distributor, by  which  he  made  himself  debtor  for  8012.  In  March, 
1814,  he  was  declared  a  bankrupt ;  and  the  plaintiff  and  one  Corbin 
were  appointed  assignees,  but  no  dividend  has  yet  been  made.  He 
obtained  his  certificate  on  the  28d  of  May,  1814.  In  June,  1815,  a 
scire  facias  issued  against  all  the  parties  to  the  bond,  at  the  suit  of  the 
king;  and,  the  plaintiff,  on  the  15th  November,  1817,  paid  the  sum  of 
50/.  to  compromise  that  suit.  The  costs  of  defending  the  suit  amounted 
to  612.  Is,  9d.     For  these  sums  the  present  action  was  brought. 

JS.  Lawea^  for  the  plaintiff,  made  two  points  ;  first,  that  the  statute 
of  the  49  6.  8,  c.  121,  s.  8,  must  be  specially  pleaded,  and  could  not 
be  given  in  evidence  under  the  general  plea  of  bankruptcy,  given  by 
Stat.  5  6.  2,  c.  30,  ^s.  7.  Stedman  v.  Martinnant^  12  East,  664.  And 
although  in  that  case  the  immediate  point  in  judgment  was,  whether 
defence  given  by  the  49  G.  3  was  available  under  the  general  issue ; 
yet,  it  appears,  by  a  subsequent  report  of  that  case,  18  East,  427,  that 
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the  defendant,  in  consequence  of  the  decision  of  the  Court  upon  the 
point  of  pleading,  afterwards  pleaded  a  special  plea  of  bankruptcy. 
It  was  quite  incongruous  for  the  defendant  to  plead,  that  the  cause  of 
action  accrued  before  the  bankruptcy,  when  he  meant  to  rely  on  a  par- 
ticular statute,  applicable  only  to  the  case  of  its  having  accrued  after 
the  bankruptcy.  And  such  form  of  pleading  would  mislead  the  plain- 
tiff, instead  of  giving  him  any  idea  of  the  true  nature  of  the  defence. 
The  words  of  the  statute  are,  that  the  bankrupt  should  be  discharged 
of  all  demands  in  like  manner,  to  all  intents  and  purposes,  as  if  the 
surety  had  been  a  creditor  before  the  bankruptcy ;  but,  it  does  not  give 
any  precise  form  of  plea,  much  less  does  it  require  the  same  form  of 
plea  as  is  given  by  the  stat.  5  G.  2,  c.  80,  s.  7.  Secondly,  the  bond  is, 
m  its  nature,  wholly  incapable  of  valuation ;  and,  therefore,  not  prove- 
able  under  the  commission.  The  Overseers  of  St.  Martin  v.  WarreUy 
1  Barn.  &  Aid.  495.  It  is  a  bond  for  the  performance  of  several 
things,  the  non-performance  of  which  would  only  entitle  the  plaintiff  to 
unliquidated  damages ;  and,  it  cannot  be  treated  as  a  divisible  bond,  so  as 
to  allow  it  to  be  proved  under  the  commission  for  damages  arising  by 
the  breach  of  one  part  of  the  condition,  leaving  the  bond  still  in  force 
as  to  the  residue.  Taylor  v.  Young j  8  Barn.  &  Aid.  525.  The  stat- 
ute 49  G.  3,  c.  121,  s.  8,  was  not  meant  to  discharge  the  bankrupt  from 
any  demand,  in  respect  of  payment  made  after  the  commission,  where 
he  would  not  have  been  discharged  from  it  by  the  statute  5  G.  2,  c.  80, 
if  payment  had  been  made  before  the  bankruptcy.  But  this  case  is 
not  within  that  statute ;  first,  because  the  plaintiff  was  not  surety  for 
any  debt ;  secondly,  he  had  not  paid  the  whole  debt,  or  any  part  thereof, 
in  discharge  of  the  whole.  If  there  was  any  debt,  it  was  the  penalty 
of  the  bond ;  and,  even  if  the  damages  sought  to  be  recovered  by  the 
crown  are  considered  as  the  debt,  the  502,  paid  by  way  of  compromise 
for  it  was  not  a  legal  discharge  of  the  debt,  without  a  release.  Fitch 
V.  Suttofiy  5  East,  230.  Thirdly,  the  statute  did  not  contemplate  the 
case  of  a  surety  in  a  bond  to  the  king,  but  to  a  common  creditor  only, 
who  might  or  might  not  prove  his  debt  under  the  commission,  and  be 
barred  by  such  proof;  whereas,  there  is  no  instance  of  the  crown  prov* 
ing  under  a  commission  of  bankrupt,  nor  is  the  king  barred  by  any  of 
the  statutes  of  bankruptcy,  not  being  specially  named  in  them. 

Abbott,  G.  J.     I  am  of  opinion,  that  the  plea  is  good,  both  in  form 
and  substance,  and  that  this  case  falls  within  the  49  G.  8j  c.  121,  s.  8. 
The  words  of  that  statute  are  very  large.     It  enacts,  ^'  that  where,  at 
the  time  of  the  issuing  the  commission,  any  person  shall  be  surety  for, 
or  liable  for  any  debt  of  the  bankrupt,  it  shall  be  lawful  for  such  surety, 
or  person  liable,  if  he  shall  have  paid  the  debt,  or  any  part  thereof,  in 
discharge  of  the  whole  debt,  although  he  may  have  paid  the  same  after 
the  commission  shall  have  issued,  and  the  creditor  shall  have  proved  his  , 
debt  under  the  commission,  to  stand  in  the  place  of  the  creditor  as  to  i 
the  dividends  upon  such  proof;  and,  when  the  creditor  shall  not  have  ! 
proved  under  the  commission,  it  shall  be  lawful  for  such  surety  or  per-  ' 
son  liable  to  prove  his  demand  in  respect  of  such  payment  as  a  debt 
under  the  commission,  not  disturbing  the  former  dividends,  and  to 
receive  a  dividend  proportionably  with  the  other  creditors  taking  the 
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benefit  of  such  commission,  notwithstanding  such  person  may  have 
become  surety  or  liable  for  the  debt  of  the  bankrupt,  after  an  act  of 
bankruptcy  had  been  committed  by  such  bankrupt ;  and,  every  person 
against  whom  such  commission  of  bankrupt  has  been  awarded,  and  who 
has  obtained  his  certificate,  shall  be  discharged  of  all  demands,"  &c. 
In  order  to  bring  the  case  within  the  statute,  it  is  not  necessary  that  the 
principal  creditor  should  be  enabled  to  prove,  or  that  the  bankrupt 
should  be  discharged  by  his  certificate,  if  he  does  not ;  and,  it  seems 
to  me,  that  this  case  does  not  differ  from  the  case  of  a  surety  in  a 
bond  to  a  private  person.  It  has  been  contended,  that  this  is  not  to  be 
considered  as  a  debt ;  but,  we  are  of  opinion,  that  it  may  be  considered 
as  a  debt,  in  the  strictest  sense  of  the  word.  In  the  first  place,  the 
penalty  might  be  sued  for  as  a  debt  at  law.  Besides,  debts  may  arise 
out  of  the  breach  of  the  condition  of  a  bond,  framed  as  this  is ;  for,  a 
debt  is  thereby  created,  as  much  as  in  the  case  of  a  contract  for  goods 
sold  and  delivered,  or  money  had  and  received.  For  these  reasons,  we 
are  all  of  opinion,  that  this  is  a  case  coming  within  the  section  of  the 
statute.  Another  point  has  been  made  upon  the  form  of  the  pleadings, 
viz. :  that  the  bankruptcy  should  have  been  specially  pleaded.  We  are, 
however,  of  opinion,  that  the  general  plea  is  sufficient  in  this  case. 
There  is  no  decision  to  show,  that  the  plea  in  the  general  form  will  not 
do.  Now,  the  49  6.  3,  c.  121,  s.  8,  enacts,  '^  that  the  bankrupt  who 
has,  or  shall  obtain  his  certificate,  shall  be  discharged  at  the  suit  of 
every  such  person,  having  so  paid,  or  being  thereby  enabled  to  provi* 
as  aforesaid,  or  to  stand  in  the  place  of  such  creditor  as  aforesaid,  with 
regard  to  his  debt,  in  respect  of  suretyship  or  liability,  in  like  mannei 
to  all  intents  and  purposes,  as  if  such  person  had  been  a  creditor  before 
the  bankruptcy."  liow,  we  think  the  obvious  meaning  of  this  is,  that 
die  bankrupt  should  have  the  same  benefit  of  a  precise  form  of  plead- 
ing, as  if  the  debt  had  arisen  before  the  bankruptcy,  and  that  a  pay- 
ment made  by  a  surety,  after  the  bankruptcy,  places  the  party  in  the 
same  situation  as  if  the  payment  had  been  made  before  the  bankruptcy 
by  any  other  person.  We  are,  therefore,  of  opinion,  that  the  plea  is 
good,  both  in  substance  and  form ;  and,  consequently,  that  the  postea 
must  be  delivered  to  the  defendant. 

Judgment  for  defendant. 
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DOE  dem.  JOHN  MURRELL  and  EDWARD  LIVERMORE  v. 
ROBERT  DEVEREUX  FANCOURT  HURRELL  and  Others— 
p.  18. 

A  taitator  having  both  real  and  personal  estate,  after  giving  several  pecuniary  legacies, 
beqoeatbed  all  the  rest  aqd  residue  of  his  estate  and  effects,  whatsoever  and  where 
soever,  tp  trustees,  their  executors,  administrators,  and  assigns,  upon  trust;  thut  thej 
should,  out  of  tiuch  residue  of  the  moneys  and  effects  that  he  should  die  possessed  of, 
carry  on,  manage  and  cultivate  the  farm  then  in  his  possession  for  the  remainder  of  his 
term  therein,  for  the  joint  advantage  of  certain  of  his  sons  and  daughters  therein  named : 
and,  at  the  expiration  of  the  said  term,  upon  further  trust,  to  sell  and  dispose  of  such 
residue  of  his  estate  and  efiects,  or  such  effects  as  should  then  be  upon  his  said  farm,  and 
to  divide  the  money  ariang  therefrom  among  his  said  sons  and  daughters :  Heid,  that  the 
testator's  real  estate  did  not  pass  by  this  will. 

Ejectment,  to  recover  the  possession  of  certain  premises  in  the 
county  of  Essex.  The  cause  was  tried  at  the  Essex  Spring  assizes, 
1820,  before  Garrow,  B.,  when  the  jury  found  a  verdict  for  the  lessors 
of  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  following 
case* 

On  the  21st  of  May,  1805,  Moses  Hurrell  the  elder,  being  seized  in: 
fee  of  the  freehold  premises  in  question,  and  being  also  possessed  of 
personal  property,  made  his  last  will,  duly  executed  to  pass  real  estates, 
as  follows :  <<  I  give  unto  my  sons,  John,  Aaron,  William,  Charles  and 
Thomas,  and  to  my  daughters,  Susanna  and  Rebecca,  the  sum  of  100/. 
apiece,  to  be  paid  to  such  of  them  as  shall  be  under  the  age  of  21  years 
at  the  time  of  my  decease,  upon  their  attaining  the  respective  ages  of 
21  years;  and  to  such  of  them  as  snail  have  attained  their  respective 
ages  of  21  years  at  that  time,  within  six  months  after  my  decease ;  with 
benefit  of  survivorship  among  them,  in  case  of  the  death  of  any  or  either 
of  tiiem  under  the  age  of  21  years.  And  as  I  have  already  provided 
for  my  son  Moses,  and  my  daughter  Sarah,  the  wife  of  Edward  Liver- 
more,  I  do  hereby  only  give  them  the  sum  of  10/.  apiece  for  mourn- 
ing, to  be  paid  to  them  respectively  within  six  months  after  my  decease. 
And  after  payment  of  the  above-mentioned  legacies,  my  just  debts,  fu- 
neral, testamentary,  and  other  incidental  expenses,  1  give  and  bequeath 
all  the  rest  and  residue  of  my  estate  and  effects  whatsoever  and 
wheresoever^  unto  my  brother,  Aaron  Hurrell,  my  said  son  John,  and 
my  said  son-in-law,  Edward  Li  vermore,  their  executors,  administrators, 
and  assigns,  upon  the  following  trusts ;  that  is  to  say,  upon  trust,  that 
they  shall,  out  of  such  residue  of  the  moneys  and  effects  that  I  shall  die 
possessed  of,  carry  on,  manage,  and  cultivate  the  farm  now  in  my  pos- 
session, for  the  remainder  of  my  term  and  interest  therein,  for  the  joint 
advantage  of  my  said  sons,  John,  Aaron,  William,  Charles,  and  Tho- 
mas, and  my  said  daughters,  Susanna  and  Rebecca ;  and  at  the  ex- 
piration of  the  said  term,  upon  further  trust,  to  sell  such  residue  of  my 
estate  and  effects,  or  such  effects  as  shall  then  be  upon  my  farm,  and 
divide  the  money  arising  among  his  said  last-mentioned  five  children. 
And  I  do  hereby  appoint  my  brother  Aaron  Hurrell,  my  said  son  John, 
and  my  son-in-law,  Edward  Livermore,  executors  of  this  my  will." 
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The  testator  died  in  February,  1807,  and  on  the  25th  March,  1  08, 
the  will  was  duly  proved  by  the  executors.  The  tenant  in  possession 
ot  the  estate  under  the  testator,  after  his  death,  paid  one  half-year*s 
rent,  due  for  the  premises,  at  ]^ady-day,  1807,  to  the  lessors  of  the 
plaintiff,  who  are  the  surviving  devisees  in  the  will,  and  to  the  said 
Aaron  Hurrell,  since  deceased  ;  after  which  payments,  the  said  Robert 
Devereux  Fancourt  Hurrell  being  the  heir  of  the  testator,  in  that  char- 
acter and  right,  entered  into  possession  of  the  estate  and  premises,  and 
he,  together  with  the  other  defendants,  hath  thence  and  hitherto  retain- 
ed possession  thereof. 

Sugdetij  for  the  plaintiff.  The  real  estate  passed  by  this  will  to  the 
trustees.  The  object  of  the  testator  was  to  provide  for  all  his  children, 
and  he  gives  and  bequeaths  all  the  residue  of  the  estate  and  effects  to 
the  trustees,  for  that  purpose.  If  the  will  had  stopped  here,  it  is  quite 
clear,  that  the  real  estate  would  have  passed  by  those  words ;  but,  it 
goes  on,  ^*  In  trust,  out  of  such  residue  of  the  moneys  and  effects,  to 
manage  his  farm  to  the  end  of  his  term."  It  may,  therefore,  be  said, 
that  the  testator  only  meant  to  give  to  them  the  residue  of  his  moneys 
and  effects ;  but  then,  the  trustees,  at  the  expiration  of  the  term,  are 
directed  to  sell  and  dispose  of  the  residue  of  his  estate  and  effects,  and, 
therefore,  the  testator  must  have  intended  more  to  pass  than  his  moneys 
and  effects.  Besides,  the  real  estate  will  pass  under  these  words,  pro- 
vided it  appear,  from  the  other  part  of  the  will,  that  he  intended  it  to 
pass.  Doey  Leasee  of  Wall^  v.  Langlanda,  14  East,  870,  and  Doe  dem. 
Andrew  v.  Lainchbury^  11  East,  290.  Now,  here,  by  the  use  of  the 
words,  **  residue  of  his  estate  and  effects,*'  it  does  appear,  that  the  testa- 
tor meant  the  real  estate  to  pass. 

H,  J.  Stephen^  contra,  was  stopped  by  the  court. 
Abbott,  C.  J.  We  are  clearly  of  opinion,  that  the  testator  did  not 
mean  that  his  real  estate  should  pass  by  this  will.  We  must  collect 
the  intention  from  the  whole  context  of  the  will.  There  can  be  no 
doubt,  that  words,  which  in  their  technical  sense,  generally  denote  per- 
sonal property,  will  pass  the  real  estate,  if  such  appears  from  the  whole 
of  the  will,  taken  together,  to  have  been  the  intention  of  the  testator. 
It  is  quite  clear,  that  the  testator  here  intended  that  his  personal  pro- 
perty only  should  goto  the  trustees.  The  bequest  is  to  them,  their 
executors,  administrators,  and  assigns ;  the  word  "  heirs"  is  not  used. 
That  circumstance  is  not  indeed  very  strongly  to  be  relied  on;  but  it 
is  not  to  be  akogether  rejected  in  construing  this  will.  The  nature  of 
the  trusts  clearly  shows,  that  the  testator  meant  to  bequeath  his  personal 
property  only,  for  the  trustees  are  directed,  out  of  such  residue  of  the 
moneys  and  effects,  to  manage  the  farm  for  the  remainder  of  his  term. 
Now  the  real  estate  was  not  applicable  to  such  a  purpose,  for  the  trus- 
tees, at  ail  events,  had  no  power  to  sell  any  part  of  the  estate  bequeath- 
ed to  them,  until  the  end  of  the  term.  Then  the  testator  directs  the 
trustees,  at  the  expiration  of  his  term,  to  sell  such  residue  of  his  es- 
tate and  effects;,  or  such  effects  as  shall  be  upon  his  said  farm.  It 
appears  to  us,  therefore,  that,  by  using  the  latter  word,  he  himself  has 
furnished  a  comment  upon  the  words  the  residue  of  his  estate  and  ef- 
fects; and  that  by  those  wordsi  he  meant  only  such  estate  and  effects 
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as  constituted  personal  property.  Inasmuch,  therefore,  as  it  was  not 
necessary  that  the  trustees  should  take  the  real  estate,  and  as  it  was 
not  suitable  to  ti:ie  purposes  of  the  trust,  we  are  of  opinion  that  the  real 
estate  did  not  pass  by  the  will,  and,  consequently,  that  there  must  be 
judgment  for  the  defendants. 

Judgment  for  defendants. 


STEELE  V.  MANNS.— p.  22. 

A.  having  purcha«d  an  estate  free  from  rectorial  tithe,  with  a  right  of  common  thereto  an- 
nexed, the  common  was  afterwards  inclosed  under  an  act  of  parliament,  and  certain  land 
was  allotted  to  A.  in  lieu  of  his  said  right  of  common :  Htltf,  that  no  tittie  was  payable  in 
respect  of  the  allotted  land. 

The  plaintiff  declared  in  debt  upon  the  statute  2  and  8  Edward  6,  c. 
18,  as  the  farmer  and  proprietor  of  the  tithes  of  com  arising  from  land 
in  the  parish  of  Gatherington,  in  the  county  of  Southampton,  against 
the  detendant,  as  occupier  of  land  in  that  parish,  and  charged  that  the 
defendant  had  carried  away  his  corn,  without  setting  out  the  tithe ; 
whereby,  an  action  had  accrued  to  the  plaintiff,  to  demand  and  have  of 
the  defendant  treble  the  value  of  the  said  tithe.  Plea  nil  debet.  At 
the  trial  before  Graham,  Baron,  at  the  Summer  assizes,  1819,  for  the 
county  of  Southampton,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff  claimed  the  tithes  in  question,  as  the  tenant  for  an  un- 
expired term  of  vears,  of  Sir  Lucas  Curtis,  the  lay  impropriator  of  the 
rectoral  tithes  of  the  parish  of  Catherington.  By  an  enclosure  act  of 
the  50  G.  3,  c.  218,  for  disafforesting  the  forest  of  Bier,  in  the  county 
of  Southampton,  and  for  enclosing  the  open  commonable  lands  within 
the  forest,  after  reciting  (section  41)  that  the  600  acres  of  land  thereby 
vested  in  his  majesty,  being  taken  out  of  difiierent  parishes,  the  persons 
entitled  to  the  tithes  of  such  parishes  might  be  injured  thereby,  it  was 
enacted,  that  out  of  the  said  open  commonable  lands  thereby  directed 
to  be  divided  and  enclosed,  allotments  should  be  made  to  the  persons 
entitled  to  the  tithes  of  such  parishes,  of  so  much  land  as  should  be,  in 
the  judgment  of  the  commissioners,  a  full  compensation  for  such  injury. 
And,  it  was  further  enacted,  (section  42,^  that  the  commissioners  should, 
in  the  next  place,  allot  the  residue  of  the  said  open  commonable  lands 
Rud  grounds  respectively  to,  and  among,  the  persons  entitled  to  com- 
monage. ^^  Provided,  (section  48,)  that  nothing  in  the  said  act  shall 
extend,  or  be  construed  to  extend,  so  as  to  prejudice,  lessen,  or  defeat 
the  right,  title,  or  interest  of  the  several  rectors,  vicars,  and  lay  impro- 
priators, of  the  several  and  respective  parishes,  townships,  hamlets,  or 
places  of  Soberton,  Hambleton,  Catherington,  &c.,  or  any  person  or 
persons  whomsoever,  in,  or  to  any  tithes,  great  or .  small,  arising  or 
renewing  out,  or  payable  for,  or  in  respect  of  any  lands,  tenements, 
hereditaments,  within  the  same  several  parishes,  &c. ;  but,  such  great 
and  small  tithes  shall  be  paid  and  payable,  at  all  times  hereafteri  in 


23]  5  Barnewall  &  Alderson.  25 

BQch  and  the  same  manner  as  they  would  have  been,  in  case  this  act 
had  not  been  made."  Before  and  at  the  time  of  passing  of  this  act 
of  parliament,  John  Ring,  esquire,  was  the  owner  of  an  estate  at  Love 
Dean,  in  the  parish  of  Gatherington  ;  and  the  tithes  arising  from  such 
estate,  for  which  estate,  as  consisting  of  120  customary  acres,  of  arable, 
pasture,  and  coppice  land,  in  the  occupation  of  Edward  Manns,  free 
from  rectorial  tithe,  ^but  which  tithe  had  been  purchased  with  the 
estate,)  situate,  and  being  at  Love  Dean,  in  the  parish  of  Gatherington, 
he  claimed  a  right  of  common  from  the  commissioners  under  the  fore- 
going act,  who  thereupon  awarded  to  Mr.  Ring,  in  right  of  the  last- 
mentioned  estate,  five  acres  and  seventeen  perches  of  the  open  and  com- 
monable lands  of  the  forest  of  Bier,  situate  in  the  parish  of  Gathering- 
ton.  The  defendant,  John  Manns,  became  the  tenant  of  tw^o  acres, 
part  of  such  five  acres  and  seventeen  perches  so  allotted  to  Mr.  Ring, 
and,  in  the  year  1817,  sowed  such  two  acres  with  oats,  and  afterwards 
cut  and  carried  away  the  crop,  without  setting  out  the  tithe.  The  tithe 
was  demanded,  but  refused,  on  the  ground  that,  as  the  allotment  had 
been  made  in  respect  of  land  not  paying  tithe,  the  allotted  lands  were 
exempt  from  the  payment  of  tithe. 

Seltoyn^  for  the  plaintiff,  contended,  that  he  was  entitled  to  recover. 
It  does  not  appear,  whether  the  right  of  common,  in  respect  of  which 
the  allotment  was  made,  was  tithe  free.-  The  language  of  the  convey- 
ance might  or  might  not  be  large  enough  to  convey  to  Mr.  Ring  the 
tithes  of  the  common.  In  Lord  Gwydir  v.  FoakeB,  7  T.  R.  641,  it 
was  holden,  that,  by  a  grant  of  all  tithes  arising  out  of,  or  in  respect 
of  farms,  lands,  &c.,  the  tithes  arising  out  of,  and  in  respect  of  common 
appurtenant  to  such  farms  or  lands  will  pass.  Here,  however,  no  con- 
veyance is  stated,  and  it  is  rather  to  be  collected  from  the  language  of 
the  case,  that  the  titbes  of  the  estate  alone,  and  not  the  tithes  of  the 
right  of  common  appurtenant  to  such  estate,  had  been  purchased.  If 
this  view  of  the  case  be  correct,  it  can  hardly  be  contended,  that  the 
common  being  liable  to  the  tithes,  the  allotment  in  lieu  of  it  would  be 
exempt.  Indeed,  the  contrary  would  follow,  as  appears  from  Moncaster 
V.  Wat$on,  3  Burr.  1875,  1  Bl.  402,  S.  G.  But,  admitting  that  the  right 
of  common  were  tithe  free,  would  it  be  a  necessary  consequence,  that  the 
land  allotted  in  lieu  thereof  should  also  be  tithe  free  ?  The  demand  o( 
the  impropriator  in  the  present  case,  is  a  demand  of  the  tithe  of  corn. 
But,  corn  could  not  be  part  of  what  grew  upon  the  common ;  the  tithes 
that  arose  in  respect  of  the  common,  could  only  have  been  tithes  of 
agistment,  or  of  lambs,  calves,  wool,  milk,  and  other  things  that  could 
be  the  produce  of  a  common.  Suppose  the  owner  of  a  farm,  liable  to 
tithes  of  corn,  and  also  to  an  agistment  tithe,  should  agree  with  the 
person  that  he  should  hold  his  land  free  of  agistment  tithe,  and  after- 
wards, upon  a  demand  made  of  the  tithes  of  corn,  should  plead  this 
agreement,  it  would  hardly  be  considered  as  an  answer  to  the  demand. 
The  case  of  Stockwell  v.  Terry,  1  Yes.  117,  is  distinguishable  from  the 
present ;  for  there,  there  was  an  express  agreement,  that  the  parties 
should  enjoy  their  rights  in  severalty,  as  they  did  their  rights  of  com- 
mon. And  Lord  Hardwicke,  in  delivering  his  opinion,  mainly  relied  on 
that  agreement.    Here  there  is  no  such  express  agreement,  and  none  can 
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be  implied ;  for  a  claim  of  tithe  can  only  be  discharged   by  special 
words.     Parkins  v.  Hinde^  Cro.  Eliz.  161. 

Jij,  LaweSj  contra^  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that  the  plaintiff  is  not 
entitled  to  recover.  The  facts  are  these :  John  Ring,  being  the  owner 
of  an  estate  of  120  acres,  and  the  tithes  arising  therefrom,  (which  tithes 
he  had  purchased  with  the  estate,)  had  allotted  to  him,  under  an  enclos- 
ure act,  certain  land  in  lieu  of  a  right  of  common  appurtenant  by  cus- 
tom to  his  estate.  The  plaintiff,  who  is  the  tenant  of  the  lay  impropria- 
tor, claims  tithe  in  respect  of  such  allotted  land,  and  the  question  sub- 
stantially is,  whether  the  lay  impropriator,  who  has  sold  the  tithe  of  the 
estate,  is  entitled  to  the  tithe  of  land  allotted  to  the  owner  of  that 
estate,  in  lieu  of  a  right  of  common,  which  was  appurtenant  by  custom 
to  the  land.  It  is  quite  clear,  that  after  the  lay  impropriator  had  thus 
sold  the  tithes  of  the  estate,  no  tithe  was  payable  at  least  before  the 
passing  of  the  enclosure  act.  Before  the  sale,  the  tithe  was  payable 
equally  in  respect  of  all  cattle  feeding  on  the  enclosed  as  on  the  com- 
mon land.  When  the  lay  impropriator  sold  the  tithes  of  the  estate,  he 
therefore  sold  all  the  tithes  in  respect  of  all  cattle  feeding,  both  upon 
the  enclosed  and  the  common  land.  And  I  am  of  opinion,  that,  inas- 
much as  no  tithe  was  payable  before  the  enclosure  act,  in  respect  of  the 
cattle  feeding  on  the  common  land,  no  tithe  is  payable  now  in  respect 
of  the  land  allotted  to  the  owner  of  the  estate,  in  lieu  of  such  right  of 
common.  This  case  is  very  distinguishable  from  the  case  of  Moncaster 
y.  Watson^  8  Burr.  1375,  for  the  land,  in  respect  of  which  the  allot- 
ment was  there  made,  was  not  wholly  free  from  the  payment  of  tithes : 
the  exemption  claimed  was  merely  from  the  tithe  of  corn,  grain,  and 
hay,  neither  of  which  the  common,  while  unenclosed,  was  capable  of 
producing.  The  tithe  of  agistment  would,  therefore,  remain  payable, 
notwithstanding  the  exemption.  Here,  the  owner  of  the  land  is  the 
owner  of  the  tithes,  for  the  effect  of  the  conveyance  must  have  been  to 
make  the  owner  of  the  estate  the  owner  of  all  the  tithes  of  the  land ; 
and  I  am  of  opinion,  that  the  owner  of  the  estate  becomes  the  owner 
of  the  tithes  of  land  allotted  to  him,  in  respect  of  a  right  of  common 
appurtenant  to  that  estate.  The  postea  must,  therefore,  be  delivered 
to  the  defendant. 

HoLROYD,  J.  I  am  of  the  same  opinion.  I  am  quite  satisfied,  from 
the  case  of  Stockwell  v.  Terry^  and  the  reasoning  of  Lord  Kenton,  in 
the  case  of  Lord  Ghvydir  y.  FoakeSy  7  T.  R.  641,  that  the  plaintiff  is  not 
entitled  to  the  tithes  of  the  allotted  land ;  but  that  the  person  who  is 
entitled  to  the  tithes  arising  out  of  the  estate,  is  also  entitled  to  the 
tithes  arising  out  of  the  allotted  land,  in  like  manner  as  he  would  have 
been  entitled  to  tithes  arising  out  of  the  beneficial  enjoyment  of  the 
right  of  common  appurtenant  to  that  estate,  in  case  the  enclosure  act 
had  never  passed.* 

Best,  J.,  concurred. 

Judgment  for  defendant. 


*  Baylej,  J.,  was  absent  at  CbamberB. 
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HUDSON  V.  GRANGER.7-P.  27. 

The  ownei  of  goods  bein^  indebted  to  a  factor  in  an  amount  exceeding  their  value,  conngn- 
ed  them  to  him  for  sale ;  the  factor  being  also  similarly  indebted  to  I.  S.  sold  the  goods 
to  him.  The  (actor  afterwards  became  bankrupt;  and  on  a  settlement  of  accounts  be- 
tween I.  8.  and  the  assignees,  L  8.  allowed  credit  to  them  for  the  price  of  the  goods,  and 
he  then  proved  the  residue  of  his  claim  sgainst  the  estate ;  Hddt  that  as  the  factor  had  a 
hen  on  the  whole  price  of  the  goods,  such  settlement  of  the  accounts  between  the  vendee 
snd  the  assignees,  afforded  a  good  answer  to  an  action  against  the  vendee  for  the  price  of 
the  goods,  brought  either  by  or  on  the  account  of  the  original  owner. 

By  47  G.  3,  sess.  2.  c.  38»  s.  89.  **  Ail  contracts  for  coals  are  to  be  fdirly  entered  in  a  book  to 
be  kept  by  the  factor,  subscribed  by  the  buyer;  and  a  copy  of  such  contract  is  to  be  de- 
livered by  the  factor  to  the  cleric  of  the  market,  within  an  hour  after  the  close  of  the  maik- 
et"  A  factor  having  coals  consigned  to  him  for  sale  by  A.  sold  the  same,  and  entered 
the  contract  in  his  book  as  having  been  made  for  C  the  roaster  of  the  ship.  It  was  not 
signed  by  the  purchaser ;  but  in  the  copy  delivered  to  the  clerk  of  the  market,  the  purcha- 
ser's name,  as  well  as  that  of  the  factor,  was  inserted ;  the  factor  had  no  authority  to  insert 
the  name  of  the  master  in  his  contract,  but  it  was  a  common  practice  in  the  coal  trade  so  to 
do.  Query,  whether,  under  the  circumstances,  an  action  might  be  brought  in  the  name  of 
C.  for  the  price  of  the  coals. 

Assumpsit  for  the  price  of  the  coals.  The  declaration  contained  two 
special  counts  on  a  contract  between  the  parties,  and  also  counts  for 
goods  sold  and  delivered.  At  the  trial  before  Lord  Ellenborough, 
C.  J.,  at  the  sittings  after  Michaelmas  term,  1817,  a  verdict  was  found 
for  the  plaintiff  for  110/  6^.  6rf.,  subject  to  the  opinion  of  the  Court  on 
the  following  case  : 

The  plaintiff  was  the  owner  or  master  of  the  ship  Maria,  and  was 
employed  in  the  coal  trade  by  one  John  Hallowell,  who  was  owner  of 
the  cargo  of  coals  by  that  ship,  a  part  of  which  was  the  subject  of  this 
anion.  The  ship  and  cargo  were  addressed  by  Hallowell  to  Robert 
Clark,  a  factor.  On  the  10th  of  April,  1816,  the  defendant  agreed 
with  Clark  to  purchase  of  him  part  of  the  Maria's  cargo,  and  in  the 
contract  entered  by  the  factor  in  his  book,  the  coals  were  stated  to  be 
purchased  of  Robert  Clark,  factor  for  Hudson,  master  or  owner  of  the 
ship  Maria.  It  was  not  signed  by  the  defendant,  or  any  person  by 
him  authorized,  but  in  the  copy  delivered  by  the  factor  to  the  clerk  of 
the  market,  the  names  of  the  defendant  and  of  the  factor  were  inserted 
at  full  length.  By  the  47  G.  3,  sess.  2,  c.  68,  (local  and  personal,) 
sec.  29,  it  is  enacted,  "that  all  contracts  for  coals  between  buyer  and 
seller,  shall,  by  the  crimp  factor,  be  fairly  entered  with  the  conditions 
thereof,  and  price  of  such  coals,  in  a  book  to  be  kept  by  such  crimp 
factor,  subscribed  by  such  buyer,  and  by  the  crimp  factor,  with  their 
names  written  at  full  length,  and  a  true  and  perfect  copy  of  such  con- 
tract, and  the  price  of  such  coals,  shall  be  delivered  by  such  crimp 
or  factor  to  the  clerk  of  the  market  within  one  hour  after  the  close 
of  the  market  on  that  day,  for  the  inspection  of  any  person.'*  Clark 
was  authorized  by  Hallowell,  not  only  to  sell,  but  to  receive  the 
price  of  the  coals.  Hudson  had  no  interest  in  the  cargo,  and  his  name 
was  inserted  in  the  contract  without  his  authority,  it  being  the  usual 
prairtice  so  to  insert  the  name  of  the  master.  The  coals  were  de- 
livered to  the  defendant,  pursuant  to  the  contract.  In  June,  1816, 
Clark  became  a  bankrupt.    At  the  time  of  the  purchase,  Clark,  who, 
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for  a  considerable  time,  had  had  dealings  with  the  defendant,  was  in- 
debted to  him  in  272/.  6s,  4rf.,  for  money  lent  and  advanced  to,  and 
paid  for  Clark  in  the  regular  course  of  business ;  and  in  the  month  o( 
January,  1817,  prior  to  the  plaintiff  bringing  this  action,  an  account 
was  settled  between  the  defendant  and  the  assignees  under  Clark's  com- 
mission, in  which  the  assignees  allowed  the  defendant  to  deduct  the 
price  of  the  coals  from  the  debt  due  to  the  estate,  and  he  then  proved 
the  balance  under  the  commission.  At  the  time  of  the  sale  of  the 
coals,  and  continually  from  thence  up  to  the  time  of  the  bankruptcy  of 
Clark,  Hallo  well  (who  has  also  since  become  bankrupt)  was  indebted 
in  a  considerable  sum  to  Clark,  and  after  giving  credit  to  Hallowell  for 
the  price  of  the  coals  on  the  Maria,  the  balance  remained  considerably 
in  favour  of  Clark. 

F.  Pollock  for  the  plaintiff.  This  action  is  maintainable  in  the  name 
of  Hudson,  because  he  was  the  person  whose  name  was  entered  in  the 
book  of  the  factor,  and  also  in  the  copy  delivered  to  the  clerk  of  the 
market.  The  defendant,  therefore,  might  have  learnt  with  whom  the 
contract  was  made,  and  he  cannot  now  be  allowed  to  say,  that  the  con- 
tract was  not  made  with  the  present  plaintiff.  If  the  defendant  had 
signed  the  contract,  as  required  by  the  47  G.  3,  c.  68,  there  can  be  no 
doubt  that  the  plaintiff  might  have  sued.  Assuming,  however,  that  the 
action  was  maintainable  in  the  name  of  Hudson,  the  settlement  which 
has  taken  place  between  the  defendant  and  the  assignees  of  the  bank- 
rupt, cannot  operate  as  any  answer  to  the  present  action,  for  admitting, 
that  this  case  must  be  considered  as  if  the  action  were  brought  in  the 
name  of  Hallowell,  this  settlement  took  place  after  the  bankruptcy  of 
Clark ;  and,  although  a  payment  to  him  before  his  bankruptcy  would 
have  been  a  valid  payment,  as  against  his  principal,  because  he  had 
authority  to  receive  the  money,  yet  his  bankruptcy  was  a  revocation  of 
that  authority,  and,  therefore,  the  payment  was  not  made  to  an  agent 
authorized  to  receive  it,  and  consequently  is  not  a  valid  payment  as 
against  Hallowell. 

Gdselee  contra.  The  bankruptcy  of  the  factor  would  certainly  ope- 
rate as  a  revocation  of  his  authority  to  receive  payment  on  account  of 
his  principal.  Here,  however,  the  payment  was  made,  not  merely  on 
the  account  of  Hallowell  alone,  but  it  was  made  to  Clark  or  his 
assignees,  who  stand  in  the  some  situation  in  respect  of  the  lien  which 
he  had  against  Hallowell. 

The  Court  were  about  to  pronounce  judgment,  when 

F.  Pollock  in  reply,  suggested,  that  Clark  never  had  any  lien  in  this 
case,  because,  by  the  provisions  of  the  47  G.  3,  a  68,  coals  must  be 
.Kild  while  in  the  ship,  except  in  the  case  of  a  sale  to  government ;  the 
property,  therefore,  immediately  passes  from  the  vendor  to  the  vendee, 
and  the  factor,  therefore,  never  had  a  possession,  so  as  to  give  him  a 
lien. 

*  Batley,  J.  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover.  The  stat  47  G.  3,  c.  68,  sess.  2,  was  framed  with  the  view, 
that  coals  which  reached  the  market  should  not  be  warehoused  for  the 

•  Abbott,  C.  J.,  was  ritting  at  the  OM  BaOey. 
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t>enefit  of  the  original  sender  of  the  coals,  but  that  he  shoiild  sell  as 
soon  as  the  ship  arrived,  or  that  the  coals  should  be  kept  in  the  ship, 
and  the  ship  thereby  detained  till  an  actual  sale  took  place.  The  legis- 
lature did  not  intend,  by  the  provisions  of  that  statute,  to  interfere  with 
the  rights  of  a  factor.  In  this  case,  Clark  is  described  as  the  factor  of 
Hallowell.  It  seems  to  me,  that  when  the  coals  arrived,  the  ship 
having  been  addressed  to  Clark  as  factor,  and  he  having  the  complete 
control  of  the  coals  in  that  character,  the  ship  is  to  be  considered  as 
the  warehouse  of  Clark,  for  the  coals  then  in  the  ship,  and  the  coals  are 
to  be  considered  in  his  possession.  If  that  be  so,  then  the  question  is, 
whether  that  which  has  passed  between  the  assignees  of  Clark  and 
Granger,  takes  away  from  Hallowell  the  right  to  sue  in  Hudson's  name ; 
and  it  seems  to  me  that  it  does.  Clark,  as  factor,  had  a  lien  on  every 
thing  in  his  possession,  and  he  therefore  had  a  lien  upon  these  coals. 
As  factor,  too,  he  had  a  general  lien,  not  only  on  the  article  when  in  his 
possession,  but  on  the  price  of  the  article  when  sold,  and  having  that 
lien,  he  may  enforce  payment  to  hiihself  in  opposition  to  the  principal. 
That  being  so,  Clark  in  this  case  soils  to  Granger  the  goods  of  Hallo- 
well, who  at  that  time  was  indebted  to  Clark  in  more  than  the  price  of 
these  goods.  The  latter  having  a  lien  on  the  price,  might  insist  that 
Granger  should  pay  him,  and  that  Hallowed  should  not  receive  the 
money.  Clark  afterwards  becomes  bankrupt,  and  his  bankruptcy  un- 
doubtedly would  have  operated  as  a  countermand  of  his  authority,  to 
receive  the  price  on  account  of  his  principal ;  but  it  does  not  operate 
to  destroy  his  right  to  receive  it  on  his  own  account  in  respect  of  his 
lien.  That  being  the  situation  of  the  parties,  the  defendant  afterwards 
comes  to  a  settlement  with  the  assignees  of  Clark,  the  effect  of  which 
was,  that  Granger  paid  to  Clark's  assignees  the  price  of  the  coals, 
which  Clark  till  his  bankruptcy  had  a  right  to  insist  should  be  paid  to 
him,  and  which  his  assignees  had  the  same  right  to  insist  upon  after 
wards.  It  seems  to  me,  therefore,  that  this  was  a  valid  payment  as 
against  Hallowell,  and  that  he  cannot  now,  either  in  the  name  of  Hud- 
son, or  in  his  own  name,  sue  for  payment  a  second  time.  Upon  the 
other  question,  whether  the  action  can  be  maintained  in  the  name  of 
Hudson,  he  having  no  interest  in  the  contract,  I  entertain  considerable 
doubt  If  the  defendant  be  bound  to  admit,  that  the  contract  was 
made  by  him  with  Hudson,  then  the  latter  would  be  the  party  entitled 
to  sue.  Now  as  Hudson's  name  was  in  the  contract,  and  the  defen- 
dant might  have  seen  it,  if  he  pleased,  I  incline  to  think  that  he  is 
bound  by  the  terms  of  the  contract,  and  that  he  is  not  at  liberty  now 
to  say,  that  Hudson  was  not  the  party  with  whom  he  contracted.  It 
is  unnecessary  to  pronounce  any  judgment  upon  that  point,  inasmuch 
as  I  am  clearly  of  opinion  upon  the  other  ground,  that  there  must  be 
judgment  of  nonsuit. 

HoLBOTD,  J.  It  is  unnecessary  to  decide  in  the  present  case,  wheth- 
er the  action  can  be  maintained  in  the  name  of  Hudson ;  because  I 
am  clearly  of  opinion  upon  the  other  point,  that  there  must  be  judgment 
of  nonsuit  It  appears  to  me,  that  Clark  was  factor,  and  not  a  mere 
broker;  and  that  being  so,  I  am  of  opinion,  that  he  had  a  lien  not  only 
on  the  goods  while  they  remained  in  his  possession,  but  also  on  the 
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proceeds  of  the  goods  which  he  sold  as  such  factor.  In  Drin/ewater  v. 
Goodwin,  Cowper,  251,  it  was  expressly  decided,  that  a  factor  who  be- 
comes surely  for  a  principal,  has  a  lien  on  the  price  of  the  goods  sold 
by  him  for  his  principal,  in  the  amount  of  the  sum  for  which  he  has  be- 
come surety,  and  Mr.  Justice  Chambke,  in  Houghton  and  Others  v. 
MatthewSf  3  Bos.  &  Pul.  489,  considers  that  as  settled  law.  Clark, 
therefore,  having  a  lien  on  the  proceeds,  had  a  right  to  receive  the 
price  from  the  buyer,  and  when  he  had  so  received  it,  to  retain  it  as 
against  Hallo  well.  The  bankruptcy  of  Clark  could  not  operate  to  de- 
stroy his  right  of  lien,  though  it  would  operate  as  a  revocation  of  his 
authority  to  receive  any  money  on  acx^ount  of  his  principal.  His  as- 
signees after  the  bankruptcy,  had  the  same  rights  as  the  bankrupt  had 
before.  A  payment  made  to  Clark  before  his  bankruptcy,  even  against 
the  will  of  Hallowell,  would  have  operated  as  a  valid  payment  as 
against  Hallowell,  and  a  payment  to  his  assignees  afterwards  must 
have  the  same  effect.  For  these  reasons,  I  am  of  opinion,  that  the 
settlement  between  Clark's  assignees  and  the  defendant  operated  as 
a  valid  payment,  and,  consequently,  that  this  action  cannot  be  main- 
tained. 

Best,  J.  I  am  of  the  same  opinion.  This  action  is  brought  in  the 
name  of  the  present  plaintiff  for  the  benefit  of  Hallowell,  and  it  must  be 
therefore  considered  as  if  it  were  brought  by  the  latter.  Now  the  facts 
are  these:  Halloweh  sells  the  coals  to  Granger,  by  the  means  of  Clark, 
his  factor ;  Hallowell  being  then  indebted  to  Clark  beyond  the  price  of 
the  coals,  Granger  pays  the  money  to  Clark.  Now,  Clark  as  factor, 
having  a  lien  on  the  coals,  and  on  the  proceeds  when  received,  had  a 
right  to  require  that  the  money  should  be  paid  to  him,  and  not  to  his 
principal,  and  he  also  had  a  right  even  to  retain  the  money  against  his 
principal.  The  payment  to  Clark,  or  to  his  assignees,  who  stand  in  his 
place,  was  therefore  a  valid  payment  as  against  Hallowell,  and  is  a 
good  answer  to  the  present  action.  It  is  unnecessary  to  decide,  there- 
fore, whether  this  action  should  be  maintained  in  the  name  of  Hudson, 
inasmuch  as  I  am  clearly  of  opinion,  that  upoii  the  other  point,  there 
must  be  judgment  of  nonsuit 

Judgment  of  nonsuit. 


RICHARD  EATON,  CHARLES  HAMMOND  and  CHARLES 
HAMMOND,  Jun.,  Plaintiffs;  and  HENRY  BELL,  CHARLES 
WEDGE,  and  JOSEPH  TRESLOVE,  Defendants. —p.  34. 

\n  inclosure  act  empowered  the  commimtonera  to  make  a  rate  in  defray  the  pxpenwa  of 
paeeiiig  and  executing  the  act;  and  enacted,  that  persons  advancing  money  should  be  re- 
paid out  of  the  first  money  raised  by  the  commissionerH.  Expensses  were  incurred  in  the 
execution  of  the  act  before  any  rate  was  made.  'Vo  defray  these  expenses  the  commisfion- 
ers  drew  drafts  upon  their  bankers,  requiring  them  to  pay  the  sums  therein  mentioned  on 
occount  of  the  public  drainage,  and  to  place  the  same  to  their  account  as  commission- 
ers. The  bankers,  during  a  period  of  six  years,  continued  to  advance  considerable  sums  by 
paying  these  drafts:  Heidt  that  the  commissioners  were  personally  responsible  to  the  bank- 
ers for  the  drafts  so  made. 

The  latter  having  from  time  to  time  made  half-yearly  reata  in  the  account,  and  charged  intei- 
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est  upon  the  balanoe-tben  itrock,  and  the  commimionera  having  assented  to  that  mode  of 
keeping  the  accounts,  it  was  held,  that  this  mode  of  charging  of  intere^tt  half-yearly  was 
not  unlawful  on  the  ground  of  usury. 

Assumpsit  for  money  had  and  received,  &c.,  and  for  interest.  Plea, 
general  issue.  At  the  trial  before  Dallas,  C.  J.,  at  the  Cambridge 
Summer  assizes,  1819,  a  verdict  was  found  for  the  plaintiffs.  On  a 
motion  for  a  new  trial  on  the  part  of  the  defendants,  and  on  a  motion 
on  the  part  of  the  plaintiffs  to  have  the  compound  interest  added  to 
the  verdict,  the  Court  directed  a  case  to  be  stated. 

A  private  inclosure  act,  for  allotting  lands  in  the  parish  of  Fordham, 
was  passed  in  the  49  G.  3,  by  which  the  defendants  were  appointed 
commissioners.  This  act  provides  "  That  the  acts  of  two  commission, 
ers  shall  be  as  valid  as  if  done  by  all.  That  new  commissioners  shall 
be  appointed  in  case  any  of  the  first  appointed  commissioners  should 
die.  That  the  expenses  of  passing  and  executing  the  act  shall  be  paid 
by  the  proprietors  in  such  shares  and  proportions  as  the  commissioners 
shall  direct  That  the  commissioners  shall  make  a  rate,  and  in  case  of 
non-payment,  shall  have  power  to  levy  the  same,  together  with  interest, 
by  distress.  That  persons  advancing  money  for  defraying  the  expenses 
shall  be  repaid  the  same,  with  5  per  cent,  interest,  out  of  the  first  mo- 
neys that  shall  be  raised  by  the  commissioners."  Mr.  Weatherby  was 
appointed  auditor  of  the  commissioners'  accounts,  which  were  to  bo 
examined  and  balanced  by  him  at  least  once  in  every  year,  and  no 
charge  was  to  be  binding  or  valid  in  law  unless  the  same  was  duly 
allowed  by  him. 

The  plaintiffs  were  bankers  at  Newmarket.  On  the  1st  of  July, 
1809,  the  defendants  held  their  fii*st  meeting  under  the  act,  at  which 
the  plaintiffs  were  duly  appointed  bankers,  I'hey  accepted  the  appoint- 
ment, and  acted  as  such.  Various  expenses  were  incurred  in  the  exe- 
cution of  the  act  before  any  rate  was  made  upon  the  proprietors,  such 
as  making  the  new  roads  and  drains.  The  defendants  commence^ 
drawing  upon  the  plaintiffs  in  October,  1809,  to  defray  these  and  othe? 
expenses,  and  between  that  time  and  June,  1812,  the  plaintiffs  had  ad* 
vanced  3329/.  18^.,  without  having  received  any  money  from  the  de- 
fendants. On  the  5th  of  June,  1812,  the  defendants  made  a  rate  upon 
the  proprietors  to  the  amount  of  84-16/.  18^.  5^.,  and  in  November, 
1817,  another  rate,  to  the  amount  of  3845/.  8*.  4rf.,  a  very  considerable 
part  of  which  sums  remained  unpaid.  The  account  continued  open 
until  December,  181b,  Avhen  a  balance  of  2240/.  14*.  10^/.,  including 
compound  interest,  as  hereinafter-mentioned,  was  due  to  the  plaintiffs. 
During  the  whole  of  the  time  the  plaintiffs  were  greatly  in  advance  to 
the  defendants.  No  interest  was  charged  by  the  plaintiffs  until  Decem- 
ber, 1811,  when  145/.  8*.,  the  simple  interest  then  due  upon  all  the 
sums  previously  advanced,  was  added  to  the  debt,  and  from  January, 
1814,  half-yearly  rests  were  made  in  the  account,  and  the  interest  add 
ed  to  the  principal  sum  advanced.  The  defendants  generally  held  theii 
meetings  at  Newmarket,  where  the  plaintiffs  reside ;  and  the  defendants 
by  themselves,  their  clerk,  or  solicitor,  were  in  the  habit  of  taking  ihei 
banking-book  to  the  plaintiffs  to  have  the  accounts  made  up :  each  o. 
the  defendants  did  so  from  time  to  time,  and  no  objection  was  ever  madi*. 
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by  the  defendants  to  the  charges  for  compound  interest.  It  was  the 
general  practice  of  the  plaintiffs  to  make  such  half-yearly  rests.  Mr. 
Weatherby,  the  auditor  named  in  the  private  act,  was  not  applied  to  by 
the  defendants  to  audit  their  accounts  until  December,  1818,  when  the 
account  for  the  balance  of  which  this  action  was  brought,  was  submit- 
ted to,  and  allowed  by  him.  The  drafts  were  in  the  following  form : 
<<  Fordham  Inclosure,  October  15th,  1810.  Messrs.  Eaton,  Hammond, 
and  Son,  pay  John  Morgan,  or  bearer,  forty  pounds,  on  account  of  the 
public  drainage,  and  place  the  same  to  our  account,  as  commissioners 
of  the  above  inclosure.'*  At  the  trial,  the  Chief  Justice  stated  to  the 
jury,  that  the  question  for  them  to  determine  was,  whether  credit  was 
given  by  the  plaintiffs  to  the  defendants  personally,  or  to  the  fund  which 
they  had  power  to  raise.  The  jury  found  a  verdict  for  the  plaintiffs, 
damages  1957/.  15^.,  deducting  282/.,  the  sum  charged  for  compound 
interest,  with  leave  for  the  plaintiffs  to  move  to  add  that  sum  to  the 
verdict,  if  they  were  by  law  entitled  to  recover  it. 

Dover  for  the  plaintiffs.  The  commissioners  are  personally  liable. 
They  employed  the  defendants  as  their  bankers.  They  borrowed  the 
money,  and  had  the  means  of  paying  it  out  of  the  rates  wljich  the  act 
of  parliament  authorized  them  to  raise.  In  fforslei/  v.  Bell^  1  Brown, 
Ch.  Ca.,  101,  Ambler,  770,  a  bill  having  been  filed  by  the  plaintiff, 
the  undertaker  of  a  navigation  at  Thirsk,  in  Yorkshire,  against  the 
commissioners  named  in  the  act  for  carrying  it  on,  who  had  signed  the 
several  orders ;  it  was  contended,  first,  that  the  defendants  were  not 
personally  liable,  because  they  were  exercising  a  public  trust,  and  the 
credit  was  given  to  the  undertaking  itself,  and  not  personally  to  them, 
and  the  remedy  was,  therefore,  in  rem ;  secondly,  that  those  who  had 
been  present  at  the  meetings,  and  had  signed  some,  but  not  all  the 
orders,  were  liable  only  to  those  to  which  they  had  respectively  signed. 
But  Lord  Chancellor  Thurlow,  assisted  by  Ashhurst  and  Gould, 
Justices,  held,  first,  that  the  commissioners  were  personally  liable ;  and, 
secondly,  that  they  were  all  liable  in  respect  of  all  the  orders.  Lord 
Thurlow  says:  "Who  would  make  a  contract  on  the  credit  of  toll, 
which  it  is  in  the  power  of  the  commissioners  to  raise  or  not  at  their 
pleasure  ?  Then,  upon  whose  credit  must  the  contract  be  ?  Certainly 
that  of  the  commissioners  who  act.  It  is  their  fault  if  they  enter  into 
contracts  when  they  have  not  money  to  answer  them.  They  have  made 
themselves  liable  by  their  own  acts."  That  case  is  an  authority  to 
show,  first,  that  the  commissioners  are  personally  liable ;  and,  secondly, 
that  they  are  all  liable  for  the  orders  given  by  the  others.  The  defend- 
ants are  liable  to  pay  the  compound  interest  charged  in  the  account. 
It  is  clear  that  they  assented  to  this  mode  of  keeping  the  accounts ; 
and,  therefore,  they  must  be  liable,  unless  it  be  unlawful.  Now,  in 
Bruce  v.  Hunter^  3  Camp.  467,  it  was  held,  that  an  agent  who  had 
advanced  moneys  for  his  principal,  in  effecting  insurances  and  other 
mercantile  business,  was  entitled  to  charge  interest,  and  at  the  end  of 
every  year  to  make  a  rest,  and  add  the  interest  then  due  to  the  princi- 
pal. And,  in  Hx  parte  Bevan^  9  Yes.,  jun.,  it  was  held  by  Lord  Eldon, 
that  although  a  contract  a  priori  for  a  loan  for  twelve  months,  settling 
the  balance  at  the  end  of  six  months,  and  that  the  interest  should  carry 


38]  5  Barnewau,  &  Alderson.  33 

interest  for  the  subsequent  six  months,  would  be  bad  as  a  contract  for 
more  than  five  per  cent,  per  annum  interest ;  yet,  if  at  the  end  of  the 
six  months  the  parties  agree  to  settle  the  accounts,  and  strike  the  bal- 
ance, (that  not  being  part  of  the  prior  contract,)  and  to  forbear  the 
whole  balance  for  the  next  six  months,  that  practice  is  legal.  That 
case  is  an  authority  to  show,  that  the  mode  of  charging  interest  by 
making  a  rest  at  every  six  months,  is  not  unlawful;  and,  consequently, 
plaintiffs  in  this  case  are  entitled  to  recover  the  compound  interest 
charged  in  the  account. 

Robinsonj  contra.  In  Hartley  v.  Belly  the  commissioners  had  a 
power  to  defray  their  expenses ;  and  the  Court  held,  that  persons  em- 
ployed by  them,  might  reasonably  look  to  such  money  as  a  fund,  and 
that  it  was  the  fault  of  the  commissioners  if  they  contracted  engage- 
ments before  they  had  the  means  of  defraying  them.  Workmeji  could 
not  be  expected  to  give  credit  to  the  undertaking.  But  all  these 
grounds  for  that  decision  fail  here.  The  commissioners  acted  in 
furtherance  of  the  very  object  of  the  legislature  in  borrowing  this 
money,  and  the  act  expressly  provides  for  the  repayment  of  moneys  so 
advanced  **out  of  the  first  moneys  that  shall  be  raised  by  the  commis- 
sioners." It  would  be  a  mockery  to  say  to  them,  you  shall  not  borrow, 
till  you  have  the  means  of  repaying ;  for  then,  why  should  they  borrow? 
The  plaintiffs  were  appointed  bankers  by  the  proprietors,  not  the  com- 
missioners. They  acted  under  the  act.  They  must  be  taken  to  know 
its  provisions.  They  advanced  the  money  under  the  power  given,  and 
their  own  contract  must  be  taken  to  be,  that  th^y  were  to  be  repaid  out 
of  the  first  iftoneys.  They  were  so  repaid  in  part.  They  will  be  paid 
the  remainder ;  but  they  cannot  sue  the  commissioners  in  their  personal 
character.  It  would  otherwise  be  extremely  unjust,  for  then  the  action 
would  lie  against  the  survivors,  and  the  executors  of  the  survivor  of  the 
old  commissioners;  and,  in  the  meanwhile,  the  new  commissioners 
would  possess  themselves  of  the  effects.  This  could  not  be  the  inten- 
tion of  the  parties.  The  plaintiffs  knew  that  the  commissioners  were 
not  to  pay  out  of  their  own  pocket ;  and  that  brings  the  case  within 
Macbeath  v.  Haldimand,  1  T.  R.  172 ;  Unwin  v.  Wooheleyy  T.  R.  674 ; 
Rice  V.  ChrUe,  1  East,  679.  As  to  the  legality  of  making  half-yearly 
rests,  the  modern  cases  certainly  seem  to  sanction  what  looks  like  an 
infringement  of  the  rule,  that  compound  interest  shall  not  be  taken ; 
but,  here  is  no  express  Srdmission  of  the  correctness  of  the  accounts. 

Abbott,  C.  J.  Upon  principle,  as  well  as  upon  the  authority  of  the 
case  of  Horsley  v.  Belly  1  Brown,  Ch.  Ca.  101 ;  Ambler,  707,  I  am 
clearly  of  opinion,  that  the  commissioners  in  this  case  were  personally 
Uable,  that  the  question  was  properly  submitted  to  the  jury  by  the  learn- 
ed Judge,  and  that  they  have  drawn  a  right  conclusion.  As  to  the 
question  of  compound  interest,  it  is  now  settled,  that  a  party  advancing 
money  to  another  is  entitled  to  charge  interest,  and  at  the  end  of  every 
year,  then  to  add  the  principal  to  the  interest.  In  Ex  parte  Bevauj  9 
Ves,  jun.  223,  it  was  expressly  held,  that  although  an  antecedent  con- 
tract for  a  loan  for  twelve  months,  to  settle  the  balance  at  the  end  of 
six  months,  and  that  the  interest  should  carry  interest  for  the  subsequent 
six  months,  would  be  bad ;  yet,  that  an  agreement  at  the  end  of  six 
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months  to  settle  accounts,  (that  not  being  part  of  the  prior  contract,) 
and  then  a  stipulation  to  forbear  the  balance  then  struck  for  those  six 
months,  is  legal.  It  is  clear  from  the  facts  stated,  that  the  defendants 
assented  to  that  mode  of  keeping  the  accounts,  and  the  bankers  who 
advanced  the  money  might  have  done  it  on  the  faith  that  they  should 
have  been  permitted  to  convert  the  interest  from  time  to  time  into  ca- 
pital ;  and  that  they  would  not  otherwise  have  continued  to  make  ttie 
advances.  I  think,  that  upon  the  authority  of  the  case  cited,  the  plain- 
tiffs are  entitled  to  recover  the  interest  charged,  and  consequently,  that 
the  verdict  must  be  entered  for  the  larger  sum. 

Bavle V,  J. .  I  am  of  the  same  opinion.  The  form  of  the  draft  is  to 
pay  A.  B.  cnt  bearer  on  account  of  the  public  drainage.  The  persons, 
therefore,  who  signed  that  order,  assert  that  the  money  is  to  be  applied 
to  the  purpose  of  the  public  drainage.  The  draft  then  goes  on,  <<  and 
place  the  same  to  our  account  as  commissioners  of  the  inclosure  act.'' 
Therefore,  the  money  is  to  be  placed  to  their  debit  in  the  account, 
which  they  have  as  commissioners.  It  does  not  say,  <<  place  the  same 
to  the  account  of  the  inclosure,"  but  "  to  our  account  as  commission- 
ers."* Now,  the  defendants  must  have  known  what  thev  had  col- 
lected, and  what  means  they  had  of  collecting  more ;  and  they  ought 
to  have  taken  care  before  they  drew  drafts,  that  they  had  money  to 
reimburse  the  persons  who  advanced  money  on  those  drafts.  I  think, 
therefore,  that  there  must  be  judgment  for  die  plaiiitifi^. 

Best,  J.t  concurred. 

Judgment  for  the  plaintiffs. 

•  See  BtfiTc/ ▼.  Jbnet,  3  Bam.  &  Aid.  47. 
f  Holroyd,  J.,  WM  at  Chtmben. 


VANSANDAU  v.  BURT.— p.  42. 

Peckrmtion  stated,  that  in  coniideration  that  plaintiff  would  aangn  to  defendant  a  bill 
of  exchange,  defendant  undertook,  dbc.;  and  then  aTerred  thai  plaintiff  did  aiaign 
dM  bilL  h  appeared  that  the  partiea  had  agreed  that  the  plaintiff  ahould  give  up 
the  bill  to  the  defendant,  the  latter,  however,  paying  over  the  proceed*  of  the  bill  to  the 
plaintiff  In  pursuance  of  the  agreement,  the  plaintiff  by  deed  assigned  to  the  defen- 
dant the  bill,  and  all  sums  of  money  due  thereon,  to  and  for  the  delendanfs  own  nse : 
and  the  defendant  covenanted  to  pay  tn  the  plaintiff  a  sum  equal  to  any  money  he 
should  receive  on  account  of  the  bill :  HeU^  that  the  declaration  imported  that  the  plain* 
tiff  had  made  an  absolute  assignment  of  the  bill,  and  consequently,  that  the  assignment  m 
evidence  being  only  conditional,  this  was  a  fatal  variance. 

Declaration  stated,  that  in  consideration  that  plaintiff  would  as- 
sign to  defendant  a  bill  of  exchange  for  692/.,  dated  24th  April,  1815, 
accepted  by  Jackson,  Goodchild  &  Co.,  payable  to  the  order  of  J.  C, 
70  days  after  date,  defendant  undertook,  &c.  Averment,  that  plaintiff 
did  assign  the  said  bill  of  exchange  to  the  defendant,  &c.  The  bilL 
mentioned  in  the  declaranon  had  been  formerly  assigned  by  the  defen- 
dant to  the  plaintiff  in  part  payment  of  a  debt*  and  the  acceptors  had 
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since  become  bankrupt  Under  these  circumstances  it  was  agreed  be- 
tween the  plaintiff  and  defendant,  that  the  former  should  give  up  to 
the  defendant  the  bill  in  question,  the  latter  requiring  it  for  the  pur- 
poses of  some  arbitration ;  but  that  the  defendant  should  pay  to  the 
plaintiff,  from  time  to  time,  such  sums  of  money  as  should  be  equal  to 
the  dividends  upon  the  sum  of  692/.,  which  might  become  payable  un- 
der the  estate  of  the  drawers,  acceptors,  or  endorsers  of  the  bill.  In 
pursuance  of  this  parol  agreement,  a  deed  was  executed  between  the 
parties,  which,  among  other  things,  recited,  that  the  defendant  had  re- 
quested the  plaintiff  to  re-assign  the  said  bill  of  692/.  to  the  defendant, 
which  plaintiff  had  agreed  to  do  upon  the  covenants  in  the  indenture 
^ntained,  and  it  was  thereby  witnessed,  that  in  pursuance  of  said  re- 
cited agreement,  plaintiff  did  assign  to  the  defendant  all  the  said  bill  of 
exchange,  and  all  sums  of  money  due  thereon,  to  and  for  the  defen- 
dant's own  use  and  benefit ;  and  the  defendant  covenanted  with  plain- 
tiff,  that  within  seven  days  after  every  dividend  which  should  be  de- 
clared under  the  estate  of  the  drawers,  acceptors,  payees,  or  endorsers 
of  the  said  bill  thereby  assigned,  the  defendant  would  pay  to  plaintiff 
such  sum  of  money  as  should  be  equal  in  amount  to  the  dividend  so 
to  be  declared  on  or  in  respect  of  the  sum  of  692/.  11^.  without  any 
deduction  or  abatement. 

The  Court  now  directed  Manning  to  confine  his  attention  to  the 
point,  whether  there  was  any  proof  of  the  averment  in  the  declaration, 
that  the  plaintiff  had  assigned  the  bill  to  the  defendant  He  now  ar- 
gued that  there  was  evidence  of  an  actual  assignment  of  the  legal  pro- 
perty in  the  bill  to  the  defendant,  although  the  latter  was  bound  by  the 
U^rms  of  his  agreement  to  pay  to  the  plaintiff  a  sum  equal  to  the 
amount  of  the  dividends  he  might  have  received.  Here  the  covenants 
in  the  deed  of  assignment  do  not  amount  to  a  condition,  but  are  mere 
collateral  and  independent  covenants. 

Abbott,  C.  J.  The  declaration  states,  that  in  consideration  that  the 
plaintiff  would  assign  to  the  defendant  a  bill  of  exchange,  the  defendant 
promised  to  do  a  certain  act  therein  mentioned.  It  is  then  averred  tnat 
the  plaintiff  did  assign  the  bill  to  the  defendant  It  was  therefore  in- 
cumbent on  the  plaintiff  to  prove  that  he  did  so  assign  the  bill.  Now, 
any  lawyer  reading  that  allegation  in  this  declaration  would  understand 
that  the  plaintiff  was  to  assign  the  bill  without  any  qualification,  and 
for  the  sole  benefit  of  the  assignee.  It  appears,  however,  upon  the 
facts  stated  in  the  case,  that  there  was  no  assignment,  but  that  the  bill 
was  merely  given  up  to  the  defendant,  who  wanted  it  for  a  particular 
purpose,  upon  condition  that  the  proceeds  should  from  time  to  time 
be  paid  to  the  plaintiff.  That  is  by  no  means  the  unqualified  assignment 
which  the  declaration  imports.  If  the  declaration  had  stated  as  the 
consideration  that  the  plaintiff  had  assigned  to  the  defendant  the  legal 
interest  in  the  bill,  subject  to  a  condition,  that  he  was  to  pay  the  plain- 
tiff the  proceeds,  the  facts  proved  would  have  supported  that  aver- 
ment I  am  of  opinion  that  here  there  was  not  any  evidence  of  such  an 
assignment;  and,  therefore,  there  must  be  judgment  for  the  defendant 

Bavlkt,  J.   The  language  used  in  this  declaration  imports  the  agree- 
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ment  to  have  been  that  the  plaintiff  should  execute  an  unqualified  and 
unconditional  assignment.  The  real  bargain,  however,  between  tho 
parties  was,  that  he  should  execute  an  assignment,  accompanied  with 
this  condition,  that  if  the  defendant  should  receive  any  dividends  upon 
the  bill,  he  should  pay  the  same  over  to  the  plaintiff.  That  is  a  qual- 
ified assignment,  and  is  so  described  in  the  indenture  which  the  parties 
themselves  executed  in  pursuance  of  their  agreement.  It  appears  to 
me,  therefore,  that  the  consideration  was  untruly  stated,  and  that  a 
nonsuit  ought  to  be  entered.   - 

Best,  J.*  The  declaration  alleges  the  consideration  to  be,  that  the 
plaintiff  shall  make  an  unconditional  assignment  of  the  bill  of  exchange 
to  the  defendant,  by  which  it  must  be  understood  that  the  assignee  of 
the  bill  was  to  have  the  whole  benefit  of  it;  whereas  it  appears,  in 
point  of  fact,  that  he  was  to  derive  no  benefit,  for  he  was  to  hand  over 
the  whole  proceeds  to  the  plaintiff.  There  is,  therefore,  a  material  va- 
riance in  the  consideration  stated  in  the  declaration  and  that  given  in 
evidence;  and  that  being  so,  there  must  be  judgment  for  the  defendant. 

Judgment  for  defendant. 

*  Holroyd,  J.,  was  at  Cbambera. 


SOLLY  and  Another  v.  WHITMORE.— p.  45. 

By  a  policy  ft  ship  was  msored  at  and  from  Hull  to  her  port,  or  ports,  of  loading  in  the  Bal- 
tic aea  and  Gulf  of  Finland,  with  liberty  to  proceed  to«  and  touch  and  stay  at,  any  port  oi 
porta  whatsoever,  for  any  purpose,  particularly  at  Elsinore,  without  being  deemed  a  devia- 
tion. The  ship  touched  and  stayed  at  Elsinore  and  Dantzic,  to  deliver  goods,  Pillau  being 
her  port  of  loading :  Heidt  that  this  was  a  deviation. 

Assumpsit  of  a  policy  of  insurance  upon  the  ship  Seemann.  At  the 
trial  before'  Bayley,  J.,  at  the  London  sittings  after  Trinity  term, 
1820,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of 
the  Court,  on  the  following  case : 

On  the  29th  September,  1818,  the  defendant  subscribed  a  policy  of 
insurance  upon  the  ship  Seemann,  and  the  risk  was,  ^at  and  from 
Hull,  to  her  port  or  ports  of  loading  in  the  Baltic  sea  and  Gulf  of  Fin- 
land, with  liberty  for  the  ship  in  the  said  voyage,  to  proceed  and  sail 
to,  and  touch  and  stay  at  any  ports  or  places  whatsoever  and  where 
soever,  for  all  purposes,  particularly  at  Elsinore,  without  being  deonicd 
a  deviation.*'     The  policy  was  effected  by  the  plaintiffs,  on  behalf  of 
James  Phillips,  who  then  resided  at  Konigsburg,  in  Prussia,  and  was 
the  party  interested  in  the  insurance  as  owner  of  the  ship.     The  ship, 
on  the  3d  October,  1818,  began  loading  on  board  at  Hull,  sundry  pack- 
ages for  Elsinore,  sundry  other  packages  for  Dantzic,  and  sundry  other 
packages  tor  Pillau,  and  on  the  23d  October,  in  the  same  year,  set  sail 
from  Hull  on  her  voyage  for  Elsinore,  Dantzic,  and  Pillau,  the  latter 
being  her  intended  port  of  loading.     The  ship  touched  at  Elsinore, ' 
and  landed  there  the  goods  destined  for  that  place;  she  afterwards! 
sailed  for  Dantzic,  and  arrived  there  on  the  15th  December,  1818,  and  ■ 
was  delivering  the  goods  destined  for  Dantzic,  until  the  19th  Decem- 
ber, 1818,  when  she  proceeded  to  Pillau  to  deliver  the  remainder  of 
her  cargo.    On  the  21st  December,  1818,  the  ship,  when  in  sight  of 
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Pillau,  was  totally  lost  by  the  perils  of  the  sea.  The  premium  men- 
tioned in  the  policy  was  returned  by  the  defendant  to  the  plaintiffs  be- 
fore the  commencement  of  the  present  action. 

F.  Pollock^  for  the  plaintiffs,  admitted,  that  it  was  now  settled  by 
the  cases  of  Rucker  v.  Jlllnuttj  15  East,  278 ;  Langhorn  v.  Allnutty 
4  Taunt,  519;  and  Hammond  v.  Seid^  4  B.  &  A.  73,  that  the  liberty 
to  touch  at  any  port  or  place  whatsoever  for  all  purposes,  must  be  • 
taken  to  mean,  for  some  purpose  connected  with  the  voyage.  Here, 
/Ac  object  of  the  voyage  was,  that  the  ship  was  to  proceed  from  Hul' 
to  her  port  of  loading  in  the  Baltic.  But  it  does  not  therefore  follow, 
that  she  was  to  sail  in  ballast,  and  if  she  was  to  take  goods,  she  might 
be  permitted  to  deliver  them  at  those  ports,  where,  by  the  liberty  re- 
served in  the  policy,  she  was  permitted  to  touch  and  stay. 

C  Puller,  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  The  liberty  given  by  this  policy  to  touch  at  any 
ports  for  all  purposes,  must  be  construed  to  mean  purposes  connected 
with  the  voyage.  Here,  the  voyage  was  from  Hull  to  a  loading  port 
in  the  Baltic,  and  if  the  ship  had  gone  to  Elsinore  or  Dantzic  to  see. 
if  she  could  get  a  cargo,  that  would  have  been  a  purpose  connected 
with  the  voyage,  and  consequently  would  not  have  been  a  deviation. 
But  the  vessel,  in  fact,  went  to  those  ports  for  the  purpose  of  deliver- 
ing goods,  which  was  wholly  unconnected  with  the  object  of  the  voy- 
age insured.  I  am  therefore  of  opinion,  that  this  was  a  deviation, 
and  consequently,  that  there  must  be  judgment  of  nonsuit 

Judgment  of  nonsuit 


ELLIS  V.  ARNISON.— p.  47. 

Ay  an  incloMire  act  it  was  enacted,  that  the  commissioners  should  set  out,  allot,  and  award 
certain  portions  of  lands  out  of  the  commons  to  be  inclosed,  unto  the  iinpropriate  rectors 
and  curate,  in  lieu  of  all  great  and  ▼icarial  tithes ;  and  the  commissioners  were  required  to 
distinguish  by  their  award  the  several  allotments  to  the  impropriate  rectors  and  curate  re- 
spectively, and  the  same  allotments  were  thereby  declared  to  be  in  full  satisfaiction  and  die* 
charge  of  all  tithes:  Held,  under  this  act,  that  the  tithes  were  not  extinguished  until 
the  coDUiiissioners  made  their  award. 

Declaration  stated,  that  by  an  indenture,  made  10th  February, 
1804,  between  the  plaintiff  of  the  one  part,  and  the  defendant  and  ODe 
John  Campbell  of  the  other  part,  the  plaintiff  demised  unto  the  defend- 
ant and  the  said  John  Campbell,  all  the  small  or  vicarial  tithes  and  dues 
of  what  nature  soever,  yearly  arising  in  respect  of  a  certain  piece  or 
parcel  of  ground,  situate  in  the  parish  of  East  Moulsey,  in  the  county 
of  Surrey,  and  all  other  the  tithes  belonging  to  him  the  plaintiff,  as  the 
incumbent  of  the  living  of  the  parish  of  East  Moulsey,  for  and  in 
respect  of  the  said  ground  and  premises.'  Habendum  for  twenty-one 
years,  yielding  and  paying  a  yearly  rent  of  22L  Covenant  to  pay  the 
rent.  Breach,  nou-payoient  of  rent  for  one  year,  ending  at  Michaelmas, 
1818.     Plea,  that  after  making  the  indenture,  and  before  the  com- 
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mencement  of  the  time  for  which  the  alleged  rent  is  supposed  t6  hav6 
arisen  by  an  act  of  the  65  G,  3,  for  enclosing  lands  in  the  parishes  of 
East  Moulsey  and  West  Moulsey,  in  the  county  of  Surrey,  reciting, 
amongst  other  things,  that  there  were  in  those  parishes  several  commons 
and  waste  lands;  and  that  Lord  Hotham  and  Sir  G.  H.  F.  Berkeley 
were  seised  of  the  rectory  impropriate  of  East  Moulsey,  and,  as  such, 
were  entitled  to  all  the  rectorial  tithes  within  the  parish;  and  that  the 
provost  and  fellows  of  King's  College,  Cambridge,  were  the  patrons  of 
the  perpetual  curacy  of  the  parish  of  East  Moulsey,  and  that  the  Rev. 
W.  Ellis  was  the  curate  thereof,  and,  as  such,  was  entitled  to  all  the 
small  tithes  within  the  parish :  it  was  enacted,  that  A.  B.  D.  and  J.  D. 
should  be  appointed  the  commissioners  for  setting  out,  dividing,  and 
allotting  the  commons  and  waste  lands  within  the  parishes  of  East  and 
West  Moulsey,  and  for  putting  the  act  into  execution ;  and,  it  was  also 
further  enacted,  that  the  commissioners  should  set  out,  allot,  and  award 
unto  the  impropriate  rectors  and  curate  of  the  parish  of  East  Moulsey, 
in  lieu  of  all  great  and  small  tithes  arising  out  of  any  part  of  the  said 
commons  and  waste  and  other  lands  in  the  said  parish,  thereby  intended 
to  be  divided,  allotted,  and  enclosed,  and  for  and  in  lieu  of  the  tithes 
of  all  such  gardens,  orchards,  pastures,  woodlands,  and  other  ancient 
enclosures  in  the  parish,  as  were  liable  to  the  payment  of  tithes ;  and 
in  lieu  of  such  moduses,  and  all  payments  and  compositions  in  lieu  of 
such  tithes,  such  several  plots,  parcels,  and  allotments  of  the  said  com- 
mons, or  waste,  or  other  lands,  as  in  the  judgment  of  the  commission- 
ers should  be  in  the  whole  equal  in  value  to  one-fifth  part  of  all  the 
land  which  was  then  arable,  or  which  had  been  arable  within  seven 
years  before  the  passing  of  the  act ;  one-tenth  part  of  all  the  wood- 
lands, and  two-seventeenth  parts  of  all  the  other  lands  and  grounds 
within  the  parish,  which  were  liable  to  the  payment  of  tithes ;  and  the 
commissioners  were  required  to  distinguish  and  separate  by  their  award 
the  several  allotments  so  to  be  made  by  them  to  the  impropriate  rectors 
and  curate  respectively ;  and  the  same  allotments  were  thereby  declared 
to  be  in  full  satisfaction  and  discharge  of  and  for  the  said  tithes  and 
moduses,  and  all  payments  and  compositions  in  lieu  of  tithes,  if  any, 
yearly  issuing  from  or  out  of  the  said  commons,  waste,  or  other  lands. 
The  plea  then  stated,  that  the  premises  in  the  declaration  mentioned 
were  within  the  parish  of  East  Moulsey,  and  were  liable  to  the  payment 
of  tithes ;  and  that,  after  making  the  said  act,  and  before  the  29th 
September,  1818,  to  wit,  on  the  27th  September,  1816,  the  commis- 
sioners did  set  out  and  allot  unto  the  impropriate  rector  and  curate  of 
the  said  parish  of  East  Moulsey,  in  lieu  of  all  great  and  small  tithes 
issuing  out  of  the  said  commons,  and  waste,  and  other  lands  in  the  said 
parish  of  East  Moulsey,  by  the  said  act  intended  to  be  divided,  allotted, 
and  enclosed,  and  for  and  in  lieu  of  the  tithes  of  all  such  gardens, 
orchards,  pastures,  woodlands,  and  other  ancient  enclosures  in  the 
aforesaid  parish,  as  were  liable  to  the  payment  of  tithes ;  and  in  lieu 
of  all  moauses,  and  all  payments  and  compositions  in  lieu  of  such 
tithes,  certain  plots,  parcels,  and  allotments  of  the  said  commons,  and 
waste,  and  other  lands,  as  in  the  judgement  of  the  commissioners  were 
in  the  whole  of  the  value  mentioned  and  prescribed  in  the  act,  and 
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which  allotments  were  to  be  in  fall  satisfaction  and  discharge  of  and 
for  the  said  tithes  and  moduses,  and  all  payments  and  compositions  in 
lieu  of  tithes  (if  any))  yearly  issuing  out  of  the  said  commons,  waste, 
and  other  lands.  The  plea  then  stated,  that  by  means  of  the  premises 
all  the  small  and  vicarial  tithes  and  dues,  yearly  arising  in  respect  of 
the  said  land  and  premises  in  the  said  declaration  mentioned,  ceased 
and  determined,  and  were  from  thenceforth  forever  extinguished,  and 
are  no  longer  payable  for  and  in  respect  of  the  said  ground  and  premi« 
ses ;  and,  that  all  the  rent,  up  to  the  time  of  the  extinguishment,  was 
paid  by  the  defendant.  Replication,  after  setting  out  other  clauses  of 
the  act,  stated  that  the  commissioners  had  made  no  award.  Demurrer 
and  joinder. 

2).  F.  JancBj  in  support  of  the  demurrer.  The  question  is,  whether 
the  tithes  have  not  been  extinguished  by  the  allotment  made  by  the 
commissioners  under  the  act.  That  depends  entirely  on  the  construe* 
tion  of  the  act.  The  first  part  is  directory  to  the  commissioners,  to  set 
out,  allot,  and  award  lands  in  lieu  of  tithes ;  but  the  act  expressly 
enacts,  that  the  allotments  are  to  be  in  lieu  of  tithes.  Now  the  plea 
shows,  that  an  allotment  has  been  made,  and,  consequently,  that  the 
clergyman  has  received  his  compensation  for  his  tithes,  which  are, 
therefore,  extinguished.  It  is  clear,  that  the  act  intended  the  clergy- 
man to  take  a  benefit  before  the  formal  completion  of  the  award,  and 
the  fair  construction  of  the  act  is  that  the  inception  of  the  perpetual 
curate's  advantages  under  the  enclosure,  and  the  extinguishment  of  the 
tithes,  in  lieu  of  which  those  advantages  were  given  to  him,  should  be 
contemporaneous.  Under  all  enclosure  acts,  certain  powers  of  occupa- 
tion and  of  exercise  of  ownership  are  given,  antecedently  to  the  award 
to  the  persons  to  whom  the  allotments  are  made,  and  a  variety  of  col- 
lateral arrangements  are  to  be  made,  before  the  award  can  be  perfected. 
The  section  of  the  act,  on  which  the  present  question  turns,  must  be 
taken  to  be  framed  with  reference  to  this  view  of  the  subject,  the  first 
clause  of  the  section  is  directory  that  the  commissioners  shall  set  out, 
allot,  and  award ;  but  the  subsequent  clause,  extinguishing  the  tithes, 
enacts,  that  the  allotments  shall  be  in  full  satisfaction  and  discharge, 
omitting  the  repetition  of  the  term  *^  award."  Therefore,  though  the 
commissioners  are  bound  to  set  out,  allot,  and  award,  yet,  inasmuch  as 
the  setting  out  and  allotting  conferred  rights  on  the  clergyman  before 
the  execution  of  the  award,  the  extinguishment  of  tithes  was  intended 
to  take  effect  upon  the  allotment,  without  waiting  for  the  lapse  of  time, 
and  the  investigation  and  adjustment  of  other  matters,  that  were  neces- 
sarily to  precede  the  formal  execution  of  the  instrument  by  the  com- 
missioners. 

t/.  Parke,  contra,  was  stopped  by  the  Court. 

Batuby,  J.*  I  am  of  opinion  that  the  plea  cannot  be  supported. 
The  question  is,  whether  it  appears  upon  the  face  of  the  pleadings,  that 
the  tithes  have  been  extinguished  by  what  has  been  done.  Bj  this 
private  act,  the  commissioners  are  required  to  set  out,  allot,  and  award, 
to  the  impropriate  rectors  and  curate,  in  lieu  of  all  great  and  small 
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tithes,  certain  plots,  parcels,  and  allotments  of  the  commons,  &c. ;  and, 
they  are  required  to  distinguish  and  separate  the  several  allotments  so 
to  be  made  by  them,  to  the  impropriate  rectors  and  curate  respectively, 
and  the  same  allotments  are  thereby  declared  to  be  in  full  discharge  of 
all  tithes.  Now,  the  compensation  to  the  proprietor  of  the  tithes  is 
*'  the  same  allotments,"  viz. :  the  allotments  set  out,  allotted,  and 
awarded.  That  seems  to  me  to  be  the  plain  meaning  of  the  act  of 
parliament ;  and  this  construction  is  fortified  by  adverting  to  what  the 
general  rule  of  law  is  upon  this  point,  with  reference  to  new  enclosures. 
Now,  the  freehold  in  the  allotment  does  not  vest  in  the  person  to  whom 
the  allotment  is  made  before  the  award  is  executed ;  that  point  was  so 
decided  in  the  case  of  Farrar  v.  Billing ^  2  Barn.  &  Aid.  171.  Now, 
this  plea  states  only,  that  the  lands  had  been  set  out  and  allotted.  It, 
therefore,  does  not  show  that  the  tithe  was  extinguished,  because,  for 
that  purpose,  the  allotments  ought  to  have  been  awarded  as  well  as 
allotted  and  set  out.  I  think,  therefore,  there  must  be  judgment  for 
the  plaintiff. 

HoLROTD,  J.  I  am  entirely  of  the  same  opinion.  The  thing  which 
the  act  of  parliament  directs  to  be  in  lieu  of  tithes,  is  the  ground  which 
shall  be  set  out,  allotted,  and  awarded  by  the  commissioners.  The 
question  is,  in  this  case,  whether,  by  what  has  been  done,  the  plaintiff 
has  got  that  which,  by  the  act  of  parliament,  he  was  to  have  in  lieu  of 
tithes.  It  appears  upon  the  plea,  that  a  piece  of  ground  has  been  set 
out  and  allotted,  but  not  awarded,  and,  therefore,  the  plaintiff  has  not 
got  that  which  was  to  be  in  lieu  of  his  tithes.  The  subsequent  part  of 
the  clause  enacts,  that  the  same  allotments  (which  word,  by  reference 
to  the  preceding  words,  must  be  taken  to  mean,  the  lands  set  out,  allot- 
ted, and  awarded)  are  to  be  in  full  satisfaction  and  discharge  of  the 
tithe.  Now,  the  commissioners  have  made  no  award ;  and,  therefore, 
the  plaintiff  has  not  got  that  which  the  latter  part  of  the  clause  directs 
to  be  in  full  satisfaction  of  the  tithe.  I  think,  therefore,  there  must 
be  judgment  for  the  plaintiff. 

Best,  J.  It  would  be  a  very  hard  thing  on  the  curate  of  this  parish, 
that  he  should  be  bound  to  give  up  his  tithe  before  he  has  got  the 
equivalent.  Now,  he  has  not  any  equivalent  till  the  award  be  made. 
After  the  allotment  is  made,  any  party  interested  in  the  lands  to  be 
allotted,  may  appeal  to  the  sessions,  and  the  allotments  may  then  be 
altered  before  the  final  award  is  made.  It  would  be  most  unjust,  there- 
fore, that  an  allotment,  which  is  not  a  final  adjudication,  should  be  that 
which  the  curate  is  to  have  in  lieu  of  tithes.  I  think  that  the  words, 
same  allotments,  must  be  construed  with  reference  to  the  preceding 
words ;  and,  therefore,  that  they  must  mean  an  allotment,  confirmed 
by  an  award.  It  does  not  appear,  in  this  case,  that  any  award  has 
been  made ;  and,  therefore,  the  plaintiff  is  entitled  to  our  judgment. 

Judgment  for  plaintiff. 
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GARNETT  and  Another  v.  WILLAN  and  JONES.— p.  53. 

A  parcel  which,  with  its  contents,  exceeded '5/.  in  value,  having  been  delivered  to  A.  and  B., 
common  carriers,  to  be  carried  by  their  maiUcoacb,  was  accepUMl  by  them  to  be  so  carried, 
and  was  actaalty  put  into  the  mail,  and  carried  by  that  convey  a»ce  a  short  distance ;  it  was 
then  taken  oat  of  the  mail-coach  by  a  servant  of  tho  carricre,  and  Xcd  to  be  forwarded  by 
another  coach,  of  which  A.  was  one  of  the  proprietors,  but  in  which  B.  had  no  concern, 
and  the  parcel  was  lost.  The  carriers  bail  previously  given  notice  that  they  would  not  be 
responsible  for  any  package  containing  specified  articles,  or  which,  with  its  contents,  should 
exceed  bL  in  value,  if  lust  or  damaged,  unless  an  insurance  were  paid  :  Htld^  that,  notwith- 
standing this  notice,  the  carriers  weie  responsible  fur  the  parcel  in  question,  in  consequence 
of  their  having  delivered  it  to  be  carried  by  another  coach,  of  which  one  of  the  carriers 
only  was  proprietor. 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs  against  the 
defendants  as  common  carriers,  for  hire  from  London  to  Worcester,  to 
recover  the  value  of  a  parcel  delivered  to  the  defendants,  to  be  carried 
by  them  from  London  to  Worcester,  and  alleged  to  have  been  lost. 
Plea  not  guilty.  The  cause  was  tried  at  the  London  sittings  after  Tri- 
nity term,  1820,  before  Baylev,  J.,  when  the  jury  found  a  verdict  for 
the  plaintifis,  subject  to  the  opinion  of  the  Court  on  the  following  case: 

The  defendants,  at  the  time  of  the  delivery  to  them  of  the  parcel, 
were  the  proprietors  of  the  Worcester  mail-coach,  used  by  them  as 
common  carriers,  for  the  carriage  of  passengers  and  goods  for  hire. 
The  plaintiffs,  who  resided  at  Worcester,  wrote  on  the  17th  September, 
1819,  to  their  correspondents  in  London,  desiring  to  have  two  pieces 
of  sarsenet  sent  to  them  "  by  the  return  of  mail."  Such  sarsenet,  of 
tlie  value  of  45/.  0*.  5d.  was  accordingly  packed  up  on  the  18th  Sep- 
tember, 1819,  and  duly  booked  at  the  coach  office,  at  the  Bull  and 
Mouth  inn,  from  which  the  Worcester  mail  proceeds,  "as  for  the  Wor- 
cester mail-coach  to  Worcester."  The  parcel  was  accordingly,  by  the 
defendants,  put  into  the  Worcester  mail-coach  at  the  Bull  and  Mouth 
inn,  and  entered  in  the  usual  way-bill  of  that  coach,  as  a  parcel  to  be 
carried  thereby  from  London  to  Worcester,  and  the  same  parcel  was 
carried  in  the  mail-coach,  from  the  coach-office  at  the  Bull  and  Mouth 
inn,  to  a  place  called  the  Green  Man  and  Still,  in  Oxford  street,  at 
which  the  defendants  have  no  office  or  servant,  but  where  passengers 
and  parcels  are  booked  for  the  defendants'  mail-coach,  and  there  the 
same  was  taken  out  of  the  mail-coach,  and  left  at  the  Green  Man  and 
Still,  to  be  forwarded  on  the  following  day  to  Worcester  by  another 
Worcester  coach,  called  the  heavy  coach,  (in  which  the  defendant,  John 
Jones,  had  no  interest,)  and  the  entry  in  the  way-bill  of  the  mail-coach 
was  altered  accordingly.  The  parcel  was  afterwards  lost  out  of  the  hea- 
vy coach,  but  it  did  not  appear  by  what  means.  Before  the  parcel  was 
80  booked,  and  delivered  to  be  carried  to  Worcester,  by  the  mail,  the 
defendants  had  caused  the  following  public  notice  to  be  given,  and  th(j 
plaintiffs  had  notice  thereof.  "  Take  notice,  that  the  proprietors  kj(  tlM 
public  carriages,  who  transact  their  business  at  this  office,  will  not  be 
answerable  for  any  package  containing  cash,  bank  notes,  bills,  jew  els, 
plate,  watches,  lace,  silks,  or  muslins,  however  small  the  value,  nor  for 
any  other  package  which,  with  its  contents^  shall  exceed  M,  ih  value^ 
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if  lost  or  damaged,  unless  the  value  be  specified,  and  an  insurance  be 
paid  over  and  above  the  common  carriage,  when  delivered  here,  or  to 
any  of  their  offices  or  agents  in  the  different  parts  of  the  kingdom." 
Chitty  was  to  have  argued  for  the  plaintiffs,  but  the  Court  called  upon 
J^.  Pollocky  contra.  The  defendant  is  exempt  from  all  responsibility 
for  this  loss,  by  the  express  terras  of  his  notice,  for  the  parcel  has  been 
lost.  The  object  of  these  notices  is,  to  protect  the  carrier  from  all 
losses  arising  from  the  default  of  his  servants,  unless  the  goods  be 
insured.  It  is  not  unreasonable,  that,  with  respect  to  parcels  of  value, 
carriers  should  require  an  additional  compensation  in  proportion  to  the 
risk  they  run,  and  there  can  be  no  doubt,  that,  by  the  law  of  England, 
carriers  may  by  such  notices  limit  their  responsibility.  In  Nichohon 
V.  Willanj  5  East,  507,  a  parcel  above  the  specified  value  of  5/.  was 
delivered  by  the  carrier,  to  be  carried  by  the  mail.  The  proprietors 
in  that  case  were  proprietors  both  of  a  mail  and  a  heavy  coach,  goin^ 
the  same  road  from  Nottingham  to  London ;  the  parcel  was  accepted 
by  them  to  be  carried  by  the  mail.  It  was,  however,  booked  for  the 
heavy  coach,  and  afterwards  lost,  but  it  did  not  appear  whether  it  was 
lost  in  a  course  of  conveyance  by  the  coach,  or  out  of  the  warehouse. 
It  was  there  held,  that  the  parcel  was  to  be  considered  as  a  parcel  lost 
or  damaged  within  the  meaning  of  those  words  in  the  notice,  and  that 
the  carrier,  therefore,  was  exempt  from  responsibility.  That  case  is  an 
authority  expressly  in  point  to  show,  that  the  present  defendants  are 
not  liable. 

Bayley,  J.*  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  re 
cover.  A  carrier  is  entitled  to  have  a  compensiition  in  proportion  to 
the  value  of  the  article  entrusted  to  his  care,  and  the  consequent  risk 
which  he  runs.  He  may,  therefore,  by  a  special  notice,  limit  his  re- 
sponsibility to  a  reasonable  extent.  The  notice  given  in  this  case  was, 
that  th6  carrier  would  not  be  answerable  for  parcels  containing  certain 
specified  articles,  nor  of  any  parcel  above  the  value  of  5/.  if  lost  or 
damaged,  unless  an  insurance  were  paid.  The  question  then  is,  what 
is  the  fair  meaning  of  the  words  "lost  or  damaged."  In  their  largest 
sense,  they  would  comprehend  any  case  where  tlie  goods  were  lost  or 
damaged  by^the  wilful  act  of  the  carrier,  or  of  his  servant,  even  if  he 
threw  away  the  parcel  entrusted  to  his  care.  For,  in  that  case,  it  cer- 
tainly might  be  said  to  be  lost.  It  seems  to  me,  however,  that  that  is 
not  the  fair  and  reasonable  construction  of  those  words  in  this  notice. 
Such  a  construction  would  certainly  be  wholly  inconsistent  with  sev- 
eral decided  cases,  to  which  I  shall  presently  refer.  The  true  con- 
struction of  the  notice  seems  to  me  to  be  this,  that  the  carrier  is  not  to 
be  protected  by  the  words  lost  or  damaged,  if  he  divests  himself  wil- 
fully of  the  charge  of  the  parcel  entrusted  to  his  care ;  because,  he 
thereby  divests  himself  of  his  character  of  carrier  of  the  thing  en- 
trusted to  his  care.  The  words  lost  or  damaged  ought  to  be  qualified 
thus:  "the  carrier  himself  doing  nothing  by  his  own  voluntary  act, or 
the. act  of  his  servants,  to  divest  himself  of  the  charge  of  carrying  the 
goods  to  the  ultimate  place  of  destination.'^     It  has  been  said,  that  the 
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object  of  this  notice  was,  to  exempt  the  carrier  from  all  responsibility 
for  the  acts  of  his  servants.  That,  however,  is  not  the  object  expressed 
in  the  notice,  an<J  it  has  been  held  in  many  cases,  tliat  a  carrier  is  re- 
sponsible for  the  want  of  care  and  diligence  of  his  servants.  In  Smith 
V.  Home,  2  B.  Moore,  18,  a  parcel  having  been  sent  from  Worcester 
o  London,  arrived  in  London,  and  was  taken  from  the  coach-office  of 
the  defendant  in  a  cart,  under  the  direction  of  one  person  only,  for  the 
purpose  of  delivery ;  the  servant  left  the  cart  unprotected  in  the  street, 
while  he  went  to  different  houses  for  the  purpose  of  delivering  other 
packages,  and  th^  parcel,  the  subject  of  the  action,  was  lost  out  of  the 
cart.  The  Court  were  of  opinion,  that  the  carrier,  notwithstanding 
his  notice,  was  liable,  and  that  the  words  lost  or  damaged  did  not 
apply  to  a  case  of  that  description.  In  that  case,  the  carrier,  by  leav- 
ing the  cart  in  the  unprotected  state  which  he  did,  liable  to  be  pillaged 
by  any  dishonest  person,  might  be  considered  to  have  divested  him- 
self of  the  charge  of  carrying  it  to  its  ultimate  place  of  destination, 
and  there,  too,  the  loss  accrued  from  the  act  of  the  servant.  In  Boden- 
ham  V.  Bennett  J  4  Price,  31,  the  carrier  by  his  servant  had  carried 
tlie  parcel  beyond  the  place  of  its  destination,  and  it  was  lost.  The 
Court  of  Exchequer,  after  great  consideration,  were  of  opinion,  that 
the  carrier  was  not  protected  by  the  terms  of  the  notice,  upon  the  prin- 
ciple, that,  at  the  time  the  loss  accrued,  the  carrier  was  not  carrying  it 
to  its  place  of  destination,  but,  by  a  wrongful  act  of  his  own,  had 
divested  himself  of  the  charge  of  it,  on  its  way  to  the  place  of  desti- 
nation. In  Berkett  v.  Wii/an,  2  B.  &  A.  356,  a  parcel  of  indigo  was 
sent  by  a  carrier,  directed  to  a  person  at  Exeter,  and  it  was  delivered 
by  the  book-keeper  at  the  coach-office  to  a  person  who  applied  for  it, 
but  who  had  no  right  to  receive  it.  In  that  case  there  was  a  wrongful 
delivery  by  the  act  of  the  servant.  The  Lord  Chief  Justice  at  the  trial 
was  of  opinion,  that  the  carrier  was  protected  by  the  terms  of  his  no- 
tice, but  the  Court,  upon  a  motion  for  a  new  trial,  and  after  argument, 
were  of  opinion,  that  that  being  a  case  of  gross  negligence,  was  a  loss 
not  protected  by  the  terms  <<lost  or  damaged"  in  such  a  notice.  Now 
in  that  case,  the  carrier  by  a  wrongful  act  of  his  servant,  had  divested 
himself  of  the  charge  of  carrying  the  parcel  to  its  ultimate  place  of 
destination ;  for  it  was  his  duty  to  carry  it  to  the  house  of  the  person 
for  whom  it  was  intended  at  Exeter,  if  he  found  the  person  to  whom 
it  was  directed,  or  to  keep  it  in  order  to  make  due  inquiry  to  find  him 
out.  These  cases  are  authorities  to  show,  that  the  terms  lost  or  dam- 
aged in  these  notices,  are  to  be  understood  in  a  limited  sense,  and  it 
seems  to  me,  that  the  courts  have  put  a  sound  construction  upon  those 
words  lost  or  damagedy  by  which  the  carrier  will  receive  all  the  pro- 
tection which  he  ought  to  receive,  for  he  will  thereby  be  exempt  from 
those  peculiar  liabilities  which  attach  to  him  only  in  his  character  of 
carrier,  but  not  from  the  consequence  of  his  own  misfeazance,  for  which 
every  bailee  is  responsible.  In  this  case,  the  defendants,  Willan  and 
Jones,  received  the  parcel  to  be  carried  by  them.  Their  coach  arrives 
at  the  Green  Man  and  Still,  and  the  parcel  is  then,  by  their  concur- 
rence, put  out  of  their  possession,  and  delivered  to  a  different  person. 
Now,  when  the  plaintiff  sent  his  parcel  by  Willan  and  Jones,  he  had 


44  Gabnett  t?.  WiLLAN.    M.T.1821.  [59 

a  right  to  have  the  care  and  attention  of  both  those  persons,  and  when 
he  had  the  care  and  attention  of  one  only,  he  had  not  that  care  and 
attention  for  which  he  originally  contracted.  Willan  and  Jones  have 
therefore,  by  the  act  of  their  servant,  divested  themselves  of  the  charge 
of  carrying  this  parcel  to  its  ultimate  pla'ce  of  destination ;  and  upon 
that  principle,  I  am  of  opinion,  that  they  are  not  protected  by  their 
notice.  We  have  been  strongly  pressed  in  argument  by  the  case  of 
Nicholson  v.  Willanj  5  East,  507.  That  case,  however,  is  plainly  dis- 
tinguishable from  the  present.  There  the  defendant  was  the  owner  of 
two  coaches,  a  mail  and  a  heavy  coach,  going  to  the  same  place,  and 
the  parcel  was  delivered  for  the  purpose  of  being  sent  by  the  mail.  It 
was  not  proved  that  it  was  in  fact  put  into  either  coach,  but,  by  an  en- 
try in  the  defendant's  books  it  appeared,  that  he  had  intended  to  send 
it  by  the  heavy  coach.  The  parcel  was  lost,  but  whether  out  of  the 
warehouse  or  in  the  coiurse  of  conveyance  does  not  appear.  In  that 
case,  the  carrier  had  not  done  any  thing  to  divest  himself  of  that  parcel 
in  his  character  of  the  proprietor  of  the  mail-coach,  and  he  might  after- 
wards have  sent  it  by  the  mail,  notwithstanding  the  entry  in  the  book. 
That  case,  therefore,  cannot  govern  the  decision  of  the  present,  and  I 
am  therefore  of  opinion,  upon  principle  as  well  as  authority,  that  the 
plaintiffs  are  entitled  to  our  judgment. 

HoLRovD,  J.  I  am  of  opinion,  upon  principle  as  well  as  upon  the 
authority  of  decided  cases,  that  a  carrier,  notwithstanding  his  notice, 
is  responsible  for  any  loss  or  damage  arising  in  the  course  of  the  trust 
reposed  in  him,  either  from  his  own  personal  misconduct  or  that  of  his 
servants.  The  substance  of  the  notice  in  this  case  is,  that  the  carrier 
will  not  be  responsible  in  certain  specified  cases,  if  the  goods  be  lost  or 
damaged^  unless  they  are  insured.  Having  given  this  notice,  the  de- 
fendants receive  the  parcel  in  question,  to  be  carried  by  them  by  a  par- 
ticular carriage.  It  is  so  entered  by  them  in  their  book,  and  is  taken 
a  part  of  the  way,  and  is  then  delivered  over  by  one  of  their  servants 
to  be  carried  by  another  conveyance.  It  must,  therefore,  be  taken  to 
have  been  delivered  over  by  them  with  the  knowledge  that  it  was  to 
go  by  the  mail  from  which  it  was  removed,  for  the  way-bill  was 
altered  after  the  parcel  had  been  put  into  a  course  to  go  by  that  coach. 
The  words  ^Hf  lost  or  damagedy^  in  my  opinion,  apply  only  to  a  loss 
or  damage  arising  from  any  negligence  or  misconduct  in  the  carriage 
of  the  goods.  Here  the  loss  arose  from  a  wrongful  act  of  the  defend- 
ants, wholly  inconsistent  with  the  contract  they  had  entered  into  to 
carry  the  parcel,  for  the  consequences  of  which  they  are  answerable. 
Suppose,  after  having  received  the  parcel,  that,  instead  of  carrying  it, 
they  had  refused  to  do  so,  and  wilfully  suffered  it  to  remain  in  tlieii 
warehouse  in  town;  that  would  clearly  be  a  breach  of  the  under- 
taking to  carry  it  to  its  ultimate  place  of  destination,  and  would  con- 
stitute a  wrongful  act,  for  the  consequences  of  which  the  defendants 
would  be  responsible.  In  this  case  they  did  take  the  parcel  part  of  the 
way,  and  then  removed  it  into  another  carriage.  The  action  here  is 
founded  upon  that  misdelivery,  and  not  upon  any  thing  arising  in  the 
course  of  the  carriage  of  the  goods  which  they  had  undertaken  to  con- 
rey  •  but  for  doing  an  act  quite  inconsistent  with  that  for  which  they 
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had  stipulated.  The  delivery  of  it  over  to  another  coach,  when  they 
had  undertaken  to  carry  it  by  their  own  coach,  was  a  wrongful  act  on 
dieir  part,  which  makes  them  responsible  for  the  consequences  arising 
from  that  misdeUvery.  Besides  the  cases  already  referred  to  by  my 
brother  Bayley,  the  case  of  Beck  v.  Evans j  IQ  East,  247,  is  a  strong 
authority  to  show,  that  a  carrier,  notwithstanding  these  notices,  is  re 
sponsible  for  the  negligence  of  his  servant.  There  the  carrier  received 
1  cask  of  brandy,  which  leaked  in  the  course  of  the  journey ;  the  wag- 
oner was  informed  of  it,  but  took  no  step  to  prevent  the  leakage,  and 
%  considerable  quantity  of  the  brandy  was  lost ;  and  it  was  held  that 
.he  carrier,  notwithstanding  his  notice,  was  responsible,  on  the  ground 
that  the  loss  accrued  from  the  gross  negligence  of  the  servant.  So,  too, 
in  Ellis  V.  Turnery  8  T.  R.  531,  the  goods  were  sent  by  water  to  be 
carried  to  Stockwith,  and  they  were  carried  beyond  the  place,  and  the 
vessel  was  afterwards  lost;  the  Court  held,  that  the  carriers,  notwith- 
standing the  notice,  were  responsible ;  and  in  that  case  the  loss  happened, 
not  from  the  miscarriage  of  the  goods,  but  from  carrying  them  beyond 
the  place  at  which  they  had  undertaken  to  deliver  them.  As  to  Nichol- 
son V.  fFillany  it  is  perfectly  consistent  with  the  circumstances  staled  m 
that  case,  that  the  parcel  may  have  been  lost  out  of  the  warehouse,  or 
even  that  it  may  have  been  sent  by  the  mail ;  and  Lord  Ellenbor- 
ouoH,  in  delivering  the  judgment  of  the  Court  in  that  case,  expressly 
states,  « that  the  niere  fact  of  the  booking  of  the  goods  for  a  different 
coach,  and  a  subsequent  non-delivery,  could  amount  to  no  more  than  a 
negligent  discharge  of  their  duty  in  their  character  of  carriers,  and  not 
to  an  entire  renunciation  of  that  character,  and  of  the  duties  attach- 
ed to  it,  so  as  to  make  them  guilty  of  a  distinct  tortious  misfeazanco 
in  respect  of  the  goods  in  question."  In  the  present  case,  there  was  a 
renunciation  of  that  character ;  for  the  putting  of  the  parcel  into  another 
carriage,  when  they  knew  that  it  was  to  go  by  their  own,  and  when 
they  had  in  fact  carried  it  part  of  the  way,  was  an  act  done  in  direct 
contravention  of  the  undertaking  which  they  had  entered  into ;  and 
therefore  was  a  wrongful  renunciation  of  their  character  of  carriers ; 
for  all  the  consequences  of  which  they  are,  in  my  opinion,  responsible. 
In  the  case  of  Bodenham  v.  Bennetly  4  Price,  34.,  Mr.  Baron  Wood, 
speaking  of  these  notices,  said,  "  These  special  conditions  were  intro- 
duced for  the  purpose  of  protecting  carriers  from  extraordinary  events ; 
but  they  were  not  meant  to  protect  them  from  due  and  ordinary  care ; 
besides,  this  case  does  not  come  within  the  term  of  the  notice ;  for 
here  tlie  box  was  not  lost  or  damaged,  but  it  was  mis-delivered."  Now, 
in  this  case  the  loss  arose  both  from  the  want  of  due  and  ordinary  care, 
and  from  doing  an  act  in  contravention  of  their  duty  and  undertaking ; 
and  besides,  in  this  case,  too,  the  parcel  was  mis-delivered,  by  hav- 
ing been  delivered  to  another  carrier.  Upon  these  grounds,  and  upon 
the  authority  of  the  cases  to  which  I  have  refen-ed,  I  am  of  ophiion 
that  the  defendants  are  responsible  for  the  value  of  the  property  lost  in 
consequence  of  the  wrongful  act  of  their  servants,  who  delivered  it 
over  to  another  carrier  to  be  carried  by  his  coach,  instead  of  that  of 
the  defendants. 

Best,  J.     Admitting  that  there  is  a  distinction  between  negligence 
and  misfeazance,  I  think  that  the  plaintifis  are  clearly  entitled  to  recov- 
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er ;  because  it  appears  to  me  that  this  is  a  case  of  misfeazance.  Upon 
the  other  point  I  have  lately  said  so  much,  that  it  will  be  only  neces- 
sary for  me  to  say,  that  nothing  which  has  since  occurred  has  induced 
me  to  alter  my  opinion.  Batson  v.  Donovan^  4  Barn.  &  Aid.  21.  I 
cannot  see,  with  reference  to  the  question  of  the  responsibility  of  the 
carrier,  that  there  is  any  sound  distinction  between  negligence  and 
misfeazance.  I  am  of  opinion,  that  by  the  common  law,  a  carrier  is  an- 
swerable for  the  neghgence,  as  well  as  the  misfeazance  of  his  servants. 
The  case  of  NichoZon  v.  fVillan^  which  has  been  strongly  pressed  in 
argument,  for  the  reasons  already  stated,  is  not  an  authority  in  favour 
of  the  defendants ;  but  if  it  were,  I  think  that  the  authority  of  that  case 
is  considerably  shaken  by  the  case  of  Birkett  v.  fVillan,  where  the  de- 
cision of  the  court  proceeded  expressly  on  the  ground  that  the  carrier 
was  liable  for  gross  negligence.  I  am  of  opinion,  that  by  these  notices 
the  carrier  is  only  protected  from  that  responsibility  which  belongs  to 
him  as  insurer ;  that  is  a  principle  which  all  mankind  can  understand ; 
and  I  think  that  we  ought,  in  such  cases  as  these,  to  lay  down  rules 
wliich  may  be  easily  comprehended  by  the  great  body  of  the  public. 
For  the  reasons  already  given,  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  recover. 

Judgment  for  plaintiff. 


DOE,  on  the  joint  and  several  Demises  of  JOHN  ANNANDALE, 
DAVID  ANNANDALE,  and  JAMES  ANNANDALE,  and 
THOMAS  DEWELL,  and  FRANCES,  his  Wife,  Plaintiffs;  r. 
CHARLES  BRAZIER,  Defendant— p.  64. 

A  tefltator,  by  his  will,  bequeathed  the  rents  of  one  dwellinjr-house,  situate  in  A.  to  C.  B. 
for  his  life ;  and  from  and  after  the  decease  of  the  said  C  B.,  he  bequeathed  the  same 
rents,  together  with  the  rents  of  all  his  other  housen  and  lands,  unto  his  nephews  and 
niece  therein  mentioned,  for  their  lives  and  the  life  of  the  survivor;  and  after  the  de- 
cease of  the  survivor  of  them,  he  g^ve  and  devised  all  his  houses  and  lands  to  trus- 
tees, in  trust  to  sell  the  same,  and  to  pay  the  produce  of  such  sale  unto  such  of  the 
children  of  his  nephews  and  niece  as  should  be  living  at  the  time  of  the  decease  of  the 
survivor;  and  then  devised  all  the  residue  of  his  estate  to  C.  B.:  Hetd^  that  upon  the 
death  of  the  testator,  the  nephews  and  niece  took  an  immediate  estate,  for  their  lives 
and  the  life  of  the  survivor,  in  the  rents  of  all  the  houses  and  lands,  except  the  house 
specifically  bequeathed  to  C.  B.  for  his  life. 

This  cause  was  tried  before  Abbott,  C.  J.,  at  the  Middlesex  sittings 
after  Trinity  term,  1820,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  upon  the  construction  of  the  follow- 
ing will:  <<  I,  James  Priest,  of,  &c.,  make  this  my  last  will  and  tes- 
tament :  I  give  and  bequeath  unto  my  son-in-law,  Charles  Brazier, 
the  rents,  issues,  and  profits  of  my  messuage,  tenement,  or  dwelling- 
house,  situate  in  New  Brentford,  in  the  county  of  Middlesex,  for  the 
term  of  his  natural  life ;  and  from  and  after  the  decease  of  the  said 
Charles  Brazier,  I  give  and  bequeath  the  same  rents,  issues,  and  profits, 
together  with  the  rents,  issues,  and  profits  of  all  other  of  my  messua- 
ges or  tenements,  lands,  hereditaments,  and  premises,  situate  and  being 
ill  new  Brentford  aforesaid,  unto  my  three  nephews,  John  Annandale, 
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James  Annandale,  and  David  Annandale,  and  my  niece,  Frances 
Annandale,  for  their  respective  natural  lives,  and  the  lite  of  the  long- 
est liver  of  them,  share  and  share  alike,  and  from,  and  immediately 
after  the  decease  of  the  survivor  of  them,  my  said  nephews  and  niece, 
1  give  and  devise  all,  and  singular,  my  said  messuages  or  tenements, 
lands,  hereditaments,  and  premises,  unto  Christopher  Peel  and  George 
Clark,  their  heirs  and  assigns  for  ever,  upon  trust,  to  sell  the  same  premi- 
ses, and  to  pay  over  the  produce  of  such  sale  unto  such  of  the  child- 
ren of  my  nephews  and  nieces  as  shall  be  living  at  the  time  of  the 
decease  of  the  survivor  of  them.  I  give  and  bequeath  unto  the  said 
Charles  Brazier  100/.  stock  in  the  four  per  cent,  consols,  for  his  own 
use  and  benefit,  and  I  give  and  bequeath  unto  him,  the  said  Charles 
Brazier,  all  my  household  goods,  plate,  linen,  china,  and  all  other  my 
estate  and  effects  whatsoever  and  wheresoever.  To  hold  the  same  unto 
the  said  Charles  Brazier,  his  heirs,  executors,  administrators,  and  as- 
signs for  ever."  The  premises  for  which  this  ejectment  was  brought| 
were  the  messuages,  tenements,  lands,  hereditaments,  and  premises 
mentioned  in  the  testator's  will,  situate  and  being  in  New  Brentford, 
(save  and  except  the  house  mentioned  as  then  in  the  occupation  of  R. 
Tunstall,)  and  expressly  devised  to  the  said  Charles  Brazier  for  the 
term  of  his  life,  and  of  which  the  testator  died  seized  The  defendant, 
Charles  Brazier,  is  the  son-in-law  of  the  testator,  and  the  residuary  leg- 
atee and  devisee  mentioned  in  his  will,  and  was  at  the  time  the  eject- 
ment was  brought,  and  still  is,  in  possession  of  the  premises  sought 
thereby  to  be  recovered.  The  lessors  of  the  plaintiff  (the  Annandales,) 
were  the  surviving  nephews  of  the  testator,  and  legatees  mentioned  in 
the  above  wiiL  Thomas  Dewell,  the  other  lessor,  intermarried  with 
*he  niece.  The  lessors  of  the  plaintiff  were  not  the  heirs  at  law  of 
the  testator. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  lessors 
of  the  plaintiff  were  entitled  imder  the  will  to  the  premises  belonging 
to  the  testator^  situate  in  New  Brentford,  during  the  life  of  the  defen- 
dant 

TVeslove  was  to  have  argued  on  the  part  of  the  plamtiff,  but  the 
Coiirt  called  upon 

Chitty^  contra.  No  interest  passed  to  the  nephews  and  niece  of  the 
testator  by  his  will,  until  after  the  death  of  Brazier.  The  testator, 
after  giving  one  house  for  life  to  the  defendant,  proceeds,  "  and  from. 
and  after  the  decease  of  C.  Brazier,  I  give  and  bequeath  the  same 
rents,  &c.,  together  with  the  rents,  &c.,  of  my  other  houses,  to  my 
nephews  and  niece."  Now  it  is  perfectly  clear,  that  the  latter  could 
take  no  interest  in  the  one  house  bequeathed  expressly  to  the  defend- 
ant, until  after  his  death,  and  the  words,  '^  together  with"  cannot  be 
rejected  from  the  will,  and  if  they  be  allowed  to  stand,  then  they  refer 
not  merely  to  the  bequest,  but  to  the  time  when  the  bequest  is  to  take 
effect.  The  will  operates  therefore  as  a  specific  devise  of  specific  pro- 
perty, to  take  effect  only  upon  the  death  of  Brazier.  That  being  so, 
and  as  the  trustees  named  in  the  will  took  no  estate  until  after  the 
decease  of  the  survivor  of  the  nephews  and  niece,  the  life  interest  in 
all  the  testator's  houses  in  New  Brentford,  passed  to  the  defendant 
under  the  residuary  clause  in  the  will. 
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Batley,  J.*  We  have  no  right  to  make  a  will  for  a  party,  but  it 
is  our  duty  to  look  to  the  whole  of  the  will,  and  to  extract  from  it 
what,  on  the  fair  construction  of  the  will,  appears  to  have  been  the  in- 
tention of  the  testator.  And  of  the  intention  of  the  testator,  in  this  in- 
stance, I  have  no  doubt  It  seems  to  me,  that  his  object  was  to  give  one 
house  to  Charles  Brazier,  and  to  give  the  reversion  of  that,  and  the  im- 
mediate possession  of  all  his  other  houses,  to  his  nephews  and  niece  for 
their  respective  lives.  If  the  words,  "and  from  and  after  the  decease 
of  the  said  Charles  Brazier,"  be  confined  in  construction  to  what  had 
before  been  given  to  Charles  Brazier  for  life,  then  there  is  no  difficulty 
in  the  construction  of  the  will.  The  proper  way  of  reading  it  is  this, 
"  I  give  to  my  son-in-law,  Charles  Brazier,  that  house,  and  after  his 
decease,  I  give  and  bequeath  the  rents,  issues,  and  profits  of  that  house 
to  my  three  nephews  and  niece,  iogether  with  the  rents,  issues,  and 
profits  of  my  other  houses,"  applying  the  words  "  together  with"  as  a 
repetition  of  the  words  of  gift  and  bequest ;  not  meaning  to  postpone 
the  interest  in  the  other  houses  till  after  the  decease  of  Brazier,  but 
giving  to  him  the  immediate  interest  in  that  house.  It  might  happen 
in  the  course  of  events,  according  to  the  construction  contended  for, 
that  every  one  of  those  persons  might  be  disappointed,  because,  if 
Charles  Brazier  survived  them,  they  would  take,  (according  to  that 
construction)  no  interest  at  all  in  any  of  the  houses,  and  their  children 
even  would  take  no  interest  until  Brazier  died ;  nor  until  that  event 
happened,  would  the  trustees  be  entitled  to  sell.  Whereas  they  are  di- 
rected to  sell  immediately  after  the  death  of  the  survivor  of  the  neph- 
ews and  niece.  Such  a  construction,  therefore,  seems  to  be  at  vari- 
ance with  the  provisions  of  this  will.  The  case  of  Cooke  v.  Gerard^ 
1  Saund.  181,  is  an  authority  in  point.  In  that  case,  the  testator  had 
two  estates,  one  in  possession,  and  another  in  reversion  expectant  on 
the  death  of  A.  B.  He  devised  the  former  to  his  widow  for  one  year, 
and  then  he  devised  both  to  the  lessors  of  the  plaintiff,  to  hold  immedi- 
ately after  the  expiration  of  the  year  from  his  decease,  and  the  de- 
cease of  A.  B.  Therefore,  the  lessor  of  the  plaintiff  was,  according 
to  the  words,  to  hold  from,  and  immediately  after  the  expiration  of 
one  year  after  the  death  of  the  testator,  and  the  decease  of  A*.  B. 
The  question  was,  whether  the  whole  was  postponed  until  after  A.  B. 
died.  The  Court  decided  not,  but  that  the  words  were  to  be  taken 
distributively,  and  that  "after  the  decease  of  A.  B.,"  was  only  to  be 
applied  to  that  estate  in  which  A.  B.  had  an  interest.  And  so  in  this 
3ase,  these  words,  "  after  the  decease  of  Charles  Brazier,"  may  fairly 
be  confined  to  that  house,  the  rents,  issues,  and  profits  of  which  had 
previously  been  given  to  Charles  Brazier  for  his  hfe ;  but  as  to  the  resi- 
due, it  is  a  present  and  immediate  devise. 

HoLROYD,  J.  I  think  that  we  should  defeat  the  manifest  intention  of 
the  testator,  if  we  were  to  decide  this  case  in  favour  of  the  defend- 
ant. It  seems  to  me,  that  at  the  very  time  when  the  testator  was  de- 
vising one  house  to  C.  Brazier,  he  had  in  his  mind  his  other  real  prop- 
erty.    For,  immediately  after  giving  the  life  estate  in  the  one  house 

*  Abbott  C.  J.,  was  ritting  at  the  Old  Bailey. 
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to  the  defendant,  he  goes  on  and  says,  and  from,  and  immediately 
after  the  decease  of  the  said  C.  Brazier,  I  give  the  said  rents,  issues, 
and  profits,  together  with  the  rents,  issues,  and  profits  of  my  other 
houses,  to  my  nephews  and  niece.  It  is  clear,  that  the  testator  meant 
Brazier  to  take  a  hfe  estate  in  one  house  only,  and  yet  that  he  meant 
in  this  part  of  the  will  to  dispose  of  his  property  in  the  other  houses. 
Now,  that  intention  of  the  testator  cannot  be  efiected  without  giving  an 
immediate  interest  in  the  latter  to  his  nephews  and  niece.  It  is  said 
that  the  words  <<  together  with"  incorporate  not  only  the  gift,  but  the 
time  when  that  gift  was  to  take  effect  I  think,  however,  that  it  was 
the  manifest  intention  of  the  testator  in  this  case,  that  these  words 
should  apply  only  to  the  gift,  and  not  to  the  time  when  that  gift  was  to 
take  effect  I  think  it  quite  clear,  therefore,  that  the  testator  in  this 
part  of  his  will  intended  to  give  an  immediate  estate  for  the  lives  of 
his  nephews  and  niece,  and  the  life  of  the  survivor,  and  therefore,  that 
there  should  be  judgment  for  the  plaintiff. 

Best,  J.  I  am  of  tlie  same  opinion.  It  is  evident  that  the  testator 
did  not  intend,  that  the  defendant,  to  whom  he  had  expressly  devised 
one  house,  should  take  an  immediate  interest  in  the  other  houses,  and  it* 
is  equally  clear,  that  he  did  not  intend  these  houses  to  go  to  his  heirs  at 
law,  for  he  has,  by  the  residuary  clause,  given  away  all  his  estates 
whatever.  Then  if  he  intended,  that  these  houses  should  not  go  to  the 
defendant  or  his  heirs  at  law,  it  is  quite  clear,  that  he  must  have  in- 
tended, that  they  should  immediately  upon  his  death  go  to  his  nephews 
and  niece.  It  has  been  said,  that  the  words  <<  together  with"  must 
necessarily  refer  to  the  time  when  the  gift  is  to  take  effect.  Looking, 
however,  to  the  whole  context  of  this  will,  I  think  that  we  shall  best 
attain  the  intention  of  the  testator  by  construing  those  words  to  refer 
to  the  property  bequeathed,  and  not  to  the  time  when  the  bequest  is  to 
take  effect  I  think,  therefore,  that  there  must  be  judgment  for  the 
plaintiffl 

Judgment  for  the  plaintiff. 


CAZENOVE  and  Another,  Assignees  of  POWER  and  WARWICK, 
Bankrupts,  v.  PREVOST  and  others.— p.  70. 

A.,  •  foreign  merchant,  Durchaaed  in  his  own  name,  bat  on  account  and  with  the  money 
of  B.,  a  Britiah  merchant,  certain  bank  aharea  in  the  French  funds.  The  latter  drew 
biUa  npoo  A.,  which  be  accepted,  on  the  security  of  those  shares  standing  in  his  name ; 
and  tbeae  billa  were  aangned  by  B.,  for  a  ▼aluable  consideration,  to  C,  a  British 
subject  Befixe  they  became  due,  B.  authoriaed  A.  by  letter  to  sell  the  bank  shares, 
in  order  to  reimburse  himself  against  the  bills.  Before  that  letter  airived,  A.  had  stopped 
payment,  and  afterwards  became  bankrupt,  and  the  bills  were  dishonoured;  B.,  also, 
afterwards  became  bankrupt  C,  by  process  in  the  foreign  country,  attached  the 
bank  shares  still  standing  in  the  name  of  A.  for  the  debts  due  to  him  upon  the  bills; 
and  the  court  there  decreed  that  the  bank  AMtifU  should  be  aold,  and  that  the  pro- 
oeeda  ahoald  be  applied,  first,  to  pay  a  debt  due  from  B.  to  A.,  and  afterwards  to 
retire  the  billi^  Under  this  decree,  C.  leoeiTed  a  certain  sum  of  money  on  account  of 
the  bills:  Hekk  that  the  assignees  of  A.  could  not  reco^w  back  this  money  as  money  b^ 
longing  to  B. 

VOL.  vn. — 4 


50  Cazbnove  v.  Prevost.   M.  T.  1821.  [70 

Assumpsit  by  the  plaintiff,  as  assignees  of  the  estate  and  effects  of 
J.  Power  and  R.  Warwick,  of  I^ndon,  merchants,  against  the  defend- 
ants, who  were  merchants,  also  resident  in  London,  to  recover  from 
them  1346/.,  as  money  had  and  received  by  them,  to  the  use  of  the 
plaintiffs,  as  such  assignees.  Plea,  general  issue.  The  cause  was  tried 
at  the  Middlesex  sittings,  before  Abbott,  C.  J.,  when  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court,  on  the  fol- 
lowing case. 

In  June,  1818,  Martin  de  Puech  and  Co.,  of  Paris,  by  the  directions 
of  the  bankrupts,  purchased  in  their  own  names,  but  on  the  bank- 
rupts' account,  25  bank  shares  in  the  French  funds,  and  at  the  same  time 
drew  two  bills  of  exchange  upon  the  bankrupts,  for  the  price  of  such 
shares,  which  the  bankrupts  duly  accepted  and  paid.  On  the  2d  Oc- 
tober, 1818,  the  bankrupts  drew  upon  Martin  de  Peuch  and  Co.  three 
bills  of  exchange,  amounting  together  to  40,000  francs,  payable  three 
months  after  date,  which  the  defendants  purchased  of  the  bankrupts, 
and  gave  them  the  value  for  in  money,  amounting  to  1616/.  3s.  3d., 
which  bills  Martin  de  Puech  and  Co.  accepted,  upon  the  security  of 
'  such  bank  shares  which  were  then  standing  in  their  names,  and  which 
were  the  only  funds  in  their  hands  belonging  to  the  bankrupts.  On 
the  day  the  bankrupts  drew  these  bills  upon  Martin  de  Puech  and  Co., 
they  wrote  them  a  letter,  advising  that  they  had  drawn  the  bills,  and 
stating,  that  in  case  the  bank  shares  should  not  ultimately  produce 
the  sum  for  which  the  bills  were  drawn,  they  would  be  responsible 
to  them  for  the  deficiency;  and  on  the  1st  of  January,  1819,  the 
bankrupts,  by  another  letter,  authorized  Martin  de  Puech  and  Co.  to 
sell  the  twenty-five  bank  shares,  in  order  to  enable  them  to  reimburse 
diemselves  what  they  had  to  pay  in  respect  of  the  bills.  On  the  31st 
December,  1818,  (two  days  before  the  bills  became  due,)  Martin  de 
Puech  and  Co.  stopped  payment,  the  bank  shares  then  remaining  in 
their  names,  and  the  bills,  were  all  dishonoured  by  them,  and  also  by 
the  bankrupts.  At  the  time  the  defendants  took  these  bills  of  exchange 
of  the  bankrupts,  they  did  not  know  that  Martin  de  Pnech  and  Co.  had 
the  twenty-five  bank  shares  standing  in  their  names  belonging  to  the 
bankrupts,  nor  were  they  informed  thereof,  until  Martin  de  Puech  and 
Co.  had  suspended  their  payments.  A  commission  of  bankruptcy  issu- 
ed  against  Power  and  Warwick  on  the  13th  of  January,  1819,  and  an 
assignment  of  their  estate  and  effects  was  duly  made  to  the  plaintiffs  on 
the  2d  February,  1819.  The  defendant,  Prevost,  being  then  at  Paris, 
on  the  2d  March,  1819,  issued  process  of  attachment,  according  to  the 
laws  of  France,  against  the  twenty-five  bank  shares  in  the  hands  of 
Martin  de  Puech  and  Co.,  under  which  attachment  one  of  the  plaintiffs, 
Fermen  de  Tastet,  who  was  then  in  Paris,  on  the  27th  of  May,  1819, 
was  duly  summoned,  but  did  not  appear,  and  the  other  plaintiff,  Caze- 
nove,  being  in  London,  on  the  9th  of  July,  1819,  received  notice  of  the 
proceeding  at  Paris,  but  never  interfered  therein.  Upon  the  hearinp 
of  the  attSLchment,  on  the  12th  August,  181 9,  the  court  decreed,  that  the 
bank  shares  should  be  sold,  and  the  net  proceeds  applied,  so  far  as  they 
would  extend,  to  pay  a  balance  of  1570  francs,  due  by  the  bankrupts 
to  flartin  de  Puech  and  Co.,  and  after  payment  thereof,  to  retire  the 
bills  so  accepted  by  Martin  de  Puech  and  Co.  in  favour  of  the  bank- 
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rupts.  The  sum  of  1346/.  was  in  consequence  received  by  the  de- 
fendants, on  the  doth  December,  181 9,  as  the  produce  of  the  bank  shares, 
after  deducting  from  such  produce  the  1570  francs,  and  the  costs  of  the 
proceedings  under  the  attachment,  and  there  was  stUl  due  to  the  de- 
fendants a  further  balance,  in  respect  of  the  three  bills  of  exchange, 
which  they  claimed  to  prove  under  the  commission  issued  against 
Power  and  Co.  Martin  de  Puech  and  Co.  settled  with  all  their  cred- 
itors, and  paid  them  the  sum  of  4s.  in  the  pound,  on  the  amount  of  their 
respective  debts,  in  discharge  thereof,  which  the  defendants  have  ac- 
cepted of  Martin  de  Puech  and  Co.,  in  respect  of  other  demands  they 
had  on  them,  but  they  were  not  admitted  creditors  on  their  estate  for 
these  three  bills  of 'exchange. 

Platty  for  the  plaintiff.  The  assignees  are  entitled  to  recover  this 
sum  of  money  as  money  belonging  to  the  bankrupt,  of  which  the  defend- 
ants have  obtained  possession  since  the  act  of  bankruptcy.  The  legal 
interest  in  the  bank  shares  was  vested  in  the  bankrupts.  When  there- 
fore, they  were  converted  into  money,  their  produce  was  money  had 
and  received  to  the  use  of  the  assignees.  If  the  question  had  been 
between  Martin  de  Puech  and  Co.  and  the  plaintiffs,  it  might  be  urged 
that  the  produce  was  subject  to  the  same  lien  as  the  bank  shares ;  but 
even  in  that  case,  the  lien  could  only  attach  upon  payment  of  the  bills 
by  the  French  house.  Admitting,  however,  that  the  lien  would  have 
been  available  between  those  parties,  still  it  is  not  competent  for  the 
defendant  to  take  advantage  of  it ;  for  a  lien  is  a  personal,  and  not  a 
transferrable  right.  The  Fren*ch  house  could  not  avail  themselves  of 
the  lien,  as  they  had  not  paid  the  bills ;  and  even  if  they  could  as 
between  them  and  the  plaintiffs,  still  they  could  not  transfer  their  rights 
to  the  defendant.  By  the  stat.  1  Jac.  1,  c.  15,  s.  13,  power  is  given  to 
the  commissioners  to  assign  all  debts  due  to  the  bankrupts  for  the  bene- 
fit of  the  creditors,  and  then  it  enacts,  ^'  neither  shall  the  same  be 
attached  to  the  debt  of  the  bankrupt."  Now,  here  the  bank  shares 
have  been  attached  as  the  debt  of  the  bankrupt ;  and  that  is  against 
the  express  provisions  of  the  statute.  That  is  not  like  the  case  of  a 
fund  appropriated  to  particular  purposes  at  the  time  of  accepting  the 
bills ;  for  in  such  a  case  a  power  is  given  by  the  owner  to  the  appro- 
priating pa-rty,  and  unless  -that  power  is  strictly  complied  with,  the 
owner  is  not  bound  by  the  appropriation.  In  this  case,  the  proceeds 
were  applied,  first,  to  liquidate  the  general  balance  due  to  the  French 
house,  which  was  not  within  the  scope  of  the  trust  reposed  in  them. 
Here,  therefore,  one  creditor  has  obtained  an  undue  advantage  over 
the  others,  by  attaching  the  debt  due  to  the  bankrupts,  which  is  against 
the  policy  and  provisions  of  the  bankrupt  laws. 

Tindaly  contra,  was  stopped  by  the  Court. 

Batlet,  J.*  This  case  has  been  argued  very  forcibly  on  the  part 
of  the  assignees.  There  is  no  difficulty,  however,  as  to  the  principle 
of  law  applicable  to  the  case.  The  assignees  are  unquestionably  entitled 
to  all  the  property  that  belonged  to  the  bankrupt  at  the  time  of  his  ao 

*  Abbott,  C.  J.,  was  ntting  at  Old  Bailey. 
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of  bankraptcy  -,  and  there  can  be  no  doubt,  also,  that  if  a  subject  of 
this  couatry,  by  means  of  legal  process  abroad,  get  into  his  hands,  af- 
ter the  bankruptcy,  money  belonging  to  the  bankrupt,  he  is  liable  to  re 
fund  it  to  the  assignees.  The  question  in  this  case  is  whether  the  pro- 
perty in  question  was,  at  the  time  of  the  bankruptcy,  the  property  of 
the  bankrupts.  Before  the  bankruptcy,  Martin  de  Puech  and  Go.  had 
standing  in  their  names  in  the  French  funds  25  bank  shares  belonging 
to  the  bankrupts.  On  the  faith  of  those  bank  shares,  the  bankrupts 
were  allowed  to  draw  on  the  French  house,  and  the  latter  accepted  the 
bills ;  the  legal  consequence  of  which  was,  that  it  entitled  them  to  keep 
those  shares  as  a  security  against  the  liability  they  had  incurred  by 
their  acceptances.  On  the  1st  of  January,  181  »•,  the  bankrupts  au- 
thorize the  French  house  to  sell  the  shares.  So  that,  at  the  time  of  the 
act  of  bankruptcy  of  Power  and  Warwick,  the  French  house  was  im- 
der  acceptances  for  the  bankrupts,  with  certain  bank  shares  in  their 
names,  which  they  had  the  power  to  sell.  Under  these  circumstances, 
Prevost,  one  of  the  defendants,  the  holder  of  the  bills,  on  the  12th 
August,  1819,  instituted  a  suit  in  the  French  court,  in  the  course  of 
which  process  of  attachment  issued  against  these  25  bank  shares.  At 
that  time  the  bank  shares  stood  in  the  name  of  Martin  de  Puech  and 
Co.,  and  they  had  a  right  to  sell  them,  and  apply  the  proceeds  in  dis- 
charge of  their  acceptances.  The  bankrupts  could  not  call  on  the 
French  house  to  give  up  any  part  of  that  money  until  they  had  re- 
leased them  from  all  liability  in  respect  to  those  acceptances.  The 
French  court  made  a  decree  that  the  hank  shares  should  be  sold,  and 
that  the  proceeds  should  be  applied,  first  in  payment  of  the  general  bal- 
ance due  from  the  bankrupts  to  Martin  de  Puech  and  Co.,  and  that  the 
residue  should  be  specifically  applied  (not  as  the  money  of  the  bank- 
rupts) to  retire  the  bills,  and  it  was  so  applied  accordingly.  At  the 
time  when  the  bank  shares  were  standing  in  the  names  of  Martin  de 
Puech  and  Co.,  the  bank  might  be  considered  as  a  stake-holder,  the 
two  houses  having  an  interest  in  the  money.  Martin  de  Puech  and 
Co.  had  an  interest  that  it  might  be  applied  in  discharge  of  their  ac- 
ceptances. The  house  of  Power  and  Warwick  had  a  similar  interest, 
in  order  that  they  might  be  relieved  from  their  liability  as  drawers, 
and  they  had  also  an  interest  in  any  surplus.  The  French  court 
decreed,  that  the  proceeds  should  be  applied  so  as  to  have  the  effect  of 
relieving  the  house  of  Martin  de  Puech  and  Co.  pro  tanto  from  their 
Uability  as  acceptors,  and  that  of  the  bankrupts  from  their  Uability  as 
drawers.  The  question  then,  is,  to  whom  the  money  belonged  which 
they  directed  to  be  so  applied.  It  seems  to  me,  that  it  was  the  joint 
money  of  Martin  de  Puech  and  Co.  and  the  bankrupts,  neither  of 
those  houses  individually  having  any  control  over  it  in  conscience  or 
justice.  The  money  was  applied  in  the  manner  decreed  by  the  French 
court ;  and,  therefore,  had  the  effect  of  relieving  Martin  de  Puech  and 
Co.  from  their  obUgations  as  acceptors  to  the  extent  of  the  payment. 
If  they  had  understood  that,  by  the  English  law,  this  money  would  be 
considered  as  the  money  of  Power  and  Warwick,  they  might,  for  their 
own  protection,  have  insisted  that  it  should  be  paid  into  their  own 
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handSy  in  oider  that  they  might  themselves  pay  it  over  to  the  defen* 
dantSy  and  thereby  exonerate  themselves  from  all  responsibility.  They 
might  then  have  paid  it  as  their  own  money,  and  the  assignees  could  have 
had  no  claims  against  the  defendants  for  receiving  it.  Now,  it  seems 
to  me,  that  the  payment  under  the  decree  of  the  French  court,  was,  to 
ail  intents  and  puq)oses,  the  same  thing  as  if  it  had  been  made  by  the 
li&nds  of  Martin  de  Puech  and  Co.  If  it  was  not,  the  legal  consequence 
would  be,  that  the  defendants  would  be  liable  to  refund  the  money  to  the 
assignees,  and  Power  and  Warwick  would  then  have  the  whole  benefi 
of  the  money  which  had  been  standing  in  the  bank  for  the  security  of 
Martin  de  Puech  and  Co.,  and  the  latter  would  be  liable  on  their  accep- 
tances. That  would  be  most  unjust.  I  am  of  opinion,  that  by  our 
law  the  assignees  are  not  entitled  to  claim  this  money ;  because,  when 
it  was  paid  to  the  defendants,  it  was  not  the  money  of  the  bankrupts, 
Martin  de  Puech  and  Co.  having  an  interest  in  having  it  applied  in 
discharge  of  the  bill  which  they  had  accepted.  It  is,  therefore,  to  be 
considered  in  substance  as  if  it  had  been  paid  by  them ;  and,  if  so,  the 
assignees  have  no  claim.  I  think,  therefore,  that  there  must  be  judg- 
ment for  the  defendants. 

HoLROYD,  J.  Notwithstanding  the  able  argument  addressed  to  the 
Court  on  the  part  of  the  plaintiffs,  no  doubt  has  been  raised  in  my 
mind  with  regard  to  the  point  in  question.  I  take  it  to  be  quite  clear 
that  the  plaintiffs,  as  assignees,  cannot  recover  the  money  now  sued  for, 
unless  the  bankrupts  themselves,  in  case  there  had  been  no  bankruptcy, 
could  have  recovered  it  as  money  had  and  received  by  the  defendants 
to  their  use.  Now  I  am  of  opinion,  if  there  had  been  no  bankruptcy, 
that  the  bankrupts  could  not  have  maintained  an  action  against  the  de- 
fendants for  money  had  and  received  to  their  use  on  the  ground  of  this 
being  money  to  which  they,  the  bankrupts,  were  entitled.  The  bills 
were  accepted  on  the  faith  of  those  bank  shares  in  the  French  funds, 
which  were  •bought  by  Martin  de  Puech  and  Co.  They  had  more  than 
a  simple  lien  on  it;  it  was  in  law  their  property,  and  vested  in  them ;  in 
trust,  indeed,  for  the  bankrupts,  after  satisfying  their  own  lien.  Where 
a  person  has  a  simple  lien  on  goods,  he  cannot  sell  and  dispose  of 
them ;  but  if  he  has  a  special  property  in  those  goods  in  trust  for  an- 
t)ther,  subject  to  a  claim  of  his  own,  in  such  case  the  party  may  sell,  in 
order  to  repay  himself.  The  bills  having  been  accepted,  Martin  de 
Puech  and  Co.  were,  in  the  first  instance,  liable  to  pay  them.  If  they 
had  paid  them,  they  would  have  had  a  right  to  have  sold  the  shares  to 
reimburse  themselves.  An  attachment  was  lodged  in  the  French 
court,  and  Martin  de  Puech  and  Co.  were  parties  to  it,  for  a  decree 
is  made  in  their  favour,  as  to  that  part  of  the  property  appropriated 
to  pay  them,  previous  to  any  application  of  any  part  of  it  to  the  pay- 
ment of  these  bills.  Suppose  there  had  been  no  bankruptcy,  would  the 
bankrupt  have  been  entitled  to  any  of  the  proceeds  of  those  shares  iu 
the  French  funds,  while  the  bills  were  outstanding  ?  I  think  not  Martin 
de  Pueoh  and  Co.  had  the  legal  property  in  them,  for  they  were  the 
only  persons  who  could  sell  or  dispose  of  that  property.  If  the  bills,  in- 
deed, tiad  been  paid  by  the  bankrupts,  they  would  have  had  an  equitable 
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interest  in  the  bank  idiares.  But  if  Martin  de  Puech  and  Co.  had  sold 
the  shares,  the  bankrupts  could  not  have  got  the  money  out  of  their 
hands  until  they  had  reimbursed  them  to  the  amount  of  their  accep- 
tances. Nor  can  they,  now  that  Martin  de  Puech  and  Co.  have  been 
compelled  by  the  decree  of  the  French  court  to  pay  the  money  to  the 
holders  of  the  bills,  recover  the  same  from  the  defendants ;  because 
It  was  not  their  money  until  the  bills  had  been  provided  for ;  thai  not 
having  been  done,  I  am  of  opinion,  that  they  had  neither  the  legal  nor 
equitable  property  in  the  proceeds.  It  is  said,  however,  that  by  the 
statute  of  James,  the  property  cannot  be  attached  as  the  debt  of  the 
bankrupt  If  the  bankrupts  had  been  the  only  debtors,  and  the  pro- 
perty had  been  attached,  that  would  have  come  within  the  statute ;  but 
here  the  property  that  is  attached  was  in  law,  though  a  trust,  in  some 
respects  the  property  of  Martin  de  Puech  and  Co.  They  were  debtors 
as  well  as  the  bankrupts.  For  they  were  indebted  as  acceptors  to  the 
holders  of  the  bill ;  and  it  is  for  the  satisfaction  of  that  debt,  due  on 
the  bills,  and  not  the  debt  of  the  bankrupt  merely,  that  this  property  is 
attached.  I  think  that  the  bank  shares  might  be  attached  as  the  debt 
of  Martin  de  Puech  and  Co.,  and  the  decree  being  that  the  proceeds 
should  be  applied  towards  the  retiring  of  those  bills,  it  is  to  be  con- 
sidered exactly  the  same  as  if  the  Court  had  ordered  the  money  to  be 
paid  to  Martin  de  Puech  and  Co.,  that  they  might  pay  those  bills,  and 
they  had  so  paid  them  in  compliance  with  that  order.  At  all  events, 
I  think  that  the  assignees  cannot  say  that  this  is  their  money  until  they 
themselves  have  paid  these  bills.  For  these  reasons,  I  think  that  there 
ought  to  be  judgment  for  the  defendants. 

Best,  J.  This  case  has  been  argued,  not  only  with  great  ingenuity, 
but  put  on  its  only  tenable  ground.  It  must  be  considered,  as  if  both 
Power  and  Warwick  and  Martin  de  Puech  and  Co.  were  solvent,  and 
then  it  would  stand  thus:  Power  &  Warwick  draw  on  Martin  de  Puech 
and  Co.  in  France,  certain  bills  of  exchange,  and  the  latter  accept  those 
bills,  on  the  express  condition  that  they  are  to  hold  certain  bank  shares 
which  stood  in  their  names ;  so  that  in  France,  they  were  t  he  actual  legal 
proprietors  of  the  shares,  and  they  were  to  retain  them,  in  satisfaction  of 
the  debt  to  which  they  rendered  themselves  liable  by  their  acceptances. 
Now,  these  bills,  so  drawn,  get  into  the  hands  of  the  defendants,  who 
present  them  to  Martin  de  Puech  and  Co.  in  Paris.  Suppose  the  latter 
had  not  become  insolvent,  and  the  defendants  had  proceeded  to  get 
these  bank  shares  by  attachment,  out  of  the  hands  of  Martin  de  Puech 
and  Co.,  the  answer  would  be  this:  <«  You  cannot  attach  this  property,  it 
is  not  the  absolute  property  of  the  drawers,  but  it  is  our  property;  it  is 
in  our  possession,  it  is  clothed  with  certain  rights  which  belong  to 
us;  until  those  claims  are  satisfied,  you  cannot  take  it  out  of  our 
hands."  And  in  a  court  of  law  it  could  not  have  been  taken  out  of 
their  hands.  It  would  be  necessary,  in  this  country,  to  have  gone 
into  a  court  of  equity  to  have  ascertained  those  rights.  The  French 
Court  has  disposed  of  it  as  a  court  of  equity  would  have  disposed  of 
it  in  this  country.  On  the  defendants  in  this  action  attaching  the  pro- 
perty in  France,  the  Court  calls  on  all  the  parties  interested,  as  a 
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court  of  equity  would  do.  They  give  notice  to  Mr.  D.  Tastet  and 
the  assignees  of  the  bankrupt,  with  a  view  of  bringing  all  the  parties 
concerned  before  the  Court  If  they  did  not  choose  to  appear  before 
the  Court,  it  is  not  the  fauh  of  the  Judges.  When  the  case  comes  be- 
fore them,  how  do  they  dispose  of  it?  Why,  possessing  legal  and 
equitable  jurisdiction,  they  decide  that  this  property  is  not  the  abso- 
lute property  of  the  drawers  of  the  bills  in  England,  but  is  property  in 
which  they  had  little  interest,  being  mortgaged  to  French  subjects  to 
the  extent  of  its  value ;  and,  indeed,  on  the  sale  of  the  property,  it  does 
not  produce  enough  to  pay  the  French  mortgagees,  the  latter  having 
rendered  themselves  responsible  to  the  defendants  in  this  action,  by  the 
acceptance  of  those  bills  of  exchange.  The  Court  directs,  therefore, 
that  the  pi-oceeds  should  be  disposed  of  in  first  protecting  Martin  de 
Puech  and  Co.,  in  retiring  the  bills;  that  is,  they  did  the  same  thing  as 
if  they  had  directed  the  money  to  be  paid  over  to  the  French  houses,  in 
order  that  they  might  hand  it  over  to  the  holders.  That  was  a  just  and 
equitable  decision,  and  such  as  a  court  of  equity  would  have  pronounced 
in  this  country.  Then,  this  money  has  been  paid  by  Martin  de  Pqech 
and  Co.,  and  not  by  the  bankrupts.  It  cannot  be  considered  in  the  hands 
of  the  defendants  as  money  which  has  been  received  on  account  of  the 
bankrupts,  but  as  money  received  on  account  of  Martin  de  Puech  and 
Co.;  and  the  defendants  have  received  it,  on  condition  of  giving  up 
their  claim  against  Martin  de  Puech  and  Co.  The  whole  fallacy  of  the 
argument  consists  in  considering  this  as  the  money  of  the  bankrupts ; 
whereas,  as  between  them  and  Martin  de  Puech  and  Co.,  it  was  clearly 
the  money  of  the  latter ;  for  the  shares  were  purchased  in  their  own 
names,  and  they  were  suffered  to  continue  in  possession  of  them,  so  as 
to  enable  them  to  protect  themselves  against  the  legal  consequences  of 
their  acceptances.  Upon  these  grounds,  I  am  of  opinion  that  there 
ought  to  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 


CLARIDGE  V.  EVELYN  and  Others.— p.  81. 

An  tnlant  cannot  be  appointed  to  the  office  of  clerk  of  a  Court  of  Requests,  where  it  is  part 
-  of  the  duly  of  that  officer  to  receive  the  money  of  the  suiton. 

This  was  an  action  upon  the  case,  brought  by  the  plaintiff  against  the 
defendants,  as  commissioners  of  a  Court  of  Requests,  established  by  an 
act  of  the  48  6.  3,  for  a  false  return  to  a  writ  of  mandamus.  The  de- 
claration stated,  that  the  plaintiff  had  been  duly  elected  to  the  office  of 
clerk  of  the  said  Court  of  Requests,  but  had  been  unjustly  refused  ad 
mittance  to  the  office  by  the  defendants,  the  commissioners  of  the  Court ; 
that  the  plaintiff  had  obtained  and  prosecuted  a  writ  of  mandamus,  di- 
rected to  the  commissioners,  commanding  them  that  they  should  admit 
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the  plaintiff  into  the  office  of  clerk,  or  that  they  should  show  cause  to 
the  contrary,  which  writ  had  been  duly  delivered  to  the  defendants ; 
yet  that  the  commissioners  had  not  admitted  the  plaintiff  to  the  office, 
but  had  falsely  and  maliciously  returned,  in  answer  to  the  said  writ, 
"  that  the  office  of  the  clerk  of  the  commissioners  of  the  Court  of  Re- 

?uests  aforesaid  having  become  vacant  by  the  death  of  one  Richard 
Jrow,  then  late  clerk,  T.  K.  Crow  was  duly  elected  clerk  of  the  said 
Court  by  the  major  part  of  the  commissioners,  and  had  been  since  duly 
admitted  into  the  office;  and  that  the  plaintiff  never  was  elected  to  the 
office  of  clerk  of  the  Court  of  Request,  as  by  the  writ  was  suggested." 
The  declaration,  after  negativing  the  facts  in  the  return,  stated  that  the 
plaintiff,  by  reason  of  the  false  return,  had  been  deprived  of  the  gains 
and  profits  which  he  would  have  derived  by  exercise  of  the  office,  to 
his  damage  of  500/.  Plea,  general  issue.  At  the  trial  before  Abbott, 
C.  J.,  at  the  Guildhall  sittings  after  Michaelmas  term,  1819,  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 
the  following  case : 

By  the  death  of  the  late  Richard  Crow,  on  the  8th  of  December, 
1818,  the  office  of  clerk  of  the  Court  of  Requests,  constituted  by  the 
act  of  parliament,  mentioned  in  the  declaration,  became  vacant.  On  the 
8th  day  of  January,  181 9,  ^he  commissioners  of  the  Court,  at  a  meet- 
ing duly  summoned  and  held  according  to  the  directions  of  the  act,  pro- 
ceeded to  the  election  of  a  clerk  in  the  room  of  Crow.  The  plaintiff, 
and  one  T.  K.  Crow,  were  the  candidates  for  the  office.  After  the 
commissioners  were  assembled,  and  immediately  before  the  election, 
commenced,  T.  K.  Crow,  in  the  hearing  of  the  commissioners,  was 
asked  his  age  by  Richard  Allmett,  which  question  he  declined  answer- 
ing:  and  thereupon,  Richard  Allmett,  one  of  the  acting  commissioners, 
notified  to  the  rest  that  T.  K.  Crow,  was  an  infant  under  the  age  of  21 
years,  and  on  that  account  ineligible  to  the  office  of  clerk ;  and  that  if 
any  commissioner  should,  after  that,  give  his  vote  for  the  said  T.  K. 
Crow,  such  vote  would  be  thrown  away  and  void.  At  the  election, 
each  of  the  commissioners,  as  he  came  up  to  vote,  was  separately  asked 
by  the  said  Richard  Allmett,  for  whom  he  voted ;  and  the  said  Richard 
Allmett,  in  the  hearing  of  each  of  the  commissioners,  publicly  protested 
against  each  of  the  votes  for  the  said  T.  K.  Crow,  inmiediately  on  its 
being  tendered,  and  before  the  same  was  taken  down  or  recorded,  on 
the  ground  of  the  deficiency  of  the  said  T.  K.  Crow.  At  the  close  of 
the  poll,  the  numbers  were,  for  T.  K.  Crow,  87 ;  6.  Claridge,  44 ;  T. 
K.  Crow  was,  therefore,  immediately  after  the  election,  declared  by  the 
commissioners  to  be  elected  by  them  as  such  clerk,  and  was  returned 
as  such  clerk,  and  admitted  to  the  office,  and  has  hitherto  continued  to 
serve  and  act  as  clerk.  T.  K,  Crow,  at  the  time  of  the  election,  was 
an  infant  under  the  age  of  21  years,  and,  at  that  time  under  articles  of 
clerkship  to  Richard  Crow,  having  attained  the  age  of  20  on  the  28th 
day  of  December,  1818;  but  he  had,  for  about  two  years,  occasionally 
acted  for  Richard  Crow  in  his  office  of  clerk  of  the  Court  of  Requests, 
but  without  any  appointment  pursuant  to  the  provisions  of  the  act  of 
parliament.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  T.  K.  Crow  was  duly  elected  to  the  said  office. 
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THndaly  for  the  plaintiff.  If  an  infant  be  not  eligible  to  this  office, 
due  notice  having  been  given  to  the  electors  at  the  time  of  the  election, 
the  votes  so  given  to  that  infant  were  thrown  away.  Whether  an 
infant  be  eligible  to  the  office  in  question,  must  depend  upon  the  duties 
imposed  npon  the  officer  by  law.  Now,  by  the  48  G.  8,  c.  60,  by  which 
this  court  was  established,  the  commissioners  are  authorized  to  appoint 
one  or  more  fit  persons  for  each  of  the  offices  of  clerk  and  beadle ;  and 
the  person  appointed  is  authorized  to  execute  the  office  of  clerk,  imme- 
diately after  his  or  their  appointment,  and  from  time  to  time  to  appoint 
a  deputy  or  deputies,  to  act  in  his  or  their  names  or  stead,  in  case  of 
sickness,  or  other  sufficient  cause  to  be  allowed  by  the  commissioners, 
but  not  otherwise.  By  a  subsequent  clause,  p.  17,  the  clerk  is  directed, 
at  the  prayer  of  the  party  prosecuting,  to  issue  a  precept,  by  way  of 
ca.  sa.  or  fi.  fa. ;  and  in  p.  20,  the  clerk  is  directed  to  endorse  the  sum 
of  money  and  costs,  to  be  levied  on  the  precept,  to  be  issued  upon  exe- 
cution awarded  against  the  body  or  goods  of  any  person ;  and  if  the 
party  against  whom  such  execution  shall  be  awarded,  shall,  before  any 
actual  sale  of  the  goods  or  his  imprisonment,  pay  unto  the  clerk  for  the 
time  being  such  sum  of  money  and  costs,  then  the  execution  shall  be 
superseded,  and  the  body,  goods,  and  chattels  of  the  party  set  at  large; 
and  in  p.  23,  amongst  the  fees  which  the  clerk  is  entitled  to  take,  is 
one  for  paying  money  into  court  in  full,  and  entering  the  same  in  his 
book.  It  appears,  therefore,  to  be  part  of  the  duty  of  the  clerk  to 
receive  the  money  of  the  suitors,  for  whom  he  is  a  mere  trustee,  and  to 
whom  he  ought  to  be  responsible.  An  infant,  however,  would  not  be 
liable  in  an,action  for  money  had  and  received.  In  Go.  Litt.  172  a,  it 
is  expressly  laid  down,  that  an  infant  cannot  be  receiver,  for  he  has  no 
skill  to  render  an  account.  An  infant,  indeed,  cannot  contract,  except 
for  necessaries ;  and  therefore,  in  WhywaU  v.  ChampioUy  Str.  1083,  it 
was  held,  that  if  an  infant  be  a  mercer,  and  buy  goods  and  wares  for 
his  shop,  the  contract  is  not  binding  upon  him.  Besides,  this  was  an 
office  which  required  skill  and  ability,  and  on  that  ground  it  has  been 
decided,  that  an  infant  cannot  be  a  mayor  of  a  corporation,  nor  elected 
a  burgess  ;*  Rex  v.  WhiU^  Selwyn,  N.  P.  9th  edit.  1048,  Mandamus. 
The  circumstance  of  the  clerk  being  allowed  by  this  act  of  parliament 
to  appoint  a  deputy,  with  the  approbation  of  the  commissioners,  can 
make  no  difference,  for  no  action  is  given  against  the  deputy,  and  there- 
fore the  rule  of  respondeat  superior  applies ;  and  the  right  of  action 
would  only  be  against  the  clerk. 

Chitty,  contra.  An  infant  may  contract  for  his  own  benefit,  and,  by 
analogy,  he  ought  to  be  entitled  to  hold  an  office  which  is  for  his 
benefit ;  and  in  Brixtow  v.  Eastman^  Peake,  N.  P.  G.  223,  it  was  held, 
by  Lord  Kenyon,  that  money  had  and  received  would  lie  against  an 
infant  for  money  embezzled  by  him.  In  Young  v.  Fowler^  Cro.  Gar. 
556,  it  was  held,  that  a  grant  by  the  bishop  of  the  office  of  register  of 
a  diocese  in  reversion  after  the  death  of  the  tenant  for  life,  to  an  infant 
eleven  years  of  age,  exercendum  per  se  vel  deputatum  sufficientem,  is 
good,  notwithstanding  the  infancy.  Now  here  this  office  may  be  exer- 
cised by  deputy,  and  therefore  that  case  is  in  point. 
•  Com^n*8  Digest,  tit  Enfant.  C.  1. 
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Abbott,  C.  J.  No  authority  has  been  cited  to  show  that  the  grant 
of  an  office  of  public  and  pecuniary  trust  to  an  infant  is  vahd.  It  is  true 
that  the  offices  of  sheriff  and  of  jailor  have  been  granted  in  fee,  and  that 
such  grants  are  not  void,  on  the  ground  that  those  offices  may  by  de- 
scent vest  in  an  infant.  In  those  cases,  however,  the  grantees  have  the 
power  of  appointing  deputies.  In  the  case  of  Young  v.  Fowler j  where 
a  grant  by  the  bishop  of  the  office  of  register  of  a  diocess  to  an  infant 
was  held  good,  the  grant  was  in  reversion,  and  the  grantee  attained 
full  age  before  the  office  descended  to  him.  Besides,  the  duties  of  that 
office  are  not  stated  in  the  report  of  the  case.  Looking  at  this  act  of 
parliament,  it  appears  that  this  is  an  office  of  pecuniary  trust,  and  it 
seems  to  me^  therefore,  impossible  to  allow  the  grant  of  such  an  office 
to  an  infant,  for  in  the  event  of  his  being  guilty  of  negligence,  with  re- 
spect to  the  moneys  placed  in  his  hands,  the  suitors  of  the  Court  might 
be  deprived  of  that  remedy  which  they  ought  to  have  against  a  public 
officer  intrusted  with  their  money.  If,  on  the  other  hand,  he  were  to 
conduct  himself  so  as  to  be  criminally  liable,  he  w^ould  be  placed  in  a 
situation  of  peril,  which  the  law  is  anxious  he  should  avoid.  I  am  of 
opinion,  therefore,  that  he  was  ineligible  to  this  office ;  and  due  notice 
of  his  incapacity  having  been  given  to  the  electors  at  the  time  of  their 
election,  their  votes  were  thrown  away,  and,  consequently,  there  must 
be  judgment  for  the  plaintiff. 

Bailey,  J.  I  am  of  the  same  opinion.  The  commissioners  are 
bound  to  appoint  a  fit  and  proper  person.  Now,  a  person  who  is  not 
legally  responsible  for  the  discharge  of  the  duties  of  the  office,  cannot, 
in  point  of  law,  be  considered  a  proper  person  to  execute  it.  The 
clerk,  in  this  case,  is  to  have  the  money  of  the  suitors  intrusted  to 
his  care ;  he  ought,  therefore,  to  be  civilly  answerable  for  that  money, 
either  if  misapplied  by  himself,  or  lost  by  the  negligence  of  his  deputy. 
Possibly  he  might  be  liable  for  a  tortious  conversion  of  the  money  by 
himself;  but  he  would  not  be  so  liable  where  the  money  was  lost  either 
by  his  own  negligence  or  that  of  his  deputy ;  and  therefore  the  public, 
by  the  appointment  of  an  infant  to  the  office,  would  lose  that  privilege 
which  the  law  gives  them  against  the  principal.  I  am,  therefore,  of 
opinion  that  an  infant  was  not  eligible  to  this  office ;  and,  consequently, 
that  there  must  be  judgment  for  the  plaintiff. 

HoLROTD,  J.  I  am  of  opinion  that  this  is  an  office  which  an  infant 
cannot  legally  hold.  The  officer  is  to  receive  the  money,  which  is  paid 
into  Court.  The  act  of  parliament  puts  a  special  trust  and  confidence 
in  him  in  that  respect;  and  that  being  so,  I  am  of  opinion  that,  inde- 
pendently of  the  provisions  of  the  act,  he  could  not  legally  appoint  a 
deputy.  In  Comyn's  Digest,  tit.  Officer^  D.  2,  it  is  laid  down  that  a 
deputy  cannot  be  appointed  to  an  office,  if  the  grant  imports  a  trust  or 
confidence  in  the  person ;  as,  to  be  squire  to  the  king's  body,  if  a  de- 
puty is  not  allowed  by  his  patent,  and  for  that  the  Year  Book,  1 1  Edw. 
4,  1,  is  cited.  Now,  by  the  provisions  of  this  act  of  parliament,  it  de- 
pends entirely  on  the  discretion  of  the  commissioners,  whether  they 
will  in  any  case,  allow  a  deputy  to  be  appointed ;  and  they  may  insist 
that  the  office  shall  be  executed  by  the  party  in  person.     I  think,  there 
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tore,  the  case  must  be  considered  as  if  the  ojQice  was  to  be  executed  by 
the  iniaiit  in  person.  Besides,  as  the  law  will  not  allow  an  infant  to 
act  upon  his  own  discretion,  so  as  to  be  civilly  responsible  for  his  owu 
acts.  It  will  not  allow  him  to  be  responsible  for  the  acts  of  others ;  and 
therefore,  if  he  could  appoint  a  deputy,  he  would  not  be  liable  for  his 
acts  \  and  if  he  is  not  responsible,  he  is  not  a  fit  person  to  be  put  in  trust 
for  others;  for  the  public,  who  paid  money  to  him,  would  be  in  a 
worse  situation  than  if  the  office  was  filled  by  a  person  of  full  age,  who 
might  be  sued.  I  am,  therefore,  clearly  of  opinion,  that  an  infant  is 
not  a  competent  person  to  execute  the  special  trust  reposed  in  the  offi- 
cer by  this  act  of  parliament;  and,  consequently,  there  must  be  judg- 
ment for  the  plaintiif. 

Judgment  for  the  plaintifil* 

*  Deat,  J.,  abeent  at  Cbamben. 


HODGSON  and  Others,  Assignees  of  SEATON  and  Others,  v.  GAS- 
POIGNE.— p.  88. 

The  growing  crops  of  a  tenant  having  been  seized  under  a  fi.  fa.  a  writ  of  hab.  fac  poM. 
was  sobeeqnently  delivered  to  the  sberifl'  in  an  ejectment,  at  the  suit  of  the  landlord, 
foonded  on  a  demiae  made  long  before  the  iasatng  of  the  fi.  fa. :  Held,  that  the  sheriff 
was  not  bound  to  sell  the  growing  crops  under  the  fi.  fa.,  inasmuch  as  they  could  not 
in  point  of  law,  be  considered  as  belonging  to  the  tenant,  the  latter  l)eing  a  trespasser 
from  the  day  of  the  demise  laid  in  the  declaration :  Held,  also,  that  the  sherifi'  had  no 
right  to  allow  to  the  landlord  a  year's  rent,  under  the  stat  of  8  Ann,  c  14.,  that  stat- 
ute contemplating  an  existing  tenancy,  which,  in  this  case,  must  be  taken  to  have  cea» 
ed  on  thie  day  of  the  demise  in  the  ejectment. 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs  against  the 
defendant,  as  sheriff  of  the  county  of  York,  for  not  duly  executing  a 
writ  of  non  omittas  fi.  fa.  issued  at  the  suit  of  the  plaintiffs  against  one 
Charles  Smith,  and  for  making  a  false  return  to  the  writ.  Plea,  gen- 
eral issue.  The  cause  was  tried  at  the  York  Summer  assizes,  1817, 
before  Wood,  B.,  when  the  jury  found  a  verdict  for  the  plaintiffs  for 
5000/.  damages,  subject  to  the  opinion  of  the  Court  upon  the  follow- 
ing case: 

The  plaintifis,  as  assignees  of  the  estate  and  effects  of  J.  Seaton  and 
others,  recovered  a  judgment  in  Trinity  term,  1815,  against  Smith,  for 
20,000/.  debt,  and  SOs.  costs;  and  on  the  14th  of  June,  1816,  caused 
to  be  issued  thereon  a  writ  of  non  omittas  fi.  fa.  against  Smith,  directed 
to  the  sheriff  of  Yorkshire,  endorsed  to  levy  5446/.  18^.  5d.  On  the  1st 
of  July,  1816,  the  writ  was  delivered  to  the  defendant,  as  sheriff  of  the 
county,  who  granted  his  warrant,  directed  to  one  Foster,  his  bailiff,  to 
execute  the  same.  On  the  same  day,  the  warrant  was  delivered  to 
Foster,  who,  on  the  2d  of  July,  entered  into  a  mansion-house,  farm, 
and  colliery,  then  in  the  occupation  of  Smith,  called  Barrowby  Hall, 
and  seized  the  furniture,  stock,  crops,  colliery,  engines  and  utensilsi 
and  other  effects  found  or  growing,  or  being  upon  the  said  farm.     On 
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the  9th  day  of  July,  I8I69  while  in  possession  of  the  property,  Foster 
received  from  one  J.  Clayton,  as  agent  for  the  defendant,  a  notice  de- 
manding 886/.  5^.,  being  one  year's  rent  due  to  the  defendant  froiu 
Smith,  for  the  mansion-house,  farm,  lands,  and  coal-mines  of  Barrowby 
aforesaid.  The  defendant  was  the  owner  of  these  premises ;  and  by 
indenture  of  the  13th  February,  1813,  demised  the  same  to  Smith, 
habendum,  for  2 1  years,  at  the  yearly  rent  of  850/.  and  100/.  for  the  col- 
liery, with  a  proviso  for  re-entry,  on  non-payment  of  rent.  In  Michael- 
mas vacation,  1815,  there  being  then  two  years  and  a  half  in  arrear,  a 
declaration  in  ejectment  was  delivered  on  the  two  several  demises  of 
the  defendant,  and  of  R.  Oliver,  Esq.,  which  demises  were  laid  on  the 
5th  December,  1815,  and  judgment  was  obtained  on  the  1st  July,  1816. 
On  the  15th  July,  1816,  J.  Clayton,  as  attorney  for  the  defendant,  de- 
livered to  Foster  a  warrant,  dated  10th  July,  1816,  made  by  the  de- 
fendant, as  sheriff  of  the  said  county,  and  directed  to  the  chief  bailiff  of 
the  liberty  of  the  Honour  of  Pontefract,  and  his  deputies  (Foster  being 
also  one  of  such  deputies,)  upon  a  writ  of  possession  issued  in  the  cause 
on  the  1st  of  July,  1816,  against  Smith,  to  recover  the  defendant's  and 
R.  Oliver's  term  to  come  in  the  premises.  Foster,  having  received  the 
two  warrants,  sold  the  furniture,  stock,  and  colliery,  engines  and  uten- 
sils on  the  farm,  on  the  18th  August,  1816,  ftut  refused  to  sell  any  of 
the  crops  then  growing  and  urisevered  thereon,  which  were  of  consid- 
erable value ;  and  immediately  afterwards  delivered  up  possession  of 
the  farm  and  premises  to  the  defendant,  with  the  crops  then  growing 
thereon,  in  pursuance  of  the  warrant  issued  on  the  writ  of  possession. 
On  the  13th  September,  1816,  Foster  paid  to  the  land  agent  of  the  de- 
fendant 886/.  5s.  for  one  year's  rent,  due  to  the  defendant  from  Smith, 
on  the  13th  February,  1816,  for  the  farm  and  premises.  The  defend- 
ant afterwards,  as  sheriff,  returned  to  the  writ  of  fi.  fa.,  that  he  had 
caused  to  be  levied  of  the  goods  and  chatties  of  the  said  Smith  to  the 
value  of  1125/.  19*.,  which  money  he  had  ready  to  render  to  the  plain- 
tiffs ;  and  further  certified,  that  the  said  Smith  had  not  any  other  goods 
or  chattels  in  his  bailiwick,  whereof  he  could  cause  to  be  levied  the 
residue  of  the  said  debt  and  damages,  or  any  part  thereof. 

THndalj  for  the  plaintiff.  There  are  two  questions  in  this  case :  first, 
whether  the  sheriff  ought  not  to  have  sold  the  growing  corn,  notwith- 
standing the  subsequent  delivery  of  the  writ  of  possession ;  and, 
secondly,  whether  he  oueht  to  have  allowed  the  landlord  the  year's 
rent,  under  the  statute  of  8  Ann.  c.  14.  Now,  the  effect  of  the  seizure 
was  to  vest  in  the  sheriff  the  property  in  the  things  seized  from  the 
time  of  the  delivery  of  the  writ  of  execution.  On  the  Ist  of  July,  there- 
fore, the  property  m  the  corn  was  divested  out  of  the  tenant,  and  vested 
in  the  sheriff,  for  the  purpose  of  levying  the  debt ;  and  this  case  must 
be  considered  as  if  the  judgment  had  been  obtained,  and  the  writ  had 
issued  at  the  suit  of  another  landlord.  Now,  the  delivery  of  a  writ  of 
hah.  fac.  poss.,  subsequent  to  the  delivery  of  the  fi.  fa.,  will  not  divest 
the  right  of  property  in  the  corn  growing  which  was  already  in  the 
sheriff.  The  juagment  in  ejectment  is,  that  the  plaintiff  recover  his 
term  against  the  defendant,  of  and  in  the  premises  aforesaid.  The  writ 
orders  the  sheriff  quod  habere  facias  possessionem.    This  can  only  bind 
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from  the  time  of  the  execution  of  the  writ,  for  in  an  action  for  mesne 
profits,  the  course  is  to  give  damages  up  to  the  time  of  the  execution 
of  the  writ.  It  cannot  have  any  retrospective  power,  so  as  to  take 
away  any  right  vested  in  a  purchaser  of  the  crops.  Suppose  for  ex- 
ample, the  tenant  had  sold  the  crops  to  a  purchaser,  and  after  the  sale, 
the  sheriiT  entered  under  the  habere  facias  possessionem,  would  the 
landlord  in  that  case  have  been  entitled  to  the  growing  crops  ?  [Bay- 
let,  J.  I  think  that  he  would,  if  the  sale  took  place  subsequently  to 
the  day  of  the  demise  laid  in  the  declaration  in  ejectment.  For  from 
that  time,  the  tenant  must  be  considered  as  a  wrongdoer.]  The  tenant 
certainly  must  be  taken  to  be  a  wrongdoer  from  the  5th  day  of  Decem- 
ber, 1815.  The  statute  of  frauds,  however,  enacts  that  no  fieri  facias, 
or  other  writ  of  execution,  shall  bind  the  property  of  goods,  but  from 
the  time  that  such  writ  shall  be  delivered  to  the  sheriff  to  be  executed. 
An  hab.  fac.  poss.  is  a  writ  of  execution,  and  therefore  it  could  only 
bind  the  property  from  the  time  of  its  delivery. 

Abbott,  C.  J.  The  property  in  the  growing  com,  in  fact  was  not 
vested  in  the  tenant  at  the  time  of  the  seizure,  for  after  the  judgment 
was  obtained  in  ejectment,  the  defendant  is  to  be  considered,  in  point 
of  law,  as  a  trespasser  from  the  day  of  the  demise  laid  in  the  declara- 
tion. From  that  time,  therefore,  the  property  was  divested  out  of  him, 
and  he  had  no  property  at  the  time  when  the  fieri  facias  was  delivered 
to  the  sheriff.  The  landlord,  in  an  action  for  mesne  profits,  might  have 
recovered  the  value  of  all  the  crops. 

THndaL  If  that  be  so,  the  defendant  has  no  right  to  the  year's  rent, 
for  the  lease  determined  on  the  5th  December,  1815,  as  he  maintains  by 
his  ejectment.  The  8  Anne,  c.  14.  evidently  contemplates  an  existing 
tenancy  at  the  time  of  the  execution,  for  the  words  of  the  statute  are, 
^  that  no  goods  lying  or  being  upon  any  messuage,  land,  or  tenement, 
which  are,  o?  shall  be  leased  f6r  lives,  term  of  years,  at  will,  or  other 
wise,  shall  be  hable  to  be  taken  by  virtue  of  any  execution,  &c.'*  The 
object  of  the  act  was,  to  make  the  landlord  amends  for  taking  away 
his  power  of  distress,  but  here  he  could  have  no  distress,  because  there 
was  no  tenancy,  and  the  plaintiff  contends  that  the  defendant  was  a  tres- 
passer, from  the  day  of  the  demise  laid  in  the  declaration  in  ejectment. 
Litiledaley  for  the  defendant,  admitted  that  he  could  not  claim  to 
have  the  year's  rent  allowed;  upon  which 
The  Court  ordered  the  verdict  to  be  entered  for  the  plaintiff  for  886/. 

Judgment  for  the  plaintiff 
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HARDCASTLE  v.  NETHERWOOD.— p.  93. 

AiBumpat  in  connderation  that  the  plamtLSI  for  the  accommodation,  and  at  the  request  of 
the  defendant,  would  accept  certain  bills  of  exchange,  and  would  deliver  them,  00  ac- 
cepted, to  the  defendant,  in  order  that  he  might  negotiate  the  same  for  hu  own  benefit. 
Defendant  undertook  to  provide  money  for  the  payment  of  the  said  bills,  as  they  be> 
came  due,  and  to  indemnify  the  plaintiff  from  any  loss  or  damage  by  reason  of  the  ac- 
ceptance thereof.  Breach,  that  defendant  did  not  provide  money  for  the  bills,  nor  in- 
demnify the  plaintiff  from  damage,  by  reason  whereof  the  plaintiff,  as  acceptor,  was  forc- 
ed and  obliged  to  pay  the  holders  of  the  bills  certain  sums  of  money,  with  interest, 
charges,  and  expenses :  Held,  upon  demurrer,  that,  as  plaintiff  mi^ht  be  entitled  upon 
this  declaration  to  recover  special  damage,  a  set-off  was  not  a  good  plea. 

The  plaintiff  declared,  that  whereas  defendant,  on,  &c.,  at,  &c.,  in 
consideration  that  plaintiff,  for  the  accommodation  and  at  the  request 
of  defendant,  would  accept  certain  bills  of  exchange  drawn  by  defen- 
dant upon  plaintiff,  for  10,455/.,  and  would  deliver  the  bills  so  accep- 
ted to  defendant,  in  order  that  defendant  might  negotiate  the  same  for 
his  own  benefit,  defendant  undertook,  &c.  to  provide  money  for  the 
payment  of  the  said  bills  when  the  same  became  due,  and  to  indem- 
nify plaintiff  ixom  any  loss  or  damage  by  reason  of  the  acceptance  of 
the  bills.  Averment,  that  plaintiff  did  accept  the  bills,  and  deliver 
them  so  accepted  to  defendant,  for  the  purpose  aforesaid.  And  that, 
although  the  said  bills  were  negotiated  by  defendant  for  his  own  benefit, 
and  the  same  have  long  since  become  due,  yet  defendant  did  not  pro- 
vide money  for  the  payment  of  the  said  bills  when  the  same  became 
due,  nor  indemnify  plaintiff  from  damage  by  reason  of  his  acceptance 
of  the  bills,  but  refused  so  to  do ;  by  reason  of  which  premises,  plain- 
tiff, as  such  acceptor  of  the  said  bills,  was  called  upon,  and  forced  ana 
obliged  to  pay,  and  did  then  and  there  necessarily  pay  to  the  respective 
holders  of  the  bills,  divers  large  sums  of  money,  together  with  certain 
interest,  charges,  or  expenses  thereon,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  100/.,  and  by  means  thereof  the  plaintiff 
is  damnified  to  the  amount  thereof.  Defendant  pleaded  the  general 
issue,  and  actio  non  accrevit  infra  sex  annos,  and  also  a  plea  of  set-off. 
The  plaintiff  demurred  generally  to  the  plea  of  set-off,  and  the  defen- 
dant joined  in  demurrer. 

Mannings  for  the  plaintiti)  referred  to  the  case  of  Auber  v.  Ltwis^ 
E.  T.  1818,  K.  B. ;  Manning's  Nisi  Prius  Digest,  2d  ed.  p.  251..  as  de- 
ciding that  to  a  declaration  on  a  contract,  upon  which  the  plaintiff 
oiight  have  sued  for  unliquidated  damages,  a  set-off  could  not  Its  plea- 
ded.    Upon  which  the  Court  called  upon 

LittledalCj  for  the  defendant,  who  argued  that  the  demand  sought  to 
be  recovered  by  the  first  count  was  simply  a  debt,  for  which  the  de- 
fendant might  have  been  held  to  bail,  without  a  judge's  order,  and 
which  might  be  proved  under  a  commission  of  bankrupt.     Sed 

Per  Curiam.  This  case  cannot  be  distinguished  I'roni  that  which 
has  been  cited.  The  Court  must  look  to  the  contract  declared  on,  and 
if  that  is  such  as  might  entitle  the  party  to  recover  special  damages,  the 
statutes  of  set-off  do  not  apply,  although  no  special  damage  be  alleged. 
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Here,  however,  the  jury  might  possibly  give  damages  for  the  manner 
in  which  plaintifi*  had  been  forced  and  compelled  to  pay  the  amount 
of  the  bills.  The  defendant  might,  perhaps,  have  pleaded  a  set-off  to 
that  part  of  the  count  which  charges  the  defendant  with  the  amount 
of  the  acceptances  paid  by  the  plaintiff. 

Judgment  for  the  plaintiff. 


HARLEY  and  Another  v.  GREENWOOD.— p.  95. 

Declaration  upon  four  btlU  of  exchange.  Plea  in  bar,  that  defendant  was  indebted  to  plain> 
tiflii  in  diven  large  aums  of  money  for  goods  sold ;  and  that,  for  securing  to  the  plain- 
tiffi  the  said  seveial  sums  of  money,  defendant,  before  his  bankruptcy,  accepted  a  bill  of 
exchange  drawn  by  the  plaintifis,  for  and  in  payment  of  one  of  the  said  several  sums 
of  money  in  which  he  was  so  indebted  as  aforesaid ;  and  that  he  had  accepted  each  of 
the  several  bills  of  exchange  for  which  the  action  was  brought,  in  payment  of  one  oth- 
er of  the  said  several  sums  of  money  in  which  he  so  stood  indebted  as  aforesaid.  The 
plea  then  stated  that  defendant  had  duly  become  bankrupt;  and  that  the  bills  of  ex- 
change mentioned  in  the  declaration  were  proveable  under  the  commission ;  and  that  the 
piaintifis,  being  crediton  of  the  defendant  for  the  amount  of  the  money  comprised  in  all 
the  several  bills,  proved  the  amount  of  one  bill  only  under  the  commission,  and  thereby 
made  their  election  to  take  the  benefit  of  the  commission,  not  only  with  respect  to  the  debt 
so  proved,  but  also  as  to  the  bills  and  debts  mentioned  in  the  declaration :  /fe/t/,  upon 
demurrer,  that  this  plea  could  not  be  supported ;  fint,  because  the  proof  of  a  debt  un- 
der the  comnussion  of  bankruptcy  cannot  be  pleaded  in  bar  to  an  action  at  law  brought 
for  the  same  debt;  secondly,  that  the  election  of  the  creditor,  to  take  the  benefit  of  the 
commiasion,  is  confined  by  the  49  6.  3,  c  121,  s.  14,  to  the  debt  actually  proved,  and 
does  not  extend  to  distinct  debts  ejusdem  generis  due  at  the  same  time. 

Action  against  the  defendant,  as  the  acceptor  of  four  bills  of  ex- 
change. Plea,  that  before  the  defendant  became  bankrupt,  and  before 
the  making  of  the  promises  in  the  declaration  mentioned,  he  was  in- 
debted to  the  plaintiffs  in  divers  large  sums  of  money,  amounting  to 
150/.,  for  goods  sold,  and  that  for  securing  to  the  plaintiffs  the  payment 
of  the  said  several  sums  of  money,  which  so  amounted  to  160Z.  before 
his  bankruptcy,  he  accepted  a  bill  of  exchange  for  47/.,  drawn  by  the 
plaintiffs  on  the  defendant,  and  payable  three  months  after  date,  which 
bill  was  accepted  by  him  in  payment  of  one  of  the  said  several  sums  of 
money  in  which  he  was  indebted  as  aforesaid.  The  plea  then  stated, 
that  he  had  similarly  accepted  each  of  the  several  bills  of  exchange,  for 
which  the  action  was  brought  in  payment  of  one  other  of  the  said  seve- 
ral sums  of  money  in  which  he  so  stood  indebted  as  aforesaid,  and  so  in 
the  whole  amounting  to  150/.  It  then  stated,  that  at  the  time  he  be- 
came bankrupt,  and  at  the  time  of  the  commencement  of  the  suit,  he 
was  not  indebted  to  the  plaintiffs  in  any  further  sum  of  money,  than  the 
said  several  sums,  so  amounting  to  150/.,  and  in  payment  of  which  he 
had  accepted  the  said  several  bills,  and  that  the  promises  in  the  decla- 
ration were  made  by  him,  upon,  for,  and  in  respect  of  all  the  several 
sums  of  money  in  which  he  was  so  indebted  to  the  plaintiffs,  except  the 
sum  of  47/.  The  plea  then  stated  the  trading  of  the  defendant,  the 
petitioning  creditor's  debt,  and  that  he  became  bankrupt,  the  issuing 
of  the  commission,  &c.  It  also  stated,  that  the  bills  of  exchange,  and 
the  debts  and  sums  in  the  declaration  mentioned  were  provable  under 
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the  commission,  and  that,  after  the  passing  of  the  act  of  the  49  G.  8, 
the  plaintiffs  being  creditors  of  the  defendant  for  the  said  sum  of  150{., 
and  for  payment  of  which,  the  bills  of  exchange  in  the  plea  mentioned 
were  given,  the  plaintiffs  proved  the  sum  of  47/.,  parcel  of  the  sum  of 
150Z.,  under  the  commission,  as  a  debt  due  from  the  defendant  to  the 
plaintiffs,  and  thereby  made  their  election  to  take  the  benefit  of  the 
commission,  not  only  with  respect  to  the  said  debt  so  proved,  but  also, 
as  to  the  bills  of  exchange  mentioned  in  the  declaration,  and  to  the 
debts  and  money  due  to  them  by  virtue  of  the  promises  in  the  declara- 
tion. The  second  plea  stated,  that  the  defendant,  before  he  became 
bankrupt,  was  indebted  to  the  plaintiffs  in  a  large  sum  of  money,  be- 
sides the  money  due  «nd  owing  from  him  to  them,  by  virtue  of  the 
promises  mentioned  in  the  declaration,  to  wit,  the  sum  of  472.  for  goods 
sold,  and  that  the  bills  of  exchange,  nnd  debts,  and  sums  of  money  in 
the  declaration,  mentioned  at  the  time  of  the  proof,  were  provable,  and 
could,  and  might  be  proved  under  the  commission.  The  plea,  then, 
after  pleading  the  bankruptcy,  &c.,  as  in  the  last  plea,  stated  that  after- 
wards, and  whilst  the  several  bills  of  exchange,  debts,  and  sums  of 
money  were  provable  under  the  commission,  the  plaintiffs  being  credi- 
tors of  the  said  G.  Greenwood  the  defendant  as  well  for  the  money  due 
and  owing  to  them,  by  virtue  of  the  promises  and  undertakings  in  the 
declaration  mentioned,  as  for  the  said  sum  of  477.,  proved  the  latter 
sum  under  the  commission,  as  for  a  debt  due  from  the  defendant  to  the 
plaintiff,  and  thereby  made  their  election,  &c.  To  these  pleas  the 
plaintiff  demurred.     The  case  was  now  argued  by 

F.  Pollock  J  in  support  of  the  demurrer.  The  49  G.  3,  c  121,  s.  14, 
enacts,  that  the  proving  of  a  debt  shall  be  deemed  an  election,  to  take 
the  benefit  of  the  commission,  with  respect  to  the  debt  so  proved.  Now 
the  debt  proved  in  this  case,  was  a  debt  of  47L  upon  one  bill  of  ex- 
ohange,  and  this  action  is  brought  to  recover  sums  of  money  secured 
by  four  other  bills  of  exchange.  Upon  the  words  of  this  part  of  the 
section  of  the  statute,  which  applies  to  the  case  where  the  creditor  first 
proved  his  debt,  the  election  of  the  creditor  to  take  the  benefit  of  the 
commission,  is  confined  to  the  debt  actually  proved,  and  this  Court  put 
that  construction  upon  the  statute  in  the  case  of  WatMon  y.  Medexy  1 
B.  k  A.  121,  which  is  precisely  in  point. 

Marryaty  contrJL  The  first  part  of  this  section  of  the  statute  enacts, 
*^  that  it  shall  not  be  lawful  for  any  creditor  who  has  brought  any  action 
against  the  bankrupt,  in  respect  of  a  demand  which  arose  prior  to  the 
bankruptcy,  or  which  might  have  beeh  proved  as  a  debt  under  the  com- 
mission, to  prove  a  debt  under  such  commission  without  relinquishing 
such  action."  Under  that  part  of  the  clause,  therefore,  a  creditor  for 
several  sums  cannot  prove  a  debt  in  respect  of  <Hie  of  them,  without 
relinquishing  any  action  he  may  have  brought  in  respect  of  the  others. 
The  statute  then  proceeds  in  the  same  sentence  to  say,  that  *^  the  so 
proving  or  claiming  a  debt  under  the  commission  shall  be  deemed  an 
election  to  take  the  benefit  of  such  commission  with  respect  to  the  debt 
so  proved.**  Now  the  whole  of  this  clause  should  be  construed  together, 
with  reference  to  the  Uw  as  it  stood  before  the  paaabg  of  the  act,  and 
the  mischief  intended  to  be  remedied.     Before  the  statute,  a  creditor 
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was  not  permitted  both  to  come  in  under  the  commission,  and  to  pro- 
ceed at  law  at  the  same  time  for  one  and  the  same  debt,  though  he  had 
different  securities  for  it,  or  to  split  a  demand  for  that  purpose.  If  a 
creditor  first  proved  his  debt,  and  afterwards  proceeded  at  law,  although 
the  Lord  Chancellor  could  not  directly  restrain  him  from  pursuing  his 
legal  remedy,  yet  he  put  him  to  his  election,  and  if  he  elected  to  abide 
by  his  remedy  at  law,  he  was  discharged  as  a  creditor  under  the  com* 
mission.  The  object  of  this  section  of  the  statute  is,  to  give  the  bank- 
rupt the  same  remedy  by  way  of  defence  at  law,  as  he  formerly  had 
upon  petition  to  the  Chancellor.  Now,  if  the  present  case  had  occurred 
before  the  statute,  the  plaintiSb  would  not  have  been  permitted  to  take 
the  benefit  of  the  commission  with  respect  to  the  47/.,  and  to  have  their 
remedy  at  law  for  the  other  sums  of  money,  for  which  they  have  differ- 
ent securities,  but  which  compose  one  entire  debt.  It  could  never  have 
been  the  intention  of  the  legislature,  to  make  the  right  of  the  creditor 
to  proceed  both  at  law  and  under  the  commission,  depend  upon  the 
accidental  circumstance  of  the  priority  of  the  action  or  the  proof.  In 
JSx  parte  Dixan^  1  Rose,  B.  C.  98,  the  bankrupt  had  given  to  a  creditor 
two  bills  of  exchange,  one  for  100/.,  and  the  other  for  92/,  The  credi- 
tor parted  with  the  latter  bill,  and  brought  an  action  on  the  former, 
and  took  the  bankrupt  in  execution.  The  92/.  bill  was  afterwards  re- 
turned to  him  dishonoured,  and  he  took  it  up  and  proved  it  under  the 
commission.  An  application  was  made  by  the  bankrupt  to  be  discharged 
out  of  execution,  on  the  ground  that  such  proof  was  an  election  to 
relinquish  the  action,  and  to  come  in  under  the  commission.  The  Lord 
Chancellor  said,  that  the  act  was  a  remedial  law,  and  must  receive  a 
liberal  construction,  and  he  made  the  order  on  the  creditor  without  pre- 
judice to  his  proving  under  the  commission.  In  that  case,  the  creditor 
had  brought  his  action  for  one  debt  before  he  made  his  proof  in  respect 
of  the  other.  It  is  an  authority,  therefore,  to  show,  that  a  creditor 
proving  for  one  debt,  thereby  makes  his  election  to  take  the  benefit  of 
the  commission  with  respect  to  all  the  others.  In  Ex  parte  Hardenr 
burgy  1  Bose,  B.  C.  204,  the  Lord  Chancellor  was  of  opinion,  that  a 
creditor  who  had  not  proved,  but  who  had  presented  a  petition,  im- 
peaching the  commission,  and  praying  that  it  might  be  superseded,  and 
that  he  might  be  permitted  to  prove,  bad  made. his  election  to  take  the 
benefit  of  the  commission  with  respect  to  a  debt  upon  which  he  had 
proceeded  at  law,  and  taken  the  bankrupt  in  execution,  and  the  bank- 
rupt was  dischai^^ed  out  of  custody.  The  case  of  Wateon  v.  Medex  is 
not  exactly  in  point  with  the  present.  The  plaintiff*  there,  at  the  time 
of  making  his  proof  for  the  first  parcel  of  the  goods,  the  bill  for  which 
he  then  held,  was  not  the  holder  of  the  bill  for  the  second  parcel ;  for 
he  had  negotiated  that  bill,  and  it  was  not  returned  to  him  until  after 
the  proof.  In  this  case,  the  last  plea  alleges  the  plaintiff  to  have  been 
the  creditor  for  the  whole  sum  at  the  time  he  proved  a  part,  and  that 
he  was  the  holder  of  all  the  bills  at  the  time  he  ppved  one.  The  debts 
are  all  of  the  same  nature,  viz.  for  goods  sold,  though  they  are  secured 
by  distinct  instruments.  Taking  the  whole  of  the  clause  together,  and 
considering  it  with  reference  to  the  mischief  thereby  intended  to  be 
remedied,  the  true  construction  is,  that  the  creditor  should  not  be 
VOL.  VII. — 5 
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allowed  to  come  in  under  the  commission,  and  to  proceed  at  law  at  the 
same  time,  for  one  and  the  same  debt,  though  he  has  different  securities 
for  it. 

Batlet,  J.*  There  are  two  questions  raised  by  the  pleadings  in 
this  case.  The  first  is,  whether  a  creditor  for  different  sums  of  money, 
accruing  due  in  respect  of  debts  ejusdem  generis  (either  in  respect  of 
several  bills  of  exchange  or  of  several  parcels  of  goods  sold),  by  prov- 
ing under  the  commission  for  any  one  of  the  sums,  destroys  his  remedy 
at  law  in  respect  of  the  rest.  The  other  question  is,  whether  proof  of 
a  debt  under  a  commission  of  bankruptcy  is,  even  as  to  the  debt  so 
proved,  a  bar  at  law  in  any  case.  If  it  be  a  bar  at  law,  it  must  become 
so  by  the  positive  enactment  of  the  statute.  The  49  G.  8,  c.  121,  s. 
14,  enacts,  ^Uhat  it  shall  not  be  lawful  for  any  creditor  who  has 
brought  any  action  against  the  bankrupt  in  respect  of  any  demand 
which  arose  prior  to  the  bankruptcy,  or  which  might  have  been  proved 
as  a  debt  under  the  commission,  to  prove  a  debt  under  such  commis- 
sion, &c.,  without  relinquishing  such  action."  If  the  creditor,  there- 
fore, had  brought  any  action,  he  could  not  seek  any  remedy  under  the 
commission,  either  in  respect  of  the  debt  which  was  the  subject  of  the 
action,  or  of  any  other  demand  whatever,  without  entirely  abandoning 
the  action.  The  act  then  goes  on  to  say,  "  that  the  proving  or  claim- 
ing a  debt  under  such  commission,  shall  be  deemed  an  election  by  the 
creditor  to  take  the  benefit  of  the  commission  M'ith  respect  to  the  debt 
so  proved  or  claimed."  The  question  then  is,  is  the  proving  of  the 
debt  a  bar  to  the  action  in  any  case  ?  Now,  the  commencing  of  an 
action  in  one  court  does  not  destroy  the  right  of  the  party  to  com- 
mence an  action  for  the  same  debt  in  another  court.  The  defendant 
may,  indeed,  plead  in  abatement  the  pendency  of  the  former  action ; 
but  he  cannot  plead  it  in  bar.  The  statute  in  this  case  does  not,  in 
express  terms,  say  that  the  proving  of  a  debt  shall  be  a  bar ;  and  there 
seem  to  me  to  be  very  strong  reasons  why  it  should  not  be  so.  Sup- 
pose, for  example,  a  creditor  to  have  proved  a  debt  under  the  commis- 
sion which  is  afterwards  superseded ;  it  would  be  most  unjust  that  he 
should  be  barred  of  his  remedy  at  law  in  consequence  of  his  having  so 

E roved  his  debt.  It  has  been  said,  however,  that  the  creditor  ought  to 
e  restrained  from  commencing  his  action  until  the  commission  is 
actually  superseded.  That,  however,  might  be  very  injurious  to  him  ; 
for  his  dejbt  might,  in  the  interim,  be  barred  by  the  statute  of  limita- 
tions. If,  for  example,  the  creditor  proves  a  debt  under  the  commis- 
sion which  had  been  contracted  upwards  of  five  years,  and  the  commis- 
sion is  not  superseded  till  the  six  years  expire,  he  might  be  barred  of 
all  remedy.  These  inconveniences  would  arise,  if  we  were  to  hold  that 
the  mere  proving  of  a  debt  should  operate  as  a  perpetual  bar.  Now, 
the  words  of  the  statute  will  be  satisfied,  and  a  very  beneficial  remedy 
given  to  the  creditor,  if  we  hold  that,  where  a  creditor  has  proved  his 
debts,  and  afterwards  brings  an  action,  the  bankrupt  may,  under  this 
act,  apply  to  the  Chancellor  to  expunge  the  debt,  or  to  the  court  in 
which  the  action  is  brought,  to  stay  the  proceedings.  The  latter  was 
the  course  adopted  in  the  case  of  WaUon  v.  Medex,  1  B.  &  A.  121 
*  Abbott,  C.  J.,  WM  abflent  at  the  Old  Bailey  when  thia  cam  was  argaed. 
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In  Kemp  v.  Potter^  6  Taunt.  549,  the  plaintiiT,  after  he  had  com- 
menced an  action,  proved  his  debt  under  the  commission ;  the  defend- 
ant having  pleaded  bankruptcy,  ruled  the  plaintiff  to  reply ;  the 
plaintiff  moved  to  set  aside  that  rule,  with  costs,  on  the  ground  that 
the  mere  proof  of  the  debt  under  the  commission  was  an  election,  and 
that  by  force  of  the  statute  the  action  was  at  an  end.  The  Court,  how- 
ever, were  of  opinion,  that  the  defendant  had  a  right  to  have  some 
entry  on  the  record  to  show  that  the  action  was  abandoned,  and  they 
discharged  the  rule.  It  is  clear,  therefore,  that  in  that  case  the  Court 
of  Common  Pleas  did  not  consider  the  mere  proof  of  the  debt  to  ope- 
rate as  a  bar  to  the  action.  For  these  reasons,  it  seems  to  me  that 
this  statute  does  not  make  the  proof  of  the  debt  under  the  commission 
an  absolute  bar  to  the  remedy  at  law,  but  only  gives  to  the  bankrupt 
an  opportunity  of  applying  for  relief,  either  to  the  Court  in  which  the 
action  is  brought  to  stay  the  proceedings,  or  to  the  Chancellor  to 
expunge  the  debt.  But  if  that  were  not  so,  I  am  of  opinion,  that  the 
statute  does  not  apply  to  the  present  case.  The  words  are,  ^'  that  the 
proving  or  claiming  a  debt  under  such  commission  shall  be  deemed  an 
election  by  the  creditor  to  take  the  benefit  of  the  commission  with 
respect  to  the  debt  so  proved  or  claimed.'*  Now,  the  debt  so  proved 
in  this  case  was  47/.  only.  The  argument  is,  that  as  there  were  many 
other  debts  ejusdem  generis  due  to  the  plaintiff  at  the  same  time,  it 
must  be  considered  as  proof,  not  only  as  to  the  47Z.,  but  as  to  the  whole 
of  the  debt  due  from  the  defendant  to  the  plaintiff,  or,  in  other  words, 
the  proof  of  parcel  of  the  debt  must  be  considered  as  proof  of  the 
whole ;  but  that  is  by  no  means  a  legitimate  conclusion  from  the  pre- 
mises. The  47/.  was  a  distinct  debt,  due  upon  one  bill  of  exchange, 
and  the  other  sums  of  money  were  distinct  debts,  due  on  the  other  bills, 
and  the  bills  themselves  were  not  given  for  that  which  had  been  one 
entire  debt,  but  in  payment  of  distinct  sums  of  money  due  for  four 
several  parcels  of  goods ;  and  the  debts,  therefore,  were  originally  con- 
tracted as  distinct  and  separate  debts.  I  cannot,  therefore,  say  that 
the  proof  of  the  47/.,  which  was  not  originally  parcel  of  one  entire 
debt,  and  which  was  not  afterwards  covered  by  one  entire  security,  can 
be  considered  as  any  proof  of  the  other  debts ;  and  I  am,  therefore, 
of  opinion,  that  although  the  creditor  is  to  be  considered  as  having 
made  an  election  in  respect  of  the  47/.,  the  debt  proved,  he  is  not  to 
be  considered  as  having  made  an  election  as  to  the  other  distinct  debts 
ejusdem  generis  due  at  the  same  time.  The  judgment,  therefore,  must 
be  for  the  plaintiff. 

HoLROTD,  J.  I  am  also  of  opinion  that  the  plea  cannot  be  sup- 
ported. The  statute  49  G.  3,  c.  121,  s.  14,  provides  for  different  cases ; 
the  one  where  an  action  is  brought  before  the  debt  is  proved,  and  the 
other  where  the  debt  is  proved  previously  to  any  action.  With  respect 
to  the  first  case,  the  words  are  very  general,  and  amount  to  an  abso- 
lute prohibition  of  the  proving  any  debt,  until  the  action  is  abandoned. 
According  to  the  literal  construction  of  that  part  of  the  clause,  there- 
fore, the  bringing  of  an  action  for  one  debt  will  prevent  the  creditor 
from  proving  altogether,  though  for  a  distinct  debt.  With  respect  to 
the  second  case  provided  for,  the  statute  enacts,  '^  That  the  proving  or 
claiming  a  debt  under  the  commission,  shall  be  deemed  an  election  by 
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the  creditor,  to  take  the  benefit  of  the  commission  with  respect  to  the 
debt  so  proved  or  claimed."  The  words  of  the  statute  do  not  make 
the  proof  of  a  debt  an  election  with  respect  to  separate  and  distinct 
debts,  but  only  with  respect  to  the  debt  actually  proved  or  claimed.  In 
this  case,  the  debt  proved  was  a  distinct  and  separate  debt.  The 
words,  therefore,  of  this  part  of  the  section,  do  not  make  the  proof  of 
that  distinct  debt  such  an  election  to  take  the  benefit  of  the  commis- 
sion, as  to  deprive  the  plaintiff  of  his  right  of  action  in  the  present 
case.  I  am  clearly  of  opinion  that  it  is  no  bar  to  the  action ;  if  it 
were,  it  would,  in  some  cases,  operate  as  a  great  hardship  upon  the 
creditor;  for  example,  after  the  proof  of  his  debt,  the  commission 
might  be  superseded,  and  if  he  were  not  allowed  to  bring  any  action 
while  the  commission  was  pending,  he  might  be  barred  by  the  lapse  of 
time.  It  might  indeed  happen,  that  the  debt  proved  was  the  only  debt 
due  to  the  creditor  himself  at  the  time  he  made  the  proof.  That  was 
the  case  in  Ex  parte  Dickson.  In  this  very  case,  the  four  bills  of 
exchange  might  nave  been  in  the  hands  of  other  parties,  at  the  time 
when  the  plaintiff  proved  his  debt  in  respect  of  the  other,  and  it 
would  certainly  be  a  great  hardship  upon  him,  that  the  proof  of  the 
only  debt  then  due  to  him  should  bar  him  of  his  right  of  action  in 
respect  of  debts  that  afterwards  accrued.  For  these  reasons,  I  am  of 
opinion,  that,  although  if  an  action  be  brought  after  proof  of  a  debt, 
it  may  be  a  ground  for  a  defendant,  either  to  apply  to  the  court  in 
which  the  action  is  brought  to  stay  the  proceedings,  or  to  the  Chan- 
cellor to  expunge  the  debt,  still  the  previous  proof  of  the  debt  cannot 
be  pleaded  in  bar  to  the  action,  and,  consequently,  that  in  this  case 
there  must  be  judgment  for  the  plaintiffs. 

Best,  J.  It  is  unnecessary  to  decide  in  the  present  case,  whether 
the  proof  of  the  very  debt  for  whidi  the  action  is  brought,  which  would 
have  been  an  election  to  take  the  benefit  of  the  commission  as  to  that 
debt,  could  have  been  pleaded  in  bar.  I  incline  to  think  that  it  could 
not,  for,  to  make  it  a  good  bar,  the  debt  must  be  extinguished.  Now, 
here,  there  was  no  extinguishment  of  the  debt ;  for,  if  the  commission 
had  been  superseded,  the  party  would  clearly  have  had  a  right  to  bring 
an  action.  The  proper  course  in  such  a  case  for  the  party  to  pursue, 
b  either  to  apply  to  the  Chancellor  to  expunge  the  debt,  or  to  the  Court 
in  which  the  action  is  brought  to  stay  the  proceedings.  In  the  latter 
case,  the  Court  may  stay  the  proceedings  only  upon  the  defendant's 
undertaking  not  to  plead  the  statute  of  limitations  in  case  the  commis- 
sion were  superseded.  I  am,  however,  clearly  of  opinion,  that  the 
facts  stated  in  the  plea  afford  no  answer  to  the  present  action.  The 
substance  of  the  plea  is,  not  that  the  plaintiff  has  proved  the  debt,  but 
that  he  has  proved  another  debt,  and  that  that  proof  is  an  election  to 
take  the  benefit  of  the  commission  in  respect  of  all  the  debts  then  due 
to  him  from  the  bankrupt.  The  statute  only  says,  that  if  a  party  proves  a 
debt,  he  makes  his  election  as  to  that  debt ;  and  we  should  go  greatly 
beyond  the  words  of  the  statute,  if  we  were  to  hold  that  he  made  his 
election,  not  only  as  to  that  debt,  but  as  to  every  debt  due  to  him.  The 
instances  already  mentioned  show,  that  if  that  were  the  law,  it  might 
be  attended  with  great  injustice.  For  these  reasons,  I  think  there  must 
be  judgment  for  the  plaintiffs.  Judgment  for  the  plaintiffs. 
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LAWRENCE  v.  ABERDEIN.— p.  107. 

A  policy  WM  effected  on  linng  animale,  warranted  free  from  nioitaUty  and  jettiion.  In 
the  ooarae  of  the  Toyage,  aome  of  the  animalfl»  in  conaeqaence  of  Uie  agitation  of  the 
ahtp  in  a  atorm,  were  killed;  and  others,  from  the  aame  cauae,  received  such  injury 
that  th^  died  before  the  termination  of  the  Toyage  insured :  Held,  that  this  was  a  loea 
hy  a  pen]  of  the  sea,  for  which  the  underwriters  were  liable. 

Assumpsit  upon  a  policy  of  insurance.  The  declaration  stated  a 
otal  loss  of  the  animals  insured,  by  perils  of  the  sea  on  the  voyage. 
Plea,  general  issue.  At  the  trial  before  Best,  J.,  at  the  London  fittings 
after  Trinity  term,  1820,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court,  on  the  following  case : 

The  policy  was  effected  on  the  30th  December,  1819.  The  voyage 
insured  was  at  and  from  Cork  to  Barbadoes  and  St.  Vincents,  and  at 
the  foot  of  the  policy  the  insurance  was  declared  to  be  on  thirty  mules, 
ten  asses,  and  thirty  oxen,  warranted  free  of  mortality  and  jettison. 
On  the  17th  January,  1820,  the  ship  sailed  with  the  animals  insured, 
properly  stowed  on  board,  on  the  voyage  insured.  On  the  19th  of 
the  same  month  a  violent  storm  arose,  which  caused  the  ship  to  labor 
and  pitch.  This  lasted,  without  intermission,  until  the  30th  of  the 
same  month,  when,  for  the  preservation  of  the  ship  and  cargo,  and  on 
account  of  the  damage  which  the  ship  had  sustained  from  the  violence 
of  the  storm,  the  ship  put  into  Mount's  Bay,  in  Cornwall,  in  order  to 
refit  On  the  1st  day  of  the  storm,  from  the  violent  pitching  and  roll- 
ing of  the  ship,  occasioned  by  the  storm,  and  consequent  agitation  of 
the  sea,  two  of  the  mules,  one  of  the  oxen,  and  five  of  the  asses  were 
killed  ;  the  remainder  of  the  animals,  from  the  same  causes,  and  perils 
of  the  sea,  on  that  and  the  following  days,  until  the  30th  of  January, 
received  such  violent  and  severe  bruises,  lacerations,  and  injuries,  that 
all  of  them  died  in  consequence  thereof,  before  the  ship  sailed  agani  in 
prosecution  of  her  voyage  from  Mount's  Bay,  which  she  did  on  the 
14th  February,  1820,  excepting  six  mules  and  one  ass,  one  of  which 
six  mules  afterwards  died  from  the  same  cause,  before  the  arrival  of 
the  ship  at  St.  Vincents.  The  ship  arrived  at  St.  Vincents,  with  the 
remaining  five  mules  and  one  ass,  on  the  24th  March,  and  delivered 
the  rest  of  the  cargo  in  safety.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was  entitled  to  recover  for  the  loss  of 
all  or  any,  and  which,  of  the  animals  insured  ? 

F.  PoUoekj  for  the  plaintiff.  The  underwriters  are  not  exempted 
from  the  loss  that  has  happened  by  the  words  of  the  special  exception, 
"  warranted  free  from  mortality."  These  words  were  introduced  into 
the  policy  by  the  underwriters,  and  must  therefore  be  taken  most 
strongly  against  them.  The  word  ^^  mortality'*  signifies  death  arising 
from  natural  causes.  Here,  the  death  of  the  animals  arose  directly 
from  the  violence  of  the  tempest,  and  not  from  natural  causes.  The 
loss  did  not  therefore  arise  from  mortality,  if  that  word  be  understood 
in  its  ordinary  and  popular  meaning.  Some  effect  will  be  given  to  the 
exception  by  construing  the  word  in  that  sense ;  for  the  underwriters 
will  thereby  be  exempted  from  one  species  of  loss  for  which  they  might 
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otherwise  be  responsible,  viz.,  in  the  event  of  the  death  of  the  animalA 
by  sea-sickness  in  a  storm.  For  such  a  loss  the  underwriters  would  be 
answerable  under  a  common  policy.  But  they  would  be  exempted  by 
the  special  exception. 

Campbell,  contra.  Some  effect  must  be  given  to  the  words  of  the 
exception,  so  as  to  extend  to  the  underwriters  a  protection  against 
some  species  of  loss  to  which  they  would  have  been  liable,  if  those  words 
had  not  been  introduced  into  the  policy.  Now  they  would  not  have 
been  liable  for  any  loss  arising  from  the  natural  death  of  animals,  but 
they  would  have  been  liable  if  they  had  been  drowned  in  a  tempest  or 
killed  in  battle.  Pothier,  Traits  du  Contrat  d* Assurance,  c.  1,  s.  2, 
art.  2,  s.  8,  and  Yalin,  Ordonnances  de  la  Marine,  liv.  3,  tit.  6,  art.  11. 
Here  the  animals  died  in  consequence  of  the  injury  they  received  dur- 
ing the  storm,  and  the  underwriters,  therefore,  would  have  been  liable 
for  this  loss,  under  a  policy  in  the  common  form.  The  exception,  there- 
fore, was  introduced  for  the  purpose  of  exempting  them  from  all  losses 
whatever,  arising  from  the  vitality  of  the  subject-matter  insured,  or,  in 
other  words,  to  reduce  the  risk  to  the  same  level  as  if  the  subject-matter 
insured  was  inanimate  goods.  If  that  had  been  the  case  here,  the  cargo 
might  have  received  little  or  no  injury.  If  the  words  "  free  from  mor- 
tality" be  construed  only  to  protect  the  underwriters  against  losses 
arising  from  death  from  natural  causes,  no  effect  whatever  will  be  given 
to  the  exception ;  for,  in  such  a  case,  the  underwriters  would  not  have 
been  liable  under  a  policy  in  the  common  form.  The  true  meaning  of 
the  exception  is,  that  the  underwriters  are  to  be  liable  for  all  the  risks 
to  which  they  would  have  been  subject,  if  they  had  insured  inanimate 
goods.  By  this  construction  they  will  still  be  liable  for  losses  by  cap- 
ture by  enemies  or  pirates,  or  barratry  of  the  master  or  mariners. 

Abbott,  G.  J.  I  am  of  opinion  that  the  underwriters  are  answerable 
for  tliis  loss.  The  insurance  was  on  living  cattle,  which  in  the  course 
the  voyage  have  been  killed  by  the  rolling  of  the  ship  in  a  violent 
tempest.  They  have  been  killed,  therefore,  by  a  peril  of  the  sea.  Un- 
der the  general  terms  of  the  policy,  the  miderwriters  would  be  answer- 
able. It  lies  on  them,  therefore,  to  show  that  there  is  a  special  excep- 
tion in  this  policy,  applicable  to  the  present  case,  in  order  to  relieve 
them  from  the  effect  of  their  general  liability.  The  expression  used  in 
the  policy  is  "  free  from  mortality."  Now  the  word  mortality,  in  its 
ordinary  sense,  never  means  violent  death,  but  death  arising  from  nat- 
urjil  causes.  There  may,  however,  indeed,  be  a  remote  cause,  which 
may  sometimes  superinduce  a  natural  cause.  In  Tatham  v.  Hodson,  6 
Term.  Rep.  656,  the  want  of  provisions  was  the  immediate  cause  of  the 
death  of  the  slaves;  the  remote  cause  was  the  circumstance  of  the  ship 
having  been  driven  out  of  her  course  by  the  perils  of  the  sea,  in  con- 
sequence of  which,  the  provisions,  which  otherwise  would  have  been 
sufficient  for  the  voyage,  were  exhausted.  There  was  not  any  excep- 
tion in  the  policy  in  that  case.  But  the  statute  of  the  34  Geo.  3,  c.  80, 
s.  10,  had  enacted,  <<that  no  loss  or  damage  should  be  recoverable  on 
account  of  the  mortality  of  slaves,  by  natural  death  or  ill  treatment,  or 
against  loss  by  throwing  overboard  of  slaves,  on  any  account  wiiatso- 
ever."     A  question  was  made,  whether  the  death  of  the  slaves  so  aris- 
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ifig,  indirectly  and  remotely  from  the  perils  of  the  sea,  was  not  one 
for  which  the  underwriters  were  liable ;  and  the  Court  held  that  they 
were  not  liable,  because  it  was  a  loss  arising  by  natural  death ;  and  if 
the  ship,  ia  this  case,  had  been  driven  out  of  her  course  by  the  perils 
of  the  sea,  and  the  voyage  thereby  had  become  so  protracted  as  to  ex- 
haust all  the  provisions,  and  consequently,  the  means  of  sustaining  the 
'life  of  the  animal  insured,  I  think  that  the  words  <<  warranted  free  from 
mortality,"  introduced  into  this  policy,  would  have  protected  the  un- 
derwriters from  that  loss  for  which  they  otherwise  would  have  been 
liable,  as  for  a  loss  arising  from  the  perils  of  the  sea.  And  if  there  be 
any  one  case,  in  which  effect  can  be  given  to  those  words,  understand- 
ing them  iu  their  ordinary  and  popular  sense,  they  ought  not  to  be  ex- 
tended beyond  that  sense.  There  is  a  very  great  difficulty,  in  constru- 
ing these  words,  to  give  a  protection  to  the  underwriters  against  all 
losses  arising  from  the  vitality  of  the  animals.  Suppose,  for  example, 
a  valuable  horse,  by  the  motion  of  a  vessel  in  a  storm,  were  to  have 
his  legs  broken,  but  to  arrive  alive  at  St.  Vincents,  the  animal  would 
be  of  no  use ;  the  underwriter  would  be  liable  for  that  loss ;  but  if  the 
animal  were  actually  killed,  he  would  not  be  liable  at  all.  It  could 
hardly  be  the  intention  of  the  underwriter  that  he  should  be  liable  in 
one  of  these  cases  and  not  in  the  other.  If  the  construction  I  have  put 
upon  this  very  ambiguous  phrase  is  not  the  sense  in  which  it  has  been 
generally  understood  at  Lloyd's  Coffee-House,  it  will  be  very  easy  to 
introduce  into  policies  other  words,  which  shall  more  clearly  express 
the  meaning  of  the  parties.  In  this  case,  therefore,  there  must  be 
judgment  for  the  plaintiff. 

BAYI.ET,  J.  My  mind  has  not  been  free  from  doubt  during  the  discus- 
sion of  this  subject ;  but  I  am  now  of  opinion,  that  the  assured  is  enti- 
•  tied  to  recover.  Under  a  policy  in  the  common  form,  the  assured 
would  have  been  entitled  to  recover,  either  in  case  of  the  total  destruc- 
tion of  the  animals,  or  for  any  less  injury,  provided  it  was  occasioned 
by  any  of  the  perils  insured  against.  The  words, "  warranted  free  from 
mortality,'*  are  introduced  into  this  policy  by  the  underwriter  for  his 
benefit.  It  is  his  duty,  therefore,  to  take  care  to  frame  his  exception 
in  words  sufficiently  large  and  extensive,  to  meet  all  those  descriptions 
of  loss  against  which  he  intends  to  protect  himself.  The  word  "  mor- 
tality,*'  may,  under  certain  circumstances,  uiclude  every  description 
of  death,  every  termination  of  life  to  which  mortals  are  subject.  It 
applies  generally,  however,  to  that  description  of  death  which  is  not 
occasioned  by  violent  means.  If  a  great  number  of  the  crew,  or  of 
animals  shipped  on  board  a  ship,  were  killed  in  the  course  of  an  en- 
gagement with  an  enemy,  it  would  not  be  correct  to  say  that  there  had 
been  a  great  mortality  among  the  crew,  or  among  the  animals.  If,  on 
the  other  hand,  they  had  come  to  their  death  by  any  natural  cause,  the 
term  mortality  would  be  properly  applied  to  express  the  cause  of  such 
death.  If,  in  this  case,  the  animals  insured  had  died  from  sea-sickness, 
occasioned  by  the  agitation  of  the  ship,  or  in  consequence  of  any  other 
disease,  contracted  in  the  course  of  an  unusually  protracted  voyage,  the 
term  mortality  might  apply  to  that  description  of  natural  death,  so  su- 
i>erinduced  by  the  voyage.     Under  a  common  policy,  if  the  declara-' 
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tion  stated  that  the  ship  had  met  with  tempestuous  weather,  and  that 
the  ainmals  thereby  became  disordered,  diseased,  aud  died,  and  it  be 
proved  that  their  death  was  imputable  to  the  agitation  of  the  ship,  oc- 
casioned by  the  tempestuous  weather,  that  would  be  a  loss  by  a  peril  oi 
the  sea,  for  which  the  underwriters  would  be  liable.  The  exception 
introduced  into  this  policy  would,  in  my  opinion,  protect  them  from 
such  a  loss.  The  word  "  mortality  "  here  used,  may,  therefore,  receive* 
a  construction  which  will  afford  some  protection  to  the  underwriter, 
without  extending  it  beyond  its  ordinary  and  popular  sense.  If  we 
were  to  hold,  that  the  exception  protected  the  underwriter  from  every 
loss  to  which  the  property  was  subject,  in  consequence  of  the  subject- 
matter  insured  being  alive,  instead  of  dead,  this  absurd  consequence 
would  follow,  that  if  by  the  violent  agitation  of  the  sea  the  animals  had 
their  legs  broken,  and  thereby  became  of  no  value  to  the  owner,  but 
arrived  alive  at  St  Vincents ;  the  underwriter  would  be  responsible. 
Whereas,  if  they  had  died  during  the  course  of  the  voyage,  he  would 
not  be  liable  at  all.  The  circumstance  of  these  words  of  the  exception 
not  being  calculated  to  protect  the  underwriter  from  any  loss,  in  the 
event  of  the  animals  receiving  any  injury  short  of  death,  seems  to  me 
to  show,  that  they  were  not  intended  to  exempt  him  from  a  loss  by 
the  actual  death  arising  immediately  from  a  peril  of  the  sea.  I  think 
that  the  words  used  in  this  exception  will  protect  the  imderwriter  in 
cases  where  the  death  of  the  animal  arises  from  natural  causes  re* 
motely  produced  by  some  of  the  perils  insured  against ;  but  that  they 
will  not  protect  him  where  such  death  arises  directly  from  any  of  the 
perils  insured  against  For  these  reasons,  I  am  of  opinion  that  there 
must  be  judgment  for  the  plaintiff. 

HoLROYD,  J.  I  am  of  the  same  opinion.  Although  death  may  have 
been  the  immediate  cause  of  the  loss,  and  may  have  made  the  actual 
loss  to  the  assured  greater  than  it  otherwise  would  have  been,  still,  as 
the  injury  to  the  animals  which  occasioned  their  death  was  caused  di-* 
rectly  by  the  violence  of  the  storm,  I  am  of  opinion  that  this  is  to  be 
considered  as  a  loss  by  the  perils  of  the  sea.  It,  consequently,  falls 
within  the  risks  enumerated  in  the  policy:  and,  it  seems  to  me,  that  it 
is  not  excepted  out  of  those  perils  by  the  words  '<  warranted  free  from 
mortality  and  jettison."  Independently  of  those  words,  the  under- 
writers would  undoubtedly  have  been  liable  for  a  loss  arising  from 
a  peril  of  the  sea.  Those  words  were  the  language  of  the  underwri- 
ters, and  were  introduced  by  them  to  protect  themselves  from  a  partic- 
ular species  of  loss.  By  the  terms  of  the  policy,  they  insured  against 
the  perils  of  the  sea,  &c.,  and  all  other  losses  and  misfortunes  that 
should  come  to  the  hurt,  detriment,  and  damage  of  the  subject-matter 
insured.  Now,  the  exception  must  be  considered  as  engrafted  upon 
^hese  general  words  in  the  policy,  and  the  whole  should  be  read  togeth* 
er  as  one  sentence ;  and  then  it  would  stand  thus :  that  the  underwri- 
ters will  be  liable  for  losses  by  perils  of  the  seas,  and  all  other  losses, 
except  losses  by  mortality  and  jettison.  It  seems  to  me,  that  as  the  in- 
jury which  immediately  preceded  and  caused  the  death  of  the  ani- 
mals, proceeded  directly  from  the  violence  of  the  storm,  the  loss  is  to 
be  considered  a  loss  by  the  perils  of  the  sea.    Death  may  or  may  not 
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have  increased  the  amount  of  the  actual  loss  to  the  assured.  With 
respect  to  the  mules  and  asses,  the  entire  loss  rose  from  the  perils  of 
the  sea,  and  was  neither  increased  nor  diminished  by  their  death.  For, 
after  receiving  a  mortal  wound,  they  became  of  no  value  to  the  owner, 
and  death  consequently  did  not  in  any  degree  increase  the  loss.  The 
case  might  be  different  with  respect  to  the  oxen ;  if  they  were  killed 
after  receiving  an  injury,  their  flesh  might  be  of  some  value  as  food, 
and,  consequently,  their  death  may  have  increased  the  loss  in  some  de- 
gree. But  still,  as  the  previous  injury  was  occasioned  by  the  perils  of 
the  sea,  whether  the  death  of  the  animal  did  or  did  not  increase  the 
amount  of  the  actual  injury  to  the  owner,  I  am  of  opinion  that  it  must 
be  considered  a  loss  by  the  perils  of  the  sea.  The  circumstance  of  the 
parties  having  inserted  in  exception  of  the  word  jetiisany  satisfies  me 
that  they  did  not  contemplate  the  case  of  violent  death.  For,  although 
it  is  possible  that  the  animals  thrown  overboard  might,  under  favour- 
able circumstances,  reach  the  shore  and  survive,  yet  I  think  that  the 
term  usually  denotes  the  throwing  overboard  in  a  storm,  when  there 
would  be  Uttle  probability  of  animals  surviving;  and  that  it  must, 
therefore,  mean  a  jettison  whence  death  ensues.  Now,  if  the  term 
"mortality"  were  intended  to  protect  the  underwriter  in  every  case  of 
the  animaJs  meeting  with  a  violent  death,  the  introduction  of  the  word 
<<  jettison"  would  be  superfluous,  as  that  species  of  loss  would  be  cov- 
ered by  the  word  <<  mortality."  Besides,  this  absurd  consequence 
would  follow ;  if  we  were  to  give  to  the  words  used  in  the  exception 
the  construction  contended  for  by  the  defendant,  that  where  the  vio- 
lence of  the  wind  and  waves  was  so  great  as  to  cause  the  death  of  the 
animals  during  the  voyage,  the  underwriters  would  not  be  liable  at  all; 
but  where  the  violence  of  the  wind  and  waves  was  only  such  as  to 
cause  some  injury  to  the  animals,  short  of  death,  then  the  underwri- 
ters would  be  responsible.  For  these  reasons,  I  am  of  opinion  that 
the  word  mortality^  in  this  policy,  must  be  understood  in  its  ordinary 
and  popular  sense,  as  importing  death  arising  from  natural,  and  not 
from  violent  causes.  And  that  being  so,  there  must  be  judgment  for 
the  plaintiff. 

Best,  J.  I  am  of  the  same  opinion.  At  the  time  when  this  policy 
was  effected,  this  country  was  at  peace  with  all  the  world,  and  there 
was  not  any  probability  of  the  vessel  being  captured  by  enemies.  Cap- 
ture by  pirates  on  the  voyage  insured  was  equally  improbable,  and  a 
loss  by  barratry  was  not  very  likely  to  happen.  If  the  underwriters 
are  not  liable  for  the  loss  in  question,  they  can  hardly  be  liable  in  any 
case,  for  there  is  not  any  other  species  of  loss  arising  from  the  destruc- 
tion of  the  animals,  of  which  death  may  not  be  considered  the  im- 
mediate cause.  If  the  ship  was  even  sunk  or  burnt,  death  would 
lie  the  inmiediate  cause  of  the  destruction  of  the  animals,  and  con 
aequently,  according  to  the  constmction  contended  for,  such  a  case 
would  fall  within  the  exception  as  a  loss  by  mortality.  The  exception 
is  introduced  into  the  policy  by  the  underwriters.  If  they  had  intended 
to  exonerate  themselves  in  every  case  of  death  occasioned  by  a  peril 
of  the  sea,  they  should  haive  used  words  apt  and  proper  to  express 
that  intention.    They  might  have  stipulated,  that  they  would  not  be 
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liable  for  the  death  of  the  animals  unless  the  ship  were  stranded  oi 
lost,  and  then  they  would  not  have  been  liable  for  the  loss  that  has 
occurred  in  this  case.  They  have  only  stipulated,  that  they  will  not 
be  liable  for  loss  by  mortality.  That  word,  in  its  ordinary  and  popu- 
lar sense,  signifies  death  arising  from  natural  causes,  and  not  from  vio- 
lence. I  think,  therefore,  that  the  underwriters  must  be  taken  to  have 
intended  to  exempt  themselves,  by  this  exception,  from  that  species  of 
loss  which  occurred  in  Tatham  v.  Hodgson^  Viz.:  a  loss  of  which 
death  was  the  proximate  cause,  and  the  perils  of  the  sea  the  remote 
cause.  Here  the  injury  done  to  the  animals  arose  directly  and  imme- 
diately from  the  violence  of  the  tempest,  or,  in  other  words,  from  the 
perils  of  the  sea.  For  these  reasons,  I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintifil 
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The  giving  up  a  suit,  instituted  to  try  a  question  respecting  which  the  law  is  doubtful,  is  a 
good  connderation  for  a  promise  to  pay  a  stipulated  sum;  and,  therefore,  where  a  ship, 
having  on  board  a  pilot  required  by  law,  ran  foul  of  another  vessel,  and  proceedings  wera 
instituted  by  the  owners  of  the  latter,  to  compel  the  owners  of  the  former  to  make  good 
the  damage,  and  the  former  vessel  was  detained  until  bail  was  given,  and  pending  such  pro- 
ceedings, the  agents  of  the  owners  of  the  vessel  detained,  agreed,  on  the  owners  of  the  dam- 
aged vessel  renouncing  all  claims  on  the  other  vessel,  and  on  their  proving  the  amount  of 
damages  done,  to  indemnify  them,  and  to  pay  a  stipulated  sum  by  way  of  damages :  Held^ 
that  there  being  contradictory  decisions  as  to  the  point,  whether  ship  owners  were  liable 
for  an  injury  done  while  their  ship  was  under  the  control  of  the  pilot  required  by  law,  there 
was  a  sufficient  consideration  to  sustain  the  promise  made  by  the  agents  of  thfi  owners  of 
the  detained  vessel  to  pay  the  stipulated  damages. 

Declabation  alleged,  <<  that  before  the  making  of  the  promise,  &c, 
a  certain  ship,  called  the  Carolina  Matilda,  had  then  lately  in  a  certain 
place,  (to  wit,)  in  the  river  Thames,  (to  wit,)  at,  &c.,  run  foul  of  a  cer- 
tain other  ship  called  the  Zenobia, -whereby  the  said  last  mentioned 
ship  had  received  great  damage.  And  the  said  last  mentioned  ship 
having  received  such  damage,  in  consequence  of  being  so  run  foul  of 

as  aforesaid,  the  plaintiffs,  being  the  agents  in  that  behalf  of  one 

Symonds  the  owner  of  the  Zenobia,  and  the  defendants,  being  the 
agents  in  that  behalf  of  the  owners  of  the  Carolina  Matilda,  the  for- 
mer, as  such  agents,  detained  the  Carolina  Matilda,  till  the  owners  of 
the  said  last  mentioned  ship  should  have  made  good  to  them  the  dam- 
age so  done  to  the  Zenobia/*  It  then  stated,  "  that  in  consequence  of 
such  detention,  the  defendants  undertook  that  they  would,  on  the  plain- 
tiffs renouncing  all  claims  on  the  Carolina  Matilda,  and  on  proving  the 
amount  of  the  damages  sustained  by  the  Zenobia,  indemnify  the  plain- 
tiffs for  any  sum  not  exceeding  180/.,  the  exact  amount  to  be  ascer- 
tamed  when  the  said  latter  ship  should  have  been  repaired ;"  and  then 
alleged,  that,  in  consequence  of  such  undertaking,  the  plaintiffs  did  re- 
nounce all  claim  on  the  Carolina  Matilda,  and  did  nermit  and  allow 
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her  to  proceed  on  her  voyage,  and  that  the  Zenobia  had  been  repaired, 
and  that  the  amount  of  such  repairs  was  ascertained.  There  were 
also  the  common  counts,  and  the  defendants  pleaded  the  general  issue. 
The  cause  was  tried  before  Abbott,  C.  J.,  at  the  sittings  after  Easter 
term,  1820,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  upon  the  following  case: 

The  Norwegian  ship,  called  the  Carolina  Matilda,  on  her  voyage  to 
Norway,  in  sailing  down  the  river  Thames  in  November  last,  ran  foul 
of  the  ship  called  the  Zenobia,  then  lying  at  anchor,  and  in  conse 
quence  of  which  the  latter  ship  sustained  considerable  damage.  The 
plaintiffs,  acting  as  the  agents  of  Mr.  R.  Symonds,  the  owner  of  the 
Zenobia,  instituted  a  proceeding  in  the  High  Court  of  Admiralty 
against  the  ship  Carolina  Matilda,  to  compel  her  owners  to  make  good 
the  damages  sustained  by  the  Zenobia,  in  consequence  of  being  so  rue 
foul  of.  Process  was  issued  against  the  Carolina  Matilda,  under  which 
she  was  arrested  at  Gravesend  on  the  22d  November  last,  and  on  the 
24th  day  of  the  same  month,  the  defendants  wrote  a  letter  to  the  plain- 
tiffs, of  which  the  following  is  a  copy:  << Messrs.  Longridge,  Bamett, 
and  Hodgson.  Gentlemen,  in  consequence  of  your  having  detained 
the  Norway  ship  Carolina  Matilda,  till  the  owners  make  good  to  you 
the  damage  done  to  the  Zenobia,  bound  to  Smyrna,  we  hereby  en- 
gage, on  your  renouncing  all  claims  on  the  said  ship  Carolina  Matilda, 
and  on  proving  the  amount  of  damages  sustained  by  the  Zenobia,  to 
indemnify  you  for  any  sum  not  exceeding  180/.,  the  exact  amount  to 
be  ascertained  when  the  Zenobia  is  repaired."  The  defendants  were 
the  agents  of  the  owners  of  the  Carolina  Matilda,  and  upon  the  receipt 
of  this  letter,  the  plaintiffs  withdrew  the  proceedings  in  the  Admiralty 
Court,  and  the  officer,  then  in  possession  of  the  Carolina  Matilda,  was 
then  also  withdrawn,  and  such  possession  delivered  up  to  the  defend- 
ants, acting  on  behalf  of  her  owners.  The  Zenobia  had  been  since 
repaired,  and  the  amount  of  damages  sustained  by  her  had  been 
ascertained.  At  the  lime  the  CaroUna  Matilda  sailed,  and  while  she 
was  proceeding  down  the  river  and  ran  foul  of  the  Zenobia,  she  had 
the  regular  Trinity-house  pilot  aboard,  who  had  been  placed  there  by 
the  defendants. 

Puller^  for  the  plaintiff.  It  is  not  necessary  to  consider  the  ques- 
tion, whether  the  owners  of  the  Carolina  are  liable  for  the  damage  done 
to  the  Zenobia,  under  the  circumstances  of  the  case ;  for  the  defend- 
ants have  made  themselves  liable  by  an  express  promise,  founded  upon 
a  good  consideration.  The  plaintiffs  agree  to  release  the  ship,  which 
thej  might  otherwise  have  detained  until  bail  was  given ;  and  the  de- 
fendants agree  to  pay  a  stipulated  sum  by  way  of  damage ;  waiving  all 
question  as  to  the  legal  liability  of  the  owners.  That  might  be  consi- 
dered as  doubtful,  there  having  been  contradictory  decisions.*  The 
defendants,  or  their  principals,  therefore,  have  obtained  a  benefit  by  the 
immediate  release  of  the  ship ;  and  that  constitutes  a  good  considera- 
tion for  the  promise  laid  in  the  declaration. 

F.  Pollock^  contra.  There  is  no  sufficient  consideration  for  the  pro- 
mise in  the  declaration,  because  the  plaintiffs  had  no  ground  for  insti- 

•  Neptnne  the  Second,  nodaon,  Adm.  R.  467.    RiUhU  t.  Bowtfield,  7  Taant  809. 
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tuting  the  suit  in  the  Admiralty  Court  against  the  Caroh'na.  The 
question  whether  the  defendants  are  liable  upon  their  undertaking, 
must  depend  upon  this,  whether  the  owners  were  liable  for  the  injury, 
the  ship  at  the  time  having  on  board  a  pilot,  as  required  by  the  act  of 
parliament.  If  they  were  not  liable,  the  plaintiff  had  no  right  to  insti- 
tute the  suit  in  the  Admiralty  Court ;  and  the  forbearance  of  a  suit, 
where  a  party  is  not  liable,  is  not  a  good  consideration.  Tooley  v. 
Windhaniy  Gro.  Eliz.  206,  and  King  v.  HobbSy  Yelverton,  25,  are 
authorities  in  point. 

Abbott,  C.  J.  I  am  of  opinion,  that  there  is  a  sufficient  consider- 
ation in  this  case  to  sustain  the  promise,  without  inquiring  whether 
the  owners  of  the  ship  are  liable,  under  the  circumstances  of  the  case. 
It  appears  that  a  suit  had  been  instituted  by  the  plaintiffs  in  the  Court 
of  Admiralty  against  the  Carolina  Matilda,  to  compel  her  owners  to 
make  good  the  damage  done  by  nor  running  foul  of  another  vessei. 
The  ship  might  have  been  redeemed  from  that  suit,  by  the  defendant's 
giving  bail,  that  proper  care  should  be  taken  of  the  ship,  and  that 
those  on  board  her  should  not  leave  the  khigdom,  until  means  were 
taken  to  secure  that  evidence  which  would  enable  the  Judge  to  decide 
the  suit,  and  the  plaintiffs  might  have  insisted  on  such  bail.  The  de- 
fendants, as  agents  for  the  foreign  owners  of  the  ship,  write  a  letter, 
in  which  they  engage,  on  the  plaintiff's  renouncing  all  claims  on  the 
ship,  and  wi  proving  the  amount  of  damages  sustained  by  the  Zerio- 
bia,  to  indemnify  them  for  any  sum  not  exceeding  180/.,  the  exact 
amount  to  be  ascertained  when  the  Zenobia  is  repaired.  Now  the 
plain  meaning  of  that  engagement  appears  to  me  to  be  this.  Release 
the  ship,  and  we  will  waive  all  questions  of  law  and  fact,  except  the 
amount  of  damage;  we  will  pay  you  180/.  if  the  damage  done 
amounts  to  that  sum.  The  plaintiffs,  by  not  insisting  upon  the  bail 
required,  therefore  rehnquished  a  benefit  which  they  might  have  had, 
if  the  law  had  been  with  them.  The  law  might  fairly  be  considered 
SL3  doubtful,  for  there  had  been  contradictory  decisions  on  the  subject; 
and  the  parties  agree  to  put  an  end  to  all  doubts  on  the  law  and  the 
fact,  on  the  defendants  engaging  to  pay  a  stipulated  sum.  I  am  of 
opinion  that  this  case  is  distinguishable  from  those  cited  in  argument, 
inasmuch  as  in  this  case  the  law  was  doubtful,  and  the  parties  agreed 
to  waive  all  questions  of  law  and  fact.  I  am  therefore  of  opinion,  that 
the  plaintiff  is  entitled  to  recover. 

Baylev,  J.  I  am  of  the  same  opinion.  Where  a  cause  is  depend- 
ing, it  is  competent  to  a  party  to  refer  the  questions  of  liability  and 
damage  jointly,  or  to  acknowledge  his  liability,  and  refer  the  question 
of  damage  only ;  and  in  this  case,  I  think,  the  effect  of  the  agreement 
is,  that  they  the  defendants  acknowledge  the  liability  of  the  owners, 
and,  in  consideration  of  the  plaintiff's  releasing  the  ship,  they  agree 
to  refer  the  question  as  to  the  amount  of  damage,  and  pay  the  same, 
provided  it  does  not  exceed  180/.  If  it  had  appeared,  in  this  case, 
that  the  owners  of  the  Carolina  could  not  have  been  liable  at  all,  I 
agree  that  the  consideration  for  the  promise  would  have  failed.  But 
ihe  facts  stated  in  the  case  by  no  means  show  that  the  owners  would 
U'tt  have  been  liable ;  for  by  the  pilot  act,  the  owners  are  only  protect 


122]  5  Barnewall  ft  Alderson.  77 

isd  in  those  cases  where  the  loss  arises  from  the  default,  neglect,  inca- 
pacity, or  incompetency  of  the  pilot  Now  there  is  no  fact  in  this  case 
which  shows,  that  misconduct  of  the  pilot  was  the  cause  of  the  injury. 

H01.ROTD,  J.  I  am  of  the  same  opinion.  If  a  person  is  about  to 
sue  another  for  a  debt,  for  which  the  latter  is  not  answerable,  the  mere 
consideration  of  forbearance  is  not  sufficient  to  render  him  liable  for 
that  debt.  Any  act  of  the  plaintiff,  however,  from  which  the  defend- 
ant derives  a  benefit  or  advantage,  or  any  labour,  detriment,  or  incon- 
venience sustained  by  the  plaintiff,  is  a  sufficient  consideration  to  sup- 
port a  promise.  Now,  the  consideration  of  forbearance  is  a  benefit  to 
the  defendant,  if  he  be  liable;  but  it  is  not  any  benefit  to  him,  if  he  be 
not  liable.  The  authorities  cited  proceed  on  that  ground.  This  case 
differs  materially  from  those;  for  here,  a  suit  actually  commenced  is 
given  up,  and  a  suit,  too,  the  final  success  of  which  was  involved  in 
some  doubt.  The  plaintiff  might  sustain  a  detriment  by  giving  up  all 
claim  in  respect  of  the  expenses  incurred,  and  the  defendant  might  de- 
rive a  benefit,  by  having  that  suit  put  an  end  to,  without  further  trouble 
or  investigation.  Now  I  am  of  opinion,  that  the  givuig  up  of  a  suit 
instituted  for  the  purpose  of  trying  a  doubtful  question,  and  consenting 
to  deliver  up  the  ship,  which  otherwise  might  have  been  detained  until 
the  security  required  was  given,  is  a  good  consideration  to  support  a 
promise  to  pay  a  stipulated  sum,  by  way  of  damage,  in  case  the  actual 
damage  amount  to  that  sum.  In  Com.  Dig.  tit.  .Action  on  Case  upon 
^ssumpsity  F.  8.,  it  is  laid  down,  that  an  action  does  not  lie,  if  a  party 
promise,  in  consideration  of  a  surrender  of  a  lease  at  wilt ;  for  the  lessor 
might  determine  it,  unless  there  ttxzs  a  doubt  whether  it  was  a  lease 
at  will  or  for  years;  and  1  Roll,  23  1.  25y  35,  and  1  Brownlow,  6,  are 
?ited.  That  is  an  authority  to  show,  that  the  giving  up  of  a  question- 
able right  is  a  sufficient  consideration  to  support  a  promise.  Here, 
therefore,  the  giving  up  of  a  suit,  instituted  to  try  a  question  respect- 
ing which  the  law  is  doubtful,  is  a  good  consideration  to  support  a 
promise.     I  tliink,  therefore,  that  this  action  is  sustainable. 

Best,  J.  concurred. 


RAWLINSON  V.  PEARSON  and  Others— p.  124. 

S  pawnbrokflr  it  a  Inoker  within  the  5  O.  3,  c  SO,  s.  89,  and,  therefore,  sabject  to  the  bank- 
rupt laws. 

A  peiBon  who  had  formerly  taken  in  goode  npon  pledge,  bat  had  ceaMd  to  do  eo,  ttill  continu- 
ing to  sell  the  unredeemed  pledges,  thereby  carries  on  the  trade  of  a  pawnbroker,  and  is 
subject  to  the  bankrupt  laws. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue.  At 
the  trial  before  Parke,  J.,  at  the  Lancaster  Spring  assizes,  1820,  a 
verdict  was  taken  for  the  plaintiff  subject  to  the  opinion  of  the  Court 
on  the  following  case : 

On  the  2d  June,  1818,  a  commission  of  bankrupt  issued  against  the 
plaintiff,  on  the  petition  of  Daniel  Potter,  under  which  commission  the 
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plaintiff  was  declared  a  bankrupt,  and  the  defendants  were  chosen 
assignees,  and  as  such,  received  certain  money,  the  produce  of  the 
estate  of  the  plaintiff.  The  petitioning  creditor's  debt  was  upon  a 
promissory  note,  drawn  by  the  plaintiff,  in  favour  of  Potter,  for  the 
sum  of  811Z.  3«.  9d.,  bearing  date  the  17th  January,  1818,  payable  at 
three  months  after  date,  and  which  note  was  dishonoured  when  due. 
This  note  had  been  given  by  the  plaintiff  to  Potter  for  the  amount  of 
the  damages  and  costs  awarded  to  Potter  in  an  action  brought  by  him 
against  plaintiff,  for  an  injury  occasioned  by  the  negligence  of  one  of 
the  agents  of  the  plaintiff.  The  award  was  made  on  the  15th  January, 
1818.  The  plaintiff,  for  many  years,  had  carried  on  the  business  of  a 
pawnbroker  at  Manchester,  but  for  nearly  five  years  before  the  issuing 
of  the  commission,  he  had  ceased  to  take  in  any  goods  to  pledge ;  he 
had  a  shop  for  sale  and  another  for  taking  in  pledges.  The  two  shops 
adjoined  each  other ;  there  had  been  an  internal  communication  be- 
tween them,  until  it  was  stopped  up  about  five  years  ago :  his  pawn- 
broker's sign,  however,  remained  over  the  door  of  the  shop  for  sale 
until  after  the  issuing  of  the  commission.  After  the  time  when  he  so 
ceased  to  take  in  goods  to  pledge,  he  sold,  from  time  to  time,  to  any 
persons  willing  to  purchase  the  same,  different  articles  of  the  forfeited 
or  unredeemed  pledges  which  he  had  received  in  the  course  of  his  busi- 
ness as  a  pawnbroker,  and  which  still  remained  upon  hand ;  the  shop 
for  sale  remained  open,  till  the  issuing  of  the  commission,  to  sell  off 
his  forfeited  pledges,  and  he  could  not  carry  on  his  business  without  it. 
The  act  of  bankruptcy  was  committed  in  February,  1818. 

Tindalj  for  the  plaintiff.  There  are  two  questions  in  this  case,  first, 
whether  a  pawnbroker  is  subject  to  the  bankrupt  laws ;  2dly,  assuming 
that  he  is,  then,  whether  the  plaintiff  in  this  case  continued  to  carry  on 
the  business  of  a  pawnbroker  at  the  time  when  the  petitioning  credi- 
tor's debt  accrued.  A  pawnbroker  is  not  a  trader ;  for  he  does  not 
seek  his  livelihood  by  buying  and  selling.  The  question,  then,  is, 
whether  he  can  be  considered  as  a  broker  within  the  meaning  of  the  5 
G.  2,  c.  80,  s.  39.  That  section  of  the  statute  recites,  that  bankers, 
brokers,  and  factors  are  intrusted  with  money  and  goods  belonging  to 
other  persons ;  and  then  enacts,  that  they  shall  be  subject  to  the  bank- 
rupt laws.  The  reason  of  the  statute  is  on  account  of  the  great  value 
of  property  belonging  to  others  with  which  the  persons  there  described 
are  trusted.  Now,  pawnbrokers  are  not  within  the  reason  of  the 
statute,  for  the  property  which  they  have  in  their  possession,  belong- 
ing to  others,  does  not  usually  greatly  exceed  in  value  the  money  ad- 
vanced upon  it.  There  is  not,  therefore,  the  same  trust  reposed  in 
them  as  there  is  in  the  case  of  bankers,  or  brokers,  or  factors.  They 
are  not,  therefore,  within  the  spirit  of  the  statute  ;  nor  are  they  within 
the  words  of  the  statute ;  for  they  cannot  be  considered  as  brokers ; 
that  term  being  used  to  denote  a  person  who  makes  bargains  for  other 
persons.  They  were  not  considered  brokers  at  the  time  when  the  5  G. 
%  c.  80,  passed.*  The  statute  1  Jac.  1,  c.  21,  speaking  of  the  sworn- 
brokers  of  the  city  of  London,  describes  them  to  be  persons  who  never, 
of  any  ancient  time,  used  to  take  pawns  and  bills  of  sale  of  garments 
and  apparel,  &c.,  for  money  lent  upon  usury,  or  to  keep  open  shops. 
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as  of  late  years  had  been  used  by  citizens,  assuming  to  themselves  the 
names  of  brokers  and  brokerage,  as  though  the  same  were  an  honest 
trade;  terming  themselves  brokers  whereas  in  truth  they  are  not, 
abusing  the  true  and  ancient  name  and  trade  of  broker.  In  sect.  8 
they  are  styled  counterfeit  brokers  and  pawn  takers  upon  money,  &c. 
They  are  not  again  mentioned  in  any  other  statute  before  the  5  G.  2, 
8.  30,  passed.  In  the  30  G.  2,  c.  24,  s.  4,  they  are  described  as  per- 
sons who  take  goods  by  way  of  pawn.  In  the  25  G.  8,  c.  48,  they  are, 
for  the  first  time,  called  pawnbrokers  by  the  legislature.  At  all  events, 
the  plaintiff  had  ceased  to  carry  on  the  business  of  a  pawnbroker  at 
the  time  when  the  petitioning  creditor's  debt  accrued.  The  30  G.  2,  c. 
24,  describes  pawnbrokers  to  be  persons  taking  goods  by  way  of  pawn, 
pledge,  and  exchange.  Now,  the  plaintiff  had  ceased  to  take  goods  by 
way  of  pledge  long  before  the  petitioning  creditor's  debt  accrued.  He, 
indeed,  sold  the  imredeemed  pledges.  That  was  not  any  necessary 
part  of  his  business  of  a  pawnbroker  described  in  the  statute ;  it  only 
became  necessary  in  consequence  of  the  pawners  not  redeeming  the 
goods  pledged  within  the  time  prescribed  by  law.  At  all  events,  this 
was  only  one  part  of  the  business  belonging  to  a  pawnbroker. 

Parke,  contra.  A  pawnbroker  is  a  person  subject  to  the  bankrupt 
laws,  and  falls  within  the  meaning  of  the  word  broker  in  the  5  G.  2,  c. 
SO,  8.  89.  Lord  Hardwicke,  within  five  years  after  the  passing  of  that 
statute,  stated  that  he  was  clearly  of  opinion,  that  '^  a  pawnbroker  was 
within  the  several  statutes  concerning  bankrupts,  and  especially  within 
the  general  words  of  the  5  G.  2,  and  that,  although  pawnbroKers  are 
not  expressly  named,  yet  the  general  word  brokers  is  the  genus,  and  all 
other  kinds  of  brokerage,  the  species."  ffighmore  v.  MoUoy,  1  Atkyns, 
206.  It  seems  therefore,  that,  at  the  time  of  passing  the  act,  a  pawn- 
broker was  considered  as  a  species  of  broker.  He  seems,  indeed,  to  be 
a  person  contemplated  by  the  very  first  statute  made  against  bank- 
rupts, the  84  and  85  Hen.  8,  c.  4.  For  a  pawnbroker  is  ^'  a  person 
obtaining  into  his  hands  great  substance  of  other  men's  goods."  The 
Stat,  of  the  5  G.  2  did  not  contemplate  such  persons  only ;-  for  a  bro- 
ker (one  of  the  persons  expressly  named)  is  very  rarely  intrusted  with 
the  possession  of  the  goods  of  the  persons  for  whom  he  makes  bargains. 
Assuming,  therefore,  that  a  pawnbroker  is  a  subject  of  the  bankrupt 
laws,  the  present  plaintiff  continued  to  carry  on  that  business  at  the 
time  when  the  petitioning  creditor's  debt  accrued.  The  profits  of  the 
business  (if  fairly  conducted)  are  derived  wholly  from  the  increased  rate 
of  interest  which  pawnbrokers  are  allowed  to  take  on  the  money  they 
advance  upon  gooas.  They  are  authorized  to  sell  the  goods  pledged 
at  the  expiration  of  one  year,  provided  they  are  not  redeemed  within 
that  time.  In  that  case,  unless  they  sell  the  goods,  they  could  not 
derive  any  profits  whatever  from  their  business,  because  they  would  not 
receive  tnat  interest  which  the  law  allows  them  as  their  only  profit. 
Indeed,  if  the  plaintiff  ceased  to  carry  on  the  business  of  a  pawnbroker 
when  he  discontinued  taking  in  goods  on  pledge,  the  consequence  would 
be,  that  he  would  have  been  guilty  of  usury,  by  taking  that  rate  of 
interest  which  the  law  allows  a  pawnbroker  alone  to  receive.  The 
plaintiff  in  this  case,  at  the  time  when  the  petitioning  creditor's  debt 
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accrued,  was  still  selling  the  unredeemed  pledges,  and  receiving  the 
increased  interest  on  account  of  the  money  he  had  advanced  ;  he  there- 
fore continued  to  carry  on  the  business  of  a  pawnbroker.  This  very 
case  was,  on  a  former  occasion,  argued  fully  before  the  Judges*  of 
the  Court  of  Common  Picas  at  Lancaster,  and  they,  after  great  con- 
sideration, gave  judgment  for  the  defendants. 

Abbott,  C.  J.  I  am  of  opinion,  that  a  pawnbroker  is  a  broker  within 
the  meaning  of  the  stat.  5  O.  2,  c.  80.  The  39th  section  of  that  act 
recites,  *'  that  persons  dealing  as  bankers,  brokers,  and  factors,  are  fre- 
quently intrusted  with  great  sums  of  money,  and  with  goods  and  effects 
of  very  great  value  belonging  to  other  persons,**  and  then  enacts,  "that 
such  bankers,  brokers,  and  factors,  shall  be  subject  to  this  and  other 
statutes  made  concerning  bankrupts."  Now,  a  pawnbroker  certainly 
is  a  person  contemplated  in  the  preamble.  For  in  the  course  of  his 
trade,  he  is  perhaps  more  frequently  than  other  persons,  intrusted  with 
goods  and  effects  of  value  belonging  to  others.  He  comes  also  within 
the  general  name  of  broker.  The  opinion  of  Lord  Hardwigkb  upon 
this  subject  is  entitled  to  great  weight ;  but  even  without  the  aid  of  his 
authority,  I  should  have  entertained  no  doubt,  that  a  pawnbroker  is 
within  );he  spirit  and  words  of  the  act.  The  next  question  is,  did  the 
bankrupt  continue  to  carry  on  the  trade  of  a  pawnbroker,  at  the  time 
when  the  petitioning  creditor's  debt  accrued  ?  Now,  the  trade  of  a 
pawnbroker  consists  of  two  parts :  first,  that  of  receiving  pledges  of 
others,  and  secondly,  that  of  selling  those  pledges.  In  this  case,  he 
had  ceased  to  take  m  pledges,  but  he  continued  to  sell  them,  subject  to 
the  conditions  imposed  by  law.  One  of  those  conditions  was,  that  he 
was  to  account  for  the  overplus  to  the  owner  of  the  goods ;  the  party 
pledging,  having  a  right  to  redeem  within  a  certain  time,  on  paying  a 
rate  of  interest  much  exceeding  5  per  cent,  per  annum.  Now,  it  would 
be  unlawful  for  the  plaintiff  to  take  that  rate  of  interest,  except  in  his 
character  of  pawnbroker.  As  long,  therefore,  as  the  pawners  of  the 
goods  had  a  right  to  redeem,  the  plaintiff  was  clearly  carrying  on  the 
business  of  a  pawnbroker,  and  even  when  he  sold  the  goods,  he  was 
bound  to  account  to  the  owner  for  the  overplus,  and  therefore,  as  long 
as  he  continued  to  sell  the  forfeited  pledges,  he  sold  as  a  pawnbroker. 
He  therefore  continued  to  carry  on  the  business  of  a  pawnbroker  at  the 
time  when  the  commission  issued.  In  this  case,  I  am  therefore  clearly 
of  opinion,  that  a  pawnbroker  is  a  broker  within  the  meaning  of  the 
Stat.  5  G.  2,  c.  30,  s.  39,  and  that  the  present  plaintiff  continued  to 
carry  on  the  business  of  a  pawnbroker  at  the  time  when  the  debt  of  the 
petitioning  creditor  accrued.  The  judgment  therefore  must  be  for  the 
defendants. 

Batlbt,  J.  I  am  clearly  of  opinion,  that  a  pawnbroker  is  a  broker 
within  the  meaning  of  the  5  6.  2,  c.  30,  s.  39.  I  think  that  he  must 
have  been  so  considered  at  the  time  of  passing  that  act.  For  Lord 
Hardwicke,  within  a  very  few  years  afterwards,  considered  a  pawnbro- 
ker to  be  a  person  clearly  within  the  meaning  of  the  act.  He  is  certainly 
within  the  mischief  intended  to  be  remedied.  For  in  the  course  of  his 
business,  he  is  intrusted  with  effects  of  value,  for  which  he  is  accountable 
*  Wood,  B.,  and  Bayley,  J. 
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to  many  different  persons.  From  the  very  nature  of  his  business,  there- 
fore, he  would  be  liable  to  a  ereat  many  suits,  the  expense  of  which  might 
be  ruinous  to  his  estate,  and  detrimental  to  those  who  sue  him.  Now 
one  of  the  great  objects  of  the  bankrupt  laws  is,  to  distribute  the  pro- 
perty of  the  bankrupt  rateably  among  the  creditors,  without  driving 
each  indvidual  to  the  necessity  of  bringing  an  action.  A  pawnbroker, 
therefore,  comes  within  that  very  description  of  persons  whom  the  legis- 
lature intended  to  be  subject  to  the  bankrupt  laws.  This  case  was 
formerly  discussed  before  the  Judges  of  the  Court  of  Common  Pleas  at 
Lancaster ;  and  without  attaching  any  degree  of  weight  to  the  opinion 
of  one  of  the  Judges  who  concurred  in  the  former  decision,  I  may  say, 
that,  upon  that  occasion,  the  parties  had  the  benefit  of  the  judgment, 
experience,  and  learning  of  Mr.  Baron  Wood,  who,  after  great  and 
careful  consideration,  gave  his  deliberate  opinion,  that  it  was  a  case 
within  the  words  and  the  spirit  of  the  statute  5  G.  2,  c.  30,  s.  39.  On 
the  other  point  I  cannot  entertain  any  doubt.  Part  of  the  business  of 
the  pawnbroker  is  to  take  in  pledges,  and  hold  them  in  his  hands, 
charging  a  higher  rate  of  interest  for  the  money  he  advances  than  the 
law  in  other  cases  allows;  the  other  part  of  hb  business  is  to  sell  the 
pledges,  on  the  joint  account  of  himself  and  the  person  by  whom  the 
goods  were  pawned.  As  long  therefore  as  he  continues  to  sell,  he  sells 
in  the  character  of  pawnbroker,  and  continues  to  be  accountable  to  the 
proprietors  for  the  value  of  the  goods.  If,  indeed,  we  were  to  hold, 
that  he  ceased  to  carry  on  the  trade  of  a  pawnbroker,  when  he  ceased 
to  take  in  goods  upon  pledge,  the  consequence  would  be,  that  any 
pawnbroker,  as  soon  as  he  got  a  large  quantity  of  goods  into  his  pos- 
session, might  discontinue  taking  in  any  more,  and  afterwards  commit 
an  act  of  bankruptcy  without  being  subject  to  the  bankrupt  laws.  For 
these  reasons  I  am  clearly  of  opinion,  that  a  pawnbroker  is  both  within 
the  spirit  and  words  of  the  statute,  and  that  this  plaintiff  continued  to 
carry  on  the  business  of  a  pawnbroker  at  the  time  when  the  petitioning 
creditor's  debt  accrued. 

HoLROTD,  J.  I  am  also  of  opinion  that  a  pawnbroker  is  a  person 
sabject  to  the  bankrupt  laws.  Lord  Hardwicke's  opinion,  in  Mtghmare 
Y.  MoUoffj  having  been  delivered  within  a  very  few  years  after  the  stat. 
5  O.  2,  c.  30,  raises  a  strong  inference  that,  at  that  time,  pawnbrokers 
were  considered  as  a  species  of  brokers ;  and  that  they,  therefore,  came 
within  the  statute.  The  39th  section  of  the  stat.  5  G.  2,  c.  30,  is  not 
merely  an  enacting  clause ;  but,  after  reciting  ''  that  persons  dealing 
as  bankers,  brokers,  and  factors,  are  frequently  intrusted  with  ereat 
sums  of  money,  and  with  goods  belonging  to  other  persons,"  declares 
the  persons  coming  within  that  description  to  be  subject  to  that  and 
the  other  statutes  made  concerning  bankruptcy.  Lord  Hardwicke's 
opinion  being,  that  pawnbrokers  are  a  class  of  brokers,  and  it  appear- 
ing by  the  89th  section  of  the  statute,  that  brokers  are  within  the  pro- 
visions of  the  prior  bankrupt  laws,  I  think  that  a  pawnbroker  is  clearly 
within  the  intent  of  that  statute.  That  beinff  so,  then  the  question  is, 
whether  he  continued  to  deal  as  a  pawnbroker  at  the  time  when  the 
petitioning  creditor's  debt  accrued.  I  think  that  he  did  continue  to 
deal  as  a  pawnbroker,  although  he  did  not  continue  to  deal  as  such  in 
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»ll  the  departments  of  that  trade ;  he  continued,  however  to  sell  the 
pledges,  which  he  was  entitled  to  keep  for  a  particular  purpose,  viz. 
that  of  selling  the  same,  and  thereby  to  derive 'a  greater  benefit  from 
the  increased  interest,  by  reason  of  his  being  a  pawnbroker,  than  he 
otherwise  could  by  law  do.  I  think  that,  by  continuing  to  sell  these 
goods  with  a  view  to  these  advantages,  he  continued  to  trade  as  a  pawn* 
broker.  For  these  reasons,  I  am  of  opinion  that  there  must  be  judg- 
ment for  the  defendants. 

Bbst,  J.  I  am  of  the  same  opinion.  Although  the  statute  1  Jac. 
1,  c.  21,  speaks  in  contemptuous  terms  of  those  persons  who  carry  on 
the  business  of  pawnbrokers,  yet  it  afterwards  calls  them  brokers ;  for 
in  the  6th  section,  it  is  enacted,  '^  that  no  sale,  exchange,  pawn,  mort* 
gage  of  any  jewel,  pledge,  &c.,  to  any  broker  or  brdcers,  or  pawn- 
takers,"  &c. ;  and  in  the  7th  section  brokers  or  pawntakers  are  men- 
tioned. We  have,  therefore,  the  authority  of  the  legislature  as  early 
as  the  reign  of  James  the  First,  to  sav,  that  this  description  of  persons 
were  called  brokers ;  and  if  they  are  brokers,  and  in  the  course  of  their 
business,  have  other  men's  goods  intrusted  to  their  care,  they  come 
within  the  words  of  the  5  G.  2,  c.  80,  s.  89.  I  am,  therefore,  clearly 
of  opinion,  that  the  plaintiff  is  a  person  subject  to  the  bankrupt  laws ; 
and  I  am  also  of  opmion,  that  he  continued  to  deal  as  a  pawnbroker 
as  long  as  he  did  any  one  act  which  fell  within  the  range  of  the  business 
of  a  pawnbroker.  X^ow,  it  is  part  of  the  business  of  a  pawnbroker  to 
Bell  the  property  pledged,  if  unredeemed,  and  out  of  the  proceeds  to 
pay  himself  the  amount  of  the  sums  he  has  advanced,  and  to  account 
for  the  residue  to  the  person  to  whom  it  belongs.  During  the  time  he 
is  acting  in  the  character  of  a  pawnbroker,  all  the  legal  liabilities  belong- 
ing to  that  character  attach  to  him.  I  think,  therefore,  that  the  plain- 
tiff was  a  broker  within  the  meaning  of  the  stat  5  G.  2,  c  80,  s.  89, 
and  that  he  continued  to  carry  on  the  business  of  a  pawnbroker  at  the 
time  when  the  petitioning  creditor's  debt  accrued. 

Judgment  for  the  defendants. 


KNOWLES  V.  HORSFALL  and  Others.— p.  184. 

A.,  a  nifit  uerehaat,  sold  to  B.,  a  wiM  Merohant,  ierwal  casks  of  braady,  aoMa  «f 
which,  at  the  time  of  the  salca  were  ia  A.'s  own  Yaiilts,  and  others  in  the  Teults  of  a 
regular  warehouse-keeper.  It  was  agreed  between  the  parties,  that  the  brandies 
riiould  remain  where  they  were  until  the  Tendee  could  conTcnientlj  remove  them. 
Immediately  after  the  sale,  the  vendee  marked  the  several  casks  with  bis  initials.  It 
waa  notorious  to  the  persons  carrying  on  the  wine  trade  at  the  plaoe  where  the  parties 
resided,  that  this  sale  had  taken  place,  but  no  notice  of  such  sale  had  been  given  to  the 
warehouse-keeper,  with  whom  some  of  the  casks  were  deposited.  A.  having  become 
baaknipt  while  the  brandies  remained  where  they  were  originally  depoeited,  it  was  held, 
that  the  whole  of  them  passed  to  his  assignees,  as  goods  ia  his  poaseseioo,  order,  and 
disposition^  by  the  consent  and  permission  of  the  true  owner,  within  the  21  Jao.  1,  o. 
IS,  a  11. 

Trover  for  seventeen  pieces  of  brandy.  Plea,  not  guilty.  At  the 
trial  before  Bayley,  J.,  at  the  Lancaster  Summer  assizes^  1819,  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 
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The  plaintiff  was  a  wine  merchant,  at  Lirerpool,  and  the  defendants 
were  the  assignees  of  one  W.  Dixon,  of  Liverpool,  wine  and  spirit 
merchant,  who  had  been  duly  declared  a  bankrupt,  upon  an  act  of 
bankruptcy  committed  the  17th  April,  1819.  Dixon  bought  and  imported 
the  brandies  in  question,  being  part  of  a  much  larger  quantity  from 
France,  several  months  before  his  bankruptcy,  and  upon  their  arrival, 
he  entered  them  in  his  name  in  the  books  of  the  Custom  bouse  and 
Excise  office  at  Liverpool,  and  he  afterwards  bonded  them  in  his  name. 
The  brandies,  at  the  time  of  the  action,  still  remained  bonded  and 
entered  in  his  name  there.     There  was  no  evidence  of  any  express 
notice  having  been  given  by  the  plaintiff  to  the  excise,  of  the  purchase, 
and  the  duties  ^hereon  were  unpaid.    The  warehouses  in  which  bonded 
goods  are  deposited  at  Liverpool,  lie  in  different  parts  of  the  town,  and 
the  bonded  goods  deposited  therein  on  importation  are  placed  under 
three  locks,  one  of  the  customs,  one  of  the  excise,  and  one  of  the  owner 
or  occupier  of  the  warehouse ;  and  in  cases  where  the  importer  has  no 
bonded  warehouse  of  his  own,  or  not  sufficient  room  in  it,  it  is  the  usual 
course  of  trade  at  Liverpool  to  deposit  them  in  the  bonded  warehouse 
of  some  other  person  on  payment  of  rent.     The  brandies  imported  by 
Dixon  were  deposited  part  in  vaults  occupied  by  him,  at  annual  rents, 
and  the  residue  in  two  bonded  vaults  of  one  Ledson,  a  regular  ware- 
house-keeper in  Liverpool.     It  was  notorious  at  Liverpool,  that  Dixon 
had  rented  warehouses,  and  that  renters  of  warehouses  often  take  in 
other  persons'  goods.     All  these  vaults  were  under  the  locks  before 
mentioned.     But  the  merchants'  keys  of  the  two  vaults  occupied  by 
Dixon  were  kept  by  him  as  occupier  of  such  vaults,  until  the  time  of  his 
bankruptcy,  and  are  now  in  the  custody  of  his  assignees.    In  February 
and  Marcn,  1819,  Dixon  sold  to  the  plaintiff  52  pieces  of  brandies 
lying  in  the  vaults  rented  by  him,  and  seventeen  in  Ledson's.     At  the 
time  of  each  sale,  it  was  agreed,  that  the  brandies  should  remain  in  the 
several  warehouses  in  which  they  were  then  deposited  rent  free,  until 
it  suited  the  convenience  of  the  plaintiff  to  remove  them.     Upon  each 
sale,  Dixon  delivered  to  the  plaintiff  samples  of  the  respective  brandies, 
the  same  being  part  of  the  bulk,  and  regular  invoices  were  made  out 
by  Dixon  and  aelivered  to  the  plaintiff,  and  the  latter  paid  Dixon, 
before  his  bankruptcy,  for  all  the  brandies,  according  to  such  invoices. 
It  was  well  known  in  Liverpool,  that  Dixon  had  imported  the  brandy, 
and  that  it  was  in  the  above-mentioned  warehouses ;  and  it  was  notorious, 
that  he  had  rented  the  warehouses,  and  it  was  notorious^  in  th€  wine 
trade,  that  these  sales  had  been  made  to  Knowles.     Immediately  aft^ 
each  sale,  the  plaintiff  caused  the  letter  K.  to  be  marked  in  chalk  on 
each  of  the  casks,  by  his  warehouseman,  according  to  his  usual  custom, 
in  all  purchases  made  by  him,  which  mark  remained  visible  on  the 
casks,  until  after  the  time  of  Dixon's  bankruptcy.     The  plaintiff  after- 
wards, and  before  the  bankruptcy  of  Dixon,  resampled  all  the  brandies 
he  had  purchased  of  him.    The  resampling  cannot  take  place,  except 
in  the  presence  of  an  officer  of  the  excise,  to  whom  the  olfl  samples,  or 
a  quantity  equal  to  that  of  the  new  sample,  is  delivered  up,  and  by  him 
put  back  into  the  bulk,  and  he  then  draws  out  new  samples,  and  delivers 
tkem  to  the  persons  applying;  it  is  not  necessary  for  the  persona 
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applying  to  take  the  old  sample  bottles.  No  entry  is  many  in  any  book 
of  the  name  of  the  person  taking  fresh  samples.  The  authority  upon 
which  the  officer  of  the  excise  resampled  the  brandies  was  an  order 
signed  by  the  plaintiff,  but  without  any  authority  from  Dixon.  The 
order  for  resampling  is  filed,  but  the  public  have  no  access  to  the  file, 
nor  would  the  fact  of  resampling  have  prevented  Dixon,  or  any  subse- 
quent purchaser  from  him,  removing  the  brandies,  as,  if  he  had  paid 
the  duty,  the  excise  would  have  delivered  them  to  him.  Brandies  are 
always  entered  in  the  importer's  name,  and  no  change  of  entry  is 
allowed.  The  plaintiff,  before  Dixon's  bankruptcy,  resold  26  pieces 
of  the  brandies,  part  of  which  were  in  each  of  the  vaults  above  men- 
tioned, and  which  were  delivered  to  the  respective  purchasers  upon 
such  resale ;  but  the  orders  for  the  delivery  of  such  of  the  brandies  so 
resold  by  the  plaintiff,  as  were  in  Ledson's  vaults,  were  drawn  up  by 
th^  plaintiff,  and  signed  by  Dixon,  addressed  to  Ledson,  for  delivery 
of  such  a  quantity  specifically  as  was  mentioned  in  each  of  those 
orders;  and  such  of  them  as  were  lying  in  Dixon's  vaults,  were 
delivered  by  him  to  the  several  purchasers,  on  application  by  the 
plaintiff  to  Dixon,  without  any  order.  At  the  time  of  Dixon's  bank- 
ruptcy, eighteen  pieces  of  the  brandies  remained  undisposed  of,  whereof 
seven  were  lying  in  Ledson's  vaults,  and  eleven  in  the  vaults  rented  by 
Dixon  ;  but  the  plaintiff  subsequently  procured  the  delivery  of  one  of 
those  in  Ledson's  vaults,  upon  an  inaemnity.  The  brandies  deposited 
in  Ledson's  vaults  were  entered  by  him  in  his  book,  and  still  remain  in 
the  name  of  Dixon ;  and  it  is  customary  to  produce  a  written  order, 
signed  by  the  person  in  whose  name  the  brandies  stand,  before  any  per- 
son can  obtain  their  delivery,  and  no  such  order  was  obtained  by  the 
plaintiff  as  to  the  brandies  in  question.  At  the  time  of  the  bank- 
ruptcy, the  plaintiff  could  not  have  got  the  brandy  at  Ledson's  without 
an  order  from  the  bankrupt ;  and  any  other  person  to  whom  the  bank- 
rupt had  given  an  order  would  have  gotten  i^  and  the  bankrupt  might 
have  delivered  the  brandies  in  his  own  vaults  to  any  one  he  had  pleased. 
It  is  the  constant  custom  at  Liverpool,  not  to  rebond  goods  on  any 
intermediate  change  of  ownership,  nor  to  remove  them  out  of  the  bond 
warehouses  in  which  they  were  first  deposited,  until  such  removal  be- 
comes necessary,  for  the  purpose  of  consumption  or  exportation ;  but 
the  bond  remains  with  the  excise,  in  the  name  of  the  first  importer,  till 
it  is  cancelled,  on  the  payment  of  the  duties  by  the  proprietor  who 
removes  the  soods  out  of  bond.  The  brandies  in  question  were  regu- 
larly demanded  by  the  plaintiff  before  the  action,  and  refused  to  be 
delivered  up  by  the  defendants. 

TindaL  These  casks  of  brandy  were  not  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  at  the  time  of  the  bankruptcy,  within 
the  meaning  of  the  21  Jac.  1,  c.  19,  s.  11,  for  immediately  after  each 
sale  to  the  plaintiff,  the  latter  had  a  mark,  denoting  the  transfer  of  the 
property  to  him,  affixed  upon  the  casks,  and  that  distinguished  these 
brandies  from  others  belonging  to  Dixon.  In  Thackthwaite  v.  Cocky 
8  Taunt.  487,  the  hops  remained  undistinguished  from  the  rest  of  the 
merchant's  stock.  Besides,  it  was  notorious  to  all  those  carrying  on 
the  same  trade  at  Liverpool,  that  such  transfer  of  property  had  taken 
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place ;  they  were  the  persons  most  likely  to  have  dealings  with  the 
bankrupt,  and  therefore,  he  was  not  likely  to  acquire  thai  false  credit 
by  the  possession  of  the  goods  which  the  statute  was  intended  to  pre- 
vent. It  was  notorious,  also,  at  Liverpool,  that  sales  take  place  whilst 
the  goods  are  bonded ;  and  it  was  the  custom  at  Liverpool,  not  to  re- 
bond  or  remove  goods  out  of  the  warehouse,  upon  an  intermediate 
change  of  property,  until  such  removal  becomes  necessary,  for  immedi- 
ate consumption  or  exportation.  A  purchaser,  who  must  be  taken  to 
be  aware  of  such  a  custom,  had  no  right  to  assume,  from  the  fact  of 
the  goods  having  continued  in  the  possession  of  the  bankrupt,  that  the 
property  had  not  been  changed.  In  Flinn  v.  Mathewa,  1  Atkyns, 
185,  the  bankrupt,  on  the  8th  of  July,  had  sold  a  certain  quantity  of 
tar,  then  lyinff  on  the  quay  at  Liverpool,  which  tar  was  to  be  shipped 
to  Ireland,  and  it  was  agreed  that  the  tar  should  be  lodged  in  a  ware- 
house, until  the  vendee  should  have  an  opportunity  of  shipping  it  off. 
The  bankrupt  placed  the  tar  in  a  cellar  of  his  own,  and  became  bank- 
rupt in  the  beginning  of  August.  Lord  Hardwickb  was  of  opinion, 
that  this  was  not  a  case  within  the  statute,  for  it  was  merely  a  tempo- 
rary custody,  because  the  vendee  had  .not  an  opportunity  of  selling  it, 
by  shipping  it  off  immediately  to  Ireland.  That  case  is  an  authority 
in  point,  for  here,  the  bankrupt  had  only  a  temporary  custody  of  the 
goods,  viz.,  until  the  plaintiff  had  an  opportunity  of  selling  them ;  and 
the  period  that  elapsed  in  this  case  between  the  sale  to  the  vendee  and 
the  bankruptcy  of  the  vendor,  does  not  much  exceed  the  time  that 
elapsed  between  those  events  in  Flinn  v.  Mathews. 

Parkey  contrd.,  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  clearly  of  opinion  that  all  these  brandies  were, 
at  the  time  of  the  bankruptcy  of  Dixon,  in  his  possession,  order,  and 
disposition,  by  the  consent  and  permission  of  the  true  owner,  within 
the  meaning  of  the  21  Jac.  1,  c.  19,  s.  11.  It  appears,  upon  the  facts 
stated,  that  some  of  the  casks  remained  in  the  vaults  of  Dixon,  the 
original  seller,  and  that  the  others  were  in  the  vaults  of  Ledson,  a  ware- 
house-keeper. As  to  the  latter  parcel,  if  the  plaintiff  had  given  notice 
of  the  sale  to  the  warehouse-keeper,  the  latter  would  not  then  have 
been  justified  in  delivering  them  to  any  other  order  than  that  of  the  plain- 
tiff, but  not  having  received  any  such  notice,  the  warehouse-keeper 
would  have  been  justified  in  delivering  them  to  the  order  of  Dixon, 
who  had  placed  them  there.  It  is  clear,  therefore,  that  that  parcel  of 
goods  remained,  after  the  sale,  subject  to  the  order  and  disposition  of 
the  bankrupt.  With  respect  to  the  brandies  which  remained  in  his 
own  vaults,  the  case  is  much  stronger ;  because,  as  to  them,  Dixon 
united  in  himself  the  character  of  warehouse-keeper  and  that  of  mer- 
chant or  dealer  in  the  commodity.  Any  person  who  went  for  the  pur- 
pose of  purchasing  these  brandies,  could  not  know  that  Dixon  did  not 
continue  the  owner.  He  had  the  corporeal  power  over  them.  The 
letter  K.  marked  on  the  casks  might  speak  a  language,  to  a  certain 
class  of  persons,  intelligible ;  but  to  others  who  might  be  induced  to 
become  the  creditors  of  Dixon,  in  the  belief  that  the  brandies  belonged 
to  him,  it  would  be  wholly  unintelligible.  If  any  person  of  the  latter 
descriotion  had  purchased  them  of  the  bankrupt,  I  have  no  doubt  that 
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he  woald  have  had  a  good  title  to  them,  as  against  the  plaintiff;  for  the 
real  owner  ought  not  to  have  left  the  goods,  after  the  purchase,  in  the 
hands  of  Dixon,  and  suffered  him  to  treat  them  as  his  own.  For 
these  reasons,  I  am  of  opinion,  that  there  must  be  judgment  for  the 
defendants. 

Baylet,  J.  This  is  a  very  clear  case.  Some  of  the  casks  were  in 
the  vaults  of  Ledson,  and  others  in  vaults  rented  by  Dixon.  As  to  the 
former  parcel,  it  appears  that  Ledson  would  not  deliver  them  to  the 
order  of  any  other  person  than  that  of  the  bankrupt.  Those  goods, 
therefore,  were  clearly  in  the  possession,  order,  and  disposition  of  the 
bankrupt.  It  was  necessary,  that  something  should  be  done  to  make 
the  change  of  property  notorious  to  the  public  at  large,  or  at  least  to 
those  persons  who  were  likely  to  trust  the  bankrupt,  upon  the  faith  of 
his  having  the  property  in  these  goods.  It  is  not  sufficient,  that  it 
should  be  known  only  to  persons  in  the  same  trade.  Now,  as  to  the 
brandy  which  remained  with  Ledson,  there  was  nothing  done  to  make 
the  change  of  property  notorious.  The  other  parcel  of  brandy  re- 
mained in  Dixon's  own  vaults,  so  that  if  any  person  who  was  not  in 
the  wine  trade  at  Liverpool,  had  gone  to  Dixon  to  purchase  it,  he  would 
have  had  the  power  of  selling  and  delivering  it  to  such  person.  Now, 
when  the  original  proprietor  of  goods  continues  to  have  the  power  of 
sale  and  delivery,  he  has  the  property  in  his  possession,  order,  and  dis* 
position,  within  the  meaning  of  the  statute. 

Best,  J.  This  case  comes  directly  within  all  the  words  of  the 
statute,  for  here  the  bankrupt  had  the  possession,  order,  and  disposi- 
tion of  the  brandies,  with  the  consent  of  the  true  owners.  According 
to  the  facts  stated,  the  goods  would  not  have  been  delivered  to  any 
other  order  than  his ;  he  therefore  had  the  power  of  sale  and  delivery, 
and  that  brings  the  case  within  the  very  words  of  the  act  of  parliament. 
The  case  of  Minn  v.  Matthews^  1  Atkyns,  185,  is  distinguishable  from 
the  present,  because  the  goods  there  were  to  be  left  in  possession  of 
the  bankrupt  only  till  they  could  be  conveniently  shipped.  In  this  case, 
the  brandies  were  to  remain  in  the  bankrupt's  warehouse  till  the  plain- 
tiff could  sell  them,  and  they  had  in  fact  continued  there  for  a  con- 
siderable time.  It  is  not  sufficient  that  the  sale  was  known  to  persons 
in  the  wine  trade  at  Liverpool.  The  transfer  of  the  property  ought  to 
have  been  known  to  all  other  persons  who  might,  in  consequence  of  the 
bankrupt's  continued  possession  of  it,  have  been  induced  to  give  him 
credit.  In  the  case  of  Thackthwaite  v.  Cock^  3  Taunt.  487,  it  was 
decided  by  the  Court  of  Common  Pleas  that  ^^  a  custom  that  purchasers 
of  hops  from  hop  merchants  should  leave  them  in  the  merchant's  ware- 
house for  the  purpose  of  resale  upon  rent,  undistinguished  from  the 
merchant's  stock,  was  not  such  a  custom  of  trade  as  would  prevent 
the  hops  from  becoming  the  property  of  the  merchant's  assignees,  in 
ease  of  bankruptcy,  as  being  in  his  possession,  order,  and  disposi- 
tion." That  case  is  an  authority  to  show,  that  the  present  plaintiff  is 
not  entitled  to  recover,  and  consequently  there  must  be  judgment  for 
the  defendant.*  Judgment  for  the  defendant. 

^  Holrojd,  J.,  WM  fibtent  at  Chmmben. 
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DOE  on  the  Demise  of  ROBINSON  v.  ALLSOP.— p.  142. 

Whcve  (here  mm  two  Mngnmeiita  of  tha  nme  leMO  of  piemiict  within  the  county  of  Mid- 
dlewx,  >nd  that  executed  la«t  wae  ragieterad  fint:  Held^  that  the  deed  bet  legtaleied 
muit,  in  a  court  of  law,  be  conndered  a«  fraudulent  and  Toid,  in  consequence  of  7  Anne^ 
c.  SO,  a.  I,  although  the  party  claiming  under  the  accond  anignment  had  full  knowledge^ 
when  it  waa  necuted,  of  the  prior  execution  of  the  first  asaignment 

Ejectment,  to  recover  certain  premises  in  the  parish  of  Saint  Ma- 
ry-le-bone,  in  the  county  of  Middlesex.  Plea,  general  issue.  The  cause 
was  tried  before  Abbott,  C.  J.,  at  the  Westminster  sittings  after  Michael- 
mas term,  1820 ;  when  a  verdict  was  found  for  the  plaintiff,  subject  to 
a  special  case  upon  the  following  facts.  The  demise  was  laid  on  the 
2d  day  of  March,  1818.  By  lease  dated  the  30th  day  of  March,  1813. 
the  premises  in  question  were  demised  by  Matthew  Wood  to  George 
Stoddart,  since  deceased,  for  a  term  of  88  years.  This  lease  was  pre- 
pared  by  the  then  attorney  of  Stoddart,  and  left  by  Stoddart  in  his  pos- 
session. About  this  time,  the  plaintiff,  Robinson,  paid  large  sums  of 
money  for,  and  on  account  of  Stoddart,  and  by  his  desire  also,  paid  a 
sum  of  13/.  I4s.  6d,  for,  and  obtained  the  possession  of  the  lease  from 
the  attorney  who  had  prepared  it,  and  with  whom  it  had  been  lefl.  On 
the  29th  October,  1813,  upon  a  settlement  of  accounts  between  Stoddart 
and  Robinson,  Stoddart  gave  to  Robinson  an  acceptance  for  83/.  5^., 
which  was  then  due  to  Robinson,  in  addition  to  the  former  sum,  13/. 
14^.  6d.,  and  in  the  month  of  February,  1814,  Robinson  further  paid 
on  accoimt  of  Stoddart  70/.,  and  put  into  an  auctioneer's  hands  the 
lease  to  be  sold  by  public  auction.  At  the  sale,  no  person  bidding 
sufficiently  high  for  the  premises,  they  were  bought  in,  and  the  lease  de 
livered  back  to  Robinson.  By  indentures  of  the  25th  day  of  July,  1814 
in  consideration  of  190/.,  Stoddart  assigned  the  lease  and  premises  to 
one  Jeremiah  Moore  for  all  his  term  therein,  but  the  lease  remained  in 
Robinson's  possession.  On  the  4th  day  of  November,  1815,  Stoddart 
was  discharged  from  the  King's  Bench  prison,  pursuant  to  an  order  of 
the  Court  for  the  relief  of  insolvent  debtors,  and,  upon  his  discharge, 
by  indenture  bearing  date  the  4th  day  of  November.  1815,  assigned  all 
his  estate,  property,  and  effects  in  possession,  remainder  and  reversion, 
to  the  provisional  assignee  of  the  insolvent  debtor's  court.  This  assign^ 
ment  was  registered  in  the  register  office,  in  the  county  of  Middlesex, 
on  the  7th  day  of  October,  1818.  In  the  schedule  of  the  said  insolvent's 
estate,  property  and  effects,  filed  in  court,  and  which  accompanied  the 
assignment  to  the  provisional  assignee  of  the  Court,  the  lessor  of  the' 
plaintiff,  Robinson,  was  stated  and  returned  as  a  creditor  of  the  insol- 
vent, and  the  premises  in  question  were  stated  to  have  been  mortgaged 
or  conveyed,  and  then  to  be  in  mortgage  and  conveyed  for  60/.  to  a 
Mr.  Barton  Greenwood,  and  also  to  the  said  Jeremiah  Moore.  On  the 
19tb  da^  of  December,  1815,  Moore  put  the  premises  up  to  sale  by  pub- 
lie  auction.  The  auctioneer  had  not  the  original  lease,  which  was  at 
that  time  in  Robinson's  possession,  but  Robinson  knew  that  he  was  about 
to  sell  the  premises,  and  desired  the  auctioneer,  if  they  went  for  a  oer- 
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tain  price,  to  buy  them  in  for  him.  The  premises,  however,  exceeded 
Robinson's  price,  and  they  were  finally  bought  by  one  William  Barton, 
and  the  auctioneer  sometime  afterwards  told  Barton,  that  if  Robinson 
was  paid  30/.  he  would  give  up  the  lease,  but  Barton  refused.  On  the 
81st  day  of  July,  1817,  the  plaintiff,  Robinson,  as  one  of  the  creditors 
of  Stoddart,  took  an  assignment  from  the  provisional  assignee  of  Stod- 
dart,  of  all  the  insolvent's  estate  and  effects,  and  the  7th  October,  1818, 
registered  the  original  lease  of  the  dOth  day  of  March,  1813,  and  also, 
at  the  same  time,  registered  the  assignment  to  the  provisional  assignee, 
and  the  assignment  from  the  provisional  assignee  to  him,  dated  the  31st 
of  July,  1817,  and  brought  an  ejectment  against  the  then  tenant  in  pos- 
session, in  Michaelmas  term,  1819,  but  was  nonsuited  by  reason  of  his 
not  being  able  to  prove  the  discharge  of  Stoddart  under  the  insolvent 
debtors'  act  by  the  regular  proof.  On  the  9th  June,  1819,  William 
Barton  assigned  the  premises  to  the  present  defendant,  George  Alexan- 
der Allsop,  for  the  term  therein,  and  the  plaintiff,  Robinson,  brought  the 
ejectment  against  the  present  defendant,  who  appeared  as  landlord. 
The  assignments  by  Stoddart  to  Moore  of  the  25th  July,  1814,  and  as- 
signment from  Moore  to  Barton  of  the  13th  July,  1816,  were  not  re- 
gistered until  the  27th  day  of  February,  1819. 
ffoUf  for  the  plaintiff,  contended,  that  a  subsequent  purchaser  for  a 

food  consideration,  having  registered  his  title  first,  was  to  be  preferred 
efore  the  prior  purchaser.  By  7  Anne,  c.  20,  s.  1,  all  unregistered 
conveyances  are  to  be  adjudged  fraudulent  and  void  against  subsequent 
purchasers  for  valuable  consideration.  That  is  decisive  of  the  case. 
As  to  the  knowledge  of  the  prior  conveyance,  it  can  make  no  difference 
at  law.  AH  that  it  can  do,  is  perhaps,  to  entitle  the  defendant  to  relief 
in  equity. 

Abrahamj  contrd..  The  object  of  the  act  of  parliament  was  to  pre- 
vent frauds  by  secret  conveyances. — That  is  expressed  to  be  its  object 
in  the  preamble.  Now,  in  the  present  case,  there  is  clearly  no  fraud, 
for  the  fact  of  the  existence  of  the  prior  conveyance  was  known  to  the 
subsequent  purchaser.  This,  therefore,  is  not  within  the  mischief 
intended  to  be  remedied  by  the  act.  In  Cheval  v.  Nichols^  1  Str.  664, 
this  was  the  view  taken  by  the  Court  of  the  act.  And  in  Wor%ley  v. 
DemattoBy  1  Burr.  467,  Lord  Mansfield  puts  the  case  of  the  subsequent 
purchaser  with  the  knowledge  of  a  prior  unregistered  conveyance,  as  a 
fraudulent  act  on  the  part  of  the  former.  He  also  cited  Le  Neve  v.  Le 
Neve,  8  Atk.  646. 

Abbott,  C.  J.  A  court  of  law  is  now  called  upon  for  the  first  time, 
*to  put  a  construction  on  words  of  this  statute,  by  which  it  is  enacted, 
that  every  deed  or  conveyance  that  shall,  after  the  29th  September, 
1709,  be  made  and  executed,  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser,  or  mortgagee,  for  valuable  consid- 
eration, unless  a  memorial  thereof  be  registered  before  the  registering 
of  the  memorial  of  the  deed  or  conveyance,  under  which  such  subse- 
quent purchaser  or  mortgagee  shall  claim.  Now  it  is  impossible,  that 
plainer  words  could  be  used,  and  I  think  that  sitting  in  a  court  of  law, 
we  are  bound  to  give  effect  to  them,  and  that  we  cannot  say,  that  this 
deed  is  not  fraudulent  and  void  within  the  meaning  of  this  act,  because. 
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possibly  it  may  turn  out  upon  examination,  that  the  defendant  is  entitled 
to  some  relief  in  equity.  If  there  be  any  such  ground,  a  court  of  equity 
may  interfere,  and  this  case  shows  clearly  how  inconvenient  it  would 
be,  if  this  Court  were  to  enter  into  any  equitable  considerations.  For 
here,  it  is  clear,  that  the  lessor  of  the  plaintiff  had  at  all  events  a  lien 
on  the  instrument  of  conveyance.  What  effect  that  might  have  on  a 
court  of  equity,  I  cannot  say,  but  I  think  it  at  least  is  a  fit  matter  for  its 
consideration.  We,  however,  in  a  court  of  law,  must  give  effect  to 
the  word  of  the  act. 

Bayley,  J.  I  am  of  the  same  opinion.  The  words  of  the  statute 
are,  that  such  deeds  or  conveyances  shall  be  adjudged  fraudulent  and 
void  against  every  subsequent  purchaser  for  valuable  consideration.  It 
is  to  be  observed,  that  the  words  "bona  fide  purchaser"  are  not  used. 
I  think,  therefore,  that  we  are  bound  in  a  court  of  law  to  give  effect  to 
these  words.  That  seems  to  have  been  the  opinion  of  the  judges  in 
the  cases  cited,  although  they  thought  that  a  court  of  equity  would,  in 
some  cases,  interfere  to  relieve  the  party.  It  is  so  laid  down  by  Lord 
Hardwicke,  in  Ze  Neve  v.  Le  Neve,  and  the  words  of  Lord  Mansfield. 
in  Doe  v.  Routlege,  Cowp.  712,  are  these:  "Equity  says,  if  the  party 
knew  of  the  unregistered  deed,  his  registered  deed  shall  not  set  it  aside, 
because  he  has  that  notice  which  the  act  of  parliament  intended  he  should 
have.''  He  therefore  puts  it  as  a  case  in  which  equity  would  interfere ; 
and  the  circumstances  of  the  case  shows  the  propriety  of  our  adhering 
to  the  words  of  the  act;  for  I  am  by  no  means  clear  that  we  should  not 
work  great  injustice,  if  we  were  to  decide  in  favour  of  the  defendant 

Best,  J.*  The  words  of  this  statute  are  quite  clear,  and  in  the  ab- 
sence of  any  case,  I  should  think  the  plaintiff  entitled  to  judgment.  But 
it  seems  to  me  that  the  case  of  Le  Neve  v.  Le  Neve,  in  which  Lord 
Hahdwicke  considers  the  party  under  these  circumstances  as  entitled  to 
relief  in  equity,  is  an  authority  to  show,  that  at  law  he  is  without  defence. 

Judgment  for  the  lessor  of  the  plaintiff. 

*  Holroyd,  J.,  ab§ent  at  ChambeTs. 


GOODE  and  BENNION  v.  HARRISON.— p.  147. 

(In  Error.) 

Where  an  infant  held  himaelf  out  as  in  partnership  with  I.  H^  and  continued  to  act  as  such 
till  within  a  abort  period  of  his  coming  of  age ;  but  there  was  no  proof  of  his  doing 
any  act  aa  a  partner  after  twenty -one:  HtUy  that  it  was  his  duty  to  notify  his  disaf 
firmanoe  of  the  partnership  on  arriving  at  twenty-one ;  and  as  he  has  neglected  to  do 
so,  that  he  was  responsible  to  persons  who  had  trusted  I.  8.  with  goods  subsequently 
to  the  infant's  attaining  twenty-one,  on  the  credit  of  the  partnership. 

Wkit  of  error  from  the  Court  of  Common  Pleas  at  Lancaster.  The 
original  action  was  brought  by  Harrison  against  Goode  and  Bennion,  as 
partners,  to  recover  the  amount  of  a  certain  bill  of  exchange  for  187/. 
12^.     There  were  also  other  counts  for  goods  sold  and  delivered.    The 
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only  question  made  was  as  to  the  liability  of  Bennion.  At  the  trial,  at 
the  Lancaster  Summer  assizes,  1819,  before  Bayley,  J.,  the  counsel  for 
the  defendant,  Bennion,  tendered  a  bill  of  exceptions  to  the  learned 
Judge's  direction  to  the  jury,  which  bill  of  exceptions  stated  the  fol« 
lowing  facts,  viz. :  that  upon  the  trial  the  counsel  for  Harrison,  to  main- 
tain their  issue,  gave  in  evidence  thai  John  Goode  and  Bennion,  in 
April,  1818,  called  upon  one  James  Fair,  a  broker,  at  Manchester; 
that  Goode  introduced  Bennion  to  Fair  as  a  friend  of  his  from  Liver- 
pool, and  said,  "We  want  goods:"  that  Fair  went  with  them  to  Harri 
son  and  other  houses  in  Manchester,  and  introduced  them  to  Harri- 
son as  the  firm  of  Goode  and  Bennion ;  that  they  bought  goods  of  Har 
rison  to  the  amotmt  of  130/.,  and  from  several  different  other  persons 
fifteen  parcels,  to  the  amount  altogether  of  1590/.,  and  Fair  transmitted 
copies  of  the  invoices  of  the  goods,  directed  to  Goode  and  Bennion,  Liv 
erpool,  some  of  which  were  made  out  to  the  firm  of  Goode  and  Ben- 
aion,  others  to  John  Goode  and  T.  Bennion ;  that  some  of  the  original 
mvoices  were  seen  by  them  in  Fair's  counting*housc,  and  the  goods 
were  forwarded  to  the  .address  of  Goode  and  Bennion,  and  remittances 
came  back:  that  when  Goode  and  Bennion  were  in  Manchester,  in  April, 

1818,  Goode,  in  the  hearing  of  Bennion,  said,  that  if  the  goods  they  then 
bought  would  answer  the  purpose,  in  a  very  short  time  they  would  have 
500  pieces  of  one  sort  and  500  of  another  sort;  that  after  this  Fair  cor- 
responded with  the  firm  of  Goode  and  Bennion  :  that  in  April,  1818, 
Goode  and  Bennion  had  a  counting-house  in  Liverpool ;  that  the  name 
of  Goode  appeared  on  the  private  door,  and  remained  there  till  August, 

1819,  but  the  name  of  Bennion  4id  not  appear  at  all  on  the  counting- 
house  :  that  Goode  had  been  sometime  in  the  counting-house  before 
this  transaction  of  Goode  and  Bennion,  but  had  not  shipped  goods  be- 
fore :  that  in  the  beginning  of  January,  1819,  Fair  received  a  letter,  in 
the  hand-writing  of  Goode,  ordering  goods,  of  which  the  following  is  a 
copy:  "Liverpool,  January  4th,  1819.  My  dear  Sir,  Though  we  have 
not  yet  received  the  promised  detained  accounts  from  America,  we  are 
anxious  that  all  the  opportunity  of  cheap  purchasing  may  not  go  past. 
We,  therefore,  authorize  you,  if  the  terms  are  about  the  same,  to  pur- 
chase for  N.  York,  from  300/.  to  500/.  of  the  most  saleable  articles,  to 
secure  which  more  fully,  we  wish  the  greatest  extent  of  credit  men- 
tioned in  your  letter,  I  am,  for  G.  and  B.,  very  respectfully,  yours, 
John  Goode."  That  Fair,  in  consequence  thereof,  bought  goods  from 
Harrison  to  the  amount  of  187/.  I2s,,  having  no  reason  to  suppose  that 
the  connection  between  Goode  and  Bennion  was  put  an  end  to,  and  for- 
warded the  goods,  and  also  a  bill  of  parcels  for  the  same,  to  the  direc- 
tion of  Goode  and  Bennion,  and  that  on  the  16th  January,  1819,  Har- 
rison drew  a  bill  of  exchange  for  the  amount  of  those  goods  upon  Goode 
and  Bennion,  which  bill  of  exchange  the  said  John  Goode  accepted  in 
the  name  of  Goode  and  Bennion,  and  which  was  the  bill  of  exchange 
mentioned  in  the  first  count  of  the  declaration :  that  Fair  did  not  see 
Bennion  from  the  time  of  his  being  in  Manchester,  in  April,  1818,  til] 
the  month  of  February,  1819,  at  which  time  Bennion  asked  Fair  foi 
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the  account  current  of  €k)ode  and  Bennion  for  goods  bought  when  he 
and  Goode  came  to  Manchester,  in  April,  1818,  and  said,  at  the  same 
time,  that  the  transaction  in  April,  1818,  was  the  only  one  that  he  was 
engaged  in  with  Goode,  and  that  all  that  account  should  be  paid.  That 
at  the  time  of  the  purchases  in  April,  1818,  Bennion  did  not  say,  that 
he  was  only  going  to  enter  into  one  adventure  with  Goode:  that  the  said 
goods,  so  first  purchased  from  the  said  plaintiff,  and  others,  were  paid 
fiir  before  the  commencement  of  the  action,  and  that  Goode  is  since  be- 
come a  bankrupt.  And  the  counsel  for  Harrison,  to  maintain  the  said 
issue,  further  produced,  and  gave  in  evidence  the  bill  of  exchange,  and 
also  a  certain  letter  in  the  hand-writing  of  Bennion,  addressed  to  Fair, 
as  follows:  "Liverpool,  20th  April,  1819,  Dear  Sir,  We  shall  be 
obliged  by  your  purchasing  for  our  account  100  pieces  of  the  fancied 
bordered  gingham  dresses,  well  assorted,  and  the  remaining  part  of  100/. 
in  fancy  muslin  bordered  dresses,  well  assorted  cash  prices,  and  re- 
quest that  they  may  be  sent  as  soon  as  possible  per  wagon.  I  remain, 
dear  Sir,  for  Goode  and  self,  yours,  T.  Bennion.  P.  S.  Please  be  very 
particular  in  the  selection."  And  thereupon  the  counsel  learned  in  the 
law  for  the  said  Thomas  Bennion,  in  order  to  support  the  issue  on  his 
part,  gave  in  evidence,  that  Bennion  was  born  on  the  29th  May,  1797 
And  he  also  further  gave  in  evidence  by  one  Riley,  that  the  said  Riley 
was  five  months  in  the  employ  of  Goode,  previously,  and  at  the  time  of 
the  first  purchase,  and  that  he  kept  the  books,  and  that  Bennion  was 
never  a  partner  with  Goode  to  the  knowledge  of  Riley.  Riley  further 
proved,  that  he  went  to  Barbadoes  with  the  goods  purchased  in  April, 
1818.  That  he  sailed  on  the  30th  April,  1818,  and  retunied  on  the  5th 
September,  1818.  That  after  the  5th  September,  1818,  Goode  and  Ben- 
nion communicated  as  private  friends,  but  not  in  the  way  of  business, 
and  that  he,  Riley,  never  knew  Bennion's  name  to  be  used  in  the  pur 
chase  of  goods  after  April,  1818.  That  whilst  Riley  was  absent,  he 
addressed  and  sent  a  letter  to  the  said  Goode  and  Bennion  at  Liver- 
pool, relative  to  the  said  goods  so  shipped  in  the  name  of  Goode  and 
Bennion.  That  Riley  sometimes  saw  Bennion  at  the  counting-house, 
but  had  no  communication  with  him  on  business  before  he  went,  or  af- 
ter he  returned.  And  the  said  counsel  for  the  said  Thomas  Bennion, 
did  then  and  there  insist  before  the  said  justice,  on  behalf  of  the  said 
Thomas  Bennion,  that  the  said  several  matters  so  produced  and  given 
m  evidence,  on  the  part  of  the  said  Thomas  Bennion  as  aforesaid, 
were  sufficient,  and  ought  to  be  admitted  and  allowed  as  decisive  evi- 
dence, to  entitle  the  said  Thomas  Bennion  to  a  verdict,  and  to  bar  the 
said  Thomas  Harrison  of  his  action  against  the  said  Thomas  Bennion. 
And  the  said  counsel,  for  the  said  Thomas  Bennion,  did  then  and  there 
pray  the  said  justice,  to  admit  and  allow  the  said  matters  so  produced 
and  given  in  evidence  for  the  said  Thomas  Bennion,  to  be  conclttsive 
evidence  in  favour  of  the  said  Thomas  Bennion^  to  entitle  him  to  a 
verdict y  and  to  bar  the  said  James  Harrison  of  his  said  action,  against  the 
said  Thomas  Bennion,  and  to  direct  the  jury  accordingly.  But  to  this, 
the  said  counsel  learned  in  the  law,  of  the  said  James  Harrison,  did  then 
and  there  insist  before  the  said  justice,  that  the  same  were  not  suffi- 
cient, nor  ought  to  be  admitted  or  allowed  to  entitle  the  said  Thomas 
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Bennion  to  a  verdict,  and  to  bar  the  said  James  Harrison  of  his  said 
action  against  the  said  Thomas  Bennion,  and  thereupon,  the  said  jus- 
tice stated  his  opinion  to  the  jury  to  be,  that  a  fraud  had  been  commit- 
ted by  the  said  John  Goode,  and  that  where  one  of  two  innocent  par- 
ties was  to  suffer,  he  ought  to  do  so  whose  negligence  occasioned  the 
loss.  That  an  infant  may,  in  point  of  fact,  be  a  partner,  and  sue  as  a 
partner  on  a  contract,  though  he  is  not  liable  to  the  partnership  credi 
tors.  That  in  April,  1818,  the  said  Thomas  Bennion  held  himself  out 
as  a  partner  with  the  said  John  Goode,  and  to  the  said  James  Harrison 
in  particular,  and  that  after  he  came  of  age,  in  May,  1818,  he  should 
^ve  given  notice  of  his  dissent  to  the  said  partnership,  or  that  he  would 
^  no  longer  liable  as  a  partner,  which  he  might  easily  have  done. 
That  he  knew,  he  would  be  supposed  by  the  said  James  Harrison  still 
U)  continue  a  partner,  and  that  he  was  negligent  in  not  putting  a  stop 
to  that  delusion.  That  if  an  infant,  shortly  before  he  becomes  of  age, 
represents  himself  as  a  partner,  he  ought  to  take  care  to  notify,  that  he 
is  not  so  when  he  comes  of  age,  as  he  facilitates  the  commission  of  a 
fraud.  That  though  the  payment,  after  the  infant  came  of  age,  was 
not  sufficient  to  confirm  the  partnership,  yet  as  there  was  in  this  case 
an  actual  partnership  between  the  said  John  Goode  and  the  said  Thom- 
as Bennion,  and  inasmuch  as  the  said  Thomas  Bennion  might  have 
prevented  the  said  James  Harrison  from  being  deceived,  if  he  bad 
given  notice  of  his  dissent  to  the  partnership,  or  that  he  would  be  no 
longer  liable  as  a  partner,  he  ought  to  be  liable  to  the  said  James  Har- 
rison, and  that  in  effect,  by  his  omission  to  do  so,  he  suffered  the  said 
John  Goode  to  pledge  his,  the  said  Thomas  Beniiion's  credit,  to  the  said 
James  Harrison,  after  he  came  of  age,  and,  with  that  direction,  left 
the  same  to  the  said  jury,  and  the  said  jury  then  and  there  gave  their 
verdict  for  the  said  James  Harrison  for,  and  assessed  the  aforesaid 
damages  at  188/.  18^.  damages.  Whereupon  the  counsel  for  the  said 
Thomas  Bennion  excepted  to  the  aforesaid  opinion  of  the  said  justice, 
and  did  insist  on  the  several  matters  and  thhigs  aforesaid,  as  a  bar  to 
the  said  action,  and  that  an  infant  cannot  be  a  legal  partner,  and  that, 
when  the  said  Thomas  Bennion  came  to  the  age  of  21  years,  there 
was  no  necessity  for  him,  nor  was  he  bound  by  the  law  to  give  notice 
of  his  dissent  to  the  partnership,  or  that  he  would  be  no  longer  liable 
as  a  partner,  in  order  to  avoid  the  liability  of  a  partner.  And  that,  as 
the  said  Thomas  Bennion,  in  April,  1818,  was  an  infant,  he  was  not  a 
legal  partner,  and  therefore,  no  notice  was  necessary  to  be  given  by 
him  of  his  dissent  to  the  partnership,  or  that  he  would  be  no  longer 
liable  as  a  partner,  and  inasmuch  as  the  said  several  matters,  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said  Thomas  Bennion, 
and  objected  and  insisted  on  as  a  bar  to  the  said  action,  do  not  appear 
by  the  record  of  the  verdict  aforesaid,  the  said  counsel  for  the  said 
Thomas  Bennion  did  then  and  there  propose  their  aforesaid  exceptions 
to  the  opinion  of  the  said  justice,  and  requested  him  to  put  his  seal  to 
this  bill  of  exceptions,  containing  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  said  Thomas  Bennion  as 
aforesaid,  according  to  the  form  of  .the  statute  in  such  case -made  and 
provided,  and  thereupon  the  said  justice,  &c. 
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Littledakj  for  the  plaintiff  in  error.  In  this  case  Bennion  was  not 
liable :  be  can  only  be  liable  as  a  partner,  not  having  himself  personally 
interfered  in  ordering  the  goods.  Now,  admitting  that  what  passed 
with  Fair  at  Manchester  was  sufficient  to  make  him  liable  as  a  partner, 
in  case  he  had  then  been  of  age,  it  is  clear  here  that  no  act  has  been 
done  by  him  since  his  coming  of  age  to  affirm  the  partnership ;  and  the 
case  ought  not  to  have  been  left  to  the  jury,  as  if  it  was  the  duty  of  the 
infant,  upon  coming  of  age,  to  disaffirm  the  partnership.  In  ffolmea 
y.  Blogg^  1  B.  Moore,  466,  it  was  a  question  arising  out  of  a  lease. 
Now,  a  lease  may  be  for  an  infant's  benefit,  and  an  interest  passes  by 
it ;  and,  therefore,  it  is  for  him  to  disaffirm  it  after  he  comes  of  age,  or 
otherwise  it  will  bind  him.  But  a  partnership  is,  in  contemplation  of 
law,  not  for  his  benefit ;  and,  therefore,  if  nothing  be  done  after  he 
comes  of  age  to  affirm  it,  it  is  at  an  end.  An  infant  cannot  be  a  bank- 
rupt. His  trading  is  not  a  thing  recognised  by  the  law ;  and  it  cannot, 
therefore,  be  necessary  for  him  to  give  a  regular  notice  to  the  creditors 
that  such  a  trading  has  been  put  an  end  to ;  nor  will  the  law  presume 
that  he  commits  a  fraud  in  not  doing  so.  In  Jennings  v.  Rundall^  8 
T.  R.  835,  the  infant  was  held  not  to  be  liable ;  because,  although  the 
action  was  framed  in  tort,  it  was  in  reality  founded  on  a  contract.  An 
infant  is  indeed  liable  to  an  action  for  slander,  assault,  or  anything 
connected  with  crime ;  but  not  for  anything  founded  on  a  contract. 
Now,  in  order  to  make  out  the  partnership,  certain  contracts  are  proved: 
for  each  of  these  acts,  separately,  the  infant  is  not  responsible.  How, 
then,  can  the  partnership,  which  is  the  aggregate  of  these  acts,  be  bind- 
ing upon  him  ? 

Parhej  contrd..  The  case  does  not  go  on  the  ground  of  any  sup- 
posed continuance  of  the  contract  of  partnership  between  Goode  and 
Bennion,  after  the  latter  came  of  age,  but  is  founded  on  grounds  alto- 
gether distinct  Here,  Bennion  permitted  himself  to  be  held  out  to 
the  world  as  a  partner,  and  so  induced  persons  to  believe  that  Goode 
had  anthority  to  bind  him ;  and  there  are  many  cases  depending  upon 
the  principle,  that  where  an  individual  chooses  so  to  act,  he  makes  him- 
self responsible.  In  Monk  v.  Clayt<m^  cited  in  10  Mod.  110,  the  act 
of  a  servant,  though  out  of  place,  was  held  to  bind  the  master,  by 
reason  of  the  former  credit  given  him  by  his  master's  service ;  and  the 
same  principle  applies  to  the  present  case.  Here  the  infant  was  intro- 
duced as  a  partner ;  and  the  conversation  with  Fair,  and  his  own  letter, 
dated  20th  April,  1819,  are  abundantly  sufficient  to  show,  that  up  to  a 
very  short  period  before  his  coming  of  age,  he  represented  himself  as 
a  partner.  He  must,  therefore,  be  held  responsible,  upon  the  principle, 
that  where  one  of  two  innocent  parties  is  to  suffer  by  the  fraud  of  a 
third,  he  ought  to  suffer  who  has  been  the  cause  why  the  credit  has 
been  given. 

LittledaUf  in  reply.  The  case  of  master  and  servant  is  distinguish- 
able. There,  the  master  had  originally  power  to  authorize  the  servant 
to  contract ;  but  the  infant  never  could  give  such  authority  to  his  part- 
ner. In  Yiner's  Abridgment,  tit.  Enfant,  H.  2,  pi.  16,  it  is  thus  laid 
down,  ^^  Case  lies  not  against  an  infant  for  affirming  himself  to  be  of 
age,  and  thereby  borrowing  money  of  the  plaintiffs ;  and  a  distinction 
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was  taken  between  torts  and  contracts  of  infants ;  for  though  infants 
shall  not  be  bound  by  contracts,  yet  they  shall  be  bound  for  torts. 
But,  j7er  Curiam^  though  infants  shall  be  bound  by  actual  torts,  as  tres- 
passes which  are  vi  et  contra  pacem,  yet  they  shall  not  be  bound  by 
those  which  sound  in  deceit.**  That  is,  therefore,  a  direct  authority  in 
point. 

Abbott,  C.  J.  I  am  of  opinion  that,  in  the  present  case,  the  judgment 
ought  to  be  affirmed.  By  tiie  bill  of  exceptions,  it  appears,  that  at  the 
tiial  it  was  insisted  that  the  matters  given  iu  evidence  were  conclusive, 
and  ought  to  have  entitled  the  defendant  to  a  verdict ;  and  that  the 
learned  Judge  should  have  directed  the  jury  accordingly.  The  ques- 
tion now  is,  if  the  evidence  so  proved  was  conclusive,  and  if  the 
!earned  Judge  ought  so  to  have  informed  the  jury  ?  I  think  the  evi- 
dence was  not  conclusive,  and  that  it  was  not  the  duty  of  the  learned 
Judge  so  to  have  informed  the  jury.  No  doubt  Bennion,  whilst  under 
^1,  had  been  a  partner,  and  had  held  himself  out  as  such  to  many  per- 
sons, and  amongst  others,  to  the  plaintiff.  Upon  his  coming  of  age,  he 
does  nothing.  He  indeed  ceases  to  act  as  a  partner,  or  to  purchase 
goods ;  but  he  gives  no  notice  to  any  body  that  he  has  so  ceased.  Then, 
it  is  insisted  in  his  behalf,  that  as  all  he  did  in  the  character  of  a  part- 
ner was  done  in  his  infancy,  this  was  not  necessary ;  and  that  he  is  not 
liable,  unless  it  be  affirmatively  shown  that  he  was  a  partner  with 
Goode  after  he  came  of  age.  But  a  person  may  be  sued  as  a  partner 
who  never  was  in  reality  a  partner.  If  once  a  person  holds  himself 
out  as  being  a  partner,  till  he  gives  notice  that  he  has  ceased  to  be  so, 
those  who  deal  with  the  firm  upon  the  faith  of  the  supposed  partner- 
ship may  consider  him  as  such,  and  he  is  bound  by  that  representation. 
It  is  not  necessary  in  fact,  or  in  law,  that  to  create  a  legal  obligation  a 
partnership  should  be  still  continuing.  The  legal  obligation  may  arise 
from  the  acts  of  the  party  at  one  time,  and  his  forbearance  at  another 
time.  Here,  durmg  infancy,  the  defendant  acts  as  a  partner,  and  when 
he  comes  of  age  he  forbears  to  inform  the  world  that  he  was  not  so. 
Then  the  question  is,  if  the  Judge  ought  to  tell  the  jury  that  it  was  a 
matter  upon  which  they  were  to  deliberate  ?  I  think  the  learned  Judge 
acted  most  correctly  in  leaving  it  to  their  decision,  and  leaving  it  with 
a  strong  intimation  of  his  opinion  against  the  claim  of  exemption  set 
up  by  the  defendant  The  judgment,  therefore,  of  the  Court  of  Com- 
mon Pleas  at  Lancaster  must  be  affirnied. 

Batley,  J.  If  I  had  seen  any  ground  for  changing  the  opinion  I 
delivered  at  the  time  of  the  trial,  I  should  be  very  glad  in  having  the 
opportunity  to  correct  it  now;  but,  in  this  case,  I  still  think  the  present 
plaintiff  entitled  to  recover,  and  that  the  infancy  of  Bennioi»  was  no  bar 
to  the  action.  It  is  clear  that  an  infant  may  be  in  partnership.  It  is 
true  that  he  is  not  Uable  for  contracts  entered  into  during  his  infancy ; 
but  still  he  may  be  a  partner.  If  he  is,  in  point  of  fact,  a  partner 
during  his  infancy,  he  may  when  he  comes  of  age,  elect  if  he  will  con- 
tinue that  partnership  or  not  If  he  continues  the  partnership,  he  will 
then  be  Uable  as  a  partner ;  if  he  dissolve  the  partnership,  and  if,  when 
of  age,  he  takes  the  proper  means  to  let  the  world  know  that  the  part- 
nership is  dissolved,  then  he  will  cease  to  be  a  partner.    But  the  fbunda- 
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tion  of  my  opinion  is  the  negligence  of  Berjiion  at  the  time  he  became 
of  age.  Suppose  an  infant  is  not  really  a  partner,  and  that,  during  his 
infancy,  he  never  in  fact  enters  into  any  joint  purchase,  but  that  he  holds 
out  to  different  people,  <<  I  am  a  partner  with  A.  B./'  and  then  comes 
of  age.  Suppose,  also,  that  the  person  to  whom  he  made  the  repre- 
sentation  furnishes  A.  B.  with  goods,  A.  B.  representing  himself  to  be 
a  partner  with  the  infant,  and  the  latter  having  done  nothing  to  correct 
the  mistake  and  apprehension  in  the  mind  of  the  seller  of  those  goods. 
I  should  think,  in  such  a  case  as  that,  the  infant,  the  person  who,  when 
he  was  an  infant,  had  represented  himself  as  being  a  partner  with  A.  B., 
would,  by  suffering  that  delusion  to  continue  when  he  became  of  age, 
and  neglecting  to  set  the  matter  right,  be  liable  to  all  those  persons  upon 
whom  the  delusion  operated.  That  is  the  justice,  and,  as  it  seems  to 
me,  the  law  of  the  case.  It  would  be  very  hard  if  the  persons  who 
had  sold  the  goods  should  not  have  the  benefit  of  the  credit  pledged ; 
and  the  individual,  when  he  came  of  age,  may  protect  himself  from  the 
consequence  of  that  misrepresentation  by  giving  notice  to  all  the  per 
sons  to  whom  he  has  made  the  false  representation.  For  these  reasons 
I  think  the  judgment  ought  to  be  affirmed. 

HoLROTD,  J.  I  think,  also,  that  the  judgment  ought  to  be  affirmed 
Although  an  infant,  entering  into  partnership  with  other  persons,  is  noi 
responsible  for  the  debts  contracted  during  his  infancy,  while  he  is  so  a 
partner ;  yet  he  may  by  law  be  a  partner,  and  be  entitled  to  all  the 
benefits  resulting  from  the  partnership,  though  he  will  not  be  liable 
for  the  losses,  if  he  chooses  to  take  advantage  of  his  infancy.  Here, 
a  partnership  was  formed ;  and  it  appears  by  the  letter  of  the  20th 
April,  1818,  written  by  the  defendant  himself,  that  that  partnership  con- 
tinued up  to-  that  time,  which  was  within  a  very  short  period  of  his 
attaining  the  age  of  21.  There  was,  I  think,  sufficient  evidence  for  the 
jury  to  draw  the  conclusion  that  the  partnership  continued  until  he 
came  of  age :  and  if  there  was  a  partnership  continuing  when  he  came 
of  age,  that  partnership  must  be  taken  still  to  have  continued  till  some- 
thing was  done  to  dissolve  it ;  and  no  notice  being  given  by  the  infant 
to  dissolve  the  partnership,  all  the  consequences  of  law  result  from  it, 
one  of  which  is,  that  a  partner  at  age  is  responsible  for  all  the  debts 
contracted  by  the  firm  after  he  came  of  age.  I  think  that  the  defend- 
ant is  liable,  and  that  the  judgment  ought  to  be  affinned. 

Best,  J.  I  am  of  the  same  opinion;  and  I  think  that  the  direction 
of  the  learned  Judge  was  perfectly  correct  The  fallacy  of  Mr.  Lit- 
iledaWs  argument,  I  think,  arises  from  this  circumstance :  he  considers 
the  contract  of  an  infant  as  absolutely  void  from  the  beginning.  But 
it  is  not  void ;  for  if  void,  the  infant  himself  could  take  no  advantage 
of  it.  It  has  however  been  decided  that  an  infant  may  be  a  partner, 
and  may  take  advantage  of  a  partnership  contract  Here,  the  infant, 
by  holding  himself  out  as  a  partner,  contracted  a  continual  obligation ; 
and  that  obligation  remains  till  he  thinks  proper  to  put  an  end  to  ir 
He  continued  that  obligation  when  he  became  of  age,  when  be  became 
capable  of  managing  his  own  concerns ;  and  if  he  wished  to  be  un 
derstood  as  no  longer  continuing  as  a  partner,  he  ought  to  have  noti 
fied  it  to  the  world    Not  having  done  so,  I  think  that  contract,  which 
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was  voidable  only  in  the  first  instance,  became  absolute  as  againat  him. 
I  am  of  opinion  that  when  he  in  the  month  of  April,  had  distinctly 
stated  to  the  person  to  whom  that  letter  was  written,  that  he  was  not 
a  partner  in  a  particular  transaction,  but  a  general  partner,  and  direct- 
ed goods  to  be  purchased  for  the  concern,  the  world  had  a  right  to 
take  him  to  be  a  partner  till  he  thought  proper  to  put  an  end  to  it ;  and 
if,  after  he  became  of  age,  he  allowed  the  delusion  to  go  on,  inducing 
the  world  to  believe  that  the  partnership  was  continuing,  he  must,  like 
every  other  man,  take  the  consequence.  It  seems  to  me,  on  the  prin- 
ciples of  honesty  as  well  as  by  the  rules  of  law,  this  judgment  ought 
to  be  affirmed. 

Judgment  affirmed. 


PHILLIPS  and  Another  v.  BARBER.— p.  161. 

V^here,  in  an  action  on  a  policy  of  inaarance  on  ahip,  in  the  usual  form,  for  twelve  monthly 
at  sea  and  in  port,  the  loss  averred  was  as  fiiHows:  that  the  ship  having  arrived  at  the 
harbour  of  St  J.,  and  discharged  her  cargo,  it  became  necessary  to  place  her,  and  she 
was  accordingly  placed  in  a  graving-dock,  there  to  be  repaired,  and  near  to  a  certain 
wharf  in  the  graving-dock ;  and  that,  whilst  she  was  there,  by  the  violence  of  the  wind 
and  weather  she  was  thrown  over  on  her  side,  whereby  she  struck  the  giuund  with  great 
violence,  and  was  bilged,  dec :  Held,  that  this  was  a  loss  within  the  general  words  of  thi* 
policy,  **  all  other  perils,  losses,  and  misfortunes,"  dtc.,  for  which  the  underwriters  were 
liable. 

Held,  also,  that  the  above  facts,  with  the  additional  circumstance  of  there  being  two  or  throe 
feet  water  in  the  graving-dock  when  the  accident  happened,  did  not  amount  to  a  loss  by 
perils  of  the  sea. 

Declaration  on  a  policy  of  insurance,  in  the  usual  form,  on  the 
ship  Susannah,  for  twelve  months  from  the  20th  February,  1820,  to 
the  19th  February,  1821,  both  days  inclusive,  a/  sea  and  in  port. 
The  loss  was  alleged  in  the  first  count  of  the  declaration  as  follows : 
And  the  said  plaintiffs  further  say,  that  heretofore  and  during  the  con- 
tinuance of  the  risks  in  the  said  writing  or  policy  of  insurance  men- 
tioned, and  thereby  insured  against,  to  wit,  on  the  1st  day  of  October, 
1820,  aforesaid,  the  said  ship  arrived  at  the  harbour  of  the  city  of  St. 
John,  in  the  province  of  New  Brunswick,  and  then  and  there  dis- 
charged a  certain  cargo,  with  which  the  same  was  then  stored,  and 
loaded,  and  thereupon  it  then  and  there  became  necessary  to  take  and 
place,  and  the  said  ship  was  then  and  there  accordingly  taken  and 
placed  in  a  certain  graving-dock  there,  in  order  that  the  same  might  be 
repaired  and  amended,  and  rendered  fit  to  proceed  on  her  then  intend- 
ed voyage.  And  the  said  plaintifis  further  say,  that  the  said  ship  was 
then  and  there  placed  near  to  a  certain  wharf  in  the  said  graving-dock, 
and  that  afterwards,  and  during  the  continuance  of  the  risks  in  the  said 
policy  of  insurance  mentioned,  to  wit,  on  &c.,  and  whilst  the  said  ship 
was  lying  against  the  said  graving-wharf,  so  placed  there  as  aforesaid, 
the  same,  by  the  violence  of  the  wind  and  weather  was  with  great 
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force  and  violence  blown  over  on  her  side,  whereby  the  said  ship  was 
thrown  upon  and  struck  the  ground  with  great  violence,  and  thereby, 
then  and  there  was  bilged,  strained,  shattered,  and  greatly  injured, 
damaged,  broken,  and  spoiled,  and  it,  thereupon,  then  and  there  be- 
came expedient  and  necessary  to  sell  and  dispose  of  the  said  ship,  and 
the  same  was  then  and  there  accordingly  sold  at  the  said  port  of  St 
John  aforesaid,  and  by  means  of  the  premises  aforesaid,  the  said  Dan- 
iel Phillips  sustained  an  average  loss,  to  wit,  an  average  loss  of  764/. 
6s.  6d.  upon  dnd  in  respect  of  the  said  ship,  to  wit,  at,  &c.,  and  there- 
by, and  according  to  the  form  and  effect  of  the  said  policy  of  insurance, 
and  his  promise  and  undertaking,  the  said  defendant  then  and  there 
became  liable  to  pay  and  ought  to  have  paid  to  the  said  plaintiffs  a 
certain  sum  of  money,  to  wit,  the  sum  of  84/.  18«.  6d.  of  Uke  ^awful 
money,  being  his  the  said  defendant's  proportion  of  the  said  average 
loss  for  and  in  respect  of  the  said  sum  of  100/.,  so  by  him  insured  as 
uoresaid.  The  second  count  alleged  the  loss  by  perils  of  the  sea  gen* 
erally.  To  the  first  count,  the  defendant  demurred  specially,  assigning 
for  cause  of  demurrer,  that  it  was  not  stated  that  the  ship  was  at  sea 
or  in  port  when  the  loss  thereof  happened,  and  that  the  nature  of  the 
said  graving-dock  was  not  stated,  nor  did  it  appear  whether,  at  the 
time  of  the  loss,  the  ship  was  in  the  water  or  on  dry  ground,  nor  that 
the  loss  happened  from  any  peril  insured  against  by  the  policy,  nor 
that  the  said  ship  might  not  have  been  repaired  at  the  said  city  of  St. 
John,  nor  how  it  was  necessary  to  sell  the  same,  nor  how  much  the 
sale  Uiereof  produced,  and  that  the  loss,  as  stated,  was  in  its  nature  not 
an  average  but  a  total  loss,  with  benefit  of  salvage  to  the  underwriters, 
and  was  alleged  without  sufficient  certainty  and  precision.  And  as  to 
the  other  count,  he  pleaded  the  general  issue. 

CampbeU^  in  support  of  the  demurrer.  This  was  not  a  loss  for 
which  the  underwriters  were  liable,  being  a  mere  accident,  happening 
to  the  ship  whilst  under  repairs.  The  loss  is  clearly  not  one  of  the 
perils  enumerated  in  the  policy.  Nor  will  the  general  words  at  the 
end  be  sufficient  to  include  the  case ;  for  those  words  apply  only  to 
perils  eiusdem  generis  with  those  enumerated.  Suppose  the  ship 
damaged  by  worms,  or  that  rats  made  holes  in  the  bottom,  and  so  the 
loss  happened :  it  is  clear,  that  in  such  cases,  the  underwriters  would 
not  be  liable.  In  Thompson  v.  Whitmorej  8  Taunt.  227,  the  loss 
alleged  in  the  declaration  was  by  the  waves,  winds,  and  perils  of  the 
sea.  And,  in  truth,  the  waves  there  actually  caused  the  loss;  for 
they  washed  awav  the  supports  of  the  vessel,  in  consequence  of  which 
she  was  damaged.  But  the  Court  there  h^ld  it  not  to  be  a  loss  by 
perils  of  the  sea.  On  that  occasion,  the  case  of  Bowcroft  v.  Dunsmore 
was  cited  and  relied  on,  where  Lord  Ebnton  held,  that  a  loss  occa- 
sioned by  the  ship's  not  being  able,  when  hove  down,  to  bear  the  strain, 
and  in  consequence,  being  arawn  on  the  land,  where  she  bilged,  was 
not  a  loss  bv  perils  of  the  sea.  He  also  cited  Pelbf  v.  2%e  Royal 
Exchange  Assurance  Company,  1  Burr.  841.  Besides,  it  is  not  dis- 
tinctly alleged  that  this  loss  happened  in  port. 

Chittyj  contra,  was  stopped  by  the  Court. 

VOL.  VII. — 7 
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Abbott,  C.  J.  I  am  of  opinion^  that  the  plaintiff  is  entitled  to 
recover.  In  tl^is  case  he  has  not  entangled  himself  by  any  particular 
allegation,  but  has  shown  fully  the  manner,  time,  and  place  of  the  loss. 
This,  it  is  to  be  observed,  was  a  policy  upon  the  ship  for  time  at  sea 
and  in  port.  Now,  the  loss  stated  in  the  declaration  was,  that  after 
the  ship  had  discharged  her  cargo  at  the  harbour  of  St.  John,  she  was 
then  and  there  placed  in  a  certain  graving-dock  there,  for  the  purpose 
of  repair,  near  to  a  certain  wharf,  and  that  whilst  she  was  lying  there, 
she  was,  by  the  violence  of  the  wind  and  weather,  blown  over  on  hex 
side,  and  damaged,  so  that  it  became  necessary  to  sell  her.  Now,  I 
think  that  it  is  clearly  alleged  that  this  was  a  loss  happening  in  port. 
And  then  the  question  will  be,  whether  it  is  a  loss  falling  within  any 
of  the  perils  insured  against  Now,  the  perils  insured  against  are  of 
the  seas,  men  of  war,  fire,  &c.,  and  of  all  other  perils,  losses,  and  mis- 
fortunes that  have  or  shall  have  come  to  the  hurt,  detriment,  or  dam- 
age of  the  said  ship.  These  general  words  are,  indeed,  restrained  in 
construction  to  perils  ejusdem  generis  with  those  more  particularly 
enumerated  in  the  policy.  In  this  case,  however,  the  loss  was  occa- 
sioned by  the  violence  of  the  wind  and  weather  in  port ;  and  it  seems 
to  me,  therefore,  to  have  been  produced  by  a  peril  ejusdem  generis 
with  those  specified,  and  to  fall  within  the  general  words  of  the  policy. 
There  must,  therefore,  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

On  the  first  day  of  term,  Scarlett  moved  to  enter  a  verdict  for  the 
plaintiff  on  the  second  count,  averring  a  loss  by  the  perils  of  the  sea. 
The  facts  given  in  evidence  at  the  trial  were  the  same  as  those 
stated  in  the  first  count  of  the  declaration,  with  the  addition,  that 
there  was  between  two  and  three  feet  depth  of  water  in  the  graving- 
dock  at  the  time  the  ship  was  blown  over.  He  cited  Fletcher  v.  In- 
glisy  2  B.  &  A.  315,  as  an  authority  in  point.  But  the  Court  were  of 
opinion,  that  this. was  not  a  loss  by  the  perils  of  the  sea;  and  they 
idded,  that  the  case  cited  was  clearly  distinguishable;  for  the  ship 
there  was  in  the  ordinary  course  of  her  voyage  when  the  damage 
happened,  which  was  not  the  case  here. 

Rule  refused. 


MURRAY  V.  KING.— p.  165. 

The  oondition  of  a  bond,  after  raddng  that  defendant  and  J.  8.  had  deliyered  and  endorsed 
to  the  plaintiff  a  bill  of  exchange,  drawn  by  J.  8.  and  accepted  by  A.  B.,  waa,  that  de- 
fendant and  J.  8.,  or  either  of  them,  their  heirs,  &c.,  ehould  pay,  or  cause  to  be  paid,  to 
the  plaintiff,  his  executors,  dec.,  the  sum  secured  by  the  bill,  within  one  month  after  it 
should  become  due  and  payable,  m  case  it  should  not  be  then  paid  by  the  acceptor,  to  the 
plaintifi^  his  executon,  m.,  acooiding  to  the  tenor  of  the  said  bill,  together  with  in* 
terest  from  the  time  the  bill  became  due:  HM,  that  to  an  action. on  this  bond,  it  was  not 
a  good  plea,  that  the  bill,  when  due,  had  n  >t  been  presented  for  payment  to  the  acceptor, 
or  that  due  notice  of  its  dishonour  had  not  )«en  given  to  the  defendant  and  J.  8.,  or  either 
of  them. 

Debt  on  bond     The  defendant  craved  over  of  the  bond  and  condi 
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tion,  which  recited,  that  W.  B.  Tufnell  and  the  defendant  had  deliv- 
ered  and  endorsed  to  the  plaintiff  (who  had  discounted  the  same)  a  bill 
of  exchange,  drawn  by  Tufnell  on,  and  accepted  by,  one  Tyrell,  dated 
January  14th,  1819,  for  the  sum  of  1 300/.,  payable  12  months  after 
date,  for  value  received,  and  payable  to  Tufnell,  or  his  order ;  and  it 
then  provided,  that  if  Tufnell  and  the  defendant,  or  either  of  them, 
their  heirs,  &c.,  should  pay  or  cause  to  be  paid  to  the  plaintiff,  his  ex- 
ecutors, &c.,  the  said  sum  of  1300/.,  within  one  month  after  the  said 
bill  of  exchange  should  become  due  and  payable  as  aforesaid,  in  case 
the  said  sum  of  1300/.  should  not  be  then  paid  by  Tyrell  to  the  plain- 
tiff, his  executors,  &c.,  according  to  the  tenor  of  the  said  bill  of  ex- 
change, together  with  interest  for  the  same  from  the  time  that  the  said 
bill  of  exchange  should  have  become  due  and  payable,  then  the  obli- 
gation should  be  void,  &c.  The  defendant  pleaded  firstly,  non  est  fac- 
tum; secondly  and  thirdly,  that  the  bond  was  given  for  usurious  con- 
sideration, upon  which  pleas  issues  were  joined;  and,  fourthly,  that 
the  plaintiff,  when  the  bill  of  exchange  in  the  bond  mentioned  became 
due  and  payable,  did  not  duly  present,  or  cause  to  be  presented,  the 
said  bill  of  exchange  to  Tyrell,  for  payment  thereof,  according  to  the 
usage  and  custom  of  merchants,  but  wholly  neglected  to  present  the 
said  bill  for  payment  for  a  great  and  considerable  time,  to  wit,  until 
one  month  had  elapsed  after  the  said  bill  of  exchange  became  due  and 
payable,  according  to  the  tenor  thereof;  and,  fifthly,  that  after  the  bill 
of  exchange  became  due  and  payable,  and  according  to  the  tenor  and 
effect  thereof,  to  wit,  on,  &c.,  at,  &c.,  the  said  bill  was  presented  to  Tyr- 
ell for  payment  thereof,  and  payment  required,  but  that  Tyrell  neg- 
lected and  refused  to  pay  the  same,  and  that  the  plaintiff  did  not  give, 
or  cause  to  be  given,  notice  of  the  non-payment  of  the  bill  to  the  de- 
fendant, or  to  Tufnell,  in  a  reasonable  time  after  the  bill  become  due. 
To  the  fourth  plea,  the  plaintiff  replied,  that  the  acceptance  of  the  bill 
>f  exchange  by  Tyrell  was  a  forgery;  and  that  the  defendant  and  Tuf- 
nell, long  before  the  said  bill  of  exchange  become  due,  to  wit,  on,  &c., 
well  knew  that  it  was  so;  and  that,  by  reason  of  the  premises,  the  said 
bill  of  exchange  was  not  presented  and  shown  to  Tyrell  for  payment 
thereof,  and  payment  of  the  said  sum  of  money  therein  specified  was 
not  required.  There  was  a  similar  replication  to  the  fifth  plea.  To 
these  replications,  the  defendant  rejoined,  that  he  did  not,  before  the 
said  bill  of  exchange  became  due  and  payable,  know  of  the  forgery 
of  Tyrell's  acceptance.     Demurrer  and  joinder. 

Campbell^  in  support  of  the  demurrer.  The  pleas  are  insufficient ; 
for  they  do  not  allege  that  the  condition  of  the  bond  has  been  per- 
formed, but,  on  the  contrary,  admit  that  it  has  been  broken.  The  only 
qualification  in  the  condition  is,  in  case  the  sum  of  13002.  shall  not  be 
]VAnl  within  one  month  after  the  bill  of  exchange  shall  become  due. 
The  contract  therefore  was,  that  the  acceptor  should  have  a  month  to 
pay  the  bill :  and  if  then  not  paid,  that  the  obligors  of  the  bond  would 
pay  it.  It  is  clear  that  it  was  competent  for  the  parties  to  waive  the 
necessity  of  any  presentment,  which,  in  fact  they  have  done.  If,  in 
deed,  it  had  been  a  special  acceptance,  perhaps  the  words,  according 
to  the  tenor  of  the  said  bill,  might  have  required  a  presentment ;  hut 
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it  does  not  appear  that  this  was  so.  The  pleas  only  state  non-present- 
ment ;  they  do  not  say  due  diligence  was  not  used,  or  that  the  drawer 
or  endorsers  were  thereby  discharged,  which  ought,  at  all  events,  to 
have  been  done.  The  case  of  Warrington  v.  FurboTj  8  East,  242,  is  a 
direct  authority  for  the  plaintiff. 

Ohitty,  contra.  The  authority  of  Warrington  v.  Furbor  is  doubt 
ful,  after  the  case  of  Philips  v.  Astlingj  2  Taunt.  206,  which,  to  a 
great  extent,  overruled  it.  Here,  the  obligees  are  bound  to  pay  the 
bill,  in  case  it  be  not  paid  by  the  acceptor,  according  to  the  tenor  and 
effect  of  the  said  bill  of  exchange.  Now,  those  words  include  the  neces- 
sity of  presentment ;  for  they  show  that  the  ordinary  course  of  mer- 
cantile dealings  is  to  be  followed ;  and  part  of  that  course  is,  to  pre- 
sent the  bill  for  payment  to  the  acceptor,  and,  in  case  of  dishonour,  to 
give  notice  to  the  other  parties  to  the  bill.  How  is  the  acceptor  to 
av  it,  unless  it  be  presented  to  him  ?  For  he  cannot  tell  who  is  the 
older,  till  it  is  so  presented.     The  pleas,  therefore,  are  sufficient. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover. Here,  the  condition,  after  reciting  that  Tufnell  and  the  defen- 
dant had  delivered  and  endorsed  to  Murray  a  bill  of  exchange,  drawn 
by  Tufnell  and  accepted  by  Tyreli,  provided,  that  the  bond  shall  be  void 
in  case  they,  or  either  of  them,  should  pay  the  amount  of  the  bill  within 
one  month  after  it  became  due,  in  case  it  should  not  be  then  paid  by 
the  acceptor.  Now,  all  this,  in  substance,  amounts  to  an  undertaking 
to  pay  the  bill,  with  interest,  within  one  month  after  it  was  due,  if  not 
then  paid  by  the  acceptor.  It  is  admitted  that  that  month  had  elapsed, 
and  that  it  has  not  been  paid  by  the  acceptor,  according  to  the  condi- 
tion of  the  bond;  therefore  the  defendants  are  answerable.  It  is,  how- 
ever, contended  by  the  defendant's  plea,  that  we  are  to  engraft  upon 
this  bond  those  limitations  which  the  law  imposes  upon  the  holders  of 
bills  of  exchange,  namely,  a  due  presentment  to  the  acceptor,  and  a 
notice  of  dishonour  to  the  drawer  and  endorser.  I  am  of  opinion  that 
we  ought  not  so  to  do.  I  do  not  rely  on  the  case  of  Warrington  v 
Furbor  J  8  East,  242 ;  because  that  case  has  been  broken  in  upon  by 
the  case  of  Phillips  v.  ^siting.  But  there  is  a  main  distinction  be- 
tween those  cases  and  the  present;  for,  in  both  of  them,  the  guaranties 
were  given  by  persons  not  interested  as  parties  to  the  original  instru- 
ment But  here,  the  bond  is  given  by  Tufnell  and  the  defendant,  who 
were  both  parties  to  the  bill.  Now,  in  that  character,  if  no  bond  had 
been  given,  it  is  clear  they  would  have  been  liable,  in  case  the  formal- 
ities stated  in  the  pleas  had  been  complied  with ;  and  if  the  only  object 
of  the  bond  had  been  to  give  the  plaintiff  a  security  of  a  higher  nature, 
and  to  make  the  party  liable  in  case  those  formalities  had  been  com- 
plied with,  I  think  we  should  have  found  it  so  expressed  in  the  condi- 
tion; and  not  finding  that,  I  therefore  conclude  that  the  parties  meant 
to  engage  to  pay  the  bill  at  all  events,  as  sureties  for  the  acceptor,  in 
case  he  did  not  pay  it;  and  if  so,  it  is  clear  that  the  pleas  are  insuffi- 
cient, and,  therefore,  there  must  be  judgment  for  the  plaintiff. 

Batlet,  J.  I  have  had  considerable  doubts  in  the  course  of  this 
argument ;  but  ray  mind  has  at  length  come  to  the  conclusion  that  the 
pleas  are  bad,  and  that  the  plaintiff  is,  therefore,  entitled  to  recover.    In 
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this  case  Tiifnell  and.^ilg  were  the  drawer  and  endorser  of  the  bill  of 
exchange ;  and  the  conlliOgn  is,  that  if  the  bill  be  not  paid  when  due, 
for  the  payment  of  whidfi  to  the  acceptor  they  have  become  sureties, 
they  would  pay,  or  cause"  ta*W.  paid,  the  bill  within  one  month  after  it 
became  due,  and  was  not  pali^.'bjr  the  acceptor.  It  is,  therefore,  con- 
ditioned for  their  own  acts,  in'casejgf  a  given  event,  namely,  the  non- 
payment of  the  acceptor.  Now,  ttWacceptor  has  not  paid  the  bill  in 
money,  nor  have  Tufnell  and  King.done  so.  The  bond,  therefore,  is 
forfeited,  unless  the  neglect  to  present  !+lV-bill  to  the  acceptor,  and  the 
want  of  notice  to  the  other  parties,  be  considered  by  the  Court  as  an 
equivalent  to  actual  payment  Now,  I  thiilk  this  was  not  the  intention 
of  the  parties  to  this  bond.  If  no  bond  had*  beeti>  given,  laches  on  the 
part  of  the  holder  would  have  exonerated  TuftiSt^nd  the  defendant; 
and  one  object  of  the  bond  might,  therefore,  have  ^ejj4!0  exonerate  the 
plaintiff  from  such  a  risk.  It  was  very  easy  for  TufHeR^nd  King  to 
ascertain  by  inquiry,  whether  Tyrell  had  paid  the  billfahd  I  think  the 
fair  meaning  of  the  words  in  this  condition  was  to  throjcv^  upon  them 
this  obligation. 

HoLROTD,  J.  I  think  that  the  pleas  are  bad.  By  the  condition  of 
the  bond,  it  appears  that  it  was  given  by  persons  who  were  parties  to 
the  original  instrument,  and  who  would  have  been  answerable  inde- 
pendently of  the  bond,  in  case  the  custom  of  merchants  had  been  prop- 
erly acted  upon,  namely,  by  a  due  presentment  and  notice  of  dishon- 
our. Under  these  circumstances,  the  bond  was  executed;  and  the 
only  event  specified  in  the  condition,  upon  which  the  money  was  to  be 
paid  by  Tufnell  and  the  defendant,  is,  in  case  the  money  is  not  paid  by 
the  acceptor,  according  to  the  tenor  of  the  bill.  Now,  non-payment  by 
the  acceptor,  even  without  presentment,  is  non-payment,  accorduig  to 
the  tenor  of  the  bill ;  for  a  presentment  is  not  a  material  ingredient  to 
entitle  a  party  to  maintain  an  action  against  the  acceptor.  He  may,  per- 
haps, plead  as  a  defence,  that  he  was  always  ready  to  pay  the  bill,  and 
that  as  soon  as  he  knew  who  was  the  holder  of  it,  he  tendered  the  mon- 
ey ;  but  a  plea,  that  the  bill  was  not  presented  to  him,  would  be  np 
discharge.  Here,  Tufnell  and  the  defendant,  in  case  no  bond  had  been 
executed,  would  have  been  discharged  by  the  want  of  notice  of  dis- 
honour. The  condition,  however,  is  totally  silent  as  to  notice,  as  the 
only  event  there  mentioned  is  non-payment  by  the  acceptor.  I  am  of 
opinion,  that  here  there  was  no  payment  by  the  acceptor,  either  in 
fact  or  in  law ;  and,  therefore,  that  the  defendant  still  remains  liable  or 
the  bond. 

Best,  J.,  concurred. 

Judgment  for  the  plaintiff. 


WALKER  V.  MAITLAND.— p.  171. 

The  tiiiderwriten  on  a  policy  of  influrance  are  liable  for  a  loss  arising  immediately  fron 
a  peril  of  the  lea,  but  remotely  from  the  negligence  of  the  master  and  marinen. 

A  Rule  nisi  having  been  obtained,  in  Hilary  term  last,  for  setting 
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aside  the  award  in  this  case,  the  Court,  on  caiiSe  being  shown,  ordered 
the  award  to  be  stated  in  a  case  for  their  oj^ioij?.  The  material  facts 
stated  on  the  face  of  the  award  were  tl\e  fallowing.  The  plaintiflF, 
being  owner  of  the  ship  Britannia,  by  a,cf\arter-party,  bearing  date  the 
5th  day  of  October,  1818,  chartered  hec-jfo 'James  Wildinari  to  proceed 
to  the  West  Indies,  there  to  load  a*  cargo  of  colonial  produce,  and  to 
bring  home  the  same  to  this  couptiyV,  13y  the  usage  of  the  trade  in  that 
behalf,  the  risk  of  bringmg  cpfoiiiat  produce  in  the  West  Indies  from 
shore  to  the  ships  in  which  thcaime  is  to  be  conveyed  home  to  Eng- 
land, is  borne  by  the  owners' ^)f  ships,  unless  specifically  agreed  to  the 
contrary.  The  plaintiff,  fo  indemnify  himself  against  such  risk,  with 
respect  to  loading  the;]bntannia  in  the  said  voyage,  on  the  24th  April, 
1819,  effected  a  poH^'of  insurance  in  the  common  printed  form  on 
boats  belonginj[.tp'thb  ship  Britannia,  and  on  produce  in  said  boats,  or 
in  any  othencraiV^mployed  in  loading  the  ship  during  her  stay  at  St. 
Kitts.  Thfe'tfefeudant,  by  his  agent,  subscribed  the  policy  for  2001. 
The  ship*'Britamiia  arrived  at  St.  Kitts.  on  the  said  voyage,  on  the 
6th  day  of  January,  1819.  She  was  manned  with  a  competent  crew, 
had  they  conducted  themselves  with  propriety,  and  done  their  duty  in 
loading  the  ship.  On  the  16th  day  of  April,  1819,  while  the  ship  lay 
at  St.  Kitts,  to  take  in  her  cargo,  a  certain  sloop,  called  the  Vigilant, 
was  employed  as  a  craft  on  behalf  of  the  said  plaintiff,  to  bring  pro- 
duce from  a  place  in  the  island  called  Red  Flag  Bay  to  the  ship,  then 
lying  at  the  distance  of  fifteen  miles  therefrom.  The  sloop  having  re- 
ceived a  full  loading  of  sugar,  to  be  carried  on  board  the  ship,  pro- 
ceeded from  Red  Flag  Bay  about  six  in  the  morning  for  the  ship,  in 
charge  of  the  chief  mate  and  three  seamen  belonging  to  the  ship,  and 
four  negroes,  labourers.  The  sloop  was  sufficiently  manned;  and  if 
the  mate  and  the  other  persons  had  done  their  duty,  the  sloop,  with 
the  produce  on  board  thereof,  would  have  safely  reached  the  ship 
About  eight  in  the  evening  the  mate  lay  down  to  sleep,  leaving  the 
charge  of  the  watch  to  one  of  the  seamen,  another  having  the  helm  • 
and  soon  after  the  mate  went  to  sleep,  the  whole  of  the  watch  on  duty 
Went  to  sleep  also.  The  sloop,  being  left  to  herself,  ran  ashore,  and 
was  beat  to  pieces,  whereby  a  part  of  her  loading  was  lost,  and  the  resi- 
due damaged.  The  loss  arose  and  happened  from  the  misconduct  and 
negligence  of  the  persons  so  on  board  the  sloop.  On  the  17th  April, 
while  the  ship  was  at  St.  Kitts,  for  the  purpose  aforesaid,  four  seamen 
of  the  ship  were  sent  ashore  by  the  master  in  the  long  boat  of  the  ship 
to  bring  on  board  a  hogshead  of  sugar,  then  lying  on  the  beach,  and 
having  put  the  hogshead  of  sugar  into  the  boat,  by  their  mismanage- 
ment the  boat  was  driven  on  the  beach  and  wrecked,  and  the  hogshead 
of  sugar  was  entirely  washed  out.  If  the  boat's  crew  had  done  their 
duty,  the  boat  would  have  safely  reached  the  ship  with  the  hogshead 
of  sugar;  and  the  loss  thereof  arose  from  the  misconduct  and  negli- 
gence of  the  boat's  crew.  Upon  these  facts  the  arbitrators  awarded  in 
favour  of  the  plaintiff. 

Campbell  for  the  plaintiff  relied  upon  Busk  v.   The  Royal  Ex- 
change  Assurance  Company  as  an  authority  in  point,  2  B.  &  A.  73 
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Pollock,  c(mtrk.  Here  the  loss  has  happened  in  consequence  of  the 
negligence  of  the  crew,  who  are  the  servants  of  the  plaintiff,  and  not 
hy  perils  of  the  sea.  This  is,  therefore,  in  point  of  law,  a  loss  happen* 
ing  from  the  negligence  of  the  assured  himself;  and,  therefore,  the 
underwriters  are  not  liable.  In  Ghegson  v.  Gilbert^  Marshall  on  In* 
surance,  690,  it  was  held,  that  where  a  loss  happened  by  a  mistake  of 
the  master,  it  could  not  be  considered  a  loss  by  perils  of  the  sea.  And 
Butter  T.  Fishery  3  Esp.  67,  is  to  the  same  effect.  In  this  case,  too, 
there  was  a  breach  to  the  implied  warranty  to  provide  a  master  and 
crew  of  competent  skill.  For  here  they  were  not  sufficiently  vigilant ; 
and  in  consequence  of  that,  the  loss  happened.  Tait  v.  Levi,  14 
East,  481. 

Abbott,  0.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover.  The  subject  of  this  insurance  was  very  special ;  it  was  on  boats 
belonging  to  the  ship  Britannia,  and  on  produce  m  the  said  boats,  or 
in  any  other  craft  employed  in  loading  the  ship  during  her  stay  ai  St. 
Kilts.  No  doubt  the  owner  under  this  policy,  expected  to  be  indem- 
nified  against  the  loss  in  question.  The  words  of  the  policy  are  very 
large,  and,  although  it  may  appear  extraordinary,  that  the  underwriters 
should  undertake  to  indemnify  the  assured  against  the  negligence  of 
the  master  and  crew,  which  is  a  species  of  misconduct  on  their  part) 
yet  it  is  clear,  that  they  do  so  hi  the  case  of  barratry,  which  is  the 
highest  species  of  misconduct  of  which  the  master  and  crew  can  be 
guilty.  In  this  case  the  immediate  cause  of  the  loss  was  the  violence 
of  the  winds  and  waves.  No  decision  can  be  cited,  where,  in  such  a 
case,  the  underwriters  have  been  held  to  be  excused  in  consequence  of 
the  loss  having  been  remotely  occasioned  by  the  negligence  of  the  crew. 
I  am  afraid  of  laying  down  any  such  rule ;  it  will  introduce  an  infi- 
nite number  of  questions,  as  to  the  quantum  of  care  which,  if  used, 
might  have  prevented  the  loss.  Suppose,  for  instance,  the  master 
were  to  send  a  man  to  the  mast-head  to  look  out,  and  he  falls  asleep, 
in  consequence  of  which  the  vessel  runs  upon  a  rock,  or  is  taken  by 
the  enemy ;  in  that  case  it  might  be  argued,  as  here,  that  the  loss  was 
imputable  to  the  negligeiKe  of  one  of  the  crew,  and  that  the  under- 
writers were  not  liable.  These,  and  a  variety  of  other  such  questions 
would  be  introduced,  in  case  our  opinion  were  in  favour  of  the  under* 
writers.  I  cannot  distinguish  this  case  from  that  of  Busk  v.  The  Roy- 
al Exchange  •Assurance  Company;  there  the  immediate  cause  of  the 
loss  was  fire,  produced  by  the  negligence  of  one  of  the  crew ;  yet  the 
'mderwrilers  were  held  to  be  liable.  Here,  the  winds  and  waves 
caused  the  loss,  but  they  would  not  have  produced  that  effect,  unless 
there  had  been  neglect  on  the  part  of  the  crew.  I  think  that  the  un- 
derwriters  are  liable  for  the  loss  that  has  arisen  in  this  case. 

Bavlev,  J.  Here,  the  losls  arose  from  the  sloop  with  the  goods  on 
board  having  been  beat  to  pieces  by  the  force  of  the  winds  and  waves; 
and  the  question  in  this  case  is,  whether  the  underwriters  are  exone- 
rated from  the  loss,  by  proving  negligence  on  the  part  of  the  crew,  al- 
though the  damage  was  occasioned  by  the  perils  of  the  sea.  It  is  the 
duty  of  the  owner  to  have  the  ship  properly  equipped,  and  for  that  pur- 
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pose,  it  is  necessary  that  he  should  provide  a  competent  master  and 
crew  in  the  first  instance ;  but  having  done  that,  he  has  discharged  his 
duty,  and  is  not  responsible  for  their  negligence,  as  between  him  and  the 
underwriters.  If  that  were  not  considered  to  be  the  law,  the  question 
must  have  frequently  arisen,  whether  there  had  been  proper  care  and 
attention  by  the  master  and  mariners.  It  is  now,  however,  raised  al- 
most for  the  first  time.  I  am  of  opinion,  that  in  this  case  the  under- 
writers are  liable. 

HoLRovD,  J.  The  rule  of  the  law  is,  that  proxima  causa  non  remota 
spectatur,  and  here  the  proximate  cause  of  the  loss  was  the  peril  of  the 
sea.  The  question  is,  whether  the  underwriters  are  liable  for  a  loss 
proceeding  directly  from  a  peril  of  the  sea,  but  remotely  from  the  neg- 
ligence of  the  crew.  The  underwriters  engage  to  be  responsible  for 
the  barratry  of  the  master ;  they,  therefore,  engage  to  be  responsible 
for  the  highest  species  of  misconduct.  This  case  cannot  be  put  on  the 
ground  of  the  breach  of  the  implied  warranty  to  provide  a  master  and 
crew  of  competent  skill.  It  is  sufficient,  if  the  owners  provide  a  master 
and  crew  generally  competent :  there  is  no  implied  warranty  that  such 
a  crew  shall  not  be  guilty  of  negligence.  I  therefore  agree  with  the 
rest  of  the  Court,  that  the  rule  for  setting  aside  the  award  must  be 
discharged. 

Rule  discharged.* 

*  Beit,  J.,  was  at  abwnt  at  Chamben. 


The  KING  v.  The  Inhabitants  of  HARDWICKE.— p.  176. 

A  pauper,  being  eighteen  years  of  age,  and  residing  with  his  father,  was  drawn  as  m 
militia-man,  and  served  for  five  yean  as  a  ballottal  man.  Daring  his  service,  he  sev- 
eral times,  when  on  furlough,  and  finally,  after  his  discharge  from  the  militia,  returned 
to  his  fiither*s  house :  Held,  that  by  his  so  remaining  separated  from  his  father's  family 
after  twenty-one,  he  was  emancipated,  although  the  original  separation  was  not  volun- 
tary on  his  part 

Two  justices,  by  their  order,  removed  John  Hinton,  his  wife  and 
child,  from  the  parish  of  Stanton  Harcourt,  in  the  county  of  Oxford, 
to  the  parish  of  Hardwick  in  the  same  county.  The  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 
The  pauper  was  born  in  the  parish  of  Hardwick,  and  resided  there  as 
a  part  of  the  family  of  his  father,  who  was  a  settled  inhabitant  of  that 
parish.  In  the  year  1807,  when  the  pauper  was  18  years  of  age,  he 
was  drawn  for  the  Oxfordshire  militia,  and  served  therein  for  five  years 
as  a  balloted  man ;  the  regiment,  during  the  whole  of  that  period,  being 
embodied  and  in  actual  service.  He  joined  the  regiment  in  1808,  and 
in  the  year  1809,  having  obtained  a  furlough  for  three  weeks,  he 
returned  to  the  house  of  his  father,  who  was  still  residing  at  Hardwick, 
and  lived  with  him  for  about  a  fortnight.  In  the  year  1811,  the  pauper 
obtained  a  second  furlough  for  a  fortnight,  and  went  again  to  his 
father's,  who  had  removed  to,  and  was  then  residing  in  the  parish  of 
RtAuton  Harcourt*  where  he  remained  for  about  twelve  days.     The 
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pauper  was  discharged  from  the  militia  in  the  year  1818,  when  he 
returned  to  his  father  in  Stanton  Harcourt,  who  gave  him  lodgings  in 
his  house  till  his  marriage.  After  the  pauper's  return  from  the  militia^ 
and  before  his  marriage,  his  father  gained  a  settlement  in  Stanton 
Harcourt. 

OoM,  in  support  of  the  order  of  sessions.  The  pauper  by  remaining 
after  twenty-one,  separated  from  his  father's  family,  became  emanci- 
pated :  Bex  V.  Cowhoneyhome^  10  Ejist,  88,  Rex  v.  Roach,  6  T.  R.  247. 
And  consequently  the  subsequent  settlement  of  his  father  was  not  com- 
municated to  him.     H^e  was  then  stopped  by  the  Court. 

Blighj  contra.  All  the  cases  which  have  hitherto  been  determined 
on  the  subject,  as  to  the  emancipation  by  separation,  are  cases  in  which 
the  separation  was  voluntary  at  first  on  the  part  of  the  child.  That 
was  so  in  Rex  v.  Cowhoneyborne,  and  in  Rex  v.  Roach  there  is  this 
distinction  also,  that  there  the  separation  commenced  after  the  child 
attained  twenty-one.  Those  cases,  therefore,  do  not  go  so  far  as  the 
present.  In  JKex  v.  Walpole  St.  Peter  9y  Burr.  S.  C.  638,  and  in  Rex 
v.  Stanmxy  5  T.  R.  670,  which  are  more  similar,  the  distinction  is,  that 
there  the  paupers  voluntarily  enlisted  as  soldiers.  But  here,  the 
original  separation  was  under  the  control  of  the  law,  by  the  pauper 
being  balloted  as  a  militia  man.  This  therefore  is  like  the  case  of  an 
arrest  before  twenty-one  and  continuance  in  prison  till  after,  under 
which  circumstances  it  could  not  surely  be  contended  that  the  pauper 
would  be  emancipated.  In  Rex  v.  Broadhemhuryj  2  Bott.  89,  a  sepa- 
ration byforce  of  law  in  a  workhouse  was  held  no  emancipation,  and 
Rex  V.  Wobumy  8  T.  R.  479,  shows,  that  the  circumstance  of  being  in 
the  militia  is  not  alone  an  emancipation.  The  original  separation  being 
therefore  in  this  case  compulsory,  the  pauper's  settlement  will  follow 
that  subsequently  gained  by  his  father,  and  the  order  of  sessions  is 
therefore  wrone. 

Abbott,  0.  J.  The  rule  of  law  is,  that  every  new  settlement  ac- 
quired by  the  parent  is  communicated  to  the  children  so  long  as  they 
remain  members  of  his  family ;  and  the  question  in  this  case  is,  whether 
at  the  time  when  the  father  gained  his  settlement  in  Stanton  Harcourt, 
this  pauper  remained  a  member  of  his  familv.  Now,  during  the  minor- 
ity of  the  child,  he  will  remain  almost  under  any  circumstances  une- 
mancipated ;  but  where  the  new  settlement  is  acquired  by  the  parent 
after  the  child  has  attaint  twenty-one,  it  will  not  be  communicated 
unless  in  fact  the  child  continues  part  of  the  family.  Where,  therefore, 
at  that  period  he  is  absent,  employed  in  fining  a  livelihood  for  him- 
self, or  serving  as  in  this  case,  in  the  militia,  I  think  he  no  longer 
remains  a  member  of  the  family.  In  the  present  case,  I  think  that  the 
sessions  have  come  to  a  right  conclusion,  in  deciding  that  the  last  legal 
settlement  of  the  pauper  was  at  Hardwick. 

Batlbt,  J.  I  am  of  the  same  opinion.  If  a  child  be  separated 
from  his  father's  family,  and  does  not  return  till  after  twenty-one,  he 
ceases  to  be  a  member  of  that  family,  and  consequently  his  settlement 
will  not,  after  twenty-one,  shift  with  that  of  his  father.  I  think,  there* 
fore,  that  the  sessions  are  right,  and  that  this  case  is  hardly  distin- 
guishable from  Rex  v.  Walpole  St.  Peter' %, 
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IIcjLROVD,  J.  I  am  of  the  same  opinion.  The  distinction  between 
a  compulsory  and  a  voluntary  separation  seems  to  me  to  be  immaterial. 
The  case  must  follow  the  same  rule  as  Rex  v,  Walpole  St.  Peter's. 

Order  of  sessions  confirmed.* 
*  Best,  J.,  was  absent  at  Chambers. 


The  KING  V.  SEVILLE  and  Others.— p.  180 

A  constable  apprehended  an  ofTender  for  a  misdemeanor  committed  in  his  presence  in  a 
place  of  religious  worship,  and  carried  him  before  a  magistrate,  and  was  bound  over 
by  recognisance  to  prosecute  him  for  the  offence :  Held,  that  the  expenses  of  such  a 
prosecution  were  not  moneys  expended  by  him  in  doing  the  business  of  his  township, 
and  that  he  could  not  charge  them  in  his  accounts  under  18  G.  8,  c.  19,  s.  4. 

This  was  an  appeal  by  the  defendants,  who  were  overseers  of  the 
poor  of  the  township  of  Quick,  in  the  West  Riding  of  Yorkshire,  against 
the  accounts  of  John  Robinson,  late  constable  of  that  township.  At 
the  trial  it  appeared,  that  on  Sunday,  in  the  month  of  December,  1819, 
a  person  of  the  name  of  William  Whitehead,  being  in  a  state  of  intoxi- 
cation, met  a  young  woman  on  the  road,  and  on  his  attempting  to  take 
liberties  with  her,  she  made  her  escape  from  him,  and  took  refuge  in 
the  chapel,  where  divine  service  was  just  beginning ;  he  followed  her 
and  behaved  in  an  unbecoming  and  rude  manner.  In  consequence  of 
which  he  was  taken  into  custody  by  the  constable  (who  was  then  in  the 
chapel)  and  the  chapel-warden,  and  was  the  next  day  by  them  taken 
before  a  magistrate ;  and  they  were  both  bound  by  recognisance,  to 
prosecute  him  at  the  next  Wakefield  Sessions  for  a  misdemeanor,  which 
they  accordingly  did ;  and  he  was  found  guilty,  and  punished  by  six 
months'  imprisonment.  No  notice  was  ever  given  to  the  overseers  or 
other  inhabitants,  that  the  prosecution  was  intended  to  be  carried  on  at 
the  expense  of  the  township,  nor  was  it  mentioned  or  approved  of,  at 
any  meeting  of  the  inhabitants.  The  sessions  at  Wakefield,  where  the 
indictment  against  Whitehead  was  tried,  were  held  in  the  month  of 
January,  1820,  and  in  the  March  following,  the  constable  regularly, 
and  in  the  way  pointed  out  by  the  act  18  Geo.  3,  c.  19,  presented 
his  accounts  of  the  expenses  incurred  by  him  in  the  discharge  of  his 
ofiBce  as  constable ;  the  whole  of  which  were  allowed,  except  the  item 
of  18^  for  the  expenses  incurred  in  the  prosecution  of  Whitehead,  the 
allowance  of  which  was  negatived  by  a  large  majority  of  the  meeting 
of  the  inhabitants,  held  for  the  purpose  of  investigating  them,  upon  the 
ground  that  it  was  not  a  charge  which,  by  law,  the  constable  could 
make  upon  the  township.  In  consequence  of  this  refusal,  the  constable 
duly  applied  to  a  justice  of  the  peace,  for  a  summons  for  the  overseers 
of  the  poor  to  show  cause  why  they  should  not  pay  this  sum  ;  and, 
upon  the  overseers  appearing,  the  magistrate  made  an  order,  allowing 
the  above  sum  of  18/.,  against  which  order  the  overseers  appealed. 
Upon  hearing  the  appeal,  the  sessions  confirmed  the  order. 

H.  Alderson  and  Blackbume,  in  support  of  the  order  of  sessions. 
In  this  case  the  only  question  is,  whether  this  falls  within  18  G.  3,  c. 
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19,  s.  4,  the  preamble  of  which  recites,  that  whereas  constables,  &c., 
are  or  may  be  at  great  charge  in  doing  the  business  of  their  parish, 
township,  or  place,  and  in  many  cases  are  not  sufficiently  indemnified 
by  the  laws,  and  it  then  gives  a  power  to  them  to  charge  in  their 
accounts  '^  all  sums  so  by  them  expended  on  account  of  their  parish, 
township,  or  place,  in  all  cases  not  hitherto  provided  for  by  the  laws 
heretofore  made,  or  by  this  act."  Now  these  words  are  very  large, 
and  are  to  be  construed  liberally  in  favour  of  a  public  officer.  By  18 
and  14  Car.  2,  c.  12,  s.  18,  the  constable's  rate  was  created  for  the 
purpose  of  indemnifying  him  against  the  expenses  of  relieving,  convey- 
ing with  passes,  and  carrying  rogues,  &c.,  to  the  house  of  correction. 
By  the  first  section  of  18  G.  8,  c.  19,  his  expenses  before  magistrates, 
previous  to  committal,  are  provided  for.  Now  these  are  the  cases 
within  the  words  "  provided  for  by  the  laws  heretofore  made,  or  by  this 
act."  The  expenses,  therefore,  which  he  is  to  be  allowed  to  charge  in 
his  accounts  are  different  from  those.  They  must,  therefore,  be  of  the 
nature  of  those  charged  in  this  case.  Here,  the  constable  was  doing 
the  business  of  the  township ;  for  to  preserve  the  peace  of  the  township 
was  his  especial  duty,  and  the  breach  of  the  peace  was  committed  in  his 
presence  and  he  was  bound  officially  to  interfere.  That  is  the  distinc- 
tion between  this  case  and  Bex  v.  Birdy  2  B.  &  Aid.  522.  There,  the 
breach  of  the  peace  was  committed  in  the  absence  of  the  constable,  who 
was  afterwards  called  in.  Here,  too,  no  individual  wrong  was  inflicted, 
as  there,  where  there  was  an  assault.  But  here,  what  the  party  was 
taken  up  and  prosecuted  for,  was  an  indecent  brawl  in  the  chapel,  which 
was  a  general  offence  to  all  the  township. 

Littledaley  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  The  difficulty  in  this  case  is,  to  show  that  it  was  the 
business  of  the  township  to  prosecute  the  individual,  who  in  this  case 
committed  the  offence :  for,  unless  it  be  clearly  made  out  to  be  the 
business  of  the  township,  it  is  impossible  that  the  sums  expended  by  the 
constable,  in  this  case,  can  be  said  to  be  a  charge  in  doing  the  business 
of  the  parish,  township,  or  place,  so  as  to  bring  it  within  the  act  of  par- 
liament. Now  I  am  aware  of  no  law  which  says  that  it  is  the  business 
of  a  parish  or  township  to  enter  into  such  prosecutions ;  and  I  am  there- 
fore of  opinion,  that  these  expenses  ought  not  to  have  been  allowed  by 
the  sessions. 

Batust,  J.  The  constable,  in  this  case,  acted  perfectly  right  in 
taking  the  offender  before  the  magistrate,  but  he  should  have  done  no 
more.  He,  however,  together  with  the  chapel-warden,  enters  into  a 
recognisance  to  prosecute,  having  no  authority  to  do  so.  Now,  before 
he  did  this,  he  should  have  considered,  whether  he  was  willing  to  enter 
into  such  a  recognisance  at  his  own  expense ;  and  if  not,  he  should 
have  endeavoured  to  have  obtained  some  authority  from  the  township, 
in  which  case  it  would  have  been  different ;  but  not  having  done  so,  I 
think  he  cannot  charge  these  sums  in  his  account  as  moneys  expended 
on  account  of  the  township.  Very  mischievous  consequences  might 
arise,  if  the  act  of  a  constable  could  thus  subject  the  township  to  heavy 
law  expenses. 

HoLROTD,  J.     I  am  of  the  same  opinion.     The  constable  ia  entitled 
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to  charge,  in  his  accounts,  the  moneys  expended  by  him  in  his  office, 
on  account  of  the  township.  In  this  case,  his  duty  was  completely  at 
an  end,  when  he  had  carried  the  offender  before  a  magistrate  ;  and  to 
prosecute,  and  to  be  bound  oVer  by  recognisance  to  do  so,  was  no  part 
of  his  duty.  In  this  respect,  however,  he  chose  to  submit  to  the 
authority  of  the  magistrate,  and  permitted  himself  to  be  bound  over* 
But  that  act  is  not  binding  on  the  township.  I  am  clearly  of  opinion, 
that  these  charges  do  not  fall  within  the  act  of  parliament,  and  that 
the  sessions  did  wrong  in  allowing  them. 

Order  of  sessions  quashed.* 
*  Best,  J.,  was  absent  at  Chambers. 


The  KING  v.  The  Inhabitants  of  ALNWICK.— p.  184. 

kn  order  of  remoTal  was  dated  1st  August,  1814,  and  an  order  of  suspension  endorsed 
thereon,  in  eonsequenoe  of  the  sickness  of  the  pauper ;  and  a  copy  of  such  order  and 
endorsement  was,  in  1814,  served  upon  the  appellants,  but  the  original  order  not  pro- 
duced at  the  time  of  serving  such  copy ;  and,  subsequently,  in  1816,  another  part  of 
the  order  and  endorsement  executed  by  the  same  justices,  but  bearing  date  in  August, 
1814,  was  served  upon  the  appellants.  The  pauper  was  not  removed  till  1819,  when 
an  appeal  was  duly  entered :  Held,  that  the  services  of  the  original  order  of  removal 
in  1814  and  1816  were  both  defective,  and  that  the  appeal  was  made  in  time,  not* 
withsUnding  49  G.  8,  c.  124,  s.  2. 

Two  juE(tices,  by  their  order,  dated  the  6th  August,  1814,  removed 
Margaret  Walker,  a  pauper,  from  the  parish  of  Alnwick,  in  North- 
umberland, to  the  parish  oi  parochial  chapelr j  of  Haydon,  in  the  same 
county.  On  an  appeal  against  this  order  at  the  Michaelmas  sessions 
in  1820,  it  was  discharged,  subject  to  the  opinion  of  this  Court  upon 
the  following  case :  The  pauper,  at  the  time  the  above  order,  dated  6th 
Aueust,  1814,  was  made,  was  extremely  ill,  and  in  such  a  state  of 
health,  that  she  could  not  be  removed  without  danger ;  the  execution 
of  the  order  was,  therefore,  suspended  by  an  endorsement  thereon  in 
the  usual  form.  On  or  about  the  6th  September,  1814,  a  copy  of  the 
said  order  of  removal  and  endorsement  was  delivered  to  and  served 
upon  one  of  the  overseers  of  the  poor  of  Haydon,  by  a  person  sent 
and  authorized  by  one  of  the  overseers  of  the  poor  of  Alnwick,  such 
person  not  then  having  the  order  with  him ;  and  on  the  4th  October, 
1815,  another  part  of  the  original  order  of  removal  and  endorsement 
was  delivered  to  and  served  upon  one  of  the  overseers  of  the  poor  of 
Haydon  by  the  overseers  of  the  poor  of  Alnwick.  This  last-mentioned 
document,  so  served  on  the  4th  October,  1815,  had  not  been  executed 
by  the  removing  justices  on  the  6th  August,  1814,  but  was  executed  by 
them  in  September,  1815.  It,  however,  bore  date  the  6th  August, 
1814.  The  order  originally  executed  was  not  at  any  time  shown  to 
any  of  the  overseers  of  Haydon.  The  suspension  of  the  execution  of 
the  said  order,  on  account  of  the  sickness  of  the  pauper,  was  taken  off 
in  August,  1819,  and  a  further  order  was  then  endorsed  by  the  justices 
on  the  order  of  removal  for  the  payment,  by  the  overseers  of  Haydon, 
to  the  overseers  of  Alnwick,  of  the  sum  of  161Z.  178.  5(2.,  being  the 
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charges  proved  upon  oath  to  have  been  incurred  by  the  suspension  of 
the  order  of  removal.  On  the  5th  of  September,  1820,  the  pauper 
▼as  duly  removed  from  Alnwick  to  Haydon,  and  an  appeal  against  the 
order  of  removal  was  entered  at  the  Michaelmas  sessions,  1820.  When 
the  case  was  called  on,  and  the  facts  above  stated  had  been  proved,  it 
was  contended,  on  the  part  of  the  respondents,  that  the  appellants 
could  not  be  heard,  as  they  had  omitted  to  appeal  against  the  order  of 
removal  within  the  time  allowed  by  law :  the  49  G.  3,  c.  124,  s.  2, 
enacting  that  when  the  execution  of  any  order  of  removal  shall  be  sus- 
pended, the  time  of  appealing  against  such  order  shall  be  computed 
according  to  the  rules  which  govern  other  like  cases  from  the  time  of 
serving  such  order,  and  not  from  the  time  of  making  such  removal 
under  and  by  virtue  of  the  same.  The  Court,  however,  permitted  the 
case  to  proceed,  and  the  appeal  was  allowed. 

Marryaty  in  support  of  the  order  of  sessions.  The  question  in  this 
case  is,  whether  the  appellants  were  too  late  in  making  their  appeal. 
This  depends  on  the  49  G.  8,  c.  124,  s.  2,  which  enacts,  that  when 
execution  of  any  order  of  removal  shall  be  suspended,  the  time  for 
appealing  against  such  order  of  removal  shall  be  computed  according 
to  the  rules  which  govern  other  like  cases  from  the  time  of  serving 
such  order,  and  not  from  the  time  of  making  such  removal,  under  and 
by  virtue  of  the  same.  The  question,  then,  is,  when  was  the  order 
served  ?  It  clearly  was  not  served  in  September,  1814,  for  that  was 
an  insufficient  service  of  a  copy  only,  without  showing  the  original. 
Nor  was  the  second  service  good ;  for  that  was  not  a  duplicate,  the 
original  having  been  executed  in  1815,  by  the  magistrates,  without  any 
fresh  examination  or  inquiry.  It  was  nothing  more  than  a  copy, 
Then  there  was  no  valid  service  till  the  removal  took  place ;  and  in 
that  case  the  appeal  is  in  time. 

LittledaU,  contra.  It  must  be  admitted,  that  the  first  service  was 
insufficient ;  but  the  second  was  valid.  The  date  of  an  order  is  imma- 
terial. In  Rex  V.  Brimpton^  2  Nol.  184,  it  was  in  blank,  and  yet  the 
order  was  held  to  be  good.  The  mere  circumstance,  therefore,  that 
this,  which  was  executed  in  October,  1815,  was  antecedently  dated, 
will  not  vitiate  it.  It  was,  therefore,  an  original  order,  which  may  be 
defined  to  be  an  order  coming  from  the  proper  authority.  It  was  not 
necessary  that  the  magistrates,  who  were  perfectly  well  acquainted 
with  the  case,  should  hear  the  same  facts  proved  over  again.  Then,  if 
so,  the  appeal  should  have  been  in  1816,  and  is  now  too  late. 

Abbott,  0.  J.  The  objection  made  here  to  the  judgment  of  the 
Court  of  Quarter  Sessions,  is,  that  they  have  allowed  this  appeal,  when 
in  point  of  law,  the  appellants  were  not  entitled  to  it,  not  having 
appealed  within  the  time  allowed  by  law.  That  question  depends 
entirely  upon  the  validity  of  the  service  of  the  order.  Now,  that 
service,  in  order  to  be  valid,  must  be  either  by  delivery  of  the  order 
itself,  or  by  leaving  a  copy  of  the  order,  and  at  the  same  time  pro- 
ducing the  original.  It  is  admitted,  that  the  service  in  1814  was  de- 
fective ;  but  then  in  1815  there  was  a  second  service.  Now,  if  that 
was  the  service  of  a  copy,  it  was  bad,  for  the  same  reason  as  vitiated 
the  previous  service.     It  is,  however,  contended,  that  this  was  the 
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service  of  a  new  original  order.  But  if  we  were  to  hold  that  to  be  so, 
we  should,  as  it  seems  to  me,  give  to  it  an  effect  not  intended  by  the 
justices  who  executed  it ;  for  if  they  had  intended  it  as  a  new  order, 
they  would  have  given  to  it  a  date  corresponding  with  the  time  of  its 
execution.  I  think  that  they  never  could  have  intended  it  as  a  new 
order,  but  only  as  an  authenticated  copy  of  their  former  order ;  and 
that  the  Court  of  Sessions  were  right  in  so  treating  it.  In  that  view 
of  the  case,  it  is  clear  that  both  services  are  defective,  and,  conse- 
quently, that  the  appeal  was  in  time,  and  the  order  of  Sessions  is 
therefore  right.  .,  Order  of  Sessions  confirmed. 


DAVEY  and  Others  v.  PRENDERGBASS.— p.  187. 

It  is  not  any  defence  at  law,  to  an  action  on  a  bond  against  a  surety,  that  by  a  parol 
agreement  time  has  been  given  to  the  principal. 

Declaration  in  debt  on  a  surety  bond,  executed  by  the  defendants, 
conditioned  for  the  payment  within  one  month  after  demand  of  such 
balance,  not  exceeding  the  sum  of  500/.  as  upon  the  settlement  of 
accounts  between  the  plaintifis  and  Samuel  Prendergrass  and  James 
Peter  Prendergrass,  should  appear  to  be  due  from  the  latter  to  the 
former  for  coals,  to  be  delivered  by  them  to  the  said  S.  atid  J.  P. 
Prendergrass.  Breach,  non-payment  of  the  said  sum  after  demand. 
The  defendants  craved  oyer  of  the  bond,  and  pleaded,  first,  non  est 
factum,  and  second,  a  special  plea  in  bar,  that  the  plaintifis  had,  by 
parol  agreement,  without  the  privity  of  the  defendants,  given  time  to  the 
principal  debtors  to  pay  by  instalments,  and  had  taken  a  warrant  of 
attorney  to  pay,  by  monthly  instalments  of  100/.  each,  a  balance  of 
1099Z.  9^.,  found  to  be  due  from  the  latter  to  the  former,  upon  an  ad- 
justment of  accounts  for  coals  sold  and  delivered,  with  a  power  of 
issuing  execution,  in  case  of  default  of  payment  of  any  one  instalment 
when  due.  To  this  last  plea  there  was  a  demurrer  and  joinder  in 
demurrer. 

TT.  JET.  Maule^  for  the  plaintifis.  The  question  in  this  case  is, 
whether  giving  time  to  the  principal  is  a  defence  at  law  to  an  action  on 
a  bond  against  the  surety.  There  are  a  great  variety  of  a-uthorities 
which  no  doubt  may  be  cited,  where,  in  bills  of  exchange,  giving  of 
time  to  the  acceptor  will  discharge  the  drawer ;  and  so  also  in  cases 
of  bail,  giving  time  to  the  principal  discharges  the  bail ;  but  no  case 
can  be  found  m  which  such  a  defence  has  been  pleaded  to  a  bond.  In 
Donnelly  v.  Dunn^  2  B.  &  P.  45,  it  was  held,  that  bail  cannot  plead 
the  bankruptcy  and  certificate  of  their  principal,  to  an  action  of  debt 
upon  a  recognisance  of  bail ;  and  in  Bulteel  v.  Jarrold,*  which  was  a 
similar  action  of  debt,  the  defence  pleaded  was,  time  given  to  the  prin- 
cifily  to  which  there  was  a  demurrer ;  and  in  the  Court  of  Exchequer, 
I  judgment  was  given  for  the  plaintiff',  on  the  ground  that  this  could  only 
be  taken  advantage  of,  by  an  application  to  the  equitable  jurisdiction 
f>(  the  Court,  and  this  judgment  was  successively  affirmed,  both  in  the 

*  Not  reported. 
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Exchequer  Chamber  and  in  the  House  of  Lords.  In  giving  relief  on 
bail-bonds,  the  Courts  proceed  on  the  equitable  jurisdiction  given  them 
by  statute  4  &  5  Anne,  c.  15,  s.  20 ;  but  that  is  not  done  by  plea,  but 
by  summary  application  to  the  Court.  Suppose  an  action  of  debt  on 
bond,  brought  for  the  benefit  of  nn  assignee,  in  the  name  of  the  obli- 
gee, and  a  plea  of  a  release  by  the  obligee,  the  Court  might,  perhaps, 
on  a  proper  case  being  laid  before  them,  order  the  plea  to  be  taken  off 
the  file,  but  they  would  not  allow  the  facts,  if  replied,  to  be  a  sufficient 
answer  to  the  plea.  The  cases  of  bills  of  exchange  depend  entirely 
on  the  law-merchant,  and  are  quite  distinguishable.  Burke  %  case, 
mentioned  in  JSnglish  v.  Darlet/^  2  B.  &  P.  62,  was  a  case  in  equity. 
The  practice  of  granting  injunctions  in  courts  of  equity,  in  these  cases, 
is  also  an  authority  to  show,  that  this  is  not  a  good  defence  at  law,  and 
no  such  plea  as  the  present  can  be  found  in  any  of  the  books  of 
entries. 

Chitttfj  contra.  The  circumstance  that  courts  of  equity  have  it  in 
their  power  to  give  more  extensive  relief  in  these  cases  than  courts  of 
law,  will  satisfactorily  account  for  the  fact  that,  most  of  these  decisions 
have  been  upon  cases  in  equity ;  for  in  equity  the  Court  can  direct  the 
securities  to  be  delivered  up.  The  principle,  however,  upon  which  the 
decisions  go,  applies  equally  to  a  court  of  law.  It  is  to  be  found  laid 
down  in  S'eibett  v.  Smithy  2  Bro.  Ch.  Ca.  581,  and  it  is  this,  that  where 
the  agreement  with  the  principal  alters  the  situation  of  the  security, 
by  postponing  the  time  of  payment,  the  surety  is  released  from  his 
liability.  Samuel  v.  Bowarth^  8  Meriv.  272,  Law  v.  Ea9t  India  Com- 
panjfy  4  Yes.  824,  and  a  variety  of  other  authorities,  may  be  cited  also 
to  the  same  point.  It  must  be  admitted,  that  the  cases  in  courts  of 
common  law  are,  questions  arising,  for  the  most  part,  on  bail-bonds,  as 
Rex  V.  Sheriff  of  Surrey y  1  Taunt.  159,  Thomas  v.  Young y  15  East, 
617,  Bowsfieldy.  Tower y  4  Taunt.  456,  Croft  v.  Johnsony  6  Taunt.  819. 
In  Moore  v.  Bowmakery  6  Taunt.  882,  Gibbs,  C.  J.,  says,  ^^  The  prin- 
ciple was  first  adopted'  in  the  Court  of  Chancery,  that  if  a  creditor 
gives  time  for  payment  to  his  principal  debtor,  without  giving  notice  to 
the  surety,  the  latter  remains  no  longer  liable  to  the  debt."  And  he 
then  ad(b,  ^'  The  courts  of  kw,  in  late  days,  have  acted  on  the  same 
principle  in  cases  of  bail."  So  that  it  should  seem  that  learned  Judge 
treats  it  as  a  principle  which  could  be  extended  properly  to  courts  of 
law.  Now  that  principle  ought  to  be  extended  to  this  case ;  for  other- 
wise the  obligor  and  obligee  might  combine  together  to  defraud  the 
surety.  In  Orme  v.  Youngy  Holt  N.  P.  C.  84,  this  very  point  came 
before  Gibbs,  C.  J.,  but  was  not  decided.  He  also  cited  jSeadles  case, 
8  Leon,  159,  and  Orenningham  v.  Ewery  Cro.  Eiiz.  896. 

Abbott,  C.  J.  Looking  at  the  nature  of  the  security  in  this  case, 
it  is  impossible  to  say,  that  the  sureties  sustained  any  prejudice  by  what 
has  taken  place,  for,  if  the  first  100^  was  not  paid,  immediate  executior 
might  have  issued,  and  it  could  not  have  beea  set  aside.  The  gronna^ 
however,  of  my  opinion  in  this  case  is,*  that  general  rule  of  the  common 
law  which  requires  that  the  obligation  created  by  an  instrument  under 
seal,  shall  be  discharged  bv  force  of  an  instrument  of  equal  vaiiditv 
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The  operation  of  that  rule  is,  indeed,  sometimes  such,  as  to  make  it 
imperative  upon  a  court  of  equity  to  interpose  and  grant  relief,  but  it 
by  no  means  follows,  that  the  rule  of  law  is  to  be  broken  down,  because 
a  Court  having  jurisdiction  of  another  kind,  will  interpose  where  there 
is  a  particular  case,  in  which  the  rule  of  law  may  be  found  to  operate 
harshly.  There  is  great  objection  to  a  court  of  law  taking  upon  itself 
to  act  as  a  court  of  equity,  because  they  have  not  the  means  of  doing 
that  full  and  ample  justice  which  the  particular  case  may  require.  We 
ought  not,  therefore,  to  interpose  in  a  matter  which  seems  peculiarly  to 
belong  to  the  jurisdiction  of  a  court  of  equity.  If  a  parol  agreement 
is  entered  into  to  give  time  to  the  parties,  supposing  it  not  the  case  of 
a  surety,  but  simply  the  case  of  a  common  bond  conditioned  for  pay- 
ment of  money  at  a  certain  day,  it  will  not  prevent  the  party  from  pro- 
ceeding at  law  immediately,  whatever  the  consideration  for  the  delay 
may  be.  And  if  that  be  so,  how  can  the  giving  of  time  to  a  third  per- 
son by  such  an  agreement,  prevent  the  obligee  of  the  bond  from  pro- 
ceeding at  law  against  the  surety.  There  may  indeed  be  such  a  con- 
sideration for  the  agreement,  as  may  induce  a  court  of  equity  to  direct 
that  the  party  shall  not  proceed  to  inforce  his  remedy  at  law.  But  a 
parol  agreement  of  this  nature  can  never  operate  to  control  the  obliga- 
tion of  this  bond  in  a  court  of  law.  The  decisions  which  have  taken 
place  in  the  courts  of  equity  in  cases  of  this  nature,  have  always,  as  I 
understand  them,  proceeded  on  the  notion,  that  at  law,  the  thing  prayed 
for  could  not  be  done.  Bills  of  exchange  stand  upon  a  very  different 
footing,  there  the  law  merchant  operates,  and  the  courts  of  law  decide 
upon  them  with  reference  to  that  law.  Guaranties  for  the  payment 
of  debts  are  not  in  general  instruments  under  seal,  and  there  is  no  strict 
technical  rule,  which,  as  to  them,  prevents  a  court  of  law  from  looking 
to  the  real  justice  of  the  case.  The  cases  of  bail  and  replevin  bonds 
are  provided  for,  by  acts  of  parliament  giving  to  the  court  an  authority 
over  them.  But  in  both  these  cases,  the  jurisdiction  is  exercised  al- 
ways upon  special  application  founded  upon  affidavits  and  not  upon 
plea.  A  recognizance  of  bail  stands  upon  a  different  ground  from  bail 
bonds  as  to  the  jurisdiction  of  the  Court  There  the  jurisdiction  is  not 
founded  upon  statute,  but  upon  a  general  authority  in  the  Court,  to  see 
that  an  improper  use  is  not  made  of  its  own  records.  Therefore,  in 
that  case,  as  well  as  in  the  case  of  bail  to  the  action,  and  of  bail  to  the 
sheriff,  if  the  Court  sees  that  an  improper  use  is  attempted  to  be  made 
of  the  security  which  the  party  has  given,  it  immediately  interferes. 
And  that  also  is  always  done  upon  special  application  to  the  Court, 
upon  affidavits  setting  forth  all  the  circumstances  of  the  case.  In  the 
case  of  Bulteel  v.  Jarrold  in  the  House  of  Lords,  which.has  been  re- 
ferred to,  in  which  an  attempt  was  made  to  put  the  matter  on  the  re- 
cord by  way  of  plea,  it  was  held,  that  it  was  no  bar  to  the  action.  So 
in  this  case,  which  appears  to  be  the  first  of  the  kind  brought  before 
this  Court,  although  similar  cases  must  have  occurred  very  frequently, 
I  am  of  opinion  that  we,  deciding  on  legal  principles,  are  bound  to  say, 
that  this  plea  is  no  answer  to  the  plaintiff's  action.  There  must,  there- 
fore,  be  judgment  for  the  plaintiff. 
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Hoi.BOTDy  J.*  I  think  that  in  this  eaaCi  the  plea  is  not  good  in 
law.  The  circnmstances  there  stated  neither  amount  to  a  performance 
ot  the  eonditiony  nor  to  a  legal  excuse  for  non-performance  of  it  The 
bond  wiiich  has  been  executed  by  these  two  sureties  is  conditioned  fcMr 
the  pajrment  of  any  balance  not  exceeding  500/.  that  may  be  due  for 
goods  sold  upon  credit  to  two  other  persons,  within  one  calendar  month 
after  demand  made.  The  effect  of  the  plea  is,  that  an  unreasoiMkble 
tbne  was  giren  to  the  original  debtors,  and  that  a  warrant  of  attorney 
was  taken  for  that  purpose,  having  been  given  in  pursuance  of  a  parol 
agreement  Such  an  agreement,  and  the  taking  of  the  warrant  of  at 
tomey,  m  my  opinion,  does  not  constitute,  in  law,  a  payment  of  the 
original  debt,  nor  an  annihilation  of  it.  The  mere  giving  time  by  pa 
rol,  without  consideration,  is  not  even  binding  on  the  party  himself 
In  this  case  there  seems  to  have  been  some  consideration  for  the  time 
given,  namely,  the  giving  the  warrant  of  attorney,  which  would  give 
the  plaintiff  a  debt  of  a  higher  nature,  by  allowing  a  judgment  to  be 
entered  up  in  case  of  non-payment  of  the  first  instalment  That  cer- 
tainly was  a  good  consideration  for  the  forbeamnce.  But  the  merely 
giving  an  engagement  that  a  man  shall  not  sue  for  a  limited  time,  is 
not  a  release  in  law  of  the  original  debt.  An  agreement  that  a  man 
shall  not  sue  at  all,  with  a  good  consideration  for  it,  amounts  to  a  re- 
lease, and  would  be  an  annihilation  of  the  original  debt ;  but  an  agree- 
ment to  give  a  limited  time  to  pay  the  debt,  as  in  this  case,  does  not  de- 
stroy the  original  debt,  nor  the  liability  to  the  payment  of  it  The 
original  debt,  then,  remains ;  and  by  the  condition  of  this  bond,  the  ob- 
ligors are  bound  to  pay  within  a  month  after  demand  made  of  them. 
There  is  no  performance  of  the  condition  of  the  bond,  nor  any  release 
of  the  original  debt  None  of  the  circumstances  mentioned  in  the  plea 
amount  to  a  performance  of  the  condition ;  if  they  could,  the  condition 
would  then  be  considered  as  performed,  and  the  defence  would  be  good 
in  law.  But  that  is  not  so ;  the  whole  defence  set  up  arises  upon  a 
parol  agreement  Now,  suppose  to  that  parol  agreement  the  obligors 
had  been  parties,  and  the  obligees  had  stipulated  that  they  would  not 
sue  on  the  bond :  still,  unless  that  agreement  was  of  as  binding  effect 
as  the  bond  itself,  it  would  avail  nothing ;  for  a  mere  parol  agreement 
cannot  be  pleaded  in  bar,  unless  by  operation  of  law  it  amounts  to  the 
performance  of  that  which  is  the  subject-matter  stipulated  for  by  the 
condition.  Neither  of  these  cases  exist,  from  the  circumstances  which 
have  been  pleaded  in  this  case ;  and,  therefore,  I  think  this  plea  does 
not  amount  to  a  defence  in  law.  All  the  cases,  or  nearly  so,  upon  this 
subject,  except  cases  on  bail  bonds,  in  which  this  Court  entertains  a 
sort  of  equitable  jurisdicticm,  have  been  cases  decided  in  courts  of  equity ; 
and  I  think  that  the  very  principle  upon  which  courts  of  ^uity  give 
relief  is,  that  the  circumstances  under  whieh  they  give  relief  do  not 
afford  a  good  defence  in  point  of  law.    I  think  this  plea  is  bad. 

Best,  J.    I  am  also  of  opinion  that  this  plea  is  bad.   The  case  which 
has  been  referred  to,  as  having  been  decided  in  the  Court  of  Exche- 
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quer,  and  finally  in  the  House  of  Lords,  appeai-s  to  me,  in  principle,  to 
be  decisive  of  the  present  case.  That  being  the  case  of  a  recogni- 
zance of  bail,  the  Court  had  a  right  to  interfere,  with  respect  to  the 
use  made  of  that  recognizance,  being  one  of  their  own  records,  in  a 
manner  in  which  they  would  not  interfere  in  an  action  upon  a  bond ; 
but  that  circumstance  made  no  difference  in  the  decision.  It  was  there 
decided,  that  the  giving  time  to  the  principal,  although  the  party  might 
be  relieved  by  the  equitable  jurisdiction  of  the  court  in  which  the  re 
cognizance  of  bail  was  taken,  could  not  be  pleaded  in  answer  to  the  ac 
tion.  It  is  also  perfectly  clear,  that  no  delay  on  the  part  of  the  creditor, 
in  calling  upon  the  principal  debtor  to  pay,  will,  in  a  court  of  law,  dis- 
charge the  security.  In  the  case  of  the  7Vent  Navigation  Company 
V.  Harlej/i  10  East,  34,  it  is  there  said  by  Lord  Ellenborouoh,  that  no 
such  delay  would  be  a  discharge  of  the  security,  in  point  of  law,  from 
an  obligation  of  this  description.  The  indulgence,  by  giving  further 
time,  is,  in  this  case,  by  parol ;  if  this  would  be  an  answer  to  an  action 
on  a  bond  in  a  court  of  law,  there  is  no  doubt  we  should  have  found 
numerous  precedents  on  the  records  of  this  Court,  in  which  it  had  been 
so  decided,  because  cases  of  this  kind  must  have  frequently  occurred; 
but  every  instance  in  which  relief  is  given  by  a  court  of  equity,  is  a 
decision  against  this  as  a  defence  at  law.  I  am  of  opinion,  tliat  if  these 
defendants  are  entitled  to  any  redress,  they  must  go  to  a  court  of  equity, 
where  the  court  may  consider  every  circumstance,  and  judge  for  itself, 
whether  any  relief  can  be  afforded.  We,  however,  have  only  power 
to  decide  upon  the  legal  validity  of  the  instrument  I  think,  there- 
fore, there  must  be  judgment  for  the  plaintifSs. 

Judgment  for  the  plaintifis. 


W.  J.  RICHARDSON  the  Younger  and  Others,  Assignees  of  the  Es- 
tate and  Effects  of  HENRY  WYLIE  and  W.  J.  RICHARDSON 
the  Elder,  v.  CAMPBELL  and  Another.— p.  196. 

k  transfer  of  a  ship,  while  at  tea,  to  a  voidee  resident  in  the  port  in  which  the  ship  is 
registered,  is  not  valid,  unless  copies  of  the  bills  of  sale  are  delivered  to  the  custom- 
house officers  in  that  port,  within  a  reasonable  time  after  the  sale. 

Trover  for  a  ship.  Plea,  the  general  issue.  The  cause  was  tried 
at  the  London  Sittings  before  Micnaelmas  term,  1820,  when  the  jury 
found  a  verdict  for  the  plaintiff  for  19892.  damages,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

A  commission  of  bankrupt  was  issued,  on  the  28d  December,  1817, 
against  H.  WyUe  and  W.  J.  Richardson,  of  London,  merchants  and 
partners,  founded  on  a  sufficient  trading  and  petitioning  creditor's  debt, 
and  an  act  of  bankruptcy  was  committed  by  both  the  bankrupts  on  the 
22d  December,  1817,  and  the  plaintiffs  were  appointed  assignees  under 
the  commission.  On  the  80th  December,  1816,  the  said  H.  Wylie  and 
W.  J.  Richardson  the  elder,  together  with  the  other  plaintiff,  W.  J. 
Richardson  the  younger,  were  the  owners  of  the  ship  Sir  Alexander 
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Ball,  belonging  to  the  port  of  London.  W.  J.  Richardson  the  elder, 
on  the  7th  September,  1815,  (he  being  then  a  part-owner  of  the  ship 
Sir  Alexander  Ball,)  duly  executed  a  power  of  attorney  to  his  partner 
H.  Wylie,  to  sell  his  share  in  the  ship,  &;c.,  and  execute  a  bill  of  sale 
in  his  behalf.  A  bill  of  sale  of  the  ship  to  the  defendants  was  duly 
executed  by  the  respective  parties  on  the  31st  December,  1816 ;  and 
another  bill  of  sale  was  executed  on  the  21st  July,  1817,  by  the  said 
W.  J.  Richardson  the  younger,  of  part  of  the  said  ship.  At  the  time 
of  the  execution  of  the  bills  of  sale,  the  several  parties  thereto  were 
resident  in  the  city  of  London,  except  W.  J.  Richardson  the  elder,  who 
was  at  sea.  On  the  31st  December,  1816,  when  the  first  of  the  above- 
mentioned  bills  of  sale  was  executed,  the  said  H.  Wylie  handed  over 
to  the  defendants  the  original  bill  of  sale,  which  had  been  made  to  the 
said  W.  J.  Richardson  the  younger,  of  one  64th  part  of  the  said  ship, 
dated  28th  March,  1816.  At  the  respective  times  of  the  execution  of 
the  bills  of  sale,  there  was  a  much  larger  sum  of  money  due  from 
Wylie  and  Richardson  to  the  defendants  than  the  amount  of  the  con- 
sideration expressed  in  the  bills  of  sale.  On  the  31st  December,  1816, 
the  ship  was  at  sea  on  a  voyage  from  London  to  Hayti,  and  from  thence 
to  Rotterdam,  under  the  directions  of  W.  J.  Richardson  the  elder,  who 
was  in  her,  and  who  was  ignorant  of  the  said  transfers  till  the  ship  was 
taken  possession  of  by  the  agents  of  the  defendants.  The  ship,  from 
the  time  she  left  England  on  ner  voyage,  in  April,  1816,  has  not  since 
returned  to  the  port  of  London,  or  any  other  port  in  Great  Britain. 
Ko  copy  of  either  of  the  bills  of  sale  was  at  any  time  delivered  to  the 
person  or  persons  authorized  to  make  registry  and  grant  certificates  of 
registry  in  the  port  of  London,  nor  was  any  entry  thereof  endorsed, 
on  the  oath  or  affidavit,  upon  which  the  original  certificate  of  registry 
of  such  ship  or  vessel  was  obtained,  nor  was  anv  memorandum  thereof 
made  in  the  book  of  registers,  nor  was  any  notice  thereof  ^iven  to  the 
commissioners  of  the  customs  in  the  port  of  London.  Li  January, 
1817,  the  ship  arrived  at  Leghorn,  under  the  command  of  the  said  W. 
J.  Richardson  the  elder,  and  was  shortly  afterwards  taken  possession  of 
by  Messrs.  Fletcher,  M.  Bean,  and  Co.,  as  the  agents  of  the  defend- 
ants, by  virtue  of  the  transfers  which  had  been  made  to  the  defend- 
ants, as  before  mentioned ;  and  on  the  11th  December,  1817,  the  ship 
was  sold  and  assigned  by  Fletcher,  M.  Bean,  and  Co.,  under  a  power 
of  attorney  from  the  defendants,  and  the  certificate  of  registry  of  the 
ship,  which  had  been  deposited  by  the  said  W.  J.  Richardson  the  elder 
in  the  hands  of  his  Britannic  Majesty's  consul,  thereupon  remained 
with  the  consul,  for  the  purpose  of  being  cancelled.  This  case  was 
argued  on  a  former  day  in  these  sittings,  by  Campbell  for  the  plain ti%, 
and  Puller  for  the  defendants ;  and  the  question  turned  entirely  on 
the  construction  of  the  84  G.  8,  c.  68,  s.  16. '^     It  is  unnecessary  to 

*  The  words  of  that  aecUon  are :  **  Provided  always,  that  if  aoy  ship  or  Teasel  shaU 
be  at  sea,  or  absent  from  the  port  to  which  she  belongs,  at  the  time  when  such  altera- 
tion in  the  property  thereof  shall  be  made  as  aforesaid,  so  that  an  endorsement  on  the 
certifloate  cannot  be  immediately  made,  the  sale,  or  contract,  or  agreemeut  for  the  sale 
thereof,  shall,  notwithstanding,  be  made  by  a  bill  of  sale  or  other  instrumont.  in  writinfc. 
as  before  directed;  and  a  copy  of  sach  bill  of  sale  or  other  instrnment,  in  w.-itiog,  ebAU 
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• 
report  the  armiments,  inasmuch  as  they  are  adverted  to  in  the  judg- 
ment delivered  by  the  Conrt,  and  did  not  materially  differ  from  those 
which  were  orged  upon  the  same  point,  in  the  case  of  Subhard  v.  John- 
stone^ 3  Taunt.  1T7.  The  authorities  cited  on  the  part  of  the  plaintiffs 
were,  Moss  v.  Chamocky  2  East,  899,  Palmer  v.  Moron^  2  M.  &  S.  48, 
IHxon  V.  JSwartj  8  Merivale,  322.  On  the  part  of  the  defendants. 
Hubbard  v/  Johnstone^  and  Hodgson  v.  Broume^  2  Bam.  k  Aid.  427, 
were  cited.  CWr.  adv.  tmU. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court.  We  are 
of  opinion  that  this  action  may  be  maintained.  The  question  is,  whe- 
ther at  the  time  when  the  defendants  took  possession  of  and  sold  the 
ship,  the  title  thereto  was  vested  in  them  under  the  bills  of  sale  exe- 
cuted by  the  plaintiff,  W.  J.  Richardson  the  younger,  and  the  bank- 
rupts, or  whether  those  bills  of  sale  became  invalid,  and  thereby  the 
property  at  the  time  I  have  mentioned  was  vested  in  the  plaintifls. 
There  is  no  objection  to  the  sufficiency  of  the  bills  of  sale  in  themselves : 
the  objection  to  the  defendants'  title  is,  that  by  their  omission  to 
deliver  copies  of  the  bills  of  sale  to  the  custom-house  in  London,  within 
a  reasonable  time,  the  bills  of  sale  became  null  and  void.  It  is  clear, 
that  a  reasonable  time  for  delivering  those  copies  had  long  expired,  and 
no  copies  ever  were  delivered,  so  that  thequestion  is,  in  effect,  reduced 
to  the  necessity  of  delivering  copies.  We  who  heard  the  argument, 
are  all  of  opinion,*  that  it  was  necessary  to  deliver  them,  and  that 
by  the  omission  to  do  so,  the  bills  of  sale  became  invalid  by  the  effect 
of  the  84  G.  8,  c.  68,  s.  16.  In  support  of  the  defendant  s  title,  and 
against  the  necessity  of  delivering  copies,  the  decision  of  the  Court  of 
Exchequer  Chamber  in  the  case  of  Hubtmrd  v.  Johnstone  was  cited 
and  relied  upon.  But  there  is  a  material  difference  between  the  two 
cases.  In  that  case,  the  ship  belonged  to,  and  was  registered  in,  the 
port  of  Newcastle.  While  she  was  at  sea  on  a  voyage,  a  bill  of  sale 
was  executed,  conveying  the  property  to  Hubbard,  who  resided  in  Lon- 
don. The  ship  never  went  to  the  port  of  Newcastle,  but  came  to  Lon- 
don, and  was  there  registered  anew  by  Hubbard,  the  vendee,  at  the 
custom-house  in  London.  In  the  present  case,  the  ship  belonged  to 
London ;  the  bills  of  sale  were  executed  in  London,  and  the  defendants 
were  resident  in  London,  so  that  the  change  of  owners  would  not  occa- 
sion a  change  of  port.  In  the  former  case,  according  to  Mr.  Taunton's 
report,  the  opinion  of  one  at  least  of  the  learned  judges  who  were  for 
reversing  the  judgment  of  this  Court,  was  grounded  entirely  upon  the 
change  of  the  ship's  port ;  he  being  of  opmion,  that  the  16th  section 

be  d«Uye?ed,  and  an  entiy  thereof  ahall  be  endoned  on  the  oath  or  affidaTit,  and  a  memo- 
randum thereof  shall  be  made  in  the  Book  of  Regieten,  and  notice  of  the  same  shall  be 
given  to  the  commissioners  of  the  onstoms,  in  the  manner  hereinbefore  directed ;  and 
within  ten  d^ys  after  such  ship  or  Teseel  shall  relnm  to  the  port  to  which  she  bdonat, 
an  endorsement  shall  be  made  and  signed  by  the  owner  or  owners,  or  some  person  legslly 
authorised  for  that  purpose  by  him,  her,  or  them,  and  a  copy  thereof  shall  be  deKrered, 
in  manner  hereinbefore  mentioned ;  otherwise  snch  bill  of  sale,  or  contract,  or  agreement 
for  sale  thereof,  shall  be  utterly  null  and  Toid,  to  all  intents  and  porposes  whatsoeyer ; 
and  entry  thereof  shall  be  endorsed,  and  a  memorandnm  tiiereof  made,  in  the  manatr 
hereinbefore  directed." 
•  Abbott,  C.  J.,  Bayley,  J.,  and  Holroyd,  J. 
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of  the  Btatute  k  confined  to  the  case  of  a  sale  when  the  ship  is  at  sea, 
and  does  not  change  her  porf.  This  change  of  port  appears  also  to 
have  weighed  materially  with  the  other  judges,  though  it  appears  that 
some  of  them,  and  particularly  Mr.  Uaron  Wood,  thonght  the  annulling 
clause  at  the  end  of  the  16th  section,  must  be  confined  in  construction 
to  the  omission  of  an  endorsement,  and  delivery  of  a  copy  thereof, 
within  ten  days  after  the  ship's  return  to  her  port,  and  could  not  be 
extended  to  any  of  the  precedent  parts  of  the  section,  because  it  could 
not  be  extended  to  all  the  precedent  parts,  as  it  undoubtedly  cannot. 
In  the  present  case,  as  I  have  before  observed,  the  change  of  ownership 
would  not  lead  to  a  change  of  port,  and  the  present  case  is  not  one  of 
those  in  which  the  legislature  has  required  a  register  de  novo.  And 
supposing  the  words  ^'alteration  of  property  in  the  port  to  which  the 
ship  belongs,"  as  they  are  found  in  the  15th  section,  by  which  an  en- 
dorsement on  the  certificate  and  delivery  of  a  copy  thereof  are  required, 
to  be  confined  to  a  change  of  owners  only,  without  a  consequential 
change  of  port,  we  think  it  clear,  that  if  the  ship  be  absent  from  her 
port  at  the  time  of  such  change,  '^  so  that  an  endorsement  on  the  cer- 
tificate cannot  be  immediately  made,"  which  are  the  words  of  the  16th 
section,  the  delivery  of  a  copy  of  the  bill  of  sale  is,  by  that  section, 
substituted  in  the  place  of  the  endorsement  on  the  certificate,  until  ten 
days  after  the  ship's  return,  and  the  omission  to  deliver  a  copy  of  the 
bill  of  sale  is  to  be  followed  by  the  same  conseauence  in  the  case  of  an 
absent  ship,  as  the  omission  to  make  the  endorsement  and  deliver  a 
copy  thereof,  if  the  ship  be  at  home.  In  the  15th  section,  the  clause 
of  nullity  follows  immediately  after  the  requisition  of  the  endorsement 
and  delivery  of  the  copy  thereof,  and  is  itself  followed  by  the  direction 
to  the  officers,  to  which  therefore  it  does  not  apply  in  form,  as  in  rea- 
son it  ought  not  to  apply.  The  16th  section  begins  with  the  word 
*' provided  always,"  and  evidently  contains  a  substitution  of  a  new 
matter  in  the  place  of  the  matter  previously  required  by  the  15th, 
where  the  matter  so  previously  required  is  impracticable ;  and  there- 
fore, even  if  the  16th  section  had  contained  no  express  clause  of  nullity, 
still  there  would  be  strong  reason  to  say,  that  the  clause  of  nullity  in 
the  15th  section  should  be  drawn  down  and  applied  to  so  much  of  the 
16th,  as  contained  the  substituted  matter.  But  taking  the  two  clauses 
together,  and  seeing  that,  by  the  very  form  and  frame  of  the  15th  sec- 
tion, the  clause  of  nullity  applies  only  to  the  acts  of  the  parties,  we 
find  no  difficulty  in  saying,  that  it  may  be  so  confined  in  the  16th 
section,  although  it  follows  all  that  is  therein  mentioned,  as  well  the 
acts  of  the  parties  as  those  of  the  officers ;  and  that  it  may,  and  ought 
to  be,  extended  to  all  the  acts  of  the  parties,  as  well  that  act  which  is 
mentioned  before  the  direction  to  the  officers  occurs,  as  that  which  is 
mentioned  after  such  direction.  If  this  be  not  the  true  construction 
of  the  16th  section,  in  a  case  to  which  that  section  will  apply,  if  it  be 
not  necessary  to  deliver  a  copy  of  a  bill  of  sale,  in  the  case  of  a  sale 
made  in  the  ship's  absence,  to  a  person  residing  at  her  port,  then  it  may 
follow,  that  the  ship  may,  for  as  many  years  as  she  shall  continue 
serviceable,  enjoy  the  privileges  of  a  British  ship,  and  trade  as  such, 
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DOt  only  from  one  plantation  or  part  of  the  king's  foreign  dominions  to 
another,  bat  also  from,  and  to  any  port  of  Great  Britain,  except  her 
own  port,  and  during  the  whole  of  this  period,  the  names  of  her  real 
owners  will  be  unknown  to,  and  undiscoverable  by,  the  officers  of  the 
government.  And  this,  as  far  as  it  extends,  will  be  in  utter  contraven- 
tion of  the  policy  of  these  statutes,  and  defeat  their  object,  which  object 
unquestionably  was  to  famish,  by  the  medium  of  registration,  an  accu- 
rate knowledge,  at  every  instant  of  time  as  far  as  practicable,  of  the 
name  of  every  person  having  property  in  a  British  ship,  in  order  to 
secure  the  benefits  of  that  national  character  of  a  ship  to  his  majesty's 
subjects,  and  to  exclude  foreigners  from  participating  in  them. 

Judgment  for  plaintiffs.* 

•  It  appeared  in  thta  ease  that  the  ahip,  on  her  arriTal  at  Leghorn,  was  attached,  to 
answer  a  elaim  made  on  behalf  of  certain  merchants  in  London,  for  compensation  on 
account  of  her  not  having  carried  a  quantity  of  tobacco  (which  had  been  shipped  at 
Hayti)  to  Rotterdam,  agreeably  to  bills  of  lading;  and  the  defendants'  agents  were 
obliged  to  give  security  to  answer  this  claim,  and,  afterwards,  voder  the  sentence  of  the 
Court,  to  pay  the  amount  thereof.  The  defendants'  agents  had,  besides,  paid,  in  pur- 
suance of  an  order  of  a  competent  court  at  Leghorn,  a  certain  sum  for  saWage  of  the 
ship,  she  having  been  driTcn  on  shore  in  a  gale  of  wind  before  she  was  taken  possession 
of  by  them.  They  had  also  paid,  in  pursuance  of  an  order  of  the  court,  a  certain  sum 
for  the  wages  of  the  captain  and  the  crew.  And  they  had  also  paid  other  sums  for 
butchers'  and  ship-chandlers'  accounts,  and  Bnodry  ship  disbursements,  before  she  was 
taken  possession  of  by  them.  And  it  appeared,  further  that  the  defendants  knew  of  the 
fact  of  the  Toyage  to  Rotterdam  having  been  abandoned ;  for  they  had  cancelled  a  policy 
originally  effected  from  Hayti  to  Rotterdam,  and  effected  another  from  Hayti  to  Malta. 
The  Court  were  clearly  of  opinion,  that  the  money  paid  under  the  attachment,  the 
saWage,  and  the  mariners'  wages,  were  a  lien  on  the  ship,  and  that  the  defendants, 
therefore,  were  entitled  to  deduct  those  sums  from  the  proceeds  of  the  sale  of  the  ship, 
but  not  the  sums  paid  for  the  captain's  wages,  nor  the  disbnrsements ;  and  the  verdict 
was  reduced  accordingly. 


MURRAY,  Administrator  of  W.  HOPE,  deceased,  of  the  Goods  left 
unadministered  by  JAMES  MURRAY,  deceased,  v.  THE  EAST 
INDIA  Company.— p.  204. 

AMumpeit  will  lie  upon  a  bill  of  exchange,  against  a  trading  corporation,  whose  power 
of   (rawing  and  accepting  bills  is  rRrotniized  by  statute. 

A  power  of  attorney  authorixing  an  agent  to  demand,  sue  for,  recover,  and  receive,  by  all 
lawful  ways  and  means  whatsoever,  all  moneys,  debts,  dues  whatsoever,  and  to  give  suffi- 
cient discharges,  does  not  authorize  him  to  endorse  bills  for  his  principal. 

(n  an  action  by  an  administrator  upon  a  bill  of  exchange,  payable  to  the  testator,  but  accepted 
after  his  death,  it  was  held,  that  the  statute  of  limitations  begins  to  run  from  the  time  of 
Canting  the  letters  of  administration,  and  not  from  the  time  Sie  bills  become  due,  there  be- 
ing no  cause  of  action  until  there  is  a  party  capable  of  suing. 

An  agent,  having  money  in  his  hands  belonging  to  hia  principal,  porcbasea  with  it  a  bill  of 
exchange,  which  he  endorKa  apecially  to  his  principal ;  the  latter,  at  the  time  of  the  en- 
dorwment,  was  dead,  but  that  fact  was  not  known  to  the  agent:  HrLi^  that  the  property 
in  the  bill  paaaed  to  the  administmtor  of  the  principal,  and  that  he  nnght,  therefore,  sue 
upon  the  bill  in  that  character :  Heid^  also,  that  the  administrator  was  only  entitled  to  re- 
cover interest  upon  bills  accepted  after  the  death  of  the  testator,  from  the  time  of  de- 
mand of  payment  made  by  the  administrator,  and  not  from  the  time  the  bills  became 
due. 

Where  the  declaration  atated  the  drawing  of  certain  bills  of  exchange,  and  their  acceptance 
after  the  death  of  the  intestate,  the  granting  of  the  letters  of  administration  to  the  plain- 
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tifi;  the  Mndan^t  Ikfaility,  Ac;  and  the  deAndanti  pleaded  that  the  cauM  of  action  did 
not  accrue  within  liz  yean;  to  which  the  plainliff  replied  genenlly,  that  it  did  accrue 
within  aix  years:  It  was  held,  that  the  replication  was  good. 

Action  against  the  defendants,  as  acceptors  of  four  bills  of  exchange. 
The  first  was  for  8940/.,  and  dated  Fort  St.  George,  the  20th  January, 
1809,  drawn  by  Keble,  the  secretary  to  Government ;  payable  to  Wil- 
liam Hope^  JSsq.y  three  months  after  sight.  This  bill  was  directed  to 
the  Honourable  Court  of  Directors  for  affairs  of  the  Honourable  Uni- 
ted Company  of  Merchants  trading  to  the  East  Indies,  in  London ; 
and  it  appeared  to  have  been  accepted  by  the  secretary,  by  order  of 
the  Court,  from  the  20ih  July,  1809 ;  and  it  was  endorsed  by  James 
Card,  to  Davies  and  Card,  or  their  order,  and  by  the  latter  again  to 
Barclay,  Tritton,  and  Co.  The  second  and  third  bills  of  exchange, 
which  were  for  13,200/.  and  1141/.,  respectively,  were  of  the  same 
date,  payable  at  three  months  sight,  and  precisely  in  the  same  form  as 
the  first  The  fourth  bill,  which  was  for  705/.,  was  dated  the  26th 
August,  1809,  and  was  accepted  from  the  12th  April,  1810,  and  pay- 
able at  twelve  months  sight  to  Messrs.  Binny  and  Dennison,  and  en- 
dorsed by  them  to  William  Hope,  Esq.,  or  order. 

The  declaration  contained  coimts  on  the  first  three  bills,  stating,  re- 
spectively, the  drawing  of  the  bills,  the  acceptance  of  them,  after  the 
death  of  William  Hope,  the  grant  of  administration  to  James  Murray, 
on  the  13th  February,  1812;  the  liability  of  the  defendants  to  pay  to 
James  Murray,  as  administrator,  according  to  the  form  and  effect  of 
the  bills ;  and  their  acceptance,  and  a  promise  to  James  Murray,  as 
administrator,  accordingly.  Another  set  of  counts  on  these  three  bills 
stated,  die  drawing  of  the  bills;  the  acceptance  of  them;  that  neither 
the  said  W.  Hope,  nor  James  Murray,  nor  the  plaintiff,  nor  any  per- 
sons as  the  personal  representatives  of  W.  Hope,  made  any  order  for 
payment  of  the  bills ;  Dor  had  the  money  been  paid  to  them,  or  either 
of  them;  the  grant  of  administration  to  James  Murray,  on  fhe  13th 
February,  1812;  the  grant  of  administration  of  the  31st  October,  1814, 
to  the  plaintiff;  the  liability  of  the  defendants  to  pay  the  plaintiff,  as 
administrator,  on  request,  and  a  promise  accordingly.  The  declara- 
tion also  contained  a  count  '^n  the  fourth  bill,  statins  the  drawiue  of 
the  bill ;  the  endorBemtsr t  by  Buuiey  and  Dennison ;  the  payee-  5  woutj 
to  be  paid  to  the  said  \V.  Hope;  the  acceptance ;  the  grant  of  admin- 
istration to  James  Murray ;  the  liability  of  the  defendants  to  pay  to 
James  Murray,  as  administrator,  according  to  the  tenor  and  effect  of 
the  bill ;  and  acceptance,  and  a  promise  to  James  Murray,  as  adminis- 
trator, accordingly.  Another  count  on  the  same  bill,  after  stating  the 
drawing  of  the  bill,  alleged  that  Binny  and  Dennison,  after  the  death 
of  the  said  W.  Hope,  having  been  indebted  to  him  at  the  time  of  his 
death  in  the  siun  mentioned  in  the  bill,  and  the  debt  remaining  due 
and  unpaid,  in  satisfaction  of  the  said  debt  endorsed  the  bill  at  Madras, 
ordering  the  money  to  be  paid  to  the  said  W.  Hope,  and  remitted  the 
bill  to  England  in  a  letter,  addressed  to  Hope;  that  after  his  death,  the 
defendants  accepted  the  bill ;  that  after  the  bill  was  due,  administra- 
tion was  granted  to  James  Murray,  whereby  the  said  defendants  be< 
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came  liable  to  pay  to  him,  as  administrator,  on  request,  and  promised 
payment  accordingly.  The  declaration  contained  the  common  counts; 
and  a  profert  of  the  letters  of  administration  was  subjoined.  Plea, 
non  assumpsit ;  secondly,  as  to  the  counts  on  the  first  ihiee  bills,  that 
the  causes  of  action  did  not  accrue  within  six  years  before  the  com- 
mencement of  the  action.  Replication,  that  the  causes  of  action  did 
accrue  within  six  years,  &c.  The  cause  was  tried  before  Abbott,  C. 
J.,  at  the  sittings  after  Trinity  term,  1819,  when  the  jury  found  a  ver- 
dict for  the  plaintiff,  for  the  principal  sum  due  upon  the  bills,  with  in* 
terest  from  the  time  they  respectively  became  due  till  the  time  of  sign^ 
ing  final  judgment  Upon  a  motion  for  a  new  trial,  the  Court  directed 
the  facts  to  be  stated  in  a  special  case. 

The  four  bills  of  exchange  declared  upon  were  drawn  by  order  of 
the  governor  in  council,  at  Madras,  in  the  usual  form  in  which  bills  of 
exchange  are  drawn  upon  the  East  India  Company  at  home,  firom  the 
different  presidencies  in  the  East  Indies.  They  were  severally  accept- 
ed in  the  usual  manner  by  the  secretary  to  the  Company,  by  order  of 
the  Court  of  Directors.  Bills  so  drawn  on  the  Company,  are  always 
accepted  in  this  form  by  the  secretary  for  the  time.  b«ing,  by  order  of 
the  Court  of  Directors,  and  being  so  accepted,  are  paid  by  the  Com- 
pany^ The  defendants  have  paid  bills,  so  drawn  and  accepted,  to  the 
amount  of  many  millions.  Mr.  Hope,  the  payee  of  the  three  first 
bills,  being  about  to  embark  for  London,  remitted  them  in  a  letter  by 
one  of  the  ships  in  the  fleet  hereinafter  mentioned.  This  letter  was 
inclosed  in  a  sealed  envelope,  addressed  thus:  <<Wm.  Hope,  Esq.,  to 
the  care  of  John  Card,  Esq.,  London.'^  It  was  not  addressed  to  any 
person  by  name,  and  was  as  follows :  <<  My  old  friend,  you  will  find 
inclosed  bills  as  follows,  which,  when  cashed,  I  would  reconmiend  your 
being  particularly  careful  of."  The  letter  then  specified  the  several 
bills  inclosed,  including  the  three  first  bills  noenttoned  in  the  dedaration 
in  this  cause.  On  the  dOth  January,  1809,  Hope  embarked,  with  his 
wife  and  family,  on  board  the  ship  Jane  Dutchess  of  Gordon,  and  sailed 
with  a  large  fleet  of  East  Indiamen  for  Europe.  On  the  14th  of  March 
the  fleet  encountered  a  hurricane,  and  the  Jane  Dutchess  of  Gordon 

Eerished  in  the  storm,  and  Hope  was  drowned.  On  the  7th  of  Octo- 
er,  1800,  Hope  executed  a  power  of  attorney  to  Card,  by  which  he 
appointed  J.  Card  to  be  his  true,  certain,  and  lawful  attorney  for  and 
in  his  name,  and  to  and  for  his  proper  use  and  behalf,  to  demand,  levy, 
sue  for,  recover,  and  receive,  by  all  lawful  ways  and  means  whatso- 
ever,  and  from  all  and  every  person  and  persons  whomsoever,  whom 
it  did  or  might  concern,  all  such  sums  of  money,  debts,  dues,  goods, 
effects,  and  things  whatsoever,  which  then  and  were,  should  be  and 
prove  due,  owing,  payable,  or  belonging  to  him  the  said  W.  Hope,  up 
on  or  by  virtue  of  any  bill,  bond,  book,  or  upon  account  of  trading  or 
dealing,  or  upon  any  account  howsoever;  and  if  need  were,  to  call  to 
account  all  persons  concerned  in  tlie  premises ;  and  upon  receipt  and 
recovery  of  aU  such  sums  of  money,  debts,  dues,  goods,  effects,  or  other 
things,  or  any  part  thereof,  sufficient  acquittances  and  discharges  for 
iiim  and  in  Ins  name,  from  time  to  time,  to  make  and  give:  giving  and 
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granting  by  them,  unto  his  attorney  full  power  and  authority  in  the 
premises  to  sue,  pursue,  arrest,  attach,  seize,  sequester,  implead,  im- 
prison, eondemn,  and  prosecute,  and  them  and  thereof  again  to  acquit, 
discharge,  and  out  of  prison  to  release,  also  for  him  to  appear,  and  his 
person  to  represent  in  all  or  any  court  or  courts,  or  other  places,  as  de- 
mandant or  defendant  in  any  suit  or  action,  or  by  reason  of  the  prem- 
ises ;  likewise  one  or  more  attorneys  under  him,  to  set  and  substitute 
and  appoint,  and  again  at  pleasure  to  revoke ;  and  generally  to  do,  act, 
and  perform  all  other  matters  and  things  in  and  towards  the  premises 
requisite  and  necessary,  as  fuUy  as  himself  could  do,  if  he  were  per- 
sonally present  John  Card,  who  was  at  Madras  at  the  time  when  the 
power  of  attorney  was  executed,  and  who  had  been  at  one  period  in 
partnership  with  Hope,  in  India,  soon  after  sailed  to  England,  and 
since  his  arrival  has  continued  to  reside  here,  and  has  been  in  partner- 
ship with  William  Davies,  under  the  firm  of  Davies  and  Card.  The 
first  three  bills  of  exchange  were  not  endorsed  by  Hope,  but  having 
come  into  the  possession  of  Card  after  Hope's  death,  were  endorsed 
by  him  in  the  following  form.  «<  Pay  Messrs.  Davies  and  Card,  or 
their  order,  per  procuration  of  William  Hope. — J.  Card.''  These  bills, 
when  due,  were  paid  by  the  defendants  to  Barclay,  Tritton  and  Co., 
then  the  holders  thereof.  Before  Hope  left  Madras,  he  appointed 
Messrs.  Binney  and  Dennison,  of  Madras,  his  agents,  to  manage  his 
private  afiUrs,  collect  his  property  there,  and  transmit  the  same  to 
London;  and  he  left  in  their  hands  a  government  promissory  note 
for  1660  pagodas,  which  was  paid  by  them  at  the  treasury,  and  they 
received  for  it  the  fourth  bill  of  exchange  mentioned  in  the  declara- 
tion. Binny  and  Dennison  endorsed  the  bill  specially  to  Hope,  and 
remitted  it  in  a  letter  addressed  to  him  at  Messrs.  Davies  and  Card's. 
'Rie  letter  came  to  Davies  and  Card,  in  April,  1810,  was  opened,  and 
the  bill  taken  out,  and  the  name  « W.  Hope"  was  endorsed  on  the 
bill.  This  bill  was  paid,  when  due,  to  Glyn,  Mills  and  Co.,  then  the 
hokiers  thereof.  On  the  13th  February,  1812,  letters  of  administra- 
tion of  the  effects  of  Hope,  with  his  will  annexed,  were  granted  to 
James  Murray.  There  were  no  executors  named  in  the  will  of 
Hope.  James  Murray  died  on  the  10th  October,  1814,  and  on  the 
3 1  St  of  October,  1814,  letters  of  administration  of  the  effects  of  Hope« 
nnadministered  by  James  Murray,  with  his  will  annexed,  were  granted 
to  the  plaintiC  The  action  was  commenced  on  the  27th  of  August, 
1816. 

This  ease,  which  involved  several  points,  was  argued  on  a  former 
day  in  these  sittings,  by  Campbell^  for  the  plaintiff,  and  Tindal^  for 
the  defendant  For  the  plaintiff  it  was  contended,  that  assumpsit  was 
maintainable  in  this  case  against  a  corporation ;  for  a  corporation 
established  for  trading  purposes,  might  bind  themeelves,  by  accepting 
bills  of  exchange.  Braughton  v.  The  Manehe$ter  Water -Works,  3 
Bam.  k  Aid.  p.  1.  And  this  power  of  the  defendants  to  draw  and 
accept  bills  was  reeognised  and  regulated  by  the  9  and  10  W.  3,  e.  44, 
and  the  58  Geo.  8,  c  155,  s.  57  and  58.  In  Edte  v.  The  East  India 
Company^  2  Burr.  1216,  it  was  not  doubted  that  an  action  would  lie 


122  Murray  V.  East  India  Co.  M.T.1821.  [210 

Against  the  Company  upon  a  bill  of  exchange.  As  debt  will  not  lie 
against  the  acceptor  of  a  bill  of  exchange,  assumpsit  must  in  this  case, 
otherwise  there  will  be  no  remedy.  For  the  defendants,  upon  this 
point,  it  was  argued,  that  although  they  had  undoubtedly  the  power  of 
binding  themselves  as  acceptors  of  bills  of  exchange,  it  by  no  means 
followed,  that  the  remedy  which  the  law  gave  for  the  breach  of  a  parol 
promise,  would  apply  against  a  corporation.  The  objection  to  this 
form  of  action  was,  that  a  parol  promise  can  be  made  only  by  the 
members  of  the  corporation,  and  that  the  individuals,  and  not  the  body 
corporate,  would  be  liable.  The  proper  remedy  in  this  case  was  by 
bill  in  equity.  Upon  this  point,  the  Court  were  clearly  of  opinion, 
that  wherever  an  act  of  parliament  authorizes  a  corporation  to  draw 
and  accept  bills,  it  must  be  taken  to  give  the  holder  of  those  bills  the 
same  remedy  against  the  body  corporate,  as  the  law  gives  in  other 
cases  against  any  parties  to  a  bill. 

The  next  point  was,  whether  Card  was  authorized  to  endorse  these 
bills ;  and  it  was  contended,  for  the  plaintiffs,  that  he  had  no  authority 
to  endorse  the  bills,  even  during  the  life  of  Hope.  The  power  of 
attorney  only  gave  an  authority  to  him  to  receive  debts  due,  and  not 
to  negotiate  the  bills.  Hogg  v.  Snaithy  1  Taunt.  347,  and  Jlay  v. 
Goldsmtdtj  there  mentioned,  were  authorities  to  show,  that  a  power 
of  attorney  to  receive  all  salary  and  money  belonging  to  the  principal, 
and  to  give  releases,  and  even  to  transact  all  business  for  him,  did  not 
authorize  the  attorney  to  negotiate  or  endorse  bills.  The  letter  con- 
tained no  such  power,  for  Card  had  not  even  an  authority  to  break  the 
envelope.  For  the  defendants,  it  was  argued,  that  Card  had  such 
authority ;  for  the  endorsing  of  the  bills  was  one  mode  of  receiving 
payment,  and  in  the  cases  cited,  the  action  was  brought  against  the 
persons  who  had  discounted  the  bills,  and  not  against  the  acceptor ; 
and  it  was  the  same  thing,  whether  Card  received  the  amount  of  the 
bills  at  maturity,  or  authorized  another  to  receive  it.  Besides,  it 
appeared  clearly,  from  the  terms  of  the  letter,  that  Card  was  to  open 
it,  if  Hope  died  on  the  voyage.  The  words  in  the  letter  '^when 
cashed,"  implied,  that  he  was  to  have  authority  to  endorse  the  bills ; 
for  one  mode  of  cashing  is  by  endorsement.  Upon  this  point,  the 
Court  were  clearly  of  opinion,  that  Card  had  no  authority  to  endorse 
the  bills,  even  during  the  lifetime  of  Hope ;  and  that  it  therefore 
became  unnecessary  to  consider  the  question,  whether  Hope's  death 
operated  as  a  revocation  of  any  authority  given  to  him  by  the  power 
of  attorney. 

Upon  the  other  points  raised  in  this  case,  the  Court  gave  no  opinion 
at  the  time.  It  was  contended  on  the  part  of  the  defendants,  that  the 
plaintiff  could  not  be  entitled  to  recover  interest  upon  the  bills  beyond 
the  date  of  the  first  letters  of  administration,  for  it  would  be  very  hard 
upon  an  acceptor,  that  he  should  be  charged  with  interest  when  he  was 
ready  to  pay  the  money,  and  there  was  no  person  authorized  to  receive 
it.  There  could  be  no  lawful  detainer  of  the  money  until  the  admin- 
istration was  granted.  Walker  v.  Bameiy  5  Taunt.  240,  and  Anony- 
motUj  6  Mod.  188,  were  cited.     As  to  the  two  other  points  raised  in 
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the  case  with  respect  to  the  statute  of  limitations  and  the  form  of  the 
replication,  the  following  authorities  were  cited,  Stanford's  case  in 
Saffyn  r.  Adams,  Cro.  Jac.  61,  Joliffe  v.  Pitt,  2  Vernon,  694,  Carey 
and  Wife  v.  Stephenson,  Salk.  421,  Carthew,  88*5,  Skinner,  555,  and 
4  Mod.  372,  S.  C.,  hni  Matthews  v.  Phillips,  Salk.  424.  The  argu- 
ments and  the  authorities  cited  upon  these  points,  were,  however,  so 
fully  commented  on  by  the  Court  in  giving  their  judgment,  that  it  is 
unnecessary  to  state  them  at  greater  length  here. 

Cfur.  adv.  vuU. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court.  At  the 
late  argument  of  this  case,  some  of  the  points  were  disposed  of  by  the 
Court  at  the  time.  It  is  now  proposed  to  give  our  judgment  upon 
such  as  were  then  reserved  for  our  further  consideration.  And  first, 
as  to  the  statute  of  limitations.  The  action  is  brought  by  an  adminis- 
trator,  with  a  will  annexed,  of  goods  left  unadministered  by  a  former 
administrator,  but  it  may  be  considered  as  brought  by  the  first  admin- 
istrator. The  action  is  upon  several  bills  of  exchange  accepted  by  the 
defendants,  who  have  pleaded  as  to  three  of  them,  that  the  cause  of 
action  did  not  accrue  within  six  years  before  the  exhibiting  of  the 
plaintifi^s  bill.  The  plaintiflf  has  replied  generally,  that  the  cause  of 
action  did  accrue  within  six  years,  &c.  These  bills  were  made  pay- 
able to  Mr.  Hope :  they  were  accepted  after  his  death,  being  presented 
through  an  unauthorized  channel,  and  before  any  administration  was 
granted.  The  acceptance  of  the  bills,  and  also  the  day  of  payment, 
was  more  than  six  years  before  the  exhibiting  of  the  bill,  but  the 
granting  of  the  first  administration  was  less  than  six  years  before,  &c. 
Upon  this  state  of  facts,  the  general  question  of  law,  abstracted  from 
the  particular  form  of  the  replication,  is  this ;  did  the  tinie  of  limita- 
tion prescribed  by  the  statute  21  Jas.  1,  c.  16,  s.  3,  begin  to  run  from 
the  date  of  the  defendants'  acceptance,  or  the  day  of  payment,  at  which 
time  there  was  no  person  in  existence  who  could  acquire  a  right  of  ac- 
tion by  the  acceptance,  and  non-payment,  or  from  the  date  of  the  first 
administration,  whereby  a  person  was  brought  into  existence,  who 
might  acquire  a  right  of  action  by  the  non-payment?  The  plaintiflf  in- 
sisted  upon  the  latter,  the  defendants  upon  the  former  date. 

On  behalf  of  the  plaintifi*,  Stanford's  case,  cited  in  Cro.  Jac.  16; 
and  Cary  v.  Stephenson,  reported  in  Salkeld,  421,  and  several  other 
books,  were  quoted.  The  first  of  these  cases  arose  upon  the  statute 
of  fines,  4  Hen.  7,  c.  24 ;  a  term  of  years  was  granted  in  remainder, 
expectant  on  another  existhig  term ;  before  the  expiration  of  the  first 
tenn,  the  grantee  died ;  at  the  expiration  of  the  first  term,  the  lessor 
entered,  and  levied  a  fine  before  administration  granted ;  the  five  years 
passed,  administration  was  granted,  and  resolved,  that  the  administra- 
tor should  have  five  years,  for  none  had  title  of  entry  before.  The 
last  of  these  cases  is  precisely  the  same  as  the  present  case.  It  was  an 
action  of  assumpsit  for  money  had  and  received,  brought  against  one 
who  had  received  money  belonging  to  the  estate  of  the  intestate,  after 
his  death,  and  before  administration  granted ;  the  receipt  being  more 
than  six  years  before  the  action,  but  the  grant  of  the  administration 
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within  six  years.  Tlie  opinion  of  the  Court  was,  that  the  time  of 
limitation  did  not  begin  to  run  until  the  grant  of  the  admimstration ; 
but  the  suit  appears  to  have  gone  off,  or  the  plaintiff  to  have  ^ed 
upon  a  supposed  defect  in  his  replication.  Since  the  argument,  we 
have  been  apprised  of  another  case  lately  decided  in  the  Court  of 
Common  Pleas,  but  not  reported.  The  name  of  it  is  Fairclaim  v.  Lit 
tie.  It  arose  upon  the  gift  of  a  term  of  years  to  A.  for  life,  remain- 
der to  B.  for  life,  remainder  to  C.  C.  died  in  1736,  A.  in  1756,  B.  in 
1779.  Administration  of  the  effects  of  C.  was  first  granted  in  1816, 
and  the  administrator  brought  an  ejectment,  and  was  nonsuited  at  the 
trial,  but  the  Court  granted  a  new  trial.  No  authority  was  quoted  on 
this  part  of  the  case,  on  behalf  of  the  defendant  But  it  was  said,  that 
StanforcP^  case  was  not  an  authority  in  point,  because  it  arose  on  a  stat- 
ute differently  expressed ;  the  words  of  the  statute  Hen.  7,  being  "  so 
that  they  take  their  action  or  pursue  their  right  within  five  years  next 
after  such  action,  right,  &c.,  to  them  accrued,  descended,  &c''  In  an- 
swer to  the  other  case  quoted  for  the  plaintiff,  it  was  said,  that  as  the 
cause  was  not  decided  in  favour  of  the  plaintiff,  the  opinion  must  be 
considered  as  extra-judicial,  and  that  the  whole  of  that  case  \aken  to- 
gether, was  in  favour  of  the  defendant  upon  the  other  point,  to  which 
I  shall  advert  hereafter.  We  are,  however,  of  opinion,  that  the  time 
of  limitation  in  the  present  case  did  not  begin  to  run  until  the  grant  of 
the  administration.  The  words  of  the  statute  21  Fac.  1,  c.  16,  s.  3, 
are,  that  actions  upon  the  case,  &c.,  shall  be  brought  within  six  years, 
next  after  the  cause  of  such  actions,  and  not  after.  Now,  indepen- 
dently of  authority,  we  think  that  it  cannot  be  ^id,  that  a  cause  of  ac- 
tion exists,  unless  there  be  also  a  person  in  existence  capable  of  suing. 
And  we  think  great  deference  is  due  to  the  opinion  delivered  by  the 
Judges  on  this  point  in  Cary  v.  Stephenson^  and  also  that  StartfortPs 
case^  and  the  late  case  in  the  Common  Pleas,  are  authorities  in  favour 
of  the  plaintiff.  The  several  statutes  of  limitation  being  all  in  pari  mate- 
ria, ought  to  receive  a  uniform  construction,  notwithstanding  any  slight 
variations  of  phrase,  the  object  and  intention  being  the  same.  I  have 
already  quoted  the  words  of  the  statute  of  fines.  The  words  of  the 
first  section  of  21  Fac.  1,  c.  16,  as  it  regards  entry  into  lands,  are. 
<<  that  no  person  or  persons  shall  make  entry  into  any  lands,  &c.,  but 
within  20  years  next  after  his  or  their  right  or  title,  which  shall  here- 
after first  descend  or  accrue  to  the  same.  Other  slight  variations  of 
expression  may  be  found  in  other  parts  of  this  and  the  statute  32  Hen. 
8,  c.  2.  But  it  is  not  necessary  to  particularize  them ;  the  object  mani- 
festly being  to  limit  the  time  of  entry  or  suit  to  a  person  in  esse,  capa- 
ble of  entering  or  suing,  and  nothing  more. 

On  this  part  of  the  case,  another  and  formal  objection  was  taken  by 
the  defendants.  It  was  said,  that  the  plaintiff  ought  to  have  made  a 
special  replication  setting  forth  the  time  of  the  grant  of  administration 
and  other  particulars.  Now,  it  already  appears  upon  the  record,  thai 
the  acceptance  was  after  the  death  of  the  intestate.  What  special  mat- 
ter then  could  the  plamtiff  reply?  It  could  only  be,  that  the  first  ad- 
ministration was  granted  at  such  a  certain  time,  which  probably  does 
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Dot  appear  with  sufficient  precision  upon  the  declaration.  But  this 
would  only  have  been  an  argumentative  replication,  for  its  effect  would 
oe  this:  you,  the  defendants  have  alleged  that  the  cause  of  action  did 
not  aocrae  within  six  years :  I,  the  plamtiff,  say,  that  it  did  accrue 
within  six  years,  because  my  bill  had  been  filed  within  six  years  of  the 
grant  of  administration.  Now,  if  this  be  the  due  effect  of  the  grant  of 
the  administration,  then  the  plaintiff  did  right  in  omitting  the  argtmient, 
and  replying  generally,  that  the  cause  of  action  did  accrue  within  six 
years,  and  offering  the  administration  and  the  time  of  granting  it,  in 
evidence,  to  prove  his  allegation.  And  this  is  very  different  from  all 
the  cases  in  which  a  special  replication  is  usually  made,  such  as  in&ncy, 
coverture,  absence  beyond  sea,  or  the  suii:^  out  a  latitat,  or  other  writ, 
or  process,  because,  in  all  those  cases,  the  plaintiff  admits,  that  the  ac- 
tion did  not  really  accrue  within  six  years  of  the  apparent  commence- 
ment, and  either  brings  himself  within  some  exception  in  the  statute, 
or  sbows  that  his  action  was  commenced  before  the  date,  which  the 
plea  assigns  as  the  commencement  of  it. 

There  was  a  fourth  bill  of  exchange,  to  which  the  statute  was  not 
pleaded,  and  which  gave  occasion  to  another  point  Mr.  Hope,  at  his 
departure  from  India,  had  left  some  property  under  the  management  of 
an  agent.  For  the  value  of  this,  and  for  the  purpose  of  transmitting 
the  value  to  England,  the  agent  obtained  this  bill  of  exchange,  and  be- 
ing ignorant  of  the  death  of  Hope,  endorsed  it  specially  to  him.  It 
was  urged  that  no  property  in  this  bill  could  pass  to  the  administra- 
tor, and  consequently  that  he  could  not  sue  upon  it  But  we  are  of 
opinion,  that  as  the  money  for  which  the  bill  was  remitted,  belonged  to 
Hope's  estate,  it  was  competent  to  the  administrator  to  elect  to  take  the 
bill  as  the  mode  of  payment,  and  that  thereby,  the  property  did  vest  in 
him,  and  he  acquired  a  right  to  sue  upon  it. 

The  only  remaining  matter  is  the  interest  upon  the  bills,  whidi  has 
been  taken  from  the  time  that  they  respectively  fell  due.    We  are  of 
opinion,  that  the  plaintiff  is  entitfed  to  recover  interest,  bat  that  the 
calculation  must  begin  from  the  time  of  the  demand  of  payment  by 
the  first  administrator,  and  not  sooner. 

Judgment  for  the  plaintiff. 


REGULA  GENERALI8.— p.  217. 
Michaelmas  Term,  2  Geo.  4.    Nov.  6. 

It  is  ordered,  that  the  rule  of  Court  made  in  Michaelmas  term,  in 
the  11th  year  of  Kins  George  the  First,  ^hich  directs  that  no  sum- 
mons shall  be  attended,  nor  anv  matters  transacted  before  any  Jndge 
at  chambers  or  elsewhere,  dormg  the  sitting  of  this  Court  at  West- 
minster, be  discharged.  By  the  Court. 

Daring  the  term  one  of  the  Jadges  attended  daily  at  chambers  from 
half  past  two  until  four. 
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In  the  Matter  of  TAYLOR  and  Others.— p.  217. 

to  arbttrntioii  under  9  and  10  W.  3,  c  16,  •.  I,  may  be  made  a  rule  of 
Court  in  vacation. 

F.  Pollock  moved  for  a  rule  nisi  in  this  case,  to  discharge  the 
rule  for  making  the  submission  to  arbitration  a  rule  of  Court.  The 
facts  were  shortly  as  follows.  It  was  a  submission  to  arbitration,  by 
bond  under  the  statute  of  9  and  10  W.  3,  c.  15,  s.  1.  The  award  was 
dated  on  the  30th  June  last,  but  the  submission  was  not  made  a  rule  of 
Court  till  the  28th  September,  during  the  vacation  after  last  Trinity 
term.  A  bill  in  equity  had  been  since  filed  by  the  party  against  whom 
the  award  was  made.  He  now  contended,  that  in  this  case,  by  the 
words  of  the  statute,  the  submission  can  only  be  made  a  rule  of  Court, 
by  producing  an  affidavit  of  the  execution  of  the  agreement,  and  read- 
ing and  filing  it  in  Court  This  shows  that  it  must  be  done  in  Court, 
and  cannot  be  done  in  vacation,  as  was  the  case  here. 

Scarlett  showed  cause  in  the  first  instance.  The  object  of  the  sta- 
tute was  to  facilitate  arbitrations,  and  to  prevent  bills  in  equity.  It 
must  be  construed  with  reference  to  the  ordinary  practice  of  the  Court 
in  other  cases.  Now  it  is  the  practice  to  do  business  in  vacation  as 
of  the  preceding  term.  Thus  a  writ  may  be  issued  in  vacation  tested 
of  the  preceding  term.  As  to  the  affidavit,  that  can  make  no  differ- 
ence, for  that  is  equallv  required  in  a  bailable  writ,  a  rule  for  a  special 
jury,  or  to  compute  principal  and  interest,  all  of  which  by  the  practice 
of  the  Court  may  be  issued  in  vacation. 

F.  Pollack^  in  support  of  the  rule,  contended,  that  cause  might  be 
shown  against  a  rule,  for  making  a  submission  to  arbitration  a  rule  of 
court,  and  that  there  was  no  authority  to  compel  a  party  to  show  cause 
before  a  Judge  at  chambers.  As  to  judicial  writs,  they  are  at  common 
law,  and  the  practice  of  the  Court  may  therefore  regulate  them.  This 
case  depends  on  the  construction  of  a  statute,  and  stands  therefore  on 
quite  a  different  ground. 

Abbott,  C.  J.  If  we  were  to  grant  the  present  application,  we 
should  do  great  mischief,  inasmuch  as  the  granting  these  rules  in  vaca- 
tion, is  a  practice  attended  with  much  convenience  to  the  suitors  of  the 
Court  It  seems  to  me,  that  by  construing  the  statute  with  reference 
to  the  ordinary  practice  of  the  Court,  we  shall  give  fuller  effect  to  the 
intention  of  the  legislature.  The  statute  makes  it  compulsory  on  the 
Court,  on  the  affidavit  being  produced,  to  make  the  submission  a  rule 
of  Court  It  is,  therefore,  merely  a  matter  of  form  to  apply  for  the 
rule.  No  injury  is  done  to  the  other  party  by  granting  the  rule,  for  the 
award  cannot  be  enforced  till  the  next  term.  All  that  is  done,  is,  that 
a  little  time  is  gained  by  making  the  demand,  and  serving  the  rule  of 
Court  during  the  vacation,  so  as  to  enable  the  party  to  make  an  appli- 
cation for  an  attachment  on  the  first  day  of  the  next  term.  If  we 
were  to  overturn  the  practice  in  this  case,  we  should  estabUsh  a  dan- 
gerous  rule,  for,  by  parity  of  reasoning,  no  consent  rule  in  ejectment, 
no  rule  for  special  jury,  or  to  pay  money  into  Court,  could  be  drawn 
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up  in  vacation.    The  consequence  would  be  great  delay  in  the  admin- 
istration of  justice.    This  rule  must  therefore  be  refused. 

Rule  refused. 


PHILLIPS  V.  HOWGATE.— p.  220. 

In  trespaflSy  the  fint  count  of  the  declaration  stated,  that  defendant  assaulted  and  tmpiii> 
oned  plaintiff;  and,  during  such  imprisonment,  strack,  pulled,  and  pudied  him  about 
Justification,  that  defendant  arraated  plaintiff  under  process  of  Court;  and  that  plaintifl; 
whilst  in  costodjjr,  haying  conducted  himself  in  a  violent  manner,  defendsnt  necessarily, 
and  to  prevent  his  escape,  struck,  dec :  Held,  that  this  latter  part  of  the  justification  not 
being  proved,  the  plamtiff  was  entitled  to  judgment;  and,  that  it  was  not  necessary 
to  new  assign  the  battery  by  the  defendant 

fkkf,  »\aOf  the  second  count  of  the  declaration,  (which  omitted  the  battery)  having  been 
justified  by  proof  of  the  writ  and  warrant,  and  arrest  under  them,  the  plaintifl^  slUiough 
one  assault  cmly  was  proved,  waa  still  entitled  to  judgment,  having  proved  the  tiespassesy 
a»  laid  in  the  fint  count 

Tbbspass.  The  first  count  of  the  declaration  stated,  that  the  de- 
fendant broke  and  entered  the  dwelling-house  of  the  plaintiff,  and  as- 
saulted and  forced  him  out  of  his  dwelling-house,  and  imprisoned  him, 
and  during  such  imprisonment,  assaulted,  struck,  pulled,  and  pushed 
him  about  in  a  violent  manner.  The  second  count  was  for  an  assault 
and  false  imprisonment  only;  and  the  third  count  was  for  a  common 
assault  The  defendant  pleaded,  ist,  the  general  issue ;  and,  secondly, 
as  to  the  trespasses  in  the  first  count  mentioned,  he  pleaded  a  justifica-  . 
tion  under  a  writ  of  attachment,  issued  out  of  the  Court  of  King's 
Bench,  and  a  warrant  of  the  sheriff  thereon,  under  which  he  peaceably 
and  quietly  entered  into  the  plaintiff's  dwelling-house,  and  arrested  the 
plaintiff  and  imprisoned  him ;  and,  because  the  plaintiffs  after  he  had 
been  ao  taken  into  custody  under  and  by  virtue  of  the  said  writ  anu 
warrant  as  €{foresaidy  behaved  and  conducted  himself  in  a  violent 
and  outrageous  manner ,  and  could  not  otherwise  be  kept  in  a  safe 
and  proper  manner  by  the  defendant,  he,  the  defendant,  was  obliged 
to  push  and  pull  about  the  said  plaintiff  with  a  little  force  and  violence, 
and  to  give  the  plaintiff  a  few  blows,  and  strokes,  &c.  He  also  plead- 
ed a  similar  justification,  omitting  the  latter  part  as  to  the  battery,  with 
respect  to  the  second  and  third  counts  of  the  declaration.  Replication, 
de  injuria,  &c.,  and  i^ue  thereon.  At  the  trial,  at  the  last  assizes  for 
the  county  of  York,  before  Bayley,  J.,  the  defendant  proved  the  ar- 
rest to  have  taken  place  in  the  manner  alleged  in  his  justification.  But 
the  plaintiff  having  proved  a  battery  during  the  time  that  he  was  in 
the  defendant's  custody,  the  learned  Judge  thought  it  was  necessary 
for  the  defendant  to  give  some  evidence  of  outrageous  conduct  on  the 
part  of  the  plaintiff  when  in  custody,  so  as  to  prove  the  latter  pan  of 
the  defendant's  first  justification ;  and  he  finally  left  the  question  l«. 
the  jury,  whether  what  was  done  by  the  defendant  was  more  than  wa 
necessary  for  the  purpose  of  keeping  the  plaintiff  safely  m  custody 
The  jury  found  a  verdict  for  the  plaintiff.     And  now, 

/.  WilliamSy  by  leave  of  the  learned  Jadge,  moved  to  enter  a  ver 
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diet  for  the  defendant.  In  this  cMe,  the  plea  having  jugtified  the 
breaking  and  entering,  and  the  arrest  and  the  imprisoiMaent  of  the  plain* 
tiff,  and  having,  to  tnat  extent  at  least,  been  proved,  is  a  full  answer 
to  the  first  count;  for  these  circumstances  are  the  gist  of  the  action, 
and  the  battery  is  only  matter  of  aggravation;  and  if  the  plaintiff 
meant  to  rely  upon  it,  he  should  have  done  it  by  a  new  assignment, 
and  that,  it  appears,  was  the  opinion  of  Buller,  J.,  in  Taylor  v.  Cole^ 
8  T.  B.  297.  It  cannot  signify  that  in  his  first  justification  the  defend- 
ant alleges  the  outrageous  conduct  of  the  plaintiff  as  a  ground  for  the 
battery^  and  so  justifies  the  battery ;  for  if  what  is  proved  amount  to 
a  sufficient  justification,  the  having  alleged  other  matter,  not  proved, 
will  not  vitiate  it.  Spitabury  v.  MieklethwaiUy  1  Taunt.  146.  Besides, 
the  justification  to  the  second  count  was  completely  proved,  and  only 
one  assault  was  proved,  and  the  defendant  may,  therefore,  apply  the 
justification  to  that. 

Abbott,  C.  J.  I  am  of  opinion,  that  in  this  case  the  Court  ought 
not  to  grant  the  rule.  If  this  question  were  considered  upon  the  first 
count  of  the  declaration  alone,  it  seems  to  me  that  the  plaintiff  would 
be  clearly  entitled  to  a  verdict.  That  count  contains  a  charge  of  break 
ing  and  entering  the  plaintiff's  house,  and  of  assaulting  and  imprison- 
ing him,  and,  during  the  imprisonment,  of  puling,  striking,  aiKl  pull- 
ing him  about  To  this  count  there  is  a  justification ;  and  it  is  con- 
tended, that  the  whole  of  the  above  trespasses  are  justified  by  proof 
being  given  of  a  writ  of  attachment  and  a  warrant  to  the  defendant,  as 
bailiff  to  execute  that  writ.  Now,  if  so,  I  agree  that  the  circmnstance 
of  the  defendant's  having  put  more  into  his  justification,  of  which  no 
proof  has  been  given,  will  not  vitiate  it.  But  I  am  of  opinion  that  the 
proof  given  is  not  sufficient  to  justify  the  trespass  in  pushing  and  strik- 
ing the  plaintiff.  In  order  to  justify  that,  it  was  necessary  to  prove 
that  part  of  the  defendant's  justification  in  which  he  states,  that  the 
plaintiff  resisted  when  in  custody.  That  not  being  done,  I  think  the 
justification  was  not  proved,  and  that  the  plaintiff'  would  be  entitled 
to  a  verdict.  This  would  be  the  case,  if  there  had  been  only  one  count 
in  the  declaration,  and  one  plea  of  justification.  But  there  is  a  second 
count,  to  which  there  is  a  plea  of  justification,  which  has  been  estab- 
lished. That  count,  however,  was  quite  unnecessary  for  the  pteintiff's 
case ;  and  I  think  it  can  make  no  difference.  Here,  the  plaintiff  has, 
in  his  first  count,  stated  the  whole  injury  which  he  has  received,  and 
that  count  has  not  been  justified.  He  is,  therefore,  entitled  to  a  ver- 
dict. 

Batlet,  J.  The  plaintiff  proved,  at  the  trial,  the  whole  of  his  first 
count.  The  plea  of  the  defendant,  if  true,  would  have  been  a  good 
justification;  and,  as  it  seems  to  me,  it  was  necessary  to  allege  the  mis- 
conduct of  the  plaintiff,  in  order  to  justify  the  pushing  and  striking  by 
the  defendant.  For,  if  it  had  omitted  such  an  aUegation,  the  plea 
would  have  been  demurrable.  The  justification,  though  wefi  pleaded, 
was  not  sufficiently  proved ;  and  the  plaintiff,  therefore,  was  entitled  to 
a  verdict 

Best,  J.,*  concurred.  Rule  refused 

•  Hoboyd,  J^  wai  tt  Chudbm. 
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DOE,  on  the  Demise  of  HUMAN,  v.  PETTETT.— p.  223. 

The  decIantioiiB  of  a  widow  in  potMMon  of  promiflM.  that  she  hetd  them  fiir  her  lift, 
and  that  after  her  death  thej  would  90  to  the  heirs  of  her  husband,  are  admissible  evi- 
danoe  to  negative  the  hei  of  her  having  had  twenty  yean'  adverse  possession. 

Ejectment,  for  certain  premises  at  Fordham,  in  the  county  of  Cam- 
bridge. Plea,  general  issue.  At  the  trial,  before  Dallas,  C.  J.,  at  the 
last  Summer  assizes  for  that  county,  it  appeared  that  John  Human 
was  the  original  purchaser  of  the  premises,  and  that  after  his  death, 
about  thirty  years  ago,  his  widow  continued  in  possession  for  about 
twenty  years,  and  then  died.  The  defendant  was  the  heir  at  law  of  the 
widow,  and  the  lessor  of  the  plaintiff  was  the  heir  at  law  of  John  Hu- 
man  In  order  to  show  that  the  widow's  possession  was  not  adverse, 
the  learned  Judge  admitted  evidence  of  her  declarations  during  her 
j>088e8sion  of  the  premises,  showing,  that  she  held  the  premises  for  her 
life,  and  that  after  her  death,  thej  would  go  to  the  heirs  of  John 
Human.     The  plaintiff  had  a  verdict ;  and  now 

*  BloMettj  Serjt.,  moved  to  enter  a  nonsuit,  upon  the  ground  that  these 
declarations  were  not  admissible.  The  declarations  of  a  tenant  for 
life  are  not  admissible,  to  show  the  extent  of  his  interest.  Such  decla- 
rations, in  order  to  be  receivable  as  evidence,  must  be,  when  made, 
against  the  then  present  intereat  of  the  parties  makins  them.  Peace- 
Mle  V.  Watson,  4  Taunt.  16,  Doe  v.  Jones,  1  Campb.  867.  In  Comyns'a 
Digest^  tit.  Seisin,  F.  1,  it  is  laid  down,  '^  that  if  a  man  enters  by  a 
disseisin,  he  will  be  a  disseisor,  though  he  claims  only  for  years,  as 
tenant  by  statute,  in  dower,  &c.,  where  they  have  no  right  to  it ;  for 
they  cannot  qualify  their  wronff."  Here,  the  declarations  of  the 
widow,  if  she  nad  no  right,  would  go  to  qualify  her  wrong,  and  if  she 
had  a  right,  they  would  be  inadmissible,  as  being  in  favour  of  her  own 
interest,  upon  the  ground  previously  stated. 

Abbott,  C.  J.  All  questions  of  evidence  must  be  considered  with 
reference  to  the  particular  circumstances  under  which  it  is  offered. 
Here,  the  question  was,  whether  the  widow  had  occupied  the  premises 
adversely,  for  more  than  twenty  years,  and  her  declarations  are  offered 
in  evidence  to  rebut  the  statute  of  limitations^  and  for  that  purpose,  I 
think  they  were  admisssible.  They  were  not  used  to  show  t^  quantum 
of  her  estate,  but  only  to  explain  the  nature  of  her  possession. 

Rule  refused. 


RATNER  V.  GODMOND.— p.  225. 

Where,  dating  the  oonne  of  a  Toyage  upon  an  inland  navigation,  it  became  neoesmy,  in 
Older  to  repair  the  navigation,  to  diaw  off  the  water ;  and  the  ship,  in  conseqaenoe,  Itaving 
been  placed  in  the  most  secure  situation  that  could  be  found,  when  the  water  was  drawn  o^ 
went  by  accident  on  some  piles,  which  were  not  previously  known  to  be  there:  Hektt  that 
this  was  a  stranding  within  the  usual  memonndum  in  the  policy,  the  aocadent  having  hap 
pened  not  in  the  oidlnary  course  of  such  voyaga 
VOL.  VIL — 9 
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Action  on  a  policy  of  insurance  on  the  sliip  Neutral,  from  Wisbeach 
to  Leeds  or  Wakefield.  The  policy  was  on  230  quarters  of  wheat,  va- 
lued at  900/.  It  contained  the  usual  memorandum  at  the  foot,  <<  Com, 
&c.,  warranted  free  from  average,  unless  general,  or  the  ship  be  strand- 
ed." At  the  trial,  at  the  last  sittings  at  Guildhall,  before  Bbst,  J.,  the 
only  question  was,  whether  the  ship  had  been  stranded.  As  to  that, 
the  facts  were  as  follows.  The  ship  havmg  sailed  from  Wisbeach,  ar- 
rived safely  at  Selby,  where,  having  taken  out  her  anchors,  stores,  &c,, 
she  proceeded  up  the  navigation  towards  Wakefield,  In  the  course  of 
the  voyage,  she  arrived  at  a  place  called  Beal  Lock,  and  whilst  she  was 
there,  it  became  necessary,  for  the  purpose  of  repairing  the  navigation, 
that  the  water  should  be  drawn  off.  The  master  placed  the  vessel  in  the 
most  secure  place  he  could  find,  alongside  of  four  other  vessels.  In  this 
he  was  assisted  by  the  lock-keeper.  The  water  being  then  drawn 
off,  all  the  vessels  grounded,  and,  unfortunately,  the  ship  Neutral 
grounded  on  some  piles  in  the  river,  which  were  not  known  to  be  there, 
and  the  cargo  received  considerable  damage.  The  part  of  the  naviga- 
tion where  she  took  the  ground  was  one  in  which  vessels  usually  were 
placed  when  the  water  was  drawn  off.  The  learned  Judge  was  of  opin- 
ion that  these  facts  amounted  to  a  stranding,  and  the  plaintiff  had  a  ver- 
dict.   And  now, 

Oampbell  moved  for  a  new  trial.  He  contended,  that  in  this  case, 
there  was  no  stranding.  Here,  the  vessel  was  intentionally  brought 
into  this  position,  and  it  is  impossible  she  can  be  considered  as  stranded, 
unless  all  the  other  foor  ships  with  her  were  eqnally  so ;  for  the  mere 
circumstance  of  the  additional  damages  to  her,  cannot  make  a  differ- 
ence. Burnett  v.  Kennngtouy  7  .T*  K.  210.  The  case  of  Bobsan  v. 
JBoUan^  Marshall  on  Insurance,  289,  sittings  after  Easter  term,  1799, 
comes  nearest  to  this.  But  there  the  vessel  in  the  Wisbeach  River 
was  driven  on  the  piles  by  the  perils  of  the  sea.  Here  there  was  no 
Such  thing.  This  was  like  the  case  of  a  vessel  in  a  dry  harboar,  or 
of  those  which  are  continnallv  laid  on  the  mud  in  coming  up  the 
Thames.  But  in  those  cases  it  has  never  yet  been  considered  that 
ships  are  stranded,  and  the  underwriters  liable  for  an  average  loss. 
In  Searne  v.  Edmunds^  1  B.  &  B.  888,  the  Court  held,  that  where  a 
vessel  took  the  ground  in  going  up  the  river  at  Cork,  in  the  ordinary 
course  of  navigation,  and  was  damaged,  it  was  not  a  stranding  for 
which  the  Asurers  were  liable.  Here  it  was  in  the  ordinary  course  of 
this  sort  of  navigation,  that  the  accident  happened.  Carruthera  v. 
Sydehotham^  4  M.  &  S.  77,  is  indeed  near  this  case ;  but  that  decision 
is  questionable,  and  ought  not  to  he  Carried  further. 

Abbott,  C.  J.  The  case  of  Hearne  v.  Edmunds  has  relieved  my 
mind  from  the  only  remaining  difficulty  which  I  felt  in  this  case,  which 
was,  lest  it  should  follow,  from  our  decision,  or  from  that  of  Carruth- 
trs  V.  Sjfdebothaniy  that  every  settling  on  the  ground  by  a  vessel  should 
be  deemed  a  stranding ;  hut  that  case  was  decided  on  a  distinction 
which  leaves  Carruihers  v,  Sydebotham  a  valid  authority ;  for  there 
the  accident  happened  in  the  ordinary  course  of  the  voyage ;  and  on 
that  ground  the  underwriters  were  held  not  to  be  liable.     Here  the 
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loss  didvnot  so  happen,  for  we  cannot  suppose  that  these  canals  are 
80  oonstantly  wanting  repair,  as  to  make  the  drawing  off  the  water  an 
occurreoce  in  the  ordinary  course  of  a  voyage.  I  think,  therefore,  that, 
in  this  case,  the  vessel  was  stranded,  and  that  there  is  no  reason  for 
disturbing  the  present  verdict 

Batley,  J.  This  was  an  insurance  on  a  perishable  commodity,  and 
the  object  of  the  memorandum  was  to  exempt  the  underwriters  from 
loss,  unless  there  was  an  adequate  cause  for  it.  If,  however,  the  ship 
was  stranded,  they  were  to  be  liable.  The  case  of  Carruihers  v. 
Sydebotham  is  very  like  this.  There,  on  the  ebbing  of  the  tide,  the 
ship  fell  over  and  received  damage,  and  the  Court  held  that  it  amount- 
ed to  a  stranding,  because  the  ship  was  upon  the  strand.  In  Hearm  v. 
Edmundsy  the  ship  never  was  on  the  strand,  within  the  meaning  of 
the  parties ;  for  there,  in  the  ordinary  course  of  the  voyage,  it  was 
quite  certain  that  the  vessel  would,  by  the  regular  flux  and  re«flux  of 
the  tide,  be  left  on  the  mud.  And  the  fair  construction  of  the  words 
of  this  memorandum,  which  reconciles  that  case  ««rith  Carruthers  v. 
Sydeboihanij  must  therefore  be,  that  when,  in  the  ordinary  course  of 
the  voyage,  the  ship  must  go  on  the  strand,  the  underwriter  is  exempt; 
but  where  it  arises  from  an  accident,  and  out  of  the  ordinary  course, 
he  is  liable.    That  was  ihe  case  here,  and,  therefore,  the  verdict  is  right. 

Best,  J.*  If  Carruihers  v.  Sydebotham  had  been  broken  in  upon 
by  subsequent  decisions,  it  might,  perhaps,  hshre  been  necessary  to  re- 
consider it;  but  the  case  of  Heame  v.  Edmunds^  in  the  Common 
Pleas,  has  confirmed  it.  Here,  the  accident  producing  the  loss  was 
one  not  to  be  expected.  In  the  case  in  the  Common  Pleas,  the  event 
must  happen  every  tide.  I  think  a  stranding  naay  properly  be  said  to 
take  place,  where  a  ship,  by  accident,  and  not  in  the  ordinary  course  of 
the  voyage,  is  rendered  immoveable  on  the  strand. 

Rule  refused. 

*  Holroyd,  J.,  wm  alMent  at  CSbAmben. 


WILSON  and  Another  v.  COUPLAND  and  Another.— p.  228. 

Where  tha  pUintiffb  were  endilon  and  defendants  debton  to  T.  and  Co.,  and  hj  oaiuent 
of  all  partiea,  an  arrangement  was  made  that  defendants  should  par  to  plaintUls  the 
debt  due  from  them  to  T.  and  Co.:  Heid,  that  as  the  demand  of  T.  ancf  Co.  on  da- 
ftndants  iras  for  money  had  and  received,  the  plaintifls  were  entitled  to  leeover,  on 
aocoant  for  money  bad  and  leceiTed,  against  the  defendsnts. 

Assumpsit.  The  declaration  contained  two  special  counts,  and  a 
^unt  for  money  had  and  received,  an  account  stated.  Plea,  general 
issue.  At  the  trial,  at  the  last  Guildhall  sittings,  before  Abbott,  C.  J., 
the  facts  appeared  to  be  these:  The  defendants  were  indebted  to  Tail- 
lasson  and  Co.  in  the  sum  of  768/.  upon  the  balance  of  accounts,  of 
money  had  and  received;  Taillasson  and  Co.  were  indebted  to  the 
plain tifEs  in  a  much  larger  amount ;  and,  being  so,  they  inclosed  to  the 
plaintiffs  the  account  current,  rendered  to  them  by  the  defendants,  ac- 
companying it  with  a  memorandum  at  the  foot,  transferring  to  the 
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plaintifis  the  balance  of  768/.  then  due.  This  being  notified  to  the  de- 
fendants^ a  long  correspondence  between  them  and  the  plaintiffs  took 
place,  and  in  the  result  the  defendants,  who  were  creditors  to  the 
amount  of  upwards  of  4000/.  of  Taillasson  and  Doussard,  (two  of  the 
firm  of  Taillasson  and  Co.,)  finding  that  they  could  not  set  off  the  one 
debt  against  the  other,  sent  to  the  plaintiffs  the  following  note,  dated 
14th  August,  1820;  "Three  months  after  date  we  promise  to  pay  to 
Messrs.  Wilson  and  Blanshard,  or  order,  seven  hundred  and  sixty- 
eight  pounds,  due  to  Taillasson  and  Co.,  unless  otherwise  provided  for 
by  an  arrangement  with  Mr.  Colton,  in  St.  Lucia,  in  favour  of  Messrs. 
W.  and  B."  No  arrangement  was  afterwards  made  in  St  Lucia,  in 
&vour  of  Wilson  and  Blanshard;  but  Mr.  Colton  in  St.  Lucia,  made  an 
arrangement,  and  got  the  following  receipt,  dated  12th  September, 
1820,  from  Taillasson  and  Co. :  "  We  acknowledge  to  have  received 
from  Messrs.  W.  Coupland  and  Co.,  the  sum  of  seven  hundred  and  six- 
ty-eight pounds  sterling,  for  balance  of  account  due  to  us  on  the  thir- 
ty-first December  last :  which  said  sum  is  to  be  deducted  from  the  bal- 
ance of  account  due  to  them  by  Taillasson  and  Doussard  on  the  date 
aforesaid."  Abbott,  C.  J.,  was  of  opinion,  at  the  trial,  that  on  the  14th 
August,  1820,  the  defendants  were  to  be  considered  as  debtors  to  the 
plainti£b  in  the  sum  of  768/.,  to  be  paid  in  three  months,  subject  only 
to  the  possibility  of  intermediate  arrangements  in  favour  of  Wilson  and 
Blanshard,  being  made  by  Mr.  Colton,  at  St.  Lucia,  and  that  no  such 
arrangements  having  been  made,  the  plaintiffs  were  entitled  to  recover 
upon  the  count  for  money  had  and  received.  The  plaintiffs  according- 
ly had  a  verdict.     And  nbw, 

Marryatj  by  leave,  moved  to  enter  a  nonsuit.  The  question  is  here, 
whether  money  had  and  received  will  lie.  For  the  plaintiffs  failed 
altogether  in  the  proof  of  their  special  counts.  The  case  on  which 
the  plaintiffs  rely  is  that  of  Israel  v.  DauglaBy  1  Hen.  Bl.  289.  -But 
that  case  is  of  doubtful  authority.  Wilson,  J.,  there  doubted  whether 
money  had  and  received  would  lie ;  and  in  Taylor  v.  Higginn^  3  East, 
169,  Lawrence,  J.,  stated  that  that  decision  had  not  been  approved. 
Here  no  money  has  passed  between  the  parties.  In  Maxwell  v.  Jame-^ 
sofij  2  B.  &  A.  51,  the  Court  held  that  money  paid  would  not  lie, 
unless  money  had  actually  passed.  In  Barclay  v.  Goochy  2  Esp.  N. 
P.  G.  571,  a  note  was  ffiven  and  accepted  as  money,  and  on  that 
ground  the  action  was  held  to  be  maintainable.  This  case  is  in  effect 
the  assignment  of  a  chose  in  action.  And  it  is  distinguishable  from 
Israel  v.  Douglas,  supposing  even  that  that  case  is  law ;  for  there  there 
was  an  absolute  promise  by  Douglas  to  pay  the  amount  due  from  him 
to  Delvalli ;  but  here  the  promise  is  a  conditional  one,  viz.  in  case  no 
arrangement  be  made  in  St.  Lucia.  Besides,  there  must  be  a  consid- 
eration for  the  promise,  either  of  detriment  to  the  plaintiffs,  or  of 
advantage  to  the  defendants.  Now,  there  was  no  detriment  to  the 
plaintiffs ;  for  there  was  nothing  in  the  terms  of  the  note  to  prevent 
them  from  suing  Taillasson  &  Go.  for  the  whole  debt  due  to  them. 
And  there  was  clearly  no  advantage  to  the  defendants. 
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Abbott,  C.  J.  I  was  not  free  from  doubt  at  the  trial,  but  I  am  now 
satisfied  that  the  verdict  is  right  The  facts  are  these :  The  plaintifis 
were  creditors,  and  the  defendants  debtors,  to  Taillasson  and  Co. ;  and, 
by  the  consent  of  all  parties,  an  arrangement  was  made,  that  the  ue- 
fendants  should  pay  to  the  plaintiffs  the  debt  they  owed  to  Taillasson 
and  Co.,  and  as  the  demand  of  Taillasson  and  Co.  on  the  defendants 
was  for  money  had  and  received,  it  seems  to  me  that  the  defendants,  by 
acceding  to  this  arrangement,  made  themselves  liable  for  money  had 
and  received  to  the  use  of  the  plaintiffs.  Thus  the  case  stands,  inde 
pendently  of  the  note.  But  it  seems  to  me  that  the  note  makes  no  dif- 
ference :  for  although  it  might,  perhaps,  be  at  first  conditional,  yet, 
afterwards,  the  condition  ceasing,  it  be^me  an  absolute  promise;  and, 
if  so,  the  defendants  have  absolutely  acceded,  and  are  liable  to  the 
consequences  of  the  arrangement     The  verdict,  therefore,  is  right. 

Baylev,  J.  The  legal  effect  of  what  has  taken  place  is  this;  Coup- 
land  and  Co.  are  indebted  to  Taillasson  and  Co.  to  the  amount  of  768/. 
for  money  had  and  received.  The  latter  being  indebted  to  the  plain- 
tiffs, a  bargain  takes  place,  by  which  Taillasson  and  Co.  agree,  that  the 
money  had  and  received  by  the  defendants  to  their  use  shall  be  money 
had  and  received  to  the  use  of  the  plaintiffs.  To  this  arrangemen  tthe 
defendants  assent  Then  their  assent  makes  them  debtors,  and  liable 
to  an  action  of  money  had  and  received  to  the  use  of  the  plaintiffs.  The 
agreement  of  the  14th  August  seems  to  me  to  be  absolute,  and  not  con- 
ditional. It  is  in  effect  an  agreement  to  give  the  defendants  three 
months,  in  which  to  pay  the  balance,  which  is  an  advantage  to  them ; 
and  the  defendants  agree  to  pay  it  then  in  England,  unless  the  plaintiffs 
are,  in  the  mean  time,  paid  in  the  West  Indies.  That  is,  as  it  seems  to 
me,  an  absolute  promise.  I  am  therefore  of  opinion,  that  this  action  is 
maintainable,  and  that  there  ought  to  be  no  rule. 

J^oLRovD,  J.,  concurred. 

Best,  J.  A  chose  in  action  is  not  assignable  without  the  consent  of 
all  parties.  But  here  all  parties  have  assented,  and  from  the  moment 
of  the  assent  of  the  defendants,  it  seems  to  me  that  the  balance  of  768/. 
became  money  had  and  received  to  the  plaintiffs'  use.  It  is  said  that 
the  promise  was  conditional.  That  may,  perhaps,  be  doubtful ;  but 
supposing  it  to  be  conditional,  the  event  has  happened  upon  which  it 
became  absolute. 

Rule  refused. 


DOE,  on  the  Demise  of  FENWICK  and  Others,  v.  REED ^p.  232. 

When  ft  defendanl'fl  anoettor  came  into  poncwion  of  certain  lands  in  1753,  aa  a  creditor 
noder  a  judgment  obtained  againat  the  then  owner  of  the  land,  and  defeiidant*B  fiimily 
had  Gontumed  in  poncarion  ever  nnoe:  Heldt  that  the  original  poaseanon  having  been 
taken,  not  under  any  conveyance,  the  length  of  poeociwon  was  only  prima  facia  evidence, 
from  which  a  jaiy  might  infer  a  subeequent  conveyance  by  the  original  owner,  or  some 
of  his  descendants,  but  that  it  might  be  rebutted,  and  that  the  jury  must  not  prrsunw 
such  coDTeyanee  from  length  of  powession,  unless  they  were  satisfied  that  it  had  actually 


134  Doe  d.  Fehwigk  v.  Beed.  M.  T.  1821.  [232 

Ejectment  for  sereral  messuages  and  lands  in  the  parishes  of  Si- 
monbum,  Wark,  &c.,  in  the  county  of  Northumberland  In  the  year 
1747,  Edward  Charlton,  Elsquire,  under  whom  the  plaintiffs  claimed, 
being  indebted  to  John  Rooke,  to  the  amount  of  850/.,  for  which  debts 
Rooke  had  obtained  judgment,  it  was  agreed  between  them,  that  Rooke 
should  be  put  into  the  possession  of  the  rents  and  profits  of  the  estate 
in  question,  until  the  debts  should  be  satisfied  thereout,  which  agree- 
ment was  carried  into  effect,  and  Rooke  entered  into  and  remained  in 
possession  unjtil  1752.  Edward  Charlton,  being  at  that  time  indebted 
also  to  John  Reed,  under  whom  the  defendant  claimed,  Reed  was  de- 
sirous of  getting  into  the  possession  of  the  estates  held  by  Rooke,  and 
by  a  certain  indenture  of  assignment  between  Rooke  and  Reed,  the 
former  assigned  over  all  the  debt  then  remaining  due,  and  his  right  ot 
possession  to  the  estates  in  question,  upon  payment  to  him  of  the  sum 
of  575/.  Under  this  agreement.  Reed  entered  into  possession,  and  he 
and  his  family  have  continued  so  ever  since.  In  the  year  1801,  a  suit 
in  Chancery  was  instituted  by  the  Charlton  family,  to  recover  posses- 
sion of  the  estates,  upon  which,  in  1821,  the  Vice  Chancellor  directed 
the  present  action  to  be  brought,  prohibiting  the  defendant  from  setting 
Mp  as  a  defence,  that  the  debts  due  or  assigned  to  John  Reed,  deceased, 
were  paid  20  years  ago,  or  that  the  same  were  still  unpaid.  At  the 
trial,  it  was  proved,  in  addition  to  the  before-mentioned  circumstances, 
that  the  title  deeds  relative  to  these  estates,  (which  deeds,  however,  ex- 
tended to  other  estates  also,)  were  still  in  the  hands  of  the  Charlton 
family,  and  that  the  lands  being  copyhold  of  the  manor  of  Wark,  the 
name  of  Rooke  had  remained  upon  the  manor  books  till  within  a  few 
years,  having  first  appeared  there  in  1752.  It  appeared  also,  that  mo- 
duses  had  been  paid  by  the  steward  of  the  Charlton  family,  to  the  then 
rector  of  Simonbum,  in  1779,  for  several  estates,  including  some  of  the 
estates  in  question.  There  was  no  distinct  evidence  of  their  value. 
Edward  Charlton  died  in  1767,  leaving  a  widow  and  a  son  then  under 
age.  The  son,  William  Charlton,  married  in  1778,  and  died  in  1797, 
leaving  a  son  an  infant  The  question  for  the  jury  was,  whether,  un- 
der these  circumstances,  a  conveyance  of  these  estates,  either  from  Ed- 
ward Charlton  or  William  Charlton  to  the  Reed  family,  might  be  pre- 
sumed. Batlet,  J.,  who  tried  the  cause  at  the  last  assizes  for  the 
county  of  Northumberland,  in  summing  up  the  case,  after  adverting  to 
the  different  facts  above  stated,  told  the  jury,  that  the  real  question  for 
them  to  consider  was,  whether  they  believed  that  a  conveyance  had 
actually  taken  place ;  observing,  that  the  loss  of  a  deed  of  conveyance 
was  less  likely  to  take  place,  than  of  a  grant  of  a  right  of  way.  And 
that,  during  the  marriages  of  Edward  and  William  Charlton,  no  con- 
veyance could  have  been  made  without  levying  a  fine ;  which  being 
of  record,  might  have  been  produced,  if  it  had  existed.  The  jury 
found  for  the  lessor  of  the  plaintiff.    And  now, 

MuUoekf  Serjt.,  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. The  true  criterion  by  which  to  judge  in  these  cases,  is  laid  down 
by  Lord  Mansfield  in  Eldridge  v.  Knotty  Cowp.  215,  where  he  says, 
^^  There  are  many  cases  not  within  the  statute  of  limitations,  where, 
from  a  principle  of  quieting  possession,  the  Court  has  thought  that  a 
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jury  should  presume  any  thing  to  support  a  length  of  posseasioii. 
Lord  CoKB  says,  that  an  act  of  parliament' may  be  presumed,  andi 
even  in  the  case  of  the  crown,  which  is  not  bound  by  the  statutes  of 
limitations,  a  grant  may  be  presumed  from  great  length  of  possession. 
It  was  so  done  in  The  Mayor  of  Bull  v.  Horner^  Cowp.  102.  Not 
that  in  such  cases,  the  Court  really  thinks  a  grant  has  been  made,  be- 
cause it  is  not  probable,  that  a  grant  should  have  existed  without  its 
being  on  record,  but  we  presume  the  fact,  for  the  purpose,  and  from  a 
principle  of  quieting  the  possession."  This  then  is  the  true  principle 
which  ought  to  have  been  presented  to  the  jury  in  this  case.  And  in 
Keymer  v.  Summery  Bull.  N.  P.  74,  Yates,  j.,  directed  the  jury  to 
presume  a  grant  of  a  right  of  way  from  a  possession  of  nearly  80 
years,  although  it  appeared,  there  had  been  an  absolute  extinguishment 
of  the  right  of  way  some  years  back  by  unity  of  possession.  If  the 
law  is  to  be,  as  stated  here,  it  will  be  open  in  every  case  of  a  right  of 
way,  or  of  the  enjoyment  of  ancient  lights  or  water,  to  go  to  the  jury 
on  the  question,  whether,  although  possession  for  20  years  has  been 
proved,  they  believe,  that  in  fact  anv  grant  was  ever  made,  and  evi- 
dence of  the  cautious  or  imprudent  character  of  the  supposed  grantor 
will  be  receivable.  This  will,  in  all  probability,  make  such  possession 
very  doubtful ;  for  no  one  really  supposes  that  such  grants  have  any 
existence.  Besides,  if  the  jury  do  really  suppose  a  grant  to  have  been 
made,  the  length  of  possession  is  immaterial.  And  there  was  no  use 
in  the  courts  layine  down  as  a  rule,  that  20  years'  possession  would 
warrant  a  presumption.  As  to  the  observations  made  with  respect  to 
the  fines,  tney  were  not  correct.  For  if  there  had  been,  as  probably 
there  was  a  settlement  on  the  respective  marriages  of  Edward  and 
William  Charlton,  there  would  have  been  no  necessity  for  a  fine.  Pos- 
aibly  that  observation,  however,  may  have  produced  the  verdict. 
Iter,  Cowp.  lOiS ;  Keymer  y.  Summer^  B(iii,  N.  P.  74. 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that  the  direction  was  ac- 
cording to  law.  In  cases  where  the  original  possession  cannot  be  ac- 
counted for,  and  would  be  unlawful,  unless  there  had  been  a  grant,  the 
rule  may  perhaps  be  different;  and  all  the  cases  cited  are  of  that  de- 
scription. Here,  the  original  possession  is  accounted  for,  and  is  con-  . 
sist^it  with  the  feet  of  there  having  been  no  conveyance.  It  inay,  in* 
deed,  have  continued  longer  than  is  consistent  with  the  original  condi* 
tion.  But  it  was  surely  a  question  for  the  jury  to  say,  whether  that 
continuance  was  to  be  attributed  to  a  want  of  care  and  attention  on  the 
part  of  the  Charlton  family,  or  to  the  fact  of  there  having  been  a  con- 
veyance  of  the  estate.  As  the  defendant's  ancestors  had  originally  a 
lawful  possession,  I  think  it  was  incumbent  on  him  to  give  stroller 
evidence  to  warrant  the  jury  in  coming  to  a  conclusion,  that  there  had 
been  a  conveyance.  As  to  the  observations  made  respecting  the  fine, 
Ac.,  I  think  the  Judge  might  properly  tell  the  jury,  that,  under  such 
circumstances,  they  would  probably  find  a  fine  levied.  It  is  said  now, 
that  there  might  be  a  settlement,  and  that  he  ought  to  hc^ve  mentioned 
that  circumstance  also  to  the  jury.  But  it  would  be  a  new  ground  for 
1^  new  trial,  to  say,  that  a  Ju(^  had  not  made  every  observati6n  to  thei 
jury,  which  the  ingenuity  of  counsel  could  suggest  on  behalf  of  their 
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client  I  think  the  point  presented  to  the  jury  was  the  com^ct  one.  In 
my  opinion,  presumptions  of  grants  and  conveyances  have  already 
gone  to  too  great  length,  and  I  am  not  disposed  to  extend  them  further. 

Batley,  J.  I  thought  at  the  trial,  and  I  think  still,  that  the  ques- 
tion for  the  jury  was,  whether  in  &ct  a  conveyance  had  ever  been 
made.  I  considered  it  as  a  mere  question  of  fact,  and  I  called  their 
attention  to  such  circumstances  as  I  thought  tended  to  prove,  or  to  neg- 
ative it.  The  dcMsds  of  1747  and  1752,  were  both  produced,  and  if  there 
had  been  a  conveyance,  it  would  probably  have  been  produced  also.  No 
draft  of  it,  or  abstract  referring  to  it,  was  produced.  A  conveyance  of 
this  sort  was  not  likely  to  have  been  lost,  if  it  had  ever  existed.  It 
seemed  to  me,  that  the  verdict  was  right,  and  that  if  the  jury  had  de- 
cided otherwise,  most  mischievous  consequences  might  have  resulted. 

HoLROTD,  J.  Here  the  original  enjoyment  was  consistent  with  the 
fact  of  there  having  been  no  conveyance,  for  it  was  in  satisfaction  of  a 
debt  The  true  question  was  presented  to  the  jury.  In  cases  of 
rights  of  way,  &c.,  the  original  enjoyment  cannot  be  accounted* for,  un- 
less a  grant  has  been  made ;  and  therefore,  it  is,  that,  from;^ong  enjoy- 
ment, such  grants  are  presumed.  But  even  in  these  cases,  evidence  to 
rebut  such  a  presumption  would  be  admissible.  I  think  that  the  direc- 
tion of  my  Brother  Bayley  was  correct,  and  that  the  verdict  is  right. 

Rule  refused.^ 

*  Bort,  J.,  ftbwnt  at  CbMDben. 


STEWART  V.  BELL.— p.  238. 

Inrarance  from  London  to  Jamaica  generally.  The  goods  inaarad  were  destined  to  a  par- 
ticalar  place  in  the  island,  and  the  usoal  ccHirae  in  such  cases  was  for  the  ship  to  proceed 
to  an  adjoining  port,  and  there  to  trans-ship  the  cargo  into  shallops;  but  no  informatioii  of 
this  was  given  to  the  underwriters:  Held,  notwithstanding,  that  tnej  were  liable  for  a  loss 
occurring  after  such  transshipment  on  board  the  shallops. 

Action  on  a  policy  of  insurance  from  London  to  Jamaica,  upon 
goods  on  board  the  ship  Nesbitt  Plea,  general  issue.  At  the  trial,  at 
the  last  Guildhall  sittings,  before  Best,  J.,  it  appeared  that  the  goods  in 
question,  were  stores  for  the  supply  of  a  plantation  called  Duckenfield 
Hall  estate,  situate  in  Plantain  Garden,  River  Bay,  in  Jamaica.  The 
bay  is  not  safe  for  vessels  drawing  so  much  water  as  the  Nesbitt  did. 
The  usual  course  is  for  such  vessels  to  proceed  to  Port  Morant,  and  to 
discharge  their  cargo  into  shallops  for  the  purpose  of  being  conveyed 
♦o  Plantain  Garden,  River  Bay.  The  ship  Nesbitt  arrived  at  Port 
Morant  safely,  and  put  part  of  her  cargo  on  board  two  shallops,  which, 
m  their  passage  to  Plantain  Garden,  River  Bay,  were  lost.  For  this 
the  assured  claimed  an  average  loss.  The  Solicitor-General^  at  the 
trial,  contended,  that  the  fact  of  the  goods  being  destined  for  Plantain 
Garden,  River  Bay,  ought  to  have  been  communicated  to  the  under- 
writeis,  and  that  they  could  not,  upon  a  policy  from  London  to  Ja- 
maica, be  liable  for  a  loss  occurring  after  the  trans-shipment  of  the 
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goods.  Best,  J.,  was  of  opinion,  that  it  was  incumbent  on  the  under- 
writers to  inquire,  for  what  part  of  Jamaica  the  goods  were  destined; 
and  left  it  to  the  jury  to  say,  whether  the  loss  occurred  in  the  usual 
course  of  the  voyage,  telling  them  that,  in  that  case,  the  imderwriters 
were  liable.     The  plaintiff  accordingly  had  a  verdict.     And  now. 

The  Solicitor-General  moved  for  a  new  trial ;  and  he  referred  to  a 
case  of  Ferguson  v.  JillenyXxieA  before  Lord  Ellenborouoh,  at  Guild- 
hall sittings  after  Hilary  term,  1806,  as  in  point.  There  the  insurance 
was  on  goods  by  the  ship  Phcenix,  at  and  from  London  to  Tobago,  and 
the  goods  were  intended  for  Castara  Bay  in  that  island,  but  Castara 
Bay  not  being  safe  in  war-time,  or  for  a  ship  the  size  of  the  Phcenix, 
she  went  on  to  Courland  Bay,  and  sent  the  goods  by  a  drogher,  which 
was  captured.  There  the  underwriters  were  held  not  liable  for  the  loss. 
That  case  is  very  similar  to  the  present.     The  circumstance  of  the 

S>od3  being  transshipped,  makes  a  considerable  difference  in  the  risk, 
o  doubt,  if  the  goods  had  been  landed  at  Port  Morant,  the  under- 
writers would  have  been  liable  for  any  loss  by  boats.  Besides,  the  risk 
in  droghers,  when  intended  to  be  borne  by  the  underwriters,  is  specially 
mentioned  in  the  policy. 

Per  Curiam.  The  assured  must  show,  that  the  port  to  which  the 
ship  proceeds  is  the  usual  port  for  goods  destined  to  the  particular 
place.  That  was  so  here,  for  Port  Morant  was  the  place  to  which 
ships  of  the  burden  and  draught  of  water  of  the  Nesbitt  usually  pro- 
ceed with  goods  destined  for  Plantain  Garden,  River  Bay.  The  un- 
derwriter is  presumed  to  be  acquainted  with  the  usual  course  of  the 
voyage,  and  to  take  a  premium  for  the  risk  accordingly.  The  policy 
is  to  cover  the  goods  till  they  are  landed,  and  the  underwriter  should 
inquire,  therefore,  what  is  the  usual  mode  of  landing  the  goods  in- 
sured. Here  it  appears  to  have  been  the  usage  to  trans-ship  the  goods 
into  shallops.  The  words  ^  including  risk  in  droghers''  have  prob- 
ably been  added  to  policies  for  greater  security ;  but  where  it  is  the 
usage  of  the  trade,  and  in  the  ordinary  course  of  the  voyage  to  trans- 
ship into  droghers,  the  underwriters  are  liable,  even  though  those 
words  are  not  found  in  the  policy. 

Rule  refused. 


SHEPHERD  v,  KAIN.— p.  840. 

Where  an  adveitiflement  for  the  sale  of  a  ehip  described  her  aa  ''a  oopper-faalened  vaMri,'* 
addiug,  that  the  veiiel  waa  to  be  taken  with  all  faults,  without  any  allowance  for  any  de- 
fecta  whataoever,  and  it  appeared  that  she  was  only  partially  copper-fastened :  Held»  that 
notwithstanding  the  words  "  with  all  faults,  6lc,^  the  vendor  was  liable  for  the  breach  of 
the  warranty. 

Case  for  the  breach  of  a  warranty  as  to  the  character  of  a  ship. 
The  advertisement  for  the  sale  of  the  ship  described  her  as  <<a  copper- 
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fastened  vessel;"  but  there  were  subjoined  these  words:  "The  vessei, 
with  her  stores  as  she  now  lies,  to  be  taken  with  all  faults,  without 
allowance  for  any  defects  whatsoever."  It  appeared  at  the  trial,  at 
the  last  Guildhall  sittings,  before  Best,  J.,  that  the  ship,  when  sold, 
was  only  partially  copper-fastened,  and  that  she  was  not  what  was 
called  in  the  trade  a  copper-fastened  vessel.  It  appeared,  also,  that 
the  plaintiff,  before  he  bought  her,  had  a  full  opportunity  to  examine 
her  situation.  Best,  J.,  thought  that  the  ship,  not  being  a  copper-fast- 
ened vessel,  the  plaintiff  was  entitled  to  a  verdict,  and  directed  the 
jury  accordingly.     And  now. 

The  SoUdtar-Qeneral  moved  for  a  new  trial.  He  referred  to  the 
terms  of  the  advertisement  by  which  the  vessel  was  to  be  taken,  with 
all  faults,  and  without  any  allowance  for  any  defects  whatsoever ;  and 
to  the  judgment  of  Lord  Ellenborough  in  the  case  of  Baglehole  v. 
WaUer9j  8  Campb.  156.  Here  the  term  "  copper-fastened"  was  only 
a  description  to  the  best  of  the  seller's  judgment. 

But,/^r  Curiam:  The  meaning  of  the  advertisement  must  be,  that 
the  seller  will  not  be  responsible  for  any  faults  which  a  copper-fastened 
ship  may  have.  Suppose  a  silver  service  sold  «  with  all  faults,'*  and 
it  turns  out  to  be  plated:  can  there  be  any  doubt  that  the  vender 
would  be  liable  ?  <<  With  all  faults"  must  mean,  with  all  faults  whicti 
it  may  have  consistently  with  its  being  the  thing  cfescribed.  Here  the 
ship  was  not  a  copper-fastened  ship  at  all ;  and,  therefore,  the  verdict 
was  right 

Rule  refused. 


BURNYEAT  v.  HUTCHINSON.— p.  341. 

A  plaintiff,  in  an  aottoa  for  a  taTem  bill,  is  not  entitled  to  racov«r  for  any  items 
S0«.  for  ipirits  supplied  to   the  guests,  such  sales  being  prohibited  by  24   G.  2.  «• 
40.  s.  12. 

Assumpsit  for  goods  sold  and  delivered.  Plea»  general  issue.  At 
the  trial,  at  the  last  assizes  for  Cumberland,  before  Batlet,  J.,  it  ap- 

E eared  that  the  action  was  brought  to  recover  the  amount  of  a  tavern 
ill,  the  charge  for  which  amounted  to  IZ.  13«.  There  was  also  a 
charge  for  spirituous  liquors  supplied  to  the  guests,  amounting  to  8«. 
To  this  charee  it  was  objected,  that  it  could  not  be  recovered  in  con- 
sequence of  24  G.  2,  c.  40,  s.  12 ;  and  Gilpin  v.  Bendle^  1  Selw.  N.  P. 
61,  was  cited.  The  learned  Judge  was  of  this  opinion,  and  the  jury, 
under  his  direction,  having  found  a  verdict  for  1/.  18|.,  he  afterwards 
certified,  in  order  to  deprive  the  plainti£f  of  his  costs. 

D,  F.  J<me9  now  moved  to  increase  the  verdict  to  41«.  bv  adding  the 
charge  for  spirituous  liquors.  Here,  the  liquors  were  only  incidental 
to  the  rest  of  the  entertainment.  The  object  of  the  statute  was  to  pre- 
vent the  sale  to  the  consumers  in  small  quantities,  where  spirits  only 
were  sold.  It  speaks  of  a  collusion  between  the  distiller  and  retailer, 
in  order  to  extend  the  sale.     If  this  be  the  rule,  as  here  laid  down,  any 
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security  given  for  a  tavern  bill,  in  which  there  was  a  charge  of  a  glass 
of  spirits,  would  be  invalid ;  and  so,  indeed,  it  was  held  in  Scott  v.  GUlt- 
morcy  3  Taunt.  226,  where  the  spirits  were  supplied  to  the  party.  But 
in  Spencer  v.  Smithy  8  Campb.  9,  where  the  bill  was  given  by  an  officer 
for  spirits  supplied  to  recruits,  Lord  Ellenborough  was  of  a  contrary 
opinion ;  and  in  Jackson  v,  Attrill^  Peake,  N.  P.  C.  180,  where  the 
spirits  were  supplied  to  the  keeper  of  an  eating-house,  to  be  consumed 
by  his  customers,  Lord  Ken  yon  held  him  liable.  Here,  the  goods  were 
supplied  to  other  persons,  and  not  to  the  defendant,  who  was  not  present 
at  the  entertainment. 

Abbott,  C.  J.  The  words  of  the  act  are  free  from  doubt.  They 
contain  a  general  and  absolute  prohibition  of  the  sale  of  spirits,  unless 
delivered  m  quantities  amounting  to  more  than  twenty  shillings  in 
value  at  one  time.  We  are,  however,  desired  to  narrow  the  construc- 
tion, by  introducing  the  qualifications  of  a  sale  to  the  consumer  him- 
self, and  by  confining  it  to  the  case  where  the  spirits  have  been  sold 
alone.  But  it  would  be  a  great  evil  to  introduce  such  qualifications ; 
and  I  think,  if  we  did  so,  we  should  probably  defeat  the  intentions  of 
the  legislature.  The  verdict  must  remain  as  it  is,  with  all  its  conse- 
quences. Rule  refused. 


DOE,  on  the  Demise  of  JAMES,  v.  BRAWN.— p.  343. 

Where  an  aaBignment  of  a  leaw  hy  deed,  taken  in  execution,  was  mode  in  the  name 
and  under  tbe  eeal  of  office  of  the  aheriiS^  by  A.  B.,  acting  aa  undar-eheriff:  Ife^,  that 
■Qch  anagnment  waa  aufficiently  proved,  without  proving  further  the  appointment  of 
A.  B.,  aa  under«heri£[|  and  that  he  had  power  by  deed  to  execute  deeds  in  the  name  of 
tbe  aberiff 

Ejectment  for  certain  leasehold  premises.  Plea,  general  issue.  At 
the  trial,  before  Abbott,  C.  J.,  at  the  last  assizes  for  Olouoestershire,  it 
appeared  that  a  fieri  facias  had  issued  upon  a  judgment  against  the  de- 
fendant, and  that  on  that  occasion  a  lease  by  deed  of  the  premises  in 
question,  was  taken  in  execution  by  the  sheriff,  and  sold  and  assigned 
to  the  lessor  of  the  plaintiff.  The  only  question  at  the  trial  was, 
whether  this  assignment  by  the  sheriff  was  sufficiently  proved.  The 
assignment  was  in  the  name  of  Mr.  Miller,  the  high*sheriff,  and  was 
executed  in  his  name,  and  under  the  seal  of  the  office  by  Mr.  Wilton, 
who  acted  as  his  under-sheriff.  But  there  was  no  evidence  of  the  ap- 
pointment of  Wilton,  empowering  him  to  execute  deeds  in  the  name 
of  the  high-sheriff.  The  learned  Judge  thought  that  Wilton's  acting 
as  under-sheriff,  was  sufficient  evidence  of  his  appointment,  and  that 
it  must  be  presumed  that  he  had  authority  to  execute  all  instruments 
necessary  to  be  executed  by  the  high-sheriffy  and  the  plaintiff  accord- 
ingly had  a  verdict.     And  now, 

Campbell  J  by  leave  of  the  learned  Judge,  moved  to  enter  a  nonsuit; 
contendiifg,  that  there  ought  to  have  been  further  evidence  that  Wil- 
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ton  was  under-Dheriffy  and  that  he  had  authority  by  deed  to  execute 
deeds  in  the  name  of  the  high-sherifil 

But  the  Court  thought  that  the  evidence  was  sufficient,  and  that  the 
under-sheriff  had  authority  virtue  officii  to  execute  such  instruments  : 
and  they  refused  the  rule. 

Rule  reftised. 


RHODES  V.  GENT.— p.  244. 

A  bill  of  exchange  wu  accepted,  payable  at  McHnv.  P.  and  H^  bankera^  London,  but 
was  not  presented  tbere  for  payment  when  due,  nor  until  some  days  after;  the  accep- 
tor is  still  liable,  no  inconvenience  having  resulted  lo  him  from  the  delay  to  present 
the  bUI. 

Action  against  defendant,  as  acceptor  of  a  bill  of  exchange  drawn 
by  the  plaintiff,  payable  four  months  after  date  to  the  plaintiff's  order, 
for  the  sum  of  194/.  The  acceptance  was  as  follows:  "Accepted; 
payable  when  due,  at  Messrs,  P.  and  H.,  bankers,  London."  The  de- 
claration contained  an  averment,  that  "  afterwards,  and  when  the  bill 
became  due,  to  wit,  on,  &c.,  at,  &c.,  it  was  presented  at  the  place  at 
which  it  was  by  the  said  acceptance  made  payable,  and  payment  de- 
manded." At  the  trial,  at  the  last  Guildhall  sittings,  before  Abbott, 
C.  J.,  it  appeared  that  the  bill  in  question  had  not  been  presented  for 
payment  at  Messrs.  P.  and  H.  till  several  days  after  it  became  due ; 
and  it  was  objected  that,  on  this  ground,  the  plaintiffs  were  not  entitled 
to  recover;  but  the  Lord  Chief  Justice  was  of  a  different  opinion. 
The  plaintiffs  having  obtained  a  verdict  upon  this,  and  upon  another 
bill  of  exchange,  to  the  proof  of  which  there  was  no  objection. 

J.  Parke  now  moved  to  reduce  the  verdict,  by  deducting  the  sum 
of  194Z.  Here  the  bill  was  not  presented  when  due.  It  is  now  decided 
that  in  an  acceptance  like  the  present,  it  is  a  part  of  the  contract  that 
the  bill  shall  be  presented  at  the  particular  place ;  Rowe  v.  Young^  2 
B.  &  B.  165 :  and  the  question  is,  therefore,  whether  the  law  will  not 
now  annex  to  it  also  the  condition  of  presenting  the  bill  at  the  banker's 
within  a  reasonable  time  after  it  is  due.  A  party,  in  order  to  take  up 
the  bill,  deposits  money  at  his  banker's,  and,  if  the  bill  be  not  pre- 
sented for  payment  when  due,  or  within  a  reasonable  time  after,  he 
will  be  exposed  to  the  inconvenience  and  risk  of  keeping  the  money 
there  for  a  long  period  of  time.  And  Bishop  v.  Chitty^  2  Str.  1195, 
is  an  instance  of  a  loss  occurring  from  this  circumstance,  where  the 
acceptor  was  held  not  to  be  liable.  Sebag  v.  Abithol^  4  M.  &  S.  462, 
was  decided  on  the  ground  that  it  was  not  necessary  to  present  the  bill 
at  all  at  the  banker's,  and  being,  as  to  that,  overruled  by  Rowe  v. 
Youngy  is  not  an  authoritv  aeainst  the  application.  Besides,  here 
there  is  an  averment  in  the  declaration,  that  the  bill  was  presented 
when  due,  which  has  been  negatived. 

Abbott,  C.  J.  It  does  not  seem  to  me  that  the  particular  averment 
in  the  declaration  is  at  all  material ;  for  the  bill  being  payable  to  the 
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order  of  the  plaintiff,  who  was  the  drawer,  it  would,  unless  he  was 
guilty  of  laches,  be  evidence  on  the  account  stated.  The  question, 
therefore,  really  is,  whether  a  mere  omission  to  present  the  bill  at  the 
banker's  on  the  day  when  it  is  due,  will  discharge  the  acceptor;  and, 
it  seems  to  me,  that  if  we  were  so  to  decide,  it  would  produce  most  mis- 
chievous consequences.  The  case  of  Bowe  t.  Young  goes  the  length 
of  holding  that  a  presentment  is  necessary  at  the  particular  place  speci- 
fied ;  and,  perhaps,  it  may  go  ftirther,  and  may  exonerate  the  acceptor, 
m  case  by  the  omission  to  present  m  time,  he  sustains  any  actual  pre- 
judice ;  but  it  cannot  extend  to  a  case  like  the  present,  where  no  such 
injury  is  proved  to  have  arisen  in  consequence  of  the  omission  to  pre- 
sent the  bill  for  payment  when  due.  This  rule  must,  therefore,  be  re- 
fused. 

HoLROYD,  J.*  If  this  case  fell  within  the  rule  laid  down  in  the  cas' 
of  Bawe  v.  Voungy  we  are  no  doubt  bound  by  that  decision;  but  I  think 
it  does  not  fall  within  it.  The  only  cases  in  which  parties  have  been 
held  to  be  exonerated  in  consequence  of  non-presentment,  are  those  of  « 
drawers  and  endorsers.  This  is  an  action  against  the  acceptor,  and, 
without  saying  what  effect  the  proof  of  an  actual  loss  sustained  by  him 
in  consequence  of  an  omission  to  present  would  have,  I  think  he  is 
clearly  not  exonerated  in  the  present  case,  where  no  injury  is  proved 
to  have  arisen  from  what  has  occurred. 

Best,  J.  If  I  had  thought  that  a  consequence  like  that  contended 
for  was  deducible  from  Bowe  v.  Young,  I  should  have  hesitated  before 
I  pronounced  the  opinion  which  I  did  in  that  case.  If  a  bill  be  accept- 
ed, payable  at  a  particular  place,  the  acceptor  undertakes  to  have  the 
money  there,  and  to  leave  it  there  till  the  bill  is  presented ;  and  if  he 
does  so,  and  in  consequence  of  that,  by  the  failure  of  the  banker,  he 
receives  an  injury,  I  think  he  will  be  exonerated,  if  the  bill  has  not 
been  presented  in  due  time.  It  is  like  the  case  of  a  check,  which,  if  it 
be  held  till  after  the  banker  fails,  will  be  considered  as  payment,  in  case 
the  person  giving  it  had  money  in  the  banker's  hands  at  the  time.  I 
am  satisfied  that  the  case  of  Bowe  v.  Young  cannot  be  considered  as 
having  imposed  the  condition  contended  for  in  the  present  case.  This 
rule  must,  therefore,  be  refused. 

Rule  refiised. 

*  Bftyley,  J.,  ww  absent  it  Cbamben. 


ALEXANDER  v.  SODTHEY— p.  247. 

When  goodi,  the  property  of  the  plaintift  had  been,  bj  die  lervanUi  of  an  ineiinuioe 
company,  carried  to  a  warehoaae,  of  which  the  defendant,  a  aervant  of  the  company, 
kept  the  key,  and  the  defendant,  on  being  applied  to  by  the  plaintiff  to  deliver  them 
up,  reAised  to  do  so  withoat  an  order  from  the  company :  Hetif  that  this  was  not  anch 
a  refusal  aa  amounted  to  a  converaion  of  the  goods  by  the  defendant 

Tbovsb;  for  printing  types  and  other  goods.    Plea^  general  issue. 
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At  the  trial  at  the  last  Guildhall  sittings  before  Bxst,  J.,  it  appeared, 
that  the  defendant,  who  was  the  servant  of  the  Albion  Insurance  Com- 
pany, had  in  his  custody  in  a  warehouse,  of  which  he  kept  the  key,  cer- 
tain goods  belonging  to  the  plaintiff,  saved  from  a  fire  at  the  plaintiff's 
house,  and  which  had  been  carried  to  the  warehouse  by  the  servants  of 
tile  Company.  The  only  evidence  of  a  conversion  was,  that  when  the 
plaintiff  demanded  the  goods  from  the  defendant,  the  latter  said  that 
he  could  not  deliver  them  up  without  an  order  from  the  Albion  oOice. 
The  learned  Jadce  left  it  to  the  jury  to  say,  whether  this  qualification 
of  the  defendant  s  refusal  was  a  reasonable  one,  telling  them,  that  if 
Bo,  he  was  of  opinion,  that  there  was  not  sufficient  evidence  of  a  con- 
version. The  jury  accordingly  found  a  verdict  for  the  defendant. 
And  now 

Denman  moved  for  a  new  trial,  on  the  ground  of  a  misdirection. 
Here,  there  was  a  tortious  intermeddling  with  the  plaintiff's  goods,  by 
the  defendant's  refusal  to  deliver  them  up.  This  was  therefore  a  con- 
version, and  Perkins  v.  Smithy  1  Wilson,  828,  and  Stephens  v.  Elwall^ 
4  M.  &  S.  260,  were  both  instances  where  servants  were  held  liable  for 
a  conversion,  although  it  was  done  for  the  benefit  of  their  masters. 
These  authorities  are  in  favour  of  the  plaintiff  in  this  ease. 

Abbott,  C.  J.  I  am  of  opinion,  that  in  this  case  there  should  be  no 
rule.  Perkins  v.  Smith  and  Stephens  v.  Elwall  were  both  cases  of 
actual  conversion  by  servants,  in  disposing  of  goods  the  property  of 
others,  to  their  master's  use;  but,  here  the  question  is,  whether  the  re- 
fusal of  the  servant  to  deliver  the  goods  in  question  amounts  to  a  con- 
version of  the  property.  This,  therefore,  is  the  case  of  a  conversion 
arising  by  construction  of  law.  I  think  the  refusal  in  this  case,  not 
being  an  absolute  refusal,  was  not  sufficient  evidence  of  a  conversion^ 
and  that  the  learned  Judge  was  right  in  so  considering  it,  and  in  direct 
ing  the  jury  to  find  a  verdict  for  the  defendant. 

Batlet,  J.  If  the  plaintiff  in  this  case  had  informed  the  defendant, 
that  he  had  previously  made  application  to  the  Insurance  Company, 
dnd  that  they  had  refused  permission  for  the  delivery  of  the  property, 
or  had  told  the  defendant,  that  he  expected  him  to  go  and  get  an  order, 
authorizing  the  delivery  of  the  property,  and  after  that,  the  defendant 
had  refused,  either  to  deliver  the  goods  or  to  go  and  get  such  order,  I 
think  it  would  have  amounted  to  a  conversion  on  his  part;  but  here  the 
defendant  had  the  goods  in  his  possession  as  the  agent  of  the  Insurance 
Company,  and  he  would  not  have  done  his  duty  if  he  had  given  them 
up  without  an  application  to  his  employers.  He  only  gave,  as  it  seems 
to  me,  a  qualified,  reasonable,  and  justifiable  refusal. 

HoLROYD,  J.  I  think  the  verdict  in  this  case  was  right.  In  point  of 
law,  the  goods  were  only  in  the  custody  of  the  defendant,  and  in  the 
possession  of  his  employers,  the  Insurance  Company.  If  we  were  to 
nold  this  refusal  to  be  a  conversion,  it  would  go  this  length,  that  if  a 
person  were  to  call  at  a  gentleman's  house,  and  to  ask  his  servant  to 
deliver  goods  to  him,  and  the  servant  were  to  refuse  to  do  so,  unless  a 
previous  application  were  made  to  his  master,  it  would  amount  to  a  con- 
version on  &e  part  of  the  servant    In  this  case,  the  goods  came  into 
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the  defendant's  possession  lawfully,  and  the  refusal  is  only  till  an  order 
is  obtained  from  the  defendant's  employers.  In  Perkins  v.  Smithy  the 
defendant  received  the  goods  wrongfully  at  first,  and  the  conversion 
was  by  an  actual  sale  of  them.  Now  it  is  clear,  that  the  authority  of 
the  master  would  not  amount  to  a  defence  of  that  which  was  alto- 
gether a  tortious  act  of  the  servant.  The  case  of  Mires  v.  SoUhay^  % 
Mod.  242,  is  an  authority  in  point  There,  the  servant  refused  to  de- 
liver back  some  sheep  which  were  on  his  master's  land ;  and  it  was 
held  to  be  no  conversion  on  his  part  I  am,  therefore,  of  opinioUi 
that  the  rule  should  be  refused. 

Best,  J.  I  thought  at  the  trial,  that  I  might  properly  have  non- 
suited  the  plaintiff,  but  that  the  safer  course  was  to  leave  the  question 
to  the  jury.  An  unqualified  refusal  is  almost  always  conclusive  evi- 
dence of  a  conversion ;  but  if  there  be  a  qualification  annexed  to  it,  the 
question  then  is,  whether  it  be  a  reasonable  one.  Here,  the  jury  thought 
the  qualification  a  reasonable  one,  and  that  the  refusal  did  not  amount 
to  a  conversion  of  the  property,  and  I  think  they  were  right  in  that 
conclusion. 
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Wfaepe  a  bond  wu  gi^en  under  4  G.  3,  c  33,  a.  1,  by  a  member  of  parliament,  being 
a  trader,  and,  after  hia  bankruptcy,  but  before  his  certificate,  judgement  was  obtained  in 
Ihe  auit  in  which  the  bond  was  given:  Htld,  that  the  bankmptcy  and  certificate  w«ie 
DO  dischaiKe  to  the  bond. 

DftBT  on  bond.  The  defendant  pleaded  his  bankruptcy  and  certifi- 
cate, the  latter  being  dated  22d  June,  1819.  The  replication  set  forth 
the  condition  of  the  bond,  by  which  it  appeared  to  nave  been  a  bond 
inth  sureties  given  under  4  G.  S,  c.  3S,  s.  1,  conditioned  for  the  pay- 
ment of  SQch  sum  as  should'  be  recovered  in  a  certain  action,  then 
pending  in  the  Common  Pleas  between  the  plaintiffs  and  defendant, 
together  with  such  costs  as  should  be  given  in  the  same.  And  it  then 
averred,  that  after  the  bankruptcy,  to  wit,  in  Easter  term,  59  G.  8, 
judgment  was  given  in  that  action  in  the  Common  Fleas  against 
defendant,  for  the  sum  of  2892.,  and  so  the  bond  forfeited  by  non-pay- 
ment of  that  sam.  Demurrer  and  joinder.  This  case  was  argued  m 
last  Easter  term  by 

WUdey  in  support  of  the  demurrer.  This  bond  given  under  4  G.  8, 
c.  88,  8.  1,  was  a  mere  collateral  security,  and  is  discharged  by  the 
bankruptcy  and  certificate.  The  difficultv  arises  from  confounding  the 
security  and  debt.  The  debt  is  not  contingent,  although  the  seonritv 
is  so.  The  moment  the  debt  was  ascertained  by  the  judgment,  it 
1>ecame  by  relation,  a  debt  due  before  the  bankruptcy,  and  as  sach,  it 
was  provable  under  the  commission,  and  is  discharged  by  the  certifi- 
cate. The  security  is  indeed,  contingent,  and  depends  on  the  event  of 
llie  judgment.  Here,  the  original  debt  has  been  released  by  the  certi 
£cate,  and  the  bond,  which  was  only  a  security  for  it,  cannot  now  be 
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enforced.  Co.  Litt.  291  b.  For  the  certificate  may  be  considered  as 
a  statatory  release  of  the  debt,  Vatisandau  v.  Corabtey  3  B.  &  A  18, 
Scott  V,  Ambrose^  2  M.  t  S.  826.  In  Hunter  v.  Campbell,  8  B.  ^c  A. 
275,  the  Court  only  decided,  that  they  would  not  interfere,  on  motion, 
in  a  case  like  the  present.  This  case  is  analogous  to  bail,  where  the 
Court  relieved  the  bail  on  motion,  when  the  principal  debtor  has 
obtained  his  certificate. 

Parke,  contra,  referred  to  the  statute  7  G.  1,  c.  81,  as  the  authority 
by  which  bonds  were  first  made  provable,  and  to  Calhwell  v.  Clutter- 
buck,  cited  in  Tully  v.  Sparkes,  2  Str.  867,  as  proving  that  point. 
Under  that  statute,  however,  the  time  of  payment  must  be  certain,  for 
a  rebate  of  interest  is  to  be  calculated.  Ex  parte  Barker^  9  Ves.  jun. 
110.  Here  the  time  is  clearly  contingent,  for  it  could  not  be  ascer- 
tained when  judgment  would  be  given.  There  are  many  cases  where 
it  depends  on  the  nature  of  the  security,  whether  it  be  barred  by  the 
certificate,  as,  for  instance,  an  annuity  bond,  and  a  covenant  to  secure 
the  annuity,  if  the  bond  be  forfeited  before  the  bankruptcy,  it  may  be 
proved.  But  in  an  action  on  the  covenant  for  not  paying  subsequent 
instalments,  the  certificate  would  be  no  bar.  Cotterel  v.  Sooke,  Dougl. 
97,  Ex  parte  Q-ranger,  10  Ves.  jun.  851.  So  a  certificate  obtained 
subsequently  to  the  judgment  in  an  action  on  a  bail  bond,  was  held  not 
to  discharge  the  bankrupt  from  the  judgment ;  the  bail  bond  not  having 
been  forfeited  at  the  time  of  the  bankruptcy,  Cockerill  v.  Owston,  1 
Burr.  486,  although  it  was  there  admitted,  that  the  original  debt  was 
thereby  discharged.  Here  the  certificate  was  obtained  after  the  judg- 
ment in  the  Common  Pleas,  and  Bouteflower  v.  Coats,  Gowp.  25,  and 
Dinedale  v.  Eamea,  2  B.  &  B.  8,  show  that  in  such  a  case  it  is  no  bar. 
Nor  will  this  be  any  hardship  on  the  defendant,  for,  by  suing  the 
sureties,  who  are  clearly  liable,  he  may  be  made  liable  circuitously,  and 
the  law  abhors  circuity  of  action. 

Wilde,  in  reply,  referred  to  Vtterson  v.  Vernon,  8  T.  R.  546,  as 
showing  that  7  G.  1,  c.  81,  was  a  declaratory  act.  The  cases  as  to 
bail  bonds  are  distinguishable,  for  the  condition  of  the  bail  bond  is 
not,  as  here,  to  pay  the  debt,  but  to  do  a  collateral  act. 

Our.  adv.  tmlt. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court ;  and,  after 
stating  the  pleadings,  proceeded  as  follows : — This  case  was  argued 
before  us  in  thef  last  Easter  term.  It  is  an  action  on  a  bond,  given  in 
pursuance  of  the  statute  4  G.  8,  c.  88,  which  has  been  since  amended 
and  rendered  effectual  by  the  statute  45  G.  8,  c.  124.  It  appears  by 
the  pleadings  that  the  plaintiffs  having  recovered  judgment  in  the  ori- 
ginal action  on  a  bill  of  exchange,  the  debt  and  costs  remaining 
unpaid,  afterwards  brought  their  present  action.  Pending  the  proceed- 
ings in  the  original  action,  and  before  judgment  obtained  therein,  the 
defendant  became  a  bankrupt,  and  a  commission  was  taken  out  against 
him,  under  which  commission,  but  not  before  judgment  in  that  action, 
he  obtained  his  certificate.  This  certificate  undoubtedly  operated  as  a 
discharge  in  law  from  the  debt  due  on  the  bill  of  exchange,  and  also 
from  the  costs  of  the  action  upon  the  bill ;  the  costs  being  considered. 
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•8  to  thiB  pointy  only  as  an  accessory  to  the  debt.  And  it  was  con- 
tended on  the  part  of  the  defendant,  that  being  tfans  discharged  from 
the  payment  of  all  that  was  recovered  by  the  judgment  in  the  first 
action,  he  is,  by  0<HisequenGe9  discharged  also  from  the  bond  given  to 
secure  the  payment  at  what  should  be  so  recovered.  But  we  think 
this  consequence  does  not  follow  from  the  premises.  TJiere  may  be 
two  securities  for  the  same  payment,  one  of  which  shall  be  barred  by 
a  certificate,  and  the  other  not  barred.  Thus,  if  the  grantor  of  an 
annuity  executed  a  deed  of  covenant  for  payment  of  the  annuity  as  it 
should  from  time  to  time  accruo  due,  and  also  a  bond  in  a  penal  sum, 
with  a  condition  for  the  like  payment,  if  the  bond  was  forfeited,  so  as 
to  make  the  penalty  a  debt  at  law  before  bankruptcy,  a  certificate 
afterwards  obtained  discharged  the  grantor  from  all  suit  on  the  bond, 
as  well  for  future  as  prior  payments  of  the  annuity;  but  such  a  oertifi^ 
cate  did  not  discharge  him  from  bis  deed  of  covenant,  as  it  respected 
future  payments,  until  the  statute  49  G*.  8,  c.  121,  was  passed. 

So,  if  a  person,  being  arrested,  give  a  bail-bond,  conditioned  for  his 
appearance  in  court  to  answer  in  a  suit  for  a  debt,  and  become  bankrupt 
between  the  execution  of  the  bond  and  the  time  of  appearance,  so  that 
the  bond  is  not  forfeited  before  his  bankruptcy,  if  he  do  not  afterwards 
appear  to  the  anit^  whereby  the  bond  becomes  forfeited,  and  an  action 
be  broi^ht  upon  it,  and  he  obtain  his  certificate  after  judgmeat  in  that 
action,  the  certificate,  although  it  operates  as  a  discbarge  from  the 
debt  for  whieb  the  ori^nal  action  was  brought,  does  not  operate  as  a 
discharge  from  the  judgment  obtained  in  the  action  upon  the  IkmhL* 
It  is  true,  that  the  condition  of  such  a  bond  is  not  for  payment  of  the 
debt ;  but  nevertheless  the  bond  is^  in  efiect,  a  security  only  for  sack 
payment ;  and,  although  a  judgment  in  the  action  oa  the  bond  be  given 
for  the  penalty,  yet  execution  can  be  taken  oat  only  for  the  original 
debt,  together  with  costs,  and  not  for  the  fall  penalty  of  the  bond. 
And  we  think  the  bond  in  question  is  more  analogous  to  a  bail*bond 
than  to  any  other  instrument  or  deed  in  common  use.  The  defendant 
was'a  member  of  parliament,  privileged  from  arrest ;  and,  consequently, 
could  neither  be  required  to  give  a  bond  to  any  sheriflf  for  his  appear- 
ance to  an  action,  nor  to  give  bail  in  court  to  any  action  in  the  usual 
way.  This  was  found  to  be  inconvenient ;  because  a  trader,  who  hap- 
pened to  be  a  member  of  parliament,  being  relieved  from  the  fear  of 
personal  arrest,  might  for  a  lonff  time  avoid  the  committing  any  of 
the  usual  acts  of  bankruptcy,  and  thereby  delay  his  creditor  from  the 
relief  afforded  by  a  commission  of  bankrupt  To  remedy  this  incon- 
venience, the  statute  4  G.  8,  c.  88,  was  passed,  which,  vipon  a  lull  filed 
in  court,  on  an  affidavit  of  debt,  and  other  circumstances  therein  men- 
tioned, requires  the  trader,  within  two  months  after  personal  service, 
to  pay,  secure,  or  compound  for  the  debt,  or  to  ffive  a  bond  with  aureties 
like  the  present ;  or,  m  default,  provides,  that  he  shall  be  accounted  a 
bankrupt,  and  subjected  to  a  commission  at  the  suit  of  any  creditor. 
A  bond  so  given  was  undoubtedly  intended  as  a  substitute  for  that 
seeurity,  which,  in  other  cases,  is  obtained  through  the  medium  of  aa 

•  CockeriU  v.  OwiUm^  1  Hut.  488. 
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arrest,  though  the  statute  is  imperfectly  framed  with  a  view  to  the  in- 
tended object.  The  effect  of  a  certificate  to  discharge  a  bankrupt  from 
a  judgment  obtained  between  bankruptcy  and  certificate,  depends  upon 
the  provisions  of  the  statute  5  O.  2,  c.  30,  ss.  7  and  18.  Those  pro- 
visions are,  in  their  terms,  confined  to  the  original  judgment,  and  do 
not  extend  to  a  security  given  for  payment  of  the  sum  that  may  be 
thereby  recovered.  And,  therefore,  the  persons  who  become  bail  in 
court  cannot  plead  in  their  discharge  the  certificate  of  their  principal ; 
and  the  ground  upon  which  the  courts  relieve  them,  on  motion,  is,  that 
the  bankrupt,  if  surrendered  by  them  in  performance  of  their  recogni- 
sance, is  entitled  to  his  immediate  discharge ;  and  to  oblige  them  to 
surrender  him,  in  order  to  relieve  themselves,  would  be  a  vexation  to 
him,  and  a  useless  expense  to  all  parties.  But  considering  the  effect 
of  a  bond  like  the  present  with  reference  to  the  law  as  it  stood  before 
the  provisions  respecting  sureties,  introduced  by  the  statute  49  G.  8, 
c.  121,  the  persons  who  joined  as  sureties  in  such  a  bond  had  no  means 
of  relief.  They  were  undoubtedly  liable  to  an  action  on  the  bond ;  and 
if  compelled  to  pay,  under  the  circumstances  of  the  present  case,  might 
undoubtedly  have  sued  the  bankrupt  for  reimbursement ;  so  that  if  he 
should  have  been  held  discharged  from  a  direct  action  upon  the  bond 
against  himself,  he  would  not  have  been  discharged  from  the  effect  and 
consequences  of  the  bond,  but  might  have  been  made  liable  indirectly, 
through  the  medium  of  his  sureties,  and  for  their  reimbursement.  And 
circuity  of  action  is  always  to  be  avoided,  which  would  afford  an  addi- 
tional reason  for  holding  him  liable  directly,  and  in  the  first  instance, 
by  an  action  against  himself  on  the  bond.  And  as  we  think  this  case 
must  be  decided,  with  reference  to  the  law  as  it  existed  before  the 
statute  49  G*.  8,  it  is  not  necessary  to  consider  the  effect  of  that  statute, 
which,  whatever  it  may  be,  is  certainly  confined  to  matters  between 
the  sureties  and  their  principal,  and  does  not  touch  the  rights  or  reme- 
dies of  the  original  creditor.  For  these  reasons,  we  are  of  opinion 
that  judgment  should  be  given  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


COVERLY  V.  BURRELL.— p.  257. 

Ily  a  pablic  act  the  Waterloo  Bridge  Company  were  authorized  to  raise  money  for  Jm 
pnrpoee  of  completing  their  undertaking,  either  among  themselves,  or  by  the  admission 
of  new  memben,  or  by  granting  annuities  for  a  term  of  years,  or  for  life.  The  act  did 
not  oontun  any  provision  that  the  annuities  should  or  should  not  be  radeemable.  The 
Company,  however,  in  the  original  grant,  reserved  to  themselves  a  power  of  redemp- 
tion: Held,  under  these  dicumstances,  that  an  auctioneer,  putting  up  to  sale  one  of 
tliase  annuities,  was  bound,  in  his  paiticulars  of  sale,  to  describe  it  as  a  redeemable  annuity. 

Assumpsit  for  money  had  and  received,  to  recover  from  the  defen- 
dant, an  actioneer,  the  amount  of  a  deposit  paid  on  the  sale  of  an 
annuity.    The  causf3  was  tried  at  the  London  sittini(s  after  Michaelmas 
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term,  1817,  before  Lord  Ellenborouoh,  C.  J.,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case : 

On  the  20th  Juno,  1817,  the  defendant  put  up  for  sale  the  annuity  in 
question,  under  the  following  printed  particulars:  "Waterloo  Bridge 
annuities.  Particulars  and  conditions  of  sale  of  an  annuity,  payable  out 
of,  and  secured  on,  the  tolls  of  the  Waterloo  Bridge,  which  will  be  sold 
by  auction  by  the  defendant,  at  Garraway's  coffee-house,  pursuant  to 
an  order  of  commisioners  of  bankrupt  Lot  1,  an  annuity  of  64/.  per 
annum,  payable  half-yearly,  well  secured,  and  payable  on  the  first  tolls 
arising  from  that  valuable  concern  the  Waterloo  Bridge,  which  will 
open  for  passengers  ori  the  18th  day  of  this  month,  with  interest  there- 
on." At  the  sale  the  plaintiff  was  the  highest  bidder,  and  was  declared 
ihe  purchaser  of  lot  1  for  580/.  and  immediately  paid  his  deposit  on 
that  amount,  agreeably  to  the  conditions  of  sale,  and  signed  a  memo- 
randum of  the  contract  The  defendant  was  employed  in  his  charac- 
ter of  auctioneer,  to  sell  the  annuity  in  question,  which  had  been  grant- 
ed by  the  Waterloo  Bridge  Company  to  one  Stephens,  a  bankrupt.  By 
(be  deed  of  grant,  it  appeared  that  the  company  reserved  to  themselves 
a  right  to  redeem  the  annuity  at  the  expiration  of  five  years. 

Sugden^  for  the  plaintiff.  The  anctioneer  ought  to  have  disclosed 
by  his  particulars  the  redeemable  quality  of  this  annuity.  The  pur- 
chaser might  fairly  assume  that  it  was  irredeemable,  especially  as  the 
act  of  parliament  enabling  the  commissioners  to  grant  these  annuities, 
although  it  contains  a  form  of  grant,  does  not  expressly  give  a  power 
of  redemption.     He  was  then  stopped  by  the  Court. 

Barnewall,  contra«  The  rule  of  law,  '^  caveat  emptor,'*  applies  to 
this  case.  The  annuity  was  granted  originally  by  the  Waterloo  Bridge 
Company,  for  the  purpose  of  raising  money  to  enable  them  to  carry  on 
a  great  public  undertaking ;  and  although  a  power  of  redemption  does 
not  necessarily  belong  to  every  annuity,  yet  it  almost  universally 
attaches  to  an  annuity  granted  for  such  a  purpose ;  for  the  mode  of 
raising  money  by  annuity  is  resorted  to  only  when  it  cannot  be  obtained 
upon  mortgage  or  by  other  means.  The  circumstances  under  which 
this  annuity-  was  granted  must  be  taken  to  have  been  known  to  the 
purchaser ;  for  it  was  granted  originally  under  the  provisions  of  tk  public 
act  of  parliament,  the  53  G.  8,  c.  184.  By  section  6  of  that  act,  the 
company  are  authorized  to  raise  200,000/.  for  the  purpose  of  com- 
pleting their  work,  either  among  themselves  or  by  the  admission  of 
new  subscribers ;  by  section  7  they  are  authorized  to  raise  it  by  mort- 
gage ;  and  by  section  8  by  granting  annuities  payable  out  of  the  rates, 
either  for  a  term  of  years  or  for  life.  The  purchaser,  therefore,  in 
this  case,  must  be  considered  to  have  known  that  he  was  purchasing  an 
annuity  for  life  or  years  (which'  would  pay  him  11  per  cent,  on  his 
purchase-money),  originally  granted  by  persons  for  the  purpose  of 
enabling  them  to  carrv  on  a  great  public  work.  He  ought,  therefore, 
to  have  known  that  the  original  grant  of  an  annuity  must,  according 
to  the  common  course  of  such  dealings,  have  contained  a  power  of 
redemption ;  or,  at  least,  that  fact  was  so  very  probable  as  to  throw 
upon  him  the  obligation  of  making  inquiry  upon  the  subject. 


148        COVERLY  V.  BURRELL.  M.  T.  1821.        [259 

ABBorr,  C.  S.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 
It  is  of  great  consequence  to  the  public  that  auctioneers,  who  take  upon 
themselves  to  describe  in  their  particulars  the  property  to  be  sold, 
should  truly  describe  it :  for  the  buyers  act  on  the  faith  of  those  de- 
scriptions. We  ought  not,  therefore,  to  be  astute  in  curing  the  defects 
which  are  apparent  on  the  fece  of  the  particulars.  It  is  true  that  an  an- 
nuity may  be  redeemable,  but  it  is  not  necessarily  so ;  and  it  is  not  re 
deemable  unless  there  be  a  special  provision  to  that  effect  in  the  deed 
granting  it.  The  purchaser  had  no  reason  to  suppose,  in  this  case,  that 
the  atmuity  was  redeemable.  He  could  not  have  learnt  that  fh>m  the 
act  of  paruament,  which  contains  no  provision  to  that  effect  And, 
under  these  circumstances,  it  appears  to  me  that  he  might  naturally  ex 

feet  that  he  was  to  purchase  an  absolute,  and  not  a  redeemable,  annuity 
am  of  opinion  that,  in  the  present  case,  it  was  incumbent  on  the  auc 
tioneer,  who  offered  the  annuity  for  sale,  to  describe  it  as  a  redeemable 
annuity.    There  must  therefore  be  judgment  for  the  plaintiff. 

B  ATLET,  J.  I  am  of  the  same  opinion.  If  this  had  been  a  commor 
annuity,  it  might  naturally  have  been  supposed  that  a  purchaser  would 
malro  mquiries  as  to  its  nature ;  but,  here,  it  was  granted  under  the  pro- 
visions of  an  act  of  parliament,  and  the  purchaser,  by  looking  at  the  act, 
might  reasonably  expect  to  find  the  nature  of  the  annuity.  Now,  by 
the  8th  section  of  the  act,  he  would  learn  that  the  company  were  at 
liberty  to  grant  any  annuity,  for  any  tetm  of  years,  or  for  the  life  of 
the  grantee,  or  his  nominee :  and  that,  in  the  9th  section,  a  form  oi 
grant  is  given.  Now,  both  these  clauses  being  silent  as  to  the  annuity 
being  redeemable,  he  would  be  fully  warranted  in  concluding  eithe: 
that  \b»  annuity  on  sale  was  for  a  term  of  years  or  for  a  life,  and  he 
could  not  have  any  idea  that  it  was  a  redeemable  annuity.  I  think, 
therefore,  the  plaintiff  is  entitled  to  recover  back  the  deposit 

HoLBori>,  J.  Under  the  provisions  of  this  act,  a  purchaser  would 
naturally  expect  that  this  annuity  was  not  redeemable.  I,  therefore 
concur  in  diinking  that  the  plaintiff  is  entitled  to  juc^ent 

Judgment  for  the  plaintiff. 

^  Bert,  J.,  ibMDt  in  the  Bafl  Couil 


KIPLING  V.  TURNER.— p.  261. 

The  eeuditioii  of  a  bond,  tfter  Tedtinf  Uiat  Ah  B.  end  C,  had  filed  a  bill  in  mpaty 
•galnat  D.  and  £.,  was,  that  the  oHifor  would  pay  all  aoch  oofiti  at  the  Coart  ol 
Chancery  ihould  award  to  the  defendanU,  on  the  hearing  of  the  cauee :  Hddt  br  threr 
Jndgei,  (Abbott,  C.  J.,  dubitante,)  that  the  death  of  B.,  befora  any  oofiti  awaided,  ooold 
not  be  pteaded  in  duchaige  of  the  bond. 

Dbbt  on  bond.  The  defendant  craved  oyer  of  the  condition,  which 
was  as  follows:  Whereas,  G.  N.,  L  T.,  and  I.  T.  N.,  have  lately  filed 
their  bill  of  complaint  in  chancery,  against  R.  M.  and  I.  S.,  defendants. 
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touching  the  matters  therein  contained.  Now  the  condition  of  this 
obligation  is  such,  that  if  the  above  bounden  Geoi^  Turner^  his  heirs, 
&Cy  doy  and  shall  well  and  truly  pay,  or  cause  to  be  paid>  all  such 
costs  as  the  said  Court  shall  think  fit  to  award  to  the  d^endanis  on  the 
hearing  of  the  said  caujae,  or  otherwise,  then  this  obligation  to  be  void, 
&C.  And  he  then  pleaded,  firstly,  that  the  said  Court,  in  the  said  condi* 
tion  mentioned,  had  not  awarded  any  costs  to  the  said  defendants,  R. 
M.  and  I.  S.;  and  secondly,  that  after  the  execution  of  the  bond,  and 
before  the  said  Court  had  awarded  any  costs  to  the  said  R.  M.  and 
I.  S.,  to  wit,  on,  &c.  at,  &c.  the  said  L  S.  died  Replication  to  the  first 
plea,  that  after  the  death  of  I.  S.,  by  the  custom  and  the  practice  of  the 
said  Court,  he,  the  said  R.  M.  was  entitled  to  certain  costs.  And,  that 
after  the  death  of  I.  S.,  by  a  certain  order  of  the  said  Court,  made  in 
the  said  cause,  it  was  ordered,  that  the  plaintiflb  should  pay  to  the  said 
R.  M.  his  costs,  to  be  taxed,  &a,  and  that  the  costs  were  afterwards 
taxed  at  38/.,  and  that  defendant  had  not,  though  requested  so  to  do, 
paid  the  same.  And  as  to  the  second  plea,  demurrer.  The  defendant 
also  demurred  to  the  replication  to  the  first  plea. 

J.  WUUama^  for  the  plaintiff.  The  question  here  is,  whether  the 
bond  be  discharged  by  the  death  of  one  of  the  parties,  who  were 
defendants  in  the  original  suit  in  ohancery.  These  conditions  are  to 
be  construed  liberally,  and  every  reasonable  intendment  must  be  made 
to  effectuate  the  object  of  the  parties.  That  objeot  in  this  case  was 
clearly,  to  indemnify  the  plaintifis  in  the  suit  in  equity  against  any 
costs  they  might  incur  therein.  There  is  not  anvthing  in  the  condition 
which  at  all  refers  to  the  death  of  one  of  the  defendants  in  equity,  as 
an  event  in  which  the  bond  is  to  be  at  an  end.  The  condition  is  to 
indemnify  against  any  costs,  if  they  accrue.  In  Com.  Dig.  Tit.  Con- 
dition, L.  1,  it  is  laid  down,  that  if  a  condition  be  to  enfeoff  two  before 
such  a  day,  and  one  dies,  the  party  ought  to  enfeoff  the  other. 

Littledale^  contra.  This  is  the  case  of  a  surety,  and  the  condition 
is,  that  he  will  pay  all  such  costs  as  shall  be  awarded  to  R.  M.  and  I. 
S.,  and  in  such  a  case,  if  I.  S.  dies  the  bond  is  discharged.  The  prin- 
ciple on  which  cases  of  this  sort  depend,  is  founded  on  jLord  Arlington 
V.  Merriehej  2  Saund.  414,  a.  And  Wright  v.  Bussel^  3  Wilson,  530, 
2  Blackst.  934,  S,  C.  Barker  v.  Parker^  1  T.  R.  287,  and  Strange  v. 
Lee,  3  East,  484,  are  authorities  to  show,  that  a  bond  ^ven  for  the 
faithful  discharge  of  a  clerk's  duties  to  A.  and  B.,  is  discharged  by 
either  the  death  of  A.  or  B.,  or  by  a  change  of  the  firm,  by  introducing 
a  third  person.  And  the  reason  given,  is,  because  the  surety  might 
have  a  special  reliance  on  A.  or  B.,  which  induced  him  to  enter  into 
the  obligation.  So  again,  he  will  not  be  liable  bevond  the  particular 
time  mentioned  in  the  condition.  Here,  the  death  of  I.  S.  may  per- 
haps have  been  a  cause  of  the  costs  having  been  incurred.  And  there 
is  no  averment  in  the  replication,  that  the  costs  accruing  were  such  as 
would  have  accrued  in  case  I.  S.  had  survived. 

Abbott,  C.  J.  My  mind  is  not  quite  satisfied  upon  this  case,  because 
the  situation  m  which  defendants  in  equity  stand  as  to  costs,  is  not  the 
same  as  at  law.     For,  in  equity,  the  Court  sometimes  orders  the  plaiii- 
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tiffs  to  pay  costs  to  one  defendant,  and  to  receive  them  from  another, 
and  if  tliat  had  been  done  here,  this  defendant  would  have  received  the 
advantage.  I  doubt,  therefore,  whether  we  can  properly  introduce  the 
words  <<or  either  of  them,"  into  the  condition  of  this  bond,  in  order  to 
satisfy  the  intention  of  the  parties.  The  inclination  of  my  opinion  is, 
therefore,  in  favour  of  the  defendant ;  but,  as  the  rest  of  the  Court  are 
of  different  opinion,  and  entertain  no  doubt  upon  the  subject,  the  judg- 
ment must  be  for  the  plaintiff. 

B  ATLET,  J.  This  bond  is  not  conditioned  to  pay  such  costs  as  the  court 
of  equity  shall  award  to  R.  M.  and  I.  S.  by  name,  but  to  pay  such  costs 
as  shall  be  awarded  by  that  court  to  the  defendants,  and  I  think,  that 
the  meaning  of  that  is,  that  the  present  defendant  undertakes  to  pay 
all  such  costs  as  shall  be  awarded  by  the  Court  to  those  who  at  that  time 
fill  the  character  of  defendants  in  equity.  The  case  is  very  different 
where  persons  are  described  by  character,  and  where  they  are  described 
by  name.  If,  for  instance,  a  man  makes  A.,  B.  and  C,  his  executors, 
and  directs  that  A.,  B.  and  C,  shall  sell  his  property,  then  if  A.  dies,  B. 
and  C.  cannot  sell  it,  but  if  he  directs  his  executors  to  sell  it,  B.  and  C. 
may  do  so.  In  this  case,  therefore,  I  think,  that  if  any  costs  were 
awarded  to  persons  filling  the  character  of  defendants  in  equity,  they 
would  be  within  the  bond,  and  here  it  appears  by  the  replication,  that 
there  were  costs  so  awarded.  I  am  therefore  of  opinion,  that  there 
should  be  judgment  for  the  plaintiff. 

HoLROTD,  J.  I  entirely  agree  in  the  opinion  pronounced  by  my  Bro- 
ther B ATLET.  It  appears,  that  here,  there  were  three  persons  filling  the 
character  of  plaintiffs,  and  two,  that  of  defendants  in  equity,  and  the 
ntention  appears  to  me  plainly  to  have  been,  that  whatever  costs  the 
plaintiffs  in  equity  were  compelled  to  pay,  should  be  repaid  by  this  de- 
fendant I  think,  therefore,  that  the  plaintiff  is  entitled  to  our  judg- 
ment. 

Best,  J.  The  object  of  the  Court  is  to  ascertain  the  intention  of  the 
parties,  which  it  is  not  very  easy  in  this  case  to  do.  I  think,  however, 
that  it  was  this.  The  defendant  undertook,  that  if  the  persons  mentioned 
in  the  condition  would  file  a  bill  in  equity,  he  would  be  responsible  for 
ail  the  costs  which  might  be  awarded  against  them  by  the  Court.  I 
agree,  therefore,  that  in  this  case,  the  plaintiff  ought  to  recover. 

Judgment  for  the  plaintiff.* 

*  See  Barelat/  ▼.  Lueof,  1  Term.  Rep.  291.  (note  a,)  where  the  eecurity  was  given  to  the 
banking  house,  and  not  to  the  partnen  by  name,  and  there  the  aecurity  wm  held  to  be  liable^ 
uotwithatanding  a  change  of  the  firoL 


LEWIS  and  Others,  v.  OVENS.— p.  265. 

When  a  plaintiff  in  error  reiidea  out  of  the  iuriadiction  of  the  Court,  he  may  be  compelled 
to  give  security  for  costs:  and, in  de&ult  thereof, the  defendant  in  error  will  be  permitteil 
to  proceed  on  his  judgment,  notwithstanding  the  writ  of  error. 
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Campbell  had  obtained  a  rule  to  show  cause  why  the  defendant,  who 
had  sued  out  a  writ  of  error  in  this  case,  should  not  give  security  for 
costs,  or  why  the  plaintiffs  should  not  be  at  liberty  to  proceed  on  the 
judgment,  notwithstanding  the  writ  of  error.  It  appeared  that  the  de- 
fendant resided  in  Ireland,  and  that  the  writ  of  error  was  brought  after^ 
a  sham  plea,  and  judgment  upon  demurrer  to  the  replication.  * 

Marry  at  and  C kitty  showed  cause,  and  contended,  that  this  was 
distinguishable  from  the  cases  in  which  the  Court  requires  security  for 
costs,  where  a  plaintiff  resides  out  of  the  jurisdiction  of  the  Court. 
Here,  if  the  security  be  not  given,  the  party  will  be  liable  to  be  taken 
in  execution.  In  other  cases,  the  proceedings  are  only  stayed  in  the 
mean  time. 

Campbelly  contrOy  stopped. 

Abbott,  C.  J.  This  is  quite  analogous  to  the  cases  referred  to,  and 
it  is  even  a  more  favourable  case  for  such  an  application.  The  present 
rule,  if  made  absolute,  will  not  stop  the  party  from  proceeding  in  his 
writ  of  error,  if  he  has  any  substantial  ground  for  it.  But  unless  he 
gives  security  for  costs,  the  other  side  may,  in  the  mean  time,  proceed 
on  their  judgment 

Rule  absolute. 


In  the  Matter  of  SALISBURY.— p.  266. 

A  tipitaff  11  entitled  to  take  a  fee  of  six  Bhillings,  and  no  more,  for  conducting  t  priionei 
from  the  Judge's  chambeis  to  the  King's  Bench. 

Salisburt  in  person  had  obtained  a  rule  nisi  for  one  of  the  tipstaffs 
of  the  Court  to  answer  the  matters  of  his  affidavit.  The  affidavit 
stated,  that  the  tipstaff  had  taken  a  fee  of  half  a  guinea  for  conveying 
him  from  the  judge's  chambers  (to  which  he. had  been  brought  by 
habeas  corpus)  to  the  King's  Bench  prison,  such  fee  being  more  than 
he  had  a  right  to  demand,  according  to  the  table  of  fees  affixed  in  the 
King's  Bench,  in  pursuance  of  a  rule  of  this  Court. 

wtmey  and  Phxtt  showed  cause  upon  affidavits,  stating,  that  the  fee 
had  been  taken  for  a  very  lon^  period  of  time  by  all  tipstaffs  in  both 
courts,  and  that  it  was  allowed  by  the  master  in  costs. 

The  Court,  however,  adverting  to  the  statutes  2  G.  2,  c.  22,  s.  4,  and 
82  O.  2,  c.  28, 8.  5,  and  the  rule  of  court  of  Michaelmas  term,  8  G.  2, 
and  the  table  of  fees  settled  in  the  following  year,  said,  that  it  was 
clear,  that  the  tipstaff  had  no  right  to  take  any  other  fee  for  taking  a 
prisoner  from  the  judge's  chambers  to  the  King's  Bench  prison,  than 
aix  shillings,  which  was  the  fee  allowed  him  m  that  table.  They, 
therefore,  ordered  the  fee  so  taken  to  be  returned  to  the  com- 
plainant.* 

•  See  the  table  of  fees  in  the  rales  of  the  King's  Bench,  p.  241. 
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BURTON,  CHILDREN  and  BURTON  v.  ISSITT.— p.  867. 

By  a  deed  of  dlsolotion  of  paitnenhip,  a  power  was  rewnred  to  the  remaiDing  partnen,  to 
UM  the  name  of  the  reUrioig  partner  in  the  proeecutiaB  of  all  auits.  In  an  actieA  in  whidl 
judgment  bad  been  obtained  by  all  the  partnera,  before  the  diaeolution,  il  waa  held  that  the 
remaining  partnera  had  authority,  under  that  power,  to  give  to  the  deiendant  a  note  &»  the 
payment  of  the  axpencea,  ander  the  Lord'a  act,  on  behalf  of  themaelvea  and  the  retiring 
paitner. 

A  HULK  nisi  had  been  obtained  for  dischargiog  the  defendant  out  of 
custody,  on  the  ground  of  a  defect  in  the  note  delivered  to  him,  for  the 
payment  of  the  sixpences  under  the  Lord's  act  The  action  was 
brought  by  the  three  plaintijSs.  Children,  however,  had  ceased  to  be  a 
partner  t)efore  the  note  was  given,  which  was  in  this  fonx.^  <<  J.  Biutou, 
for  self  and  partners.'' 

Jeremy i  now  showed  cause  upon  an  affidavit,  stating,  that  all  the 
plaintiffs  were  in  partnership  at  the  time  when  judgment  was  reco- 
vered, and  that,  by  the  deed  of  dissolution  of  partnership,  power  was 
given  to  the  remaining  partners,  to  use  the  name  of  Children  in  the 
prosecution  of  all  suits  brought  or  to  be  brought  for  recovery  of  part- 
nership property,  and  contended  that,  under  that  power,  Burton  was 
authorized  to  sign  the  note  in  this  case. 

Piatt  J  contra^  contended,  that  although  the  deed  empowered  the  re- 
maining partners  to  use  the  retiring  partner's  name  as  a  plaintiff  in  a 
suit^  it  did  not  authorize  them  to  bind  him  by  a  promissory  note  or 
other  negotiable  instrument,  and  that,  unless  the  instrument  in  question 
was  obUgatory  on  all  the  plaintiffs  as  a  promissory  note,  the  defendant 
was  entitled  to  his  discharge.  ' 

Per  Curiam.  This  was  using  the  retiring  partner's  name  in  the  pro- 
secution of  a  suit,  and  the  note  is  obligatory  upon  hinx.  The  rule  there- 
fore, must  be  discharged. 

Rule  discharged. 


BLUNDELL  v.  CATTERALL.— p.  %^S. 

The  public  have  no  common  law-right  of  bathing  in  the  aea :  and  aa  ineident  thereto^  of 
cimeing  the  aenahow  on  foot,  or  with  bathing  machinea,  for  that  puipoae. 

Trespass,  for  breaking  and  entering  the  plaintiff's  close,  (describing 
It,  first,  as  a  close  called  the  Sea  Shore,  within  the  manor  of  Great  Cros- 
by;  second,  as  a  close  between  the  high- water  mark  and  the  low- water 
mark  of  the  river  Mersey,  in  Great  Crosby,  in  the  county  of  Lancas- 
ter ;)  and  with  feet  in  walking,  and  with  the  feet  of  horses,  and  with  the 
wheels  of  battung  machines,  carts,  and  other  carriages,  passing  over, 
tearing  up,  damaging  the  sand,  gravel,  and  soil  of  the  said  close.  The 
defendant  pleaded,  as  to  the  trespasses  committed  on  the  close  called 
the  Sea  Shore,  and  on  that  between  the  high  and  low-water  mark,  a 


268]  6  Babkewall  &  Aldersok.  153 

public  right  of  way  on  foot,  and  with  cattle,  carts,  and  carriages;  and, 
secondly,  as  to  the  same  trespasses,  that  all  the  liege  subjects  of  our 
lord  the  king,  had  been  used  and  accustomed  to  have  and  enjoy,  and  of 
right  ought  to  haye  had  and  enjoyed,  and  still  of  right  ought  to  have 
and  enjoy  the  right  and  liberty  of  bathing  in  the  sea,  from  time  to  time, 
being  over  and  upon  the  whole  or  any  part  of,  or  adjoining  to,  the  said 
close,  in  which,  &c.,  at  all  seasonable  and  convenient  times,  for  their 
health  and  recreation,  and  for  that  purpose,  of  going  and  returning, 
passing  and  repassing,  into,  through,  over,  and  along  the  said  close,  in 
which,  &C.,  on  foot,  and  with  their  servants,  and  with  carriages  and 
bathing  machines,  and  horses  drawing  the  same  to  the  sea  and  back 
again;  and  of  staying  in  and  upon  the  close  a  necessary  and  convenient 
time  for  the  purposes  of  bathing  as  aforesaid:  And,  thirdly,  as  to  part 
of  those  trespasses,  a  right  of  bathing  and  of  passing  on  foot  only. 
Ttie  plaintiff  took  issue  on  these  pleas;  and  also  newly  assigned  that 
the  defendant  committed  the  trespasses  on  other  occasions,  and  for 
other  purposes  than  those  in  the  pleas  mentioned,  and  out  of  the  high- 
way in  the  first  set  of  pleas  mentioned.  Issue  thereon.  At  the  trial, 
at  the  last  Lancaster  assizes,  before  Bayley,  J.,  a  verdict  was  found 
for  the  defendant  on  the  first  set  of  pleas;  and  for  the  plaintiff  on  the 
new  assignment,  and  on  all  the  other  pleas,  subject  to  the  opinion  of 
the  Court  on  a  special  case.  The  plaintiff  was  the  lord  of  the  manor 
of  Great  Crosby,  which  is  bounded  on  the  west  by  the  river  Mersey,  an 
arm  of  the  sea.  As  lord  of  the  manor,  he  was  the  owner  of  the  shore, 
and  had  the  exclusive  right  of  fishing  thereon  with  stake-nets.  IHie 
defendant  was  the  servant  at  a  hotel,  erected  in  1815,  upon  land  in 
Great  Crosby,  fronting  the  shore,  and  bounded  by  the  high- water  mark 
of  the  river  Mersey,  the  proprietors  of  which  kept  bathing  machines 
for  the  use  of  persons  resorting  thither,  who  were  driven  by  the  de- 
fendant in  machines,  across  the  shore  into  the  sea,  for  the  purpose  of 
bathing,  and  the  defendant  received  a  sum  of  money  from  the  indivi- 
duals so  bathing,  for  the  use  of  the  machines,  and  for  his  service  and 
assistance.  No  bathing  machines  were  ever  used  upon  the  shore  in 
Great  Crosby,  before  the  establishment  of  this  hotel,  but  it  had  been  the 
custom  for  the  public  to  cross  it  on  foot,  for  the  purpose  of  bathing. 
There  was  a  common  highway  for  carriages  along  the  shore,  and  it 
was  proved,  that  various  articles  for  market  were  occasionally  carted 
across  the  shore,  ahhough  the  more  common  mode  of  conveyance  for 
such  things  was  by  a  canal  made  about  forty  years  ago.  The  defen* 
dant  contended  for  a  common-law  right  for  all  the  king's  subjects  to 
bathe  on  the  sea-«hore,  and  to  pass  over  it  for  that  purpose,  on  foot, 
and  with  horses  and  carriages.  The  case  was  argued  in  last  Easter 
term. 

GhregwUj  for  the  plaintiff,  contended,  that  there  was  no  common  lav 
right  to  bathe,  independently  of  usage  in  the  particular  place ;  first, 
from  the  silence  of  the  authorities ;  secondly,  because  sach  a  right  was 
contrary  to  analogies ;  and  thirdly,  because  it  was  contrary  to  established 
and  acknowledged  rights.  As  to  the  first  point,  it  is  sufiicient  to  refer 
to  Lord  Hale's  treatise  De  Jure  Maris  and  De  Portibus  Maris,  wher«>. 
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in  chapters  5  and  6,  he  enamerates  the  different  public  and  private 
rights  applicable  to  the  sea-shore,  and  creeks  and  arms  of  the  sea,  and 
does  not  include  this  right.  As  to  the  second,  it  is  laid  down  in  Lord 
Hale,  De  Portibus  Mans,  pp.  73  and  76,  and  in  Morgans  case,  p.  51 
of  the  same  book,  that  the  public  have  no  right  to  unlade  goods,  or  t€ 
moor  or  tow  their  vessels  on  the  shore,  without  leave.  The  authority 
of  Bracton,  lib.  i.  c.  12,  s.  6,  cannot  have  much  weight,  for  it  is  only 
copied  from  the  civil  law,  and  was  overruled  in  Ball  v.  Herbert^  3  T.  R. 
261.  As  to  the  third  point,  it  is  clear  that  such  a  right  would  inter- 
fere with  the  improvement  of  the  shore  by  the  lord ;  and  that  this  right 
is  in  the  lord  appears  from  Sir  Henry  Constable  %  case,  5  Rep.  107, 
Hammond  v.  I)igge%y  Dyer,  326,  The  Attorney- General  v.  Roll  and 
OtherSj  cited  Hale,  p.  27,  Stockwell  v.  Terry^  1  Ves.  sen.  115,  and 
Warwick  v.  OollinSj  2  M.  &  S.  361.*  So,  all  wharfs,  quays,  &c., 
erected  on  the  shore,  might  be  pulled  down ;  for  no  length  of  time  can 
legalize  a  nuisance,  which  these  would  be,  if  this  right  existed.  Vooghi 
V.  Winch,  2  Barn.  &.  Aid.  662,  Hex  v.  Cross,  3  Campb.  224. 

Joy,  contra.  The  case  of  Ball  v.  Herbert  is  very  distinguishable 
from  the  present.  That  case  only  applied  to  the  banks  of  a  navigable 
river,  which  stand  obviously  on  a  different  foundation  from  the  sea- 
shore. On  the  banks  of  the  river,  where  the  right  of  towing  was 
claimed,  no  general  right  of  highway  was  contended  for ;  whereas,  in 
the  present  case,  the  locus  in  quo  is  a  public  highway.  The  claim 
there  made,  if  maintainable,  would  have  established  the  right  to  tow 
on  both  sides  of  all  navigable  rivers,  although  this  is  contrary  to  gene 
ral  practice,  and  althougn  most  of  the  navigable  rivers  in  the  kingdom 
have  been  made  so  under  different  acts  of  parliament,  passed  subse- 
quently to  the  lawful  construction  of  dwelling-houses,  &;c.,  upon  their 
banks.  Whereas  the  barren  sands  of  the  sea-shore,  covered  by  the  sea 
every  tide,  are  nowhere  so  appropriated.  The  fact,  too,  that  such 
acts  have  been  repeatedly  passed  to  make  rivers  navigable,  and  to  ap- 
point towing-paths  on  their  banks,  within  certain  limits,  shows  that 
such  paths  did  not  previously  exist  at  common  law.  An  act  of  par- 
liament was  not  considered  necessary  to  render  the  open  sea  navigable, 
or  its  shores  accessible.  The  distinction  between  navigable  rivers  and 
the  sea-shore  is  frequently  noticed  by  Lord  Hale,  pp.  6  and  7.  This 
right  is  not  contrary  to  analogies ;  for  the  public,  generally  speaking, 
have  a  right  to  fish  on  the  coast,  and  on  arms  of  the  sea,  and  to  cross 
its  shores  for  that  purpose,  although  that  right  may,  in  some  few 
instances,  have  been  interfered  with,  where  individuals  claim  under  a 
grant  from  the  crown,  or  by  prescription,  which  presupposes  a  grant. 
Lord  Hale,  pp.  11,  19,  20,  and  Bagott  v.  On-,  2  Bos.  &  Pull,  472, 
The  right  to  bathe  in  the  sea  is  of  great  moment  to  the  public,  and  less 
liable  to  private  appropriation  than  the  right  of  hery.  Although  pri- 
vate individuals  may  possess  advantages  connected  with  the  shore, 
still  they  cannot  possess  any  which  can  authorize  them  to  preclude  the 
public  from  their  permanent  right  of  free  passage  over  it.     The  erection 

•  The  references  are  to  Lord  Hale's  treatises,  as  published  by  Mr.  Hargrate  in  hla 
Law  Tracts. 
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of  wears,  although  in  some  instances  tolerated  under  ancient  grants, 
has  been  repeatedly  treated  and  considered  by  the  law  as  a  nuisance, 
on  the  ground  that  they  interfere  with  the  public  rights  of  fishery.  In 
Weld  ▼.  Hornby  J  7  East,  195,  the  substitution  of  a  stone  wear  for  one 
of  brushwood,  was  held  to  be  an  illegal  encroachment,  because  it  pre- 
vented the  ascent  of  fish  up  the  river.  In  BagoU  v.  Orr^  the  right  of 
the  public  to  pass  freely  over  the  sea-shore  for  any  common  use  and 
enjoyment  thereof,  is  fully  recognised.  The  authority  of  Branton  is 
expressly  in  point,  and  fully  establishes  the  position,  that  the  sea-shore 
is  as  common  to  all  as  the  sea  itself;  and  as  the  sea  is  open  to  every 
one,  it  follows,  that  if  the  passage  from  Bracton  be  good  law,  that  the 
shore  is  equally  so.  His  authority,  indeed,  was  questioned  in  Ball  v. 
HerberL  Lord  Hale,  however,  in  his  History  of  the  Common  Law, 
mentions  Bracton  as  a  good  authority.  He  was  Chief  Justice  of  England 
in  the  reign  of  Hen.  3,  and  from  his  station,  therefore,  must  be  taken 
to  be  no  mean  authority  of  what  the  common  law  was  in  his  day.  The 
passage  referred  to,  is  cited  by  Lord  Hale  in  his  treatise,  De  Porti- 
bus  Alaris,  c.  7,  p.  88,  and  also  in  Callis  on  Sewers,  p.  54.  It  is  no 
objection  to  the  passage,  that  Bracton  has  availed  himself  of  the  very 
words  of  Justinian.  It  was  impossible,  that  he  should  not  have  found 
the  principles  there  laid  down  in  the  civil  law,  or  in  any  other  well 
digested  code,  for  they  are  directly  derived  from  the  law  of  nature,  and 
are  indispensable  to  the  enjoyment  of  those  common  benefits  which  are 
most  susceptible  of  private  appropriation,  and  as  such,  are  to  be  found 
in  the  written  or  unwritten  law  of  all  civilized  nations,  Grotius  De  Jure 
Belli  et  Pacis,  c.  2,  ss.  8  k  4,  and  Mare  liberum,  passim.  Lord  Hale, 
c.  6,  p.  78,  is  an  authority  to  show  a  general  right  in  Jthe  public  to  the 
free  use  of  the  shore  for  all  lawful  purposes.  As  to  the  third  objection, 
that  the  riaht  claimed  in  this  case,  is  incompatible  with  acknowledged 
private  rights,  such  as  the  erecting  of  wharfs,  quays,  and  embankments, 
the  right  now  claimed  being  the  more  ancient,  the  more  general,  and 
the  more  important  of  the  two,  is  paramount.  Besides,  this  general 
freedom  of  passage  over  the  shore  is  not  incompatible  with  the  occa- 
sional construction  of  quays  or  wharfs.  They  are  rarely,  in  point  of 
fact,  so  situated  as  to  offer  any  real  obstruction  to  persons  crossing  the 
shore  for  a  lawful  purpose,  while  they  mainly  contribute  to  another 
yery  material  and  equally  lawful  enjoyment  of  it,  in  the  facilities 
afforded  by  them  to  the  landing  and  loading  of  goods,  and  such  build- 
ings  are  allowed  from  the  necessity  of  the  case,  and  for  the  public 
good,  and  are  in  no  instance  so  entirely  juris  privati  as  not  to  be  sub- 
ject to  public  regulation,  being  affected  with  a  public  interest.  And 
if  they  should  be  so  situated,  as  instead  of  conducing  to  the  better  use 
of  the  shore,  to  become  actual  obstructions  thereto,  they  must  be  abated 
as  nuisances,  Lord  Hale,  c.  7,  De  Portibus  Maris,  p.  85.  Besides  any 
argument  derived  from  the  difficulty  of  reconciling  the  erection  of 
wharfs  or  embankments,  with  the  general  right  to  pass  over  the  shore, 
for  the  purpose  of  bathing,  must  apply  equally  against  the  right  to 

never  it  for  the  purpose  of  fishing,  which  latter  is  admitted  to  exist, 
clear,  that  the  common  law  right  to  bathe  exists,  from  the  univer* 
aal  practice  of  the  whole  realm,  which  is  a  proof  of  what  the  common 
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law  is,  the  usage  of  a  place  being  a  custom,  but  that  of  the  whole  realm 
being  the  eommoa  law.  The  authority  of  Braoton  is  expresslj  in 
point,  and  establishes  the  position,  that  the  sea-shore  is  as  common  to 
all  as  the  sea  itself.  If  so,  then  the  absence  of  any  authorities,  shows 
that  it  remains  the  common  law  now ;  for  it  cannot  be  shown  to  have 
been  since  altered.  The  right  to  the  shore  was  originally  in  the  king, 
and  when  in  his  hands,  was  subject  to  this  right.  So  subject  claiming 
under  him,  can  claim  a  greater  right  than  the  king  had.  As  to  the 
right  to  bathe  from  machines,  it  exists  as  an  accessory  to  the  general 
riffht,  for  many  persons,  from  infirmity  or  other  circumstances,  might 
otherwise  be  deprived  of  this  beneficial  practice. 

CWr.  adv.  vult. 

And  now,  there  being  a  difference  of  opinion,  the  Court  delivered 
their  judgments  seriatim. 

Best,  J.  The  question  in  this  case  is,  whether  there  be  a  common* 
law  right  to  pass  over  the  ^ore  for  the  purpose  of  bathing  in  the  sea. 
It  will  not  be  disputed  that  the  ^ea,  which  has  been  called  the  <<  great 
highway  of  the  world,"  is  common  to  all.  Bathing  in  the  sea,  if  done 
with  decency,  is  not  only  lawful,  but  proper,  and  often  necessary  for 
many  of  the  inhabitants  of  this  country.  There  must  be  the  same  right 
to  cross  the  shore  in  order  to  bathe,  as  for  any  other  lawful  purpose. 
We  are,  therefore,  now  to  decide,  whether  the  public  are  precluded 
jfrom  passing,  except  at  particular  places,  over  the  beach  to  the  sea 
without  the  consent  of  some  lord  of  a  manor.  That  this  will  be  the 
consequence  of  our  deciding  in  favour  of  the  plaintiff,  has  been  already 
admitted  at  the  bar,  and  must  be  conceded  by  every  one.  I  am  fear- 
fUl  of  the  consequences  of  such  a  decision ;  and,  much  as  I  disUke  dif- 
fering from  the  rest  of  the  Court,  I  have  thought  it  my  duty  to  declare 
that  I  cannot  assent  to  it.  We  have  been  told  that  lords  of  manors 
will  find  it  their  interest  to  indulge  the  public  with  the  privilege  of  go- 
ing on  or  over  the  sands  of  the  sea,  and  that  judges  and  juries  will 
dieck  the  vexatious  exercise  of  the  right  to  exclude  them.  But  the 
free  access  to  the  sea  is  a  privilege  too  important  to  Englishmen,  to  be 
left  dependant  on  the  interest  or  caprice  of  any  description  of  persons. 

It  is  agreed  by  all,  that  the  sea-shore  was  at  first  appropriated  to  the 
icing,  from  whom  the  right  to  it  must  be  derived.  The  present  state 
of  the  shore  shows  the  manner  in  which  the  crown  must  have  used  it. 
Some  parts  of  it  were  held  exclusively  by  the  crown  for  the  purposes 
of  fisheries,  harbours,  warehouses,  fcc  But  the  greatest  part  was  left 
open  as  a  conunon  highway  between  the  sea  and  the  land.  This  is  the 
state  in  which  it  continues  to  this  day,  and  in  which,  from  its  general 
sterility,  it  must  ever  continue.  From  the  state  of  the  greatest  part, 
has  arisen  the  general  rule,  or  common-law  right,  and  the  state  of  the 
portions  exclusively  occupied  has  occasioned  the  exceptions.  The 
claim  of  the  public  to  a  right  of  way  over  the  beach  stands  on  the  gen. 
eral  law,  and  a  person  who  will  dispute  this  public  right  in  any  partic* 
iilar  part  of  it,  must  establiA  his  right  to  do  so  by  showing,  first,  that 
the  king  had  an  exclusive  possession  of  such  part,  and  that  a  right  to 
such  exclusive  possession  has  been  conveyed  from  the  crown  to  such 
person.    This  has  been  the  course  in  which  persons  have  proceeded 
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who  have  attempted  to  show  any  excIusiYe  right,  either  Id  arms  of  the 
sea  or  in  the  shore.  In  Lord  Fitzwalter's  case,  1  Mod,  105,  Lord  Hxut 
aays«  <<An  ann  of  the  sea  is  prima  &cie  common  to  all,  and  if  any  will 
appropriate  a  privilege  to  himself,  the  proof  Ueth  on  his  £{ide ;  for  in 
case  of  an  action  of  trespass  brought  for  fishing  there,  it  is  prima  facie 
a  good  justification  to  say,  that  the  locus  in  quo  is  bracium  marisy  in 
quo  unusquisque  suJff'ectus  dom.  regis  habet  et  habere  debet  iiberum 
viscariamJ^  So,  in  BagoU  v.  Orr^  2  Bos.  &  Pull.  497,  the  Court  of 
Common  Pleas  held,  « that  if  the  plaintiff  had  it  in  his  power  to  abridge 
the  common-law  right  of  the  subject  to  take  sea-fish  upon  the  shore 
within  his  manor,  he  should  have  replied  that  matter  specially."  The 
same  doctrine  is  laid  down  in  Carter  v.  Murcot,  4  Burr,  2162.  It 
may  be  observed,  that  in  the  case  now  under  consideration,  it  is  ex^ 
pressly  found,  that  the  soil  of  the  locus  in  quo  is  in  the  plaintLQf ;  but  I 
say  the  soil  must  be  in  the  plaintifi*,  as  it  was  in  the  king;  for  the 
grantee  cannot  have  a  greater  interest  than  the  grantor  had.  The  king 
had  the  right  of  soil  in  the  shore  in  general ;  but  the  public  had  a  right 
of  way  over  it,  and  the  king's  grantee  can  only  have  it,  subject  to  the 
same  right  In  the  treatise  of  De  Jure  Maris,  p.  22j  Lord  Hale  says, 
<«The  jus  privatum  that  is  acquired  to  the  subject,  either  by  patent  or 
prescription,  must  not  prejudice  the  jus  publicum  wherewith  public 
rivers  and  arms  of  the  sea  are  affected  for  public  use,"  If  the  owners 
of  the  soil  must  claim  by  prescription,  can  tliey  establish  an  exclusive 
right?  Did  they  ever  possess  an  exclusive  right?  For,  as  Lord  Hale 
says,  the  civilians  tells  us  truly,  <<  Nihil  pr^sscribitur  nisi  quod  possi- 
detur,"  De  Jure  Maris,  p.  32.  As  the  king  might  have  granted  a  right 
in.  particular  parts  of  the  shore,  so,  either  he  or  his  grantee  of  the  soil 
of  any  part  of  the  shore,  may  take  the  products  of  the  shore,  provided 
their  removal  does  not  impede  the  public  right  of  way.  The  owner 
of  the  soil  of  the  shore,  may  also  erect  such  buildings  or  other  things 
as  are  necessary  for  the  carrying  on  of  commerce  and  navigation  on 
any  parts  of  the  shore  that  may  be  conveniently  used  for  such  erec- 
tions, taking  care  to  impede,  as  little  as  possible,  the  public  right  of 
way.  This  is  not  more  inconsistent  with  a  public  right  of  way  over 
it,  than  the  right  of  digging  a  mine  under  a  road,  or  the  erecting  of  a 
wharf  on  a  river,  are  inconsistent  with  the  right  of  way  along  such 
road  or  river.  The  former  does  not  interfere  with  the  use  of  the  road ; 
and  although  the  latter,  in  order  to  be  useful,  must  be  carried  out  be- 
yond the  high-water  mark,  and,  whilst  the  tide  is  up,  must  somewhat 
narrow  the  passage  of  the  river;  yet,  such  wharves  are  necessary  for 
the  loading  and  imloading  of  vessels,  and  the  right  of  passage  must  be 
accommocUited  to  the  right  of  loading  and  unloading  the  craft  that  pass. 
The  law  in  these,  as  in  all  other  cases,  limits  and  balances  opposing 
rights,  that  they  may  be  so  enjoyed  as  that  the  exercise  of  one  is  not 
injurious  to  the  other.  The  civil  law,  copying,  in  this  respect,  from  the 
law  of  nations,  allowed  any  one  to  build  on  the  sea-shore  (there  being, 
under  that  law,  no  lords  of  manors  to  claim  the  soil,)  but  imposed  on 
the  builders  the  condition  that  the  law  of  England  imposes  on  the 
owners  of  the  soil ;  that  is,  that  their  buildings  should  not  interrupt  the 
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right  of  way.     Digest,  I.  43,  tit.  8 :  <<  In  littore  jure  gentium  sdificare 
liceret  nisi  usus  publicus  impediFet" 

The  universal  practice  in  England  shows  the  right  of  way  over  the 
sea-shore  to  be  a  common-law  right.  All  sorts  of  persons  who  resori 
to  the  sea,  cither  for  business  or  pleasure,  have  always  been  accus- 
tomed to  pass  over  the  unoccupied  parts  of  the  shore  with  such  car- 
riages as  were  suitable  to  their  respective  purposes,  and  no  lord  of  a 
manor  has  ever  attempted  to  interrupt  such  persons.  Goods  could  not 
be  landed  or  loaded  except  at  particular  places,  but  this  restraint  was 
imposed  by  laws  made  for  the  protection  of  the  revenue,  and  the  secu- 
rity of  the  realm,  and  is  not  the  consequence  of  any  rights  in  the 
owners  of  the  soil  of  the  shore.  Men  have  landed  from  boats,  drawn 
their  boats  on  the  sands  during  their  stay  on  shore,  and  embarked  again 
in  their  boats.  Persons  have  at  all  times,  at  their  pleasure,  walked  oi 
ridden  on  the  sands.  Men  have,  from  the  earliest  times,  bathed  in  the 
sea;  and,  unless  in  places  or  at  seasons  when  they  could  not,  consist- 
ently with  decency,  Be  permitted  to  be  naked,  no  one  ever  attempted 
to  prevent  them.  So  far  from  the  law  allowing  lords  of  manors  to  re 
strain  persons  from  bathing,  it  will  give  them  every  faciUty  for  this  re- 
creation. Bathing  promotes  health.  By  bathing,  those  who  live  near 
the  sea  are  taught  their  first  duty,  namely,  to  assist  mariners  in  dis- 
tress. They  acquire,  by  bathing,  confidence  amidst  the  waves,  and 
learn  how  to  seize  the  proper  moment  for  giving  their  assistance.  It 
is  found  as  a  fact,  in  this  case,  that  it  has  been  the  custom  for  the  pub- 
lic to  cross  the  spot  in  question  on  foot  for  the  purpose  of  bathing. 
Bathing  machines  were  used  before  my  time,  and  I  believe  before  that 
of  the  oldest  person  now  alive,  and  I  think  the  use  of  them  is  essential 
to  the  practice  of  bathing.  Pecency  must  prevent  all  females,  and  in- 
firmity many  men  from  bathing,  except  from  a  machine.  Attempts 
have  been  made  to  make  those  who  use  machines  pay  some  acknowl- 
edgment to  the  lord  of  the  manor  where  they  were  used :  but  I  cannot 
find  that  any  of  those  attempts  have  yet  succeeded.  I  shall  presently 
show  from  authority,  that  the  right  to  fish  is  only  a  part  of  the  general 
right  of  the  subjects  of  England.  Persons  have  also  crossed  the  beach 
for  the  purpose  of  fishing  in  the  sea,  and  have  brought  back  their  fish 
over  the  beach,  both  on  horses  and  in  carriages.  These  acts  of  the 
fishermen  are  instances  in  support  of  the  common-law  right  of  way. 

The  practice  of  a  particular  place  is  called  a  custom.  A  general 
immemorial  practice  through  the  realm  is  the  common  law.  Many 
of  our  most  valuable  common-law  rights  have  no  other  support  than 
universal  practice.  In  Ball  v.  Herbert^  3  T.  R.  261,  Lord  Kenvok 
says,  "  Common-law  rights  are  either  to  be  found  in  the  opinions  of 
lawyers,  delivered  as  axioms,  or  to  be  collected  from  the  universal  and 
immemorial  usage  throughout  the  country."  The  instances  put  by 
me,  sufficiently  demonstrate  the  existence  of  a  universal  custom  in 
favour  of  a  public  right  of  way  over  the  sea-shore. 

It  has  been  at  all  times  the  policy  of  this  country  to  encourage  navi- 
gation. The  free  passage  of  the  sea-shore  is  essential  to  the  conve- 
iiience  and  safety  of  navigation.    Cases  of  inunediate  necessity  or  im- 
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minent  danger  may  be  said  to  form  exceptions  to  general  rules;  but 
there  are  many  cases  in  which  there  is  neither  immediate  necessity  nor 
imminent  danger,  in  which  boats  must  pass  between,  ships  at  sea  and 
the  shore,  letters  and  provisions  must  be  sent,  passengers  require  to 
land  or  to  embark,  intelligence  necessary  to  the  further  prosecution  of 
a  voyage  is  desired,  or  a  pilot  is  wanted.  For  many  leagues  of  coast, 
there  is  no  public  passage  marked  out,  by  which  persons  may  go  to  or 
from  the  sea.  But  fixed  places  will  not  do.  Winds  or  currents  make 
it  necessary,  that  the  greatest  part  of  the  shore  should  be  left  open  for 
persons  to  land  on,  and  embark  from.  There  is  no  statute,  or  rule  of 
common  law,  that  secures  the  right  of  passage  over  the  shore  for  pur- 
poses connected  with  navigation;  those  who  have  passed  ov^r  the 
shore  for  those  purposes,  have  been  trespassers,  if  they  were  not  jus- 
tified under  the  general  common-law  right  of  free  passage.  Is  it  to  be 
supposed,  that  in  a  country,  the  prosperity  and  independence  of  which 
depends  on  navigation,  that  which  is  so  necessary  to  navigation  as  a 
road  for  all  lawful  purposes  to  the  sea,  should  not  have  been  secured 
to  the  public,  particularly  when  it  might  be  done  without  injury  to  the 
interest  of  any  individual  ? 

There  is  no  clear  and  express  declaration  on  this  point,  either  in  the 
statutes  or  in  the  common  law.  But  this  right  is  so  important  to  the 
best  interests  of  the  country,  that  had  not  the  constant  exercise  of  it 
been  considered  sufficient  to  establish  it,  the  legislature  would  no  doubt 
have  declared  it  to  be  in  the  people  of  England.  Bracton,  lib.  1,  cap. 
12,  sec.  6.,  says,  <<Publica  vero  sunt  omnia  flumina  et  portus.  Ideoque 
jus  piscandi  onmibus  commune  est  in  portu  et  in  fluminibus.  Riparum 
etiam  usus  publicus  est  de  jure  gentium,  sicut  ipsius  fiuminis.  Itaque 
naves  ad  eas  applicare,  funes  arboribus  ibi  natis  religare,  onus  aUquod 
in  iis  reponere,  cuivis,  liberum  est,  sicut  per  ipsum  fluvium  navigare : 
sed  proprietas  earum  illorum  est  quorum  prediis  adherent,  et  eadem  de 
cauBii  arbores  in  eisdem  nats  eorundem  sunt :  et  hsec  intelligenda  sunt 
de  fluminibus,  perennibus,  qui&  temporalia  possunt,  esse  privata."  This 
passage  proves  all  that  I  am  attempting  to  establish.  It  shows  that  all 
persons  have  a  conunon  right  on  rivers;  that  the  right  of  fishing  exists 
only  as  a  part  of  that  common  right,  and  that  the  banks  of  rivers  are  as 
much  open  to  the  use  of  the  public  as  the  rivers  themselves.  The  pass- 
age has  been  supposed  to  prove  too  much,  and  therefore  it  has  been 
said  that  its  authority  cannot  be  relied  on.  Mr.  Justice  Bui«lkr,  speak- 
ing of  it  in  Ball  v.  Herbert^  3  T.  R.  263,  says,  <nhat  it  plainly  appears 
to  have  been  taken  from  Justuiian,  and  is  only  part  of  the  civil  law ; 
and  whether  or  not  it  has  been  adopted  by  the  common  law,  is  to  be 
seen  by  looking  into  our  books;  and  there  it  is  not  to  be  found."  I  ad 
mit  that  Bracton  agrees  with  the  civil  law,  and  I  must  add,  with  the 
law  of  all  civilized  nations.  Selden,  who  wrote  his  <<  Mare  clausum,'* 
to  prove  that  an  exclusive  right  might  be  acquired  in  parts  of  the  sea,  ad 
mits  that  the  sea  was  originally  common  to  all,  and  in  lib.  I,  cap.  2,  he 
has  collected  from  the  works  of  the  learned  of  all  nations,  as  well  philos- 
ophers, divines  and  poets,  as  lawyers,  that  the  sea  and  its  shores  were 
oommon  to  all  men,  as  much  so  as  the  air  that  blows  over  them.   Thi<« 
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I  think  proves,  that  the  doctriDe  is  reasonable,  and  ought  to  be  adopted 
into  our  law,  unless  there  be  soaiethii^  in  our  particular  situation  to 
exclude  it;  and,  so  far  from  it  beiag  the  caae,  there  never  was  a 
country^,  the  local  situation  of  which,  and  the  habits  and  interests  of 
the  inhabitants  of  which,  so  much  required  such  a  law. 

But  our  books  show,  that  this  passage  has  been  adopted  into  our  law. 
Mr.  Justice  Bullbr  tells  us,  that  Callis  quotes  it  as  English  law,  and 
I  have  often  heard  Lord  Kenyon  speak  with  great  respect  of  that 
writer.  Bractou  has  not  stated  this  as  civil  law,  he  has  made  it  part 
of  his  book,  De  legibus  et  consuetudinibus  An^».  He  was  Chief 
Justice  of  England  in  the  reign  of  Henry  the  Third ;  and  Lord  Hale 
(Hist,  of  the  Common  Law,  ch.  7)  says,  that  in  his  time  the  common 
law  was  much  improved,  and  the  pleadings  were  more  perfect  and 
orderly  than  in  any  preceding  period  of  our  history.  Surely  such  a 
man  is  no  mean  authority  for  what  the  common  law  was  at  the  time 
he  wrote.  In  Fortescue,  p.  40S,  I^rd  Chief  Justice  Parker  says, 
<<  As  to  the  authority  of  Bracton,  to  be  sure  many  things  are  now  al- 
tered, but  there  is  no  colour  to  say,  that  it  was  not  law  at  that  time, 
for  there  are  many  things  that  have  never  been  altered,  and  are  law 
now.''  As  law  is  a  just  rule  fitted  to  the  existing  state  of  things,  it 
must  alter  as  the  state  of  things  to  which  it  relates  alters.  I  do  not 
say,  that  the  whole  of  the  passage  in  Bracton  is  now  good  law :  it  was 
all  good  law  at  the  time  he  wrote,  and  all  of  it  that  is  adapted  to  the 
present  state  of  things  is  good  law  now.  It  is  objected,  that  Bracton 
says,  «<  that  any  one  may,  in  any  river,  fisisten  vessels  with  ropes  to  the 
trees  on  the  banks,  and  unbad  the  cargoes  on  the  banks."  Undoubt- 
edly the  public  cannot  now  pretend  to  claim  this  right,  in  all  navigabk" 
rivers.  Many  rivers  have  been  rendered  navigable  since  Bracton 
wrote,  which  in  his  time  were  private  streams.  Tiie  public  have  no 
greater  rigfit  on  the  banks  of  such  rivers,  than  the  owners  of  the  ad- 
joining lands  granted  them  when  such  rivers  were  made,  from  private 
streams,  public  rivers ;  and  the  extent  of  the  grant  must  be  ascertained 
from  uss^.  This  is  the  case  with  a  new-made  road.  If  one  dedicate 
to  the  puUic  a  right  of  way  over  his  lands,  the  public  must  take  the 
road  with  gates  on  such  parts  of  it  as  the  owner  thinks  proper  to  erect 
at  the  time  he  makes  the  dedication.  But  Bmcton  speaks  not  of  newly 
made  rivers,  but  of  such  as  were  always  navigable,  and  the  banks  ot 
which  had  been  as  open  to  the  public  as  their  waters.  This  I  take 
to  be  the  law  with  all  inland  navigations  in  the  reign  of  Henry  the 
Third.  These,  like  the  sea  and  its  shores,  were  then  the  propertv  of 
the  public,  and  the  right  of  the  public  in  them  was  not  acquired  by 
any  compromise  with  the  interest  of  any  individual.  On  some  rivers 
that  have  been  navigable  from  time  immemorial,  the  public  using  but 
one  of  the  banks  for  a  towing  path,  the  other  has  been  usefully  occu- 
pied by  the  owner  of  the  adjoining  land,  and  so  an  exclusive  right  has 
been  established  to  the  part  so  occupied.  But  the  barrenness  of  the 
greatest  part  of  the  sea-shore  has  prevented  it  from  becoming  the  sub- 
ject of  exclusive  property.  It  is  useful  only  as  a  boundary  and  an 
approach  to  the  sea;  and  therefore,  ever  has  been,  and  ever  should 
ix>ntinue  common  to  all  who  have  occasion  to  resort  to  the  sea.    Thus, 
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ihe  case  o(  Ball  v.  Herbert  is  distinguished  from  the  present,  and  it 
must  be  recollected,  that,  in  that  case.  Lord  Kenyon  said,  "  Some  of 
the  passages  in  Lord  Hale,  which  seemed  to  favour  the  common-law 
right,  are  rather  applicable  to  banks  of  the  sea,  and  to  ports ;  and  it  is 
part  of  the  king's  prerogative  to  create  ports,  which  was  lately  exer- 
cised at  Liverpool/'  In  Brooke's  Abridgment,  tit.  Customs^  pi.  46, 
all  the  Judges  agreed,  « that  fishermen  may  justify  going  on  the  land 
adjoining  the  sea,  to  fish  in  the  sea ;  for  this  is  for  the  good  of  the  com- 
monwealth, afibrding  sustenance  to  many  persons,  and  is  the  common 
law."  If  the  right  of  fishing  is  only  a  part  of  that  more  general  right 
for  which  I  am  contending,  as  appears  from  the  passage  in  Bracton, 
and  will  appear  from  Lord  Hale,  then  this  is  a  decision  in  support  of 
the  general  right 

The  reason  on  which  my  judgment  is  grounded  is  public  advantage. 
The  right  of  bathing  in  the  sea,  which  is  essential  to  the  health  of  so 
many  persons,  is  as  beneficial  to  the  public  as  that  of  fishing,  and  must 
have  been  as  well  secured  to  the  subjects  of  this  country  by  the  com- 
mon law.  That  the  right  of  using  the  shore  for  the  purpose  of  fishing 
does  not  depend  on  any  particular  law  applicable  to  fishing  only,  but  is 
part  of  the  more  general  right  of  the  subjects  to  the  sea  and  its  shores, 
is  proved  by  Lord  Hale,  putting  the  practice  of  fishing  as  evidence  of 
the  general  right.  In  part  1,  cap.  8,  De  Jure  Maris,  p.  11,  he  says, 
"The  king's  right  of  propriety,  or  ownership,  in  the  sea,  and  soil 
thereof,  is  evidenced  principally  in  these  things  that  follow ;  first,  the 
right  of  fishing  in  the  sea,  and  creeks,  and  arms  thereof,  is  originally 
lodged  in  the  crown."  This  makes  the  judgment  in  Brooke,  bear  di- 
rectly on  the  point  in  dispute.  Lord  Hale,  in  his  treatise  De  Portibxts 
Maris  J  (cap.  6,  p.  73,)  says,  "Before  any  port  is  legally  settled,  although 
the  propriety  of  the  soil  of  a  creek  or  harbour  may  belong  to  a  subject 
er  private  person,  yet  the  king  hath  his  jus  regium  in  that  creek  or 
harbour;  and  there  is  also  a  common  liberty  for  any  one  to  come  thither 
with  boats  and  vessels,  as  against  all  but  the  king.  And,  upon  this 
account,  though  A.  may  have  the  propriety  of  a  creek  or  harbour,  or 
navigable  river,  yet  the  king  may  grant  there  the  liberty  of  a  port  to  B. ; 
and  so  the  interest  of  propriety  and  the  interest  of  franchise  several  and 
divided.  And  in  this  no  injury  is  at  all  done  to  A. :  for  he  hath  what 
he  had  before,  viz.,  the  interest  of  the  soil,  and  consequently  the  im- 
provement of  the  shore,  and  the  liberty  of  fishing ;  and  as  the  creek 
was  free  for  any  to  pass  in  it,  against  all  but  the  king,  (for  it  was 
publici  juris,  as  to  that  matter  before,)  so  now  the  king  takes  ofif  that 
restraint,  and  by  his  license  and  charter,  makes  it  free  for  all  to  come 
and  unload.  Here,  we  have  the  distinct  authority  of  Lord  Hale,  that 
although  a  man  has  the  soil  under  an  arm  of  the  sea,  and  the  soil  of 
the  shore,  yet  the  public  have  not  only  a  right  to  navigate  on  the  wa- 
ters, but  to  unload  on  the  shore ;  and  that  this  right  can  only  be  re- 
strained by  the  king's  prerogative.  If  they  have  a  right  to  unload,  they 
must  have  the  right  to  come  over  the  shore ;  for  the  right  to  unload 
would  otherwise  be  useless.  The  right  on  the  shore  is  declared  by 
this  passage  to  be  as  common  to  the  public*  a^  the  right  on  the  water; 
that  the  water  is  open  to  the  public  for  all  lawful  purposes  is  not  de- 
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nied.  What  law,  then,  has  narrowed  the  right  of  the  public  on  the 
short??  Lord  Hale  then  adds,  "But  if  A.  hath  the  ripa  or  bank  of  the 
port,  the  king  may  not  grant  a  liberty  to  unlade  on  that  bank  or  ripa 
without  his  consent,  unless  custom  hath  made  the  liberty  thereof  free 
to  all,  as  in  many  places  it  is ;  for  that  would  be  a  prejudice  to  the  pri- 
vate interest  of  A.,  which  may  not  be  taken  from  him  without  such 
consent.  And,  therefore,  in  the  creation  of  a  new  port,  either  by  pro- 
clamation or  charter,  it  hath  been  the  course  to  secure  the  interest  in 
the  shore  beforehand,  for  the  building  of  wharves  and  keys,  for  the 
application  of  the  merchandise,  and  for  the  building  of  houses  of  re- 
ceipt.'* Lord  Hale  makes  the  distinction  between  the  shore  of  the  sea 
and  the  banks  of  a  river,  which  Lord  Kenyon  points  at  in  Ball  v.  //er- 
berl ;  the  former  is  free  for  all  to  come  and  unload,  but  the  king  can- 
not grant  a  liberty  to  unload  in  tlie  laUer,  without  the  consent  of  the 
owner.  I  again  repeat,  that  the  shore  is  not  free  to  unload  from  any 
particular  law  giving  this  freedom,  but  from  the  general  right  of  pas- 
sage over  it,  which  the  usage  of  the  whole  coast  shows  to  have  been 
reserved  for  the  benefit  of  the  public  out  of  the  grant  of  the  soil  by  the 
crown.  This  is  further  proved  to  be  the  meaning  of  Lord  Hale  by 
the  concluding  words  of  this  passage,  in  which  he  says  it  was  usual  to 
secure  the  interest  of  the  shore,  not  for  a  way  to  the  sea,  but  for  the 
building  wharves,  quays,  and  houses  for  the  reception  of  goods.  The 
right  of  way  the  public  had,  but  the  right  of  building  was  to  be  pur- 
chased.    The  cases  of  Young  v. ,  Lord  Raym.  725,  and  The 

Queen  v.  The  Inhabitafits  of  C/uworth,  6  Mod.  163,  arc  properly 
overruled  by  that  of  Ball  v.  Herbert  y  and  I  do  not  rely  on  those 
cases. 

My  opinion  is  founded  on  these  grounds.  The  shore  of  the  sea  is 
admitted  to  have  been  at  one  time  the  property  of  the  king.  From  the 
general  nature  of  this  property,  it  could  never  be  used  for  exclusive 
occupation.  It  was  holdeti  by  the  king,  like  the  sea  and  the  highways, 
for  all  his  subjects.  The  soil  could  only  be  transferred,  subject  to  this 
public  trust ;  and  general  usage  shows  that  the  public  right  has  been 
excepted  out  of  the  grant  of  the  soil.  Our  law  books  furnish  us  with 
little  (oT  our  guidance  on  this  subject ;  what  is  to  be  found  seems  to 
favour  the  common-law  right  of  way.  But  unless  I  felt  myself  bound 
by  an  authority  as  strong  and  clear  as  an  act  of  parliament,  I  would 
hold  on  principles  of  public  policy,  I  might  say  public  necessity,  that 
the  interruption  of  free  access  to  the  sea  is  a  public  nuisance.  In  the 
first  ages  of  all  countries,  not  only  the  sea  and  its  shores,  but  all  perennial 
rivers,  were  left  open  to  the  public  use.  In  all  countries,  it  has  been  mat- 
ter of  just  complaint,  that  individuals  have  encroached  on  the  rights  of 
the  people.  In  England,  our  ancestors  put  the  public  rights  in  rivers 
under  the  safeguard  of  magna  charta.  The  principle  of  exclusive  ap- 
propriation must  not  be  carried  beyond  things  capable  of  improvement 
by  the  industry  of  man.  If  it  be  extended  so  far  as  to  touch  the  right 
of  walking  over  these  barren  sands,  it  will  take  from  the  people  what 
is  essential  to  their  welfare,  whilst  it  will  give  to  individuals  only  tho 
hateful  privilege  of  vexing  their  neighbours.     It  has  been  said,  that 
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lords  of  manors  should  have  a  right  to  prevent  bathing,  that  they  might 
hinder  persons  from  doing  it  in  places  of  public  resort.  Magistrates 
are  armed  with  authority  to  bring  to  punishment  such  as  bathe  in- 
decently. I  would  rather  rely  on  disinterested  and  responsible  magis- 
trates, than  on  an  interested  and  irresponsible  lord  of  a  manor.  A 
lord  of  a  manor  might  remove  bathers  from  a  part  within  view  of  his 
own  house,  but  would  he  be  equally  active  to  protect  his  neighbours 
from  offence  ?  If  he  is  not,  I  know,  no  mode  of  forcing  him  to  exe- 
cute the  power  he  derives  from  his  property.  For  these  reasons,  I 
am  of  opinion  that  the  defendant  is  entitled  to  the  judgment  of  the 
Court. 

HoLROTD,  J.  The  question  put  in  this  case  for  our  opinion,  is  the 
general  question,  whether  there  is  a  common-law  right  for  all  the  king's 
subjects  to  bathe  in  the  sea,  and  to  pass  over  the  sea-shore  for  that 
purpose,  on  foot,  and  with  horses  and  carriages.  But,  coupled  with 
the  facts  stated  in  the  case,  the  question  really  is,  whether  there  is  a 
common-law  right  in  all  the  king's  subjects  to  do  so  in  the  locus  in 
quo,  though  the  soil  of  the  sea-shore,  and  an  exclusive  right  of  fishing 
there  in  a  particular  manner,  (namely,  with  stake-nets,)  are  private 
property  belonging  to  a  subject,  and  though  the  same  have  been  a  special 
peculiar  property  from  time  immemorial.  The  plaintifi^  being  stated 
to  be  the  owner  of  the  soil  of  the  shore,  and  to  have  the  exclusive 
right  of  fishing  thereon,  with  stake-nets,  as  lord  of  the  manor,  the  soil, 
as  parcel  of  or  belonging  to  the  manor,  must,  according  to  2  Bl.  Com. 
S2,  have  been  so  from  before  the  time  of  passing  tlie  statute,  Quia 
Emptores  Terrarum,  tempore  Edw.  1,  since  which  time  no  manor  can 
liave  been  created ;  and  the  plaintiff  being  stated  to  have  the  exclusive 
right  of  fishing,  as  lord  of  the  manor,  this  can  only  be  as  appendant  or 
appurtenant  to  the  manor.  It  must,  therefore,  be  by  prescription,  and 
consequently  there  has  been  an  exclusive  riglit  of  fishing  there  from 
time  immemorial.  The  question,  too,  is  as  to  the  public  right  to  the 
extent  above  stated,  independently  of  usage  and  custom.  The  right  is 
claimed  on  the  pleadings,  as  founded  not  on  usage  or  custom,  but  upon 
the  supposed  general  law  only ;  and  the  usage,  as  stated  in  the  special 
case,  is  found  to  have  been  for  the  public  to  cross  the  sea-shore  on  foot 
only,  for  the  purpose  of  bathing,  no  bathing  machines  having  ever  been 
used  in  Great  Crosby,  where  the  locus  in  quo  is  situate,  before  the  es- 
tablishment of  the  present  hotel.  My  opinion,  therefore,  on  this  case, 
will  not  affect  any  right  that  has  been  or  can  be  gained  by  prescription 
or  custom,  either  by  individuals  or  by  either  the  permanent  or  tem- 
porary inhabitants  of  any  vill,  parish,  or  district. 

The  claim  upon  the  pleadings,  respecting  the  public  highway  along 
the  shore,  and  the  verdict,  and  facts  found  in  the  special  case  respect- 
ing the  same,  make  no  difference,  but  leave  the  question,  with  respect 
to  the  right  of  bathing,  and  the  right  incident  thereto  (if  any)  of  pass- 
ing over  the  sea-shore  for  that  purpose,  on  foot  and  with  horses  and 
carriages,  the  same  as  if  no  such  claim  of  a  general  public  highway  ex- 
isted, or  was  put  upon  the  record,  as  the  jury  have  found  a  verdict  for 
the  plaintiff  upon  the  new  assignment,  that  the  trespasses  complained 
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of  were  committed  in  the  locus  in  quo  on  other  occasions,  and  for 
Dlher  purposes  than  as  a  general  public  highway  and  out  of  the  high- 
way there. 

It  was  contended  in  argument  at  the  bar,  that  by  the  common  law 
of  England,  all  the  king's  subjects  had  a  right,  not  only  to  traverse  the 
ocean  itself  in  every  direction,  as  well  for  commerce,  trade,  and  inter- 
course, as  for  every  other  lawful  purpose ;  but,  also,  that  they  had  a 
general  public  right  of  way  over  the  sea-shore  to  and  from  the  sea,  and 
that  they  had  it,  as  well  during  the  recess  as  during  the  flux  of  the  tide, 
for  all  lawful  purposes ;  and  that  the  king  could  not  grant  the  shore  so 
as  to  supercede  or  to  deprive  the  public  of  the  exercise  of  that  right 
over  the  sea-shore.  And  it  was  further  contended,  that  even  if  the 
public  right  was  not  so  extensive,  yet  that,  at  all  events,  the  king's 
subjects  had  a  right  of  bathing  on  the  sea-shore,  so  that  it  be  exercised 
in  such  a  way  as  is  conformable  to  decency ;  and  that  they  had  also, 
as  incident  thereto,  a  right  to  pass  over  the  sea-shore,  not  merely  on 
foot,  but  with  horses  and  carriages;  that  is  to  say,  with  bathing-ma- 
chines for  that  purpose,  whether  the  sea-shore  belonged  to  the  king  as 
public  property,  or  to  any  individual  as  being  now  or  even  inimemo-r 
rially  private  property ;  and  that  such  public  right  could  not  be  super- 
ceded by  the  king's  grant  of  the  sea-shore  as  private  property.  And 
the  earliest  authority  cited  for  this  purpose  was  from  Bracton,  who 
copied  it  from  the  civil  law.  But  whatever  may  be  found  to  be  the 
civil  law  upon  this  subject,  and  whatever  may  have  been  stated  by 
some  of  our  law  writers  from  the  civil  law,  or  may  be  found  to  have  . 
dropped  as  dicta  from  some  of  our  judges ;  yet  it  appears,  I  think,  that 
the  civil  law,  as  applicable  to  this  subject,  differs  from  the  common 
law  of  England;  that  its  principles  have  not  only  not  been  adopted  in- 
to the  common  law,  but  are  at  variance  with  it,  and  are  therefore  no 
guide  to  us;  that  the  public  right,  to  the  extent  claimed  in  this  case,  is 
not  only  not  found  to  be  established  by  our  law,  but  that  the  estab- 
lished principles  of  our  law  are  inconsistent  with  it.  The  question  is 
with  regard  to  the  shore ;  that  is  to  say,  the  land  between  the  high  and 
the  low  water-mark,  and  according  to  Lord  Hale's  definition  of  the 
sea-shore,  between  those  marks  of  ordinary  tides,  that  is  to  say,  be- 
tween the  ordinary  flux  and  reflux  of  the  sea. 

In  Bracton,  I.  1,  c.  12,  s.  6,  it  is  thus  laid  down:  "Publica  vero  sunt 
omnia  flumina  et  portus,  ideoque  jus  piscandi  omnibus  commune  est 
in  portu  et  in  fluminibus.  Riparum  etiam  usus  publicus  est  jure  gen- 
tium, sicut  ipsius  fluminis.  Itaque  naves  ad  eas  applicare,  funes  arbo- 
ribus  ibi  natis  religare,  onus  aliquod  in  iis  reponere,  cuivis  liberum  est, 
sicut  per  ipsum  fluvium  navigare ;  sed  proprietas  earum,  illorum  est, 
quorum  proediis  adha^rent  et  eadem  de  causa,  arborcs  in  eisdem  natat 
eorundem  sunt.  Sed  ha?c  intelligenda  sunt,  de  fluminibus  perennibus; 
quia  temporalia  possunt  esse  privata."  This  passage  is  quite  general, 
and  is  not  confined  to  tide  or  navigable  rivers.  The  doctrine  as  to  the 
banks  of  rivers,  is  contrary  to  the  case  of  Ball  v.  Herbert,  3  T.  R. 
261,  respecting  the  rights  of  towing-paths,  where  Lord  Kenyon  says, 
"  That  there  is  such  a  custom  on  most  of  the  navigable  rivers  no 
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person  doubts^  but  still  the  right  was  founded  solely  on  the  custom." 
And  tliere  the  Court  determined  against  tlie  general  common-law 
right  claimed.     It  is,  indeed,  supported  by  the  dicta  of  Lord  Holt,  in 

Young  V. ,  3  T.  R.  261,  and  Rex  v.  Cluworth,  1  Ld.  Rayni. 

725 ;  6  Mod.  163,  in  the  former  of  which  cases  he  ruled,  "  that  every 
man,  of  common  right,  may  justify  the  going  of  his  servants  or  his 
horses  upon  the  banks  of  navigable  rivers,  for  towing  barges,  to  whom- 
soever the  right  of  the  soil  belongs:"  and  in  the  latter,  "that  if  one  has 
land  adjoining  on  a  common  river,  every  one  that  uses  that  river,  has 
if  occasion  be,  a  right  to  a  way  by  a  hnnk  of  water  over  that  land,  or 
further  in  if  necessary."  But  both  these  authorities  were  cited  and 
connnented  on  in  the  case  oi  Ball  v.  Herbert,  and  expressly  overruled 
by  the  Court.  The  passage  in  Bracton  is  taken  from  Justinian,  Inst, 
lib.  2,  tit.  1,  ss.  2,  and  4,  and  is  in  his  very  words,  except  with  the  ad- 
dition of  the  last  sentence.  But  besides  the  difference  between  our 
law  and  the  civil  law,  in  regard  to  what  is  even  there  laid  down  by 
Bracton,  the  variance  between  the  common  law  and  the  civil  law  in 
other  respects,  as  to  marine  properties  and  rights,  shows,  that  the  civil 
law  cannot  be  any  guide,  or  afford  any  illustration  to  us  in  these  mat- 
ters; and  therefore,  though  Justinian  in  s.  1,  of  that  book  and  title,  says. 
"Nemo  igitur  ad  littus  maris  accedere  prohibetur;"  yet  his  doctrhie 
caimot  have  any  weight  or  authority  in  that  respect  with  us,  unless  it 
be  found  to  be  confirmed  or  adopted  by  our  own  lawyers,  and  particu- 
larly, if  it  be  found  not  to  be  consistent  with,  and  conformable  to  the 
doctrines  and  principles  of  the  common  law.  That  there  is  this  great 
difference  between  the  civil  and  the  common  law,  will  appear  I'rom 
stating  what  is  laid  down  in  Justinian,  in  some  of  the  other  sections  of 
that  book  and  title,  in  comparing  it  with  what  is  undoubtedly  the  com- 
mon law,  as  to  that  species  of  property.  In  Justinian,  the  shore  is  thus 
defined,  "  Est  autem  littus  maris  quatenus  hyhernus  fluctus  maximus 
excurrit."  By  the  common  law,  we  know  it  is  confined  to  the  tliix 
and  reflux  of  the  sea  at  ordinary  tides.  In  Justinian,  this  is  laid  down, 
De  usu  et  proprietate  littorum,  s.  5.  "  Littorum  quoque  usus  publicus 
est  et  juris  gentium,  sicut  et  ipsius  maris;  ct  ob  id  cuilibet  liberum  est 
casam  ibi  ponere  in  quam  se  recipiat,  sicut  reti  asiccare  et  ex  mari  de- 
diicere :  Proprietas  autem  eorum  potest  intelligi  nullius  esse,  sed  ejus- 
dem  juris  esse,  cujus  et  mare,  et  quae  subjacet  mari  terra  vel  arena." 
By  the  common  law,  no  such  right  exists  in  the  public  of  erecting  on 
the  sea-shore  any  building  for  drying  their  nets ;  and  instead  of  the 
property  in  the  shore  being  in  no  one,  it  is  prima  facie  in  the  king,  and 
may  be  in  a  subject;  and  so  may  even  an  arm  of  the  sea,  a  districtus 
maris,  as  Hale  De  Jure  Maris,  p.  31,  says,  "  a  place  in  the  sea  between 
such  points,  or  a  particular  part  contiguous  to  the  shore,  or  a  portj  or 
creek,  or  arm  of  the  sea;  though,  as  he  also  there  lays  it  down,  in  the 
main  sea  itself,  adjacent  to  his  dominions,  the  king  only  hath  the  pro 
priety,  but  a  subject  hath  not,  and  indeed  cannot  have  that  property  in 
the  sea  through  the  whole  tract  of  it,  that  the  king  hath,  because,  with- 
out a  regular  power,  he  cannot  possibly  possess  it."  So  by  the  civil 
'aw.s.  1 «,  "Lapilli  et  gemmae  et  cetera  quas  in  littore  maris  inveniuntur 
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jure  natural!  statim  inventoris  fiiint."  By  our  law,  we  know  thai 
wreciis  and  tilings  found  upon  the  sea-shore,  do  not  belong  to  the 
tinder,  but  where  the  owner  cannot  be  discovered,  to  the  kiug  or  his 
grantee,  or  to  some  person  by  prescription,  which  presupposes  sr.ch 
e;rant.  So  by  the  civil  law,  s,  2'i,  "  Insula  quae  in  mari  est,  quod  raro 
accidit,  (here  he  is  speaking  of  an  island  newly  rising  from  the  sea,) 
occupantis  fit;  nullius  enim  esse  creditur."  Lord  IiALE,de  Jure  Ma- 
ris, p.  36,  shows  how  the  common  law  differs  from  this,  "  As  touching 
'slands  arising  in  the  sea,  or  in  the  arms,  or  creeks,  or  havens  thereof, 
the  same  rule  holds  which  is  before  observed,  touching  acquests,  by 
fhe  reliction  or  recess  of  the  sea,  or  such  arms,  or  creeks  thereof.  Of 
common  right- and  prima  facie,  it  is  true,  they  belong  to  the  crown; 
but  where  the  interest  of  such  districtus  maris,  or  arm  of  the  sea,  or 
creek,  or  haven,  doth,  in  point  of  propriety,  belong  to  a  subject,  eitlier 
by  charter  or  prescription,  the  island  that  happens  within  the  precincts 
of  such  private  propriety  of  a  subject,  will  belong  to  the  subject, 
according  to  the  limits  and  extents  of  such  propriety." 

By  the  common  law,  all  the  king's  subjects  have  in  general  a  right 
of  passage  over  the  sea,  with  their  ships,  boats,  and  other  vessels,  for 
the  purposes  of  navigation,  commerce,  trade,  and  intercourse,  and  also 
in  navigable  rivers;  and  they  have  also,  prima  facie,  a  common  fishery 
there;  but  they  may  be  excluded  from  the  latter  right,  though  not  now 
by  charter,  at  least  by  immemorial  custom  or  prescription.  These 
rights  are  noticed  by  Lord  Hale  but  whatever  further  rights,  if  any, 
they  may  have  in  the  sea,  or  in  navigable  rivers,  it  is  a  very  different 
question  whether  they  have,  or  how  far  they  have,  independently  of 
necessity  or  usage,  public  rights  upon  the  shore,  (that  is  to  say,  be 
tween  the  high  and  low  water  mark,)  when  it  is  not  sea,  or  covered 
with  water,  and  especially  when  it  has  from  time  immemorial  been,  or 
has  since  become  private  property.  For  the  purpose  of  the  kind's 
subjects  getting  upon  the  sea,  and  upon  the  navigable  rivers,  to  exer- 
cise their  unquestionable  rights  of  connnerce,  intercourse,  and  fishing, 
there  are  not  only  the  ports  of  the  kingdom,  established  from  time  to 
time  by  the  kujg's  prerogative,  and  called  by  Lord  Hale,  the  Ostia 
Regni;  but  also  public  places  for  embarking  and  landing  themselves 
and  their  goods.  It  was  not  by  the  common  law,  nor  is  it  by  statute, 
lawful  to  come  with  or  land  or  ship  customable  goods  in  creeks  or  ha- 
hens,  or  other  places  out  of  the  ports,  unless  in  cases  of  danger  or  ne- 
cessity, nor  fish  or  land  other  goods  not  customable,  where  the  shore 
or  the  land  adjoining  is  private  property,  unless  upon  the  person's  own 
soil,  or  with  the  leave  of  the  owner  thereof,  who.  Lord  Hale  says, 
may,  in  such  case,  take  amends  for  the  trespass  in  unloading  upon  his 
ground,  though  he  may  not  take  it  as  a  certain  common  toll;  because, 
for  so  doing,  it  appears  in  Lord  Hale's  Treatise  De  Portibus  Maris,  p. 
51.  that  one  Morgan  was  fined  100  marks.  No  such  amends  could 
be  taken,  if  there  was  a  public  right  of  coming  there  for  that  purpose 
in  particular,  or  for  purposes  in  general.  In  a  case  of  necessity  (as 
Lord  Hale,  in  his  Treatise  De  Portibus  Maris,  p.  53,  says,)  either  of 
stress  of  weather,  assault,  or  pirates,  or  want  of  provisions,  any  ship 
might  put  into  any  creek  or  haven.     And  he  then  further  says,  « In 
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case  of  necessity,  and  for  the  supply  of  fishermen,  all  places  were  tc 
that  purpose  and  end  ports :"  that  is,  for  the  purpose  of  finding  pro- 
visions for  ships  and  mariners.  This  is  not  consistent  with  the  general 
right  contended  for,  as  being  in  the  public,  of  coming  on  the  shore  for 
liieir  purposes  in  general  as  and  when  they  please.  It  is  said,  indeed, 
in  Filzh.  Barre,  93,  which  cites  8  Ed.  4,  19,  «'Nota  by  Danby,  ./f 
Puisne  Judge  of  C.  P.  That  the  fishers  who  fish  in  the  sea  may  jus- 
tify their  going  upon  the  land  adjoining  to  the  sea,  because  such  fishery 
is  for  the  commonwealth,  and  for  the  sustenance  of  all  the  kingdom ; 
wherefore  this  is  the  common  law,  which  was  granted,  &c."  But  in 
Bro.  Abr.  Customs,  46,  the  same  case  is  more  fully  stated,  where  the 
doctrine  appears  to  have  been  laid  down  on  a  question  which  arose 
upon  a  custom.  That  was  trespass  for  digging  land ;  and  the  defen- 
dant pleaded,  that  it  was  four  acres  adjoining  to  the  sea,  and  that  all 
the  men  of  Kent,  from  time  immemorial,  have  used,  when  they  have 
fished  in  the  sea,  to  dig  in  Xht  land  adjoining  and  pitch  stakes  for  hang- 
ing their  nets  to  dry.  Neie^  CounseL  He  ought  to  show  what  men. 
Choke,  C.  J,  of  C,  P.,  and  Littleton,  J,  of  C.  P.  This  is  not  the 
custom,  for  it  is  against  common  right  and  reason.  Daxby,  J,  of  C,  P. 
Fishers  may  justify  going  upon  the  land  to  fish,  for  this  is  common- 
wealth, and  for  the  sustenance  of  man,  and  is  the  conunon  law,  which 
was  granted.  Fairfax^  Counsel,  <*  Digging  is  destruction  of  the  inher- 
itance,  therefore  it  is  not  a  custom,  &c."  But  this  appears  more  fully 
still,  by  recurruig  to  the  Year-book  itself,  and  Lord  Hale,  De  Portibus 
Maris,  86,  treats  it  as  arising  upon  a  cnstoin ;  for  he  there  says,  <<Look 
at  the  book  of  8  Ed.  4, 18, 19,  for  the  Custom  of  Kent,  for  fishermen  to 
dry  their  nets  upon  the  land,  though  it  be  the  soil  of  private  men." 
The  case,  as  stated  in  the  Year-book,  8  Ed.  4, 18, 19,  after  stating  the 
pleadings  as  in  Broke,  proceeds  as  follows:  Nele  He  hath  said  that 
the  men  have  used,  &c.,  and  this  is  not  a  good  prescription,  being,  he 
ought  to  show  who,  &c.  Choke.  This  custom  cannot  be  good ;  fo^* 
it  is  against  common  right  to  prescribe  to  dig  in  my  land;  but  there 
are  other  customs,  which  ar^  used  throughout  the  whole  land,  and  such 
customs  are  lawful ;  as  of  inkeepers,  &c.,  and  also  a  neighbour  negli- 
gently keeping  his  fire,  &c.,  and  such  customs  are  good,  &c.  Little- 
ton. A  custom  which  runs  through  the  whole  land  is  the  common 
law,  as  the  cases  that  you  have  put  are,  &c. ;  and,  Sir,  such  customs, 
which  may  stand  with  reason,  sliall  be  suffered,  as  in  tlie  case  where 
the  younger  son  ought  to  inherit ;  for  there  is  a  reason  for  this,  &c.  But 
this  custom  is  against  reason;  for  if  he  may  dig  in  one  place,  he  may 
dig  in  another  place :  and  so,  if  a  man  hath  a  meadow  adjoining  the 
sea,  they  may,  by  such  custom,  destroy  all  the  meadow,  which  would 
not  be  reasonable.  Danby.  Those  who  are  fishers  in  the  sea  may  jus- 
tify their  going  on  the  land  adjoining  to  the  sea ;  for  such  fishery  is  for  the 
commonwealth,  and  for  the  sustenance  of  all  the  realm,  &c. ;  wherefore 
this  is  common  law,  quod  fuit  conce«um.  (This,  it  may  be  observed,  as 
far  as  it  extends  to  the  laud  above  high  water  mark,  is  contrary  to  Ball  v. 
Herberlj  imless  where  it  is  founded  on  custom.  Such  a  oustom  may  be 
good  where  a  right  to  dig  is  not  claimed,  or  the  doing  so  may  be  justified 
under  such  circumstances  as  I  shall  after wa  rds  state  from  Lord  Hale.^ 
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Choke.  If  I  have  land  adjoining  to  the  sea,  so  that  the  sea  ebhs  and 
flows,  on  my  land,  when  it  flows,  every  one  may  fish  in  the  water  which 
has  flowed  on  my  land,  for  then  it  is  parcel  of  the  sea,  atid  in  the  sea 
every  one  may  fish  of  common  right,  &c. ;  and,  Sir,  when  the  sea  is 
ebbed,  then  in  this  land,  which  was  flowed  belbre,  peradventure  lie 
may  justify  his  digging,  &c.;  for  this  land  is  of  no  great  profit  to  me, 
&c."  It,  therefore,  clearly  appears  that  this  case  proceeded  entirely 
upon  a  particular  custom,  and  the  doctrine  laid  down  by  Chok£,  C.  J., 
may  be  true,  where  there  is  such  a  custom;  and  such  a  custom,  con- 
fined to  the  sea-shore,  may  perhaps  be  good ;  but,  if  founded  solely  on 
the  common-law,  is  inconsistent  with  many  passages  in  Lord  Hale. 
By  the  common  law,  though  the  shore,  that  is  to  say,  the  soil  betwixt 
the  ordinary  flux  and  reflux  of  the  tide,  as  well  as  the  sea  itself,  belongs 
to  the  king;  yet  it  is  true  that  the  same  are  also  prima  facie  publici 
juris,  or  clothed  with  a  public  interest.  But  this  jus  publicum  appears 
from  Lord  Hale  to  be  the  public  right  in  all  the  king's  subjects,  ot'  navi- 
gation for  the  purposes  of  commerce,  trade,  intercourse:  and  also  the 
liberty  of  fishing  in  the  sea,  or  the  creeks  or  arms  thereof,  which  Lord 
Hale,  de  Jure  Maris,  p.  11,  says,  the  common  people  of  England  have 
regularly,  as  a  public  common  of  pischary,  and  which,  he  says,  they 
may  not,  without  hijury  to  their  right,  be  restrained  of,  unless  in  such 
places,  creeks,  or  navigable  rivers  where  either  the  king  or  some  par- 
ticular subject  has  granted  a  propriety,  exclusive  of  that  common  liber- 
ty. Neither  in  Lord  Hale's  treatise,  nor  elsewhere,  does  it  appear 
that  there  is  a  common-law  right  in  the  king's  subjects  in  general,  or 
any  of  them,  to  appropriate  the  sea-shore,  or  the  soil  even  below  the  low 
water  mark,  for  general  purposes,  though  temporary  only,  to  their  own 
use,  without  the  king's  grant  or  license,  even  where  that  can  be  done 
without  nuisance  to  his  subjects.  Such  an  appropriation  by  any  of  the 
king's  subjects,  without  his  grant  or  license,  though  it  were  not  in  law 
a  nuisance,  would  be  (see  Lord  Hale,  De  Portibus  Maris,  85,)  where 
the  soil  remains  the  king's,  a  purpresture,  and  encroachment,  and  in- 
trusion upon  the  king's  soil,  which  he  may  either  demolish  or  seize,  or 
rent,  at  his  pleasure ;  and  though  it  were  even  by  building  below  the 
low  water  mark,  it  would  not,  as  Lord  Hale  there  says,  be  ipso  facto  a 
common  nuisance,  unless  it  be  a  damage  to  the  port  or  navigation ;  but 
where  it  is  a  common  nuisance,  as  he  also  there  says,  even  the  king 
himself  cannot  license  it.  This  shows  that  by  the  common  law,  the 
king's  subjects  have  not  a  general  right  of  using  or  appropriating  the 
soil  of  the  sea-shore,  or  of  the  sea  itself,  as  they  please,  even  where  the 
soil  remains  the  king's,  clothed  with  the  jus  publicum,  and  where  that 
use  or  appropriation  is  eflected  in  such  a  manner  as  not  to  be  a  uui- 
yumce  to  the  public  right  of  others. 

But,  further,  such  a  general  public  right  in  all  the  king's  subjects,  to 
use  the  sea-shore  for  all  such  temporary  purposes  as  they  please,  would 
be,  I  think,  inconsistent  with  the  n»ture  of  permanent  private  property, 
or  with  the  sea-shore  becoming  such  permanent  private  property 
If,  therefore,  the  right  of  bathing,  and  the  right  of  passing  over  the  sea- 
shore on  foot  and  with  carriages,  claimed  as  incident  thereto,  be  ciainief: 
under  the  supposed  general  right  of  the  public  to  use  the  sea,  and  the 
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shore,  for  all  such  temporary  legal  purposes  as  they  may  please,  such  a 
public  right  of  general  appropriation  is  inconsistent  with  the  fact  of 
the  locus  in  quo  being  private  property,  liiid  of  the  fishing  therein  being 
also  a  private  exclusive  right,  as  stated  in  the  case.  And  if  the  riglit 
of  bathing,  and  of  the  incident  foot  and  carriage  way  claimed  for  that 
purpose,  cannot  be  established  under  such  a  general  claim  of  right  as 
I  have  before  stated,  it  can  only  be  supported  under  the  specific  claim 
of  a  public  right  of  bathing,  and  of  a  carriage-way,  as  hicident  there- 
to ;  for  to  that  extent  it  must  be  established,  in  order  to  entitle  the  de- 
fendant to  the  judgment  of  the  Court.  And  tlien,  I  ask,  where  is  such 
a  right  of  bathing  on  the  sea-shore,  where  it  has  become  private  pro- 
perty, and  may  immemorially  have  been,  and  of  a  carriage-way  for 
that  purpose  as  incident  thereto,  when  sought  for,  to  be  found  as  ex- 
isting at  the  common  law,  independently  of  usage  and  custom ;  a  right 
too,  which  is  here  claimed  beyond  the  extent  of  the  usage  actually 
found  in  the  case  ?  Where  the  soil  remains  the  king's,  and  where  no 
mischief  or  uijury  is  likely  to  arise  from  the  enjoyment  or  exercise  of 
such  a  pubUc  right,  it  is  not  to  be  supposed  that  an  unnecessary  and 
injurious  restraint  upon  the  subjects  would,  in  that  respect,  be  enlorced 
by  the  king,  the  parens  patrise.  Where  there  is,  and  has  hitherto  been, 
a  necessity,  or  even  urgency,  for  such  a  right,  it  must,  or  most  proba- 
bly will  have,  usage  and  custom  in  the  place  to  support,  regulate,  limit, 
and  modify  it ;  for,  whenever  there  has  been  a  necessity  lor  it,  there, 
as  far  as  such  necessity  has  existed,  some  usage  must  have  prevailed. 
In  Ball  V.  Herbert  J  T.  R.  261.  Lord  Kenyon,  in  speaking  of  coiri- 
^  mon-law  rights,  says,  "  Common-law  rights  are  either  to  be  found  in 
^  the  opinions  of  lawyers  delivered  as  axioms,  or  to  be  collected  from  the 
universal  and  immemorial  usage  throughout  the  country.'*  And  Ash- 
URST,  J.,  says,  "It  seems  extraordinary  (if  there  be  any  such  right)  that 
it  is  not  defined  with  greater  certainty  in  any  of  our  law  books  :  lor  it 
is  a  right  that  in  its  nature  must,  if  it  existed,  be  subject  to  some  restric- 
tions, as,  that  it  should  be  exercised  only  on  one,  and  that  the  most  con- 
venient side  of  the  river;  for  it  would;  in  many  instances,  be  a  very 
oppressive  right,  if  it  could  be  claimed  on  both  sides."  And  Buller, 
I.,  says,  «  This  being  claimed  as  a  common-law  right,  it  can  only  be  pro- 
ved to  exist  by  one  of  the  means  mentioned  by  my  Lord,  as  to  general 
usage  throughout  the  kingdom,  of  which  the  Court  is  obliged  to  take 
notice ;  That  clearly  does  not  exist.  Then  the  question  is,  whether  in 
our  books,  or  on  records,  that  right  is  established  for  wWch  the  defen- 
dant contends.  The  case  in  Lord  Raymond  is  a  very  loose  and  inac- 
curate note.  Another  authority  cited  is  a  passage  in  Bracton,and  quo- 
ted by  Callis :  that  plainly  appears  to  have  been  taken  from  Justinian, 
and  is  only  part  of  the  civil  law;  and  whether  or  not  that  has  been 
adopted  by  the  common  law,  is  to  be  seen  by  looking  into  our  books,  and 
there  it  is  not  to  be  found/'  The  present  claim,  to  the  extent  to  which 
it  is  necessary  to  establish  it  on  the  part  of  the  defendant,  is  not,  there- 
fore, as  it  appears  to  me,  supported  either  by  necessity,  by  general  usage 
of  the  realm,  which  forms  the  common  law,  or  by  special  usage  in  the 
particular  place;  nor  is  it  to  be  found  in  our  law  books;  nor,  if  it  were, 
*vould  it  follow,  that  it  was  such  a  common-law  right,  as  might 
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nut,  bv  prescription  at  least,  be  otherwise  appropriated.  That  gen- 
e»al  common-law  rights  are  frequently  so  appropriated,  we  all  know 
Ui  be  the  fact ;  and  that  this  may  lawfully  be  established,  by  pre- 
s(!ription  at  least,  will  appear  from  authority.  The  public  common- 
law  rights,  too,  with  respect  to  the  sea,  &c.,  independently  of  usage, 
ire  rights  upon  the  water,  not  upon  the  land,  of  passage  and  fishing  on 
Ihe  sea,  and  on  the  sea-shore,  when  covered  with  water;  and  though, 
as  incident  thereto,  the  public  must  have  the  means  of  getting  to  and 
upon  the  water  for  those  purposes,  yet  it  will  appear  that  it  is  by 
and  from  such  places  only  as  necessity  or  usage  have  appropriated 
to  those  purposes,  and  not  a  general  right  of  lading,  unlading,  landing, 
or  embarking  where  they  please  upon  the  sea-shore,  or  the  land 
adjoining  thereto,  except  in  case  of  peril  or  necessity.  In  Carter  v. 
Marcoti,  4  Burr,  2 1 62,  Yates,  J.,  (speaking  of  a  prescription  for  a  seve- 
ral fishery,  claimed  in  a  navigable  river,)  says,  "Such  a  right  may  be 
proved.  By  the  law  of  England,  what  is  otherwise  common,  may,  by 
prescription,  be  appropriated.  Grotius  owns  that  navigable  rivers  may 
be  appropriated.  The  case  of  The  Royal  Salmon  Fishery  in  Ihe 
River  Banne,  in  Sir  John  Davis'  Reports,  is  agreeable  to  this ;  and  it 
is  a  very  good  case." 

Many  passages  in  Lord  Hale's  Treatise  are  inconsistent  with  the 
existence  of  such  a  general  right  of  bathing,  and  of  a  passage  over  the 
shore  with  carriages,  at  common  law,  as  is  here  claimed,  and  show  that 
whatever  the  general  public  rights  are,  that  they  are  only  such  as  are 
upon  and  in  the  water,  and  not  upon  the  dry  land,  unless  in  places  sanc- 
tioned by  usage,  whether  they  be  parts  of  the  shoi'e  or  not;  at  least,  ^ 
that  they  exist  not  upon  the  land,  when  not  covered  with  water,  where 
it  has  become  private  property,  and,  more  especially,  where  it  has  im- 
memorially  been  private  or  special  property.  I  shall  state  a  few  of 
those  passages.  It  appears  from  Lord  Hale,  that  the  king  may  license 
the  erecting  of  quays,  or  other  buildings,  on  the  sea-coasts,  even  below 
the  low-water  mark,  where  they  are  not  in  fact  annoyances  or  nuisan- 
ces, Hale,  De  Portibus  Maris,  85:  so  wears  Hale,  22,  De  Jure  Maris. 
As  to  the  making  of  ports,  and  the  three-fold  right  therein,  especially 
the  right  of  an  individual  subject,  by  charter  or  prescription,  in  a  port, 
and  previously  in  a  creek  or  haven,  particularly  in  bnnging  in  his  own 
goods,  where  he  is  owner  of  the  soil.  Hale,  72,  73.  As  to  the  owner's 
right  to  improve  the  shore,  it  is  laid  down  that  the  king  cannot  grant  a 
right  to  lade  or  unlade  on  the  ripa  or  bank,  without  the  owner's  con- 
sent; there  cannot  therefore  be  any  common-law  right  to  lade  or  unlade 
on  the  quay  or  shore,  or  land  adjacent  in  the  port,  Hale,  51,  76.  Evi- 
dence to  prove  the  shore  parcel  of  a  manor,  &c.,  disproves  the  general 
right  of  all  the  king's  subjects  on  the  shore,  at  least  when  and  where  it 
is  not  covered  with  water.  So,  as  to  having  the  right  of  royal  fish  and 
wreck,  it  is  a  great  presumption  that  the  shore  is  part  of  the  manor,  or 
otherwise  he  could  not  have  them.  Hale,  26, 27.  Now,  this  would  not  be 
the  case,  if  the  king's  subjects  had  a  prior  general  right  to  come  when 
they  pleased  upon  the  shore.  Tliese  passages  from  Lord  Hale  appear 
to  me  to  be  inconsistent  with  the  general  right  contended  for,  indepen- 
dently of  custom,  for  all  the  king's  subjects  to  come  as  and  when  they 
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please  upon  the  shore,  particularly  where  it  has  been  either  Irom  time 
imnieinorial,  or  where  it  has  since  become  private  or  special  property, 
especially  where  it  is  not  covered  with  the  tide  or  water.  Lord  Hale 
notices  and  establishes  the  public  right  of  navigating  and  fishing  upon 
and  in  the  water,  and  the  right  of  resort  to  the  ports,  and  of  lading  and 
unlading,  landing  and  embarking  therein,  either  at  the  public  places  ap- 
pointed, or  by  usage  established  for  those  purposes,  or  with  consent, 
upon  the  land,  either  of  the  king  or  of  individuals,  but  no  further.  This 
right  of  bathing,  and  of  a  carriage-way,  as  incident  thereto,  is  no  where 
noticed;  and  it  does  not,  I  think,  exist  by  the  common  law  upon  the 
locus  in  quo,  the  private  property  of  the  plaintiff,  unsupported  as  it  is 
by  usage  and  custom.  I  am,  therefore,  of  opinion,  in  this  case,  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Baylet,  J.  The  question  in  this  case  is,  whether  there  is  a  com- 
mon-law right  for  all  the  king's  subjects  to  bathe  upon  the  sea-shore, 
and  to  pass  over  it  for  that  purpose,  on  foot,  and  with  horses  and  car- 
riages, notwithstanding  the  part  on  which  the  right  is  claimed,  is,  as  to 
its  soil,  vested  in  a  particular  individual,  and  although  that  individual 
has  an  exclusive  right  of  tishing  in  that  place  with  stake-nets,  and  of 
driving  these  stakes  into  the  soil,  that  they  may  support  the  nets.  And 
I  am  of  opinion,  that  there  is  no  such  common-law  right.  By  the  sea- 
shore, I  understand  the  space  between ,  the*  ordinary  high  and  low- 
water  mark,  and  the  property  in  this  is,  prima  facie,  in  the  king.  It 
may,  indeed,  by  grant  or  prescription  belong  to  a  subject,  but  until  the 
contrary  is  shown,  the  presumption  is,  that  it  belongs  to  the  king. 
Many  of  the  king's  rights  are,  to  a  certain  extent,  for  the  benefit  of  his 
subjects,  and  that  is  the  case  as  to  the  sea,  in  which  all  his  subjects 
have  the  right  of  navigation,  and  of  fishing,  and  it  is  so  in  highways, 
along  which  all  his  subjects  have  the  right  of  passage,  and  the  king  can 
make  no  modern  grants  in  derogation  of  those  rights.  I  have  men- 
tioned the  rights  of  navigation  and  of  fishing,  because  I  can  find  no  trace 
of  such  a  right  as  that  now  claimed  recognized  in  any  of  our  books.  It 
is  material  to  distinguish  between  the  different  descriptions  of  rights 
which  is  for  the  general  benefit  of  all  the  kingdom;  and  the  public  may 
have  a  right  of  navigation,  and  a  right  of  fishing,  which  tends  to  the  sus- 
tenance and  beneficial  employment  of  individuals ;  but  it  does  not  thence 
follow  that  they  have  also  the  right  of  bathing.  The  existence  or  the 
extent  of  the  subject's  right  is  to  be  collected  in  this,  as  in  other  instances, 
from  the  manner  in  which  the  sea-shores  throughout  the  kingdom  have 
from  time  immemorial  been  used,  and  from  legal  authorities  upon  the 
subject.  The  right,  as  claimed,  is  not  confined  to  any  particular  place,  if 
it  exists  at  all,  but  it  must  exist  upon  every  part  of  the  sea-shore.  Every 
private  building,  then, erected  upon  the  sea-shore,  and  even  wharfs  and 
quays,  would  be  an  obstruction  to  that  right,  and,  of  consequence,  abate- 
able  or  indictable.  And  yet,  in  how  many  instances  are  such  buildings, 
wharfs  and  quays  erected?  Every  embankment  by  which  land  is  re- 
deemed from  the  sea  would  obstruct  the  exercise  of  this  right,  and  be 
a  nuisance,  and  so  would  the  erection  of  stakes  for  holding  nets;  and 
yet,  how  frequently  are  such  embankments  made,  and  such  stakes  set 
up?     A  distinction  has,  indeed^  been  contended  for  between  wharfs 
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and  quays,  and  other  erections  for  public  benefit,  and  for  the  interests 
of  trade  and  commerce,  and  erections  for  private  puriK>ses;  but  in  how 
many  instances  are  there  buildings  for  private  purposes  on  the  seashore? 
Where  an  erection  is  made  on  the  sea-shore  without  authority,  the 
.  crown  may  treat  it  as  a  purpresture,  and  prosecute  it  accordingly;  but 
it  lias  never  yet  been  held  abateable  or  indictable,  because  it  happens  to 
interfere  with  a  supposed  common-law  right  of  bathing.  Indeed,  this 
is  the  first  time,  as  far  as  I  can  learn,  that  such  a  right  was  ever  stated 
upon  any  pleadings,  or  contended  for  in  any  court  of  law ;  and  the  in 
conveniences  which  would  result  from  such  a  right  afford  to  my  mind  a 
strong  argument  against  its  existence.  In  sea-bathing,  as  it  now  pre- 
vails, particular  regulations  are  desirable ;  the  restriction  of  particular 
machines  to  particular  spots ;  a  separation  of  those  which  are  for  men 
from  those  which  are  for  females ;  and  the  prevention  of  contests  as  to 
particular  situations.  Bathers  who  do  not  use  machines  should  be  in 
places  of  greater  privacy,  and  at  a  distance  from  those  parts  which  are 
generally  used  for  the  recreation  of  walking :  and  yet  the  existence  of 
this  common-law  right  would  be  a  great  obstruction  to  any  such  regu- 
lations. Indeed,  if  an  individual  had  the  grant  of  the  sea-shore  from 
the  crown,  and  were  using  it  for  recreation  or  bathing,  he  or  his  family 
might  be  interrupted  and  deprived  of  all  privacy  by  the  exercise  of  this 
common-law  right.  Let  it  be*observed,  too,  that  the  whole  shore  can- 
not  be  necessary  for  the  exercise  of  this  supposed  right,  and  that  it  may 
be  desirable  to  apply  parts  of  the  sea-shore  to  other  purposes.  The 
king,  for  the  public  welfare  may  sufl!br  such  a  right  to  be  exercised  in 
those  parts  of  the  shore  which  remain  in  his  hands  to  any  extent  which 
the  convenience  of  the  public  may  require ;  but  may  he  not  also  allow 
other  rights  to  be  exercised  on  other  parts?  If  the  soil  is  vested  in  an 
individual,  is  he  to  be  deprived  of  the  right  of  saying  how  that  soil 
shall  be  used,  and  of  the  privilege  of  making  any  regulations  he  may 
think  fit.>  In  those  places  in  which  convenience  has  required  the  right, 
and  it  has  continued  from  the  time  of  legal  memory,  there  will  be  a 
right  by  custom ;  and  where  that  is  not  the  case,  the  crown,  or  its 
grantees,  are  not  likely  to  withhold  it,  upon  proper  terms,  and  under 
proper  regulations.  The  case  of  ^a^o// v.  Orry2  Bos.  &  Pul.  472, 
seems  to  me  to  conclude  nothing  on  the  right  in  question.  The  defen- 
dant there  justified  trespassing  on  the  rocks  and  sands  lying  within  tlie 
flowing  and  re-flowing  of  the  tide,  on  the  ground  that  every  subject  of 
the  realm  had  the  liberty  and  privilege  of  getting  and  taking  away 
shell-fish  and  shells  which  had  been  left  there  by  the  tide.  The 
general  right  of  the  public  to  take  fish  of  the  sea  was  admitted  in  argu- 
ment ;  but  the  right  to  take  shells  cast  on  the  shore  was  denied :  and  it 
was  insisted,  besides,  that  the  general  right  was  excluded  where  the 
shore  was  parcel  of  a  manor.  The  Court  thought  that  the  plaintitt* 
should  have  replied  specially  to  have  raised  the  question  as  to  excln- 
iing  the  general  right ;  but  they  thought  the  claim  as  to  the  shells  so 
questionable,  that  they  ofl'ered  the  defendant  leave  to  amend,  by  con- 
fining his  claim  to  the  sea-fish,  and  that  ofler  the  defendant  accepted. 
The  claim,  therefore,  in  that  case,  was  very  diflerent  from  the  preseni ; 
it  was  a  claim  for  something  serving  to  the  sustenance  of  man,  not  a 
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matter  of  recreation  only, — a  claim  to  take,  when  left  by  the  water, 
what  every  subject  had  an  undoubted  right  to  have  taken  whilst  they 
remained  in  the  water ;  and  upon  that  claim  there  was  no  regular  judg- 
ment. But  it  would  by  no  means  follow  because  all  the  king's  subjects 
have  a  right  to  pick  up  fish  on  the  shore,  that  they  have  therefore  a  . 
right  to  pass  over  the  sea-shore  for  the  purpose  of  bathing.  The  pas- 
sages cited  from  Lord  Hale's  treatise,  De  Jure  Maris,  p.  22  and  36, 
in  which  it  is  laid  down,  "that  the  jus  privatum  that  is  acquired  to  the 
subject,  either  by  patent  or  prescription,  must  not  prejudice  the  Jus  pub 
iicumy  wherewith  public  rivers  or  arms  of  the  sea  are  affected  for  pub 
lie  use,"  leave  the  question  untouched ;  because  the  question  in  this 
is,  what  the  jus  publicum  is,  and  that  they  do  not  define.  Had  Lord 
Hale  stated  as  part  of  the  jus  publicum,  tiiat  tlie  public  might  use  the 
shore  as  they  thought  fit ;  that  they  might  use  it  as  a  public  highway, 
or  for  the  purpose  of  bathing ;  then  those  passages  would  have  been 
authorities  applicable  to  this  case.  But  Lord  Hale,  in  fact,  only  states 
that  the  jus  publicum  continues  to  exist,  without  defining  what  it  is. 
Bracton,  in  1.  1,  c.  12,  s.  6,  does  state  what  the  jus  publicum  is;  and 
if  that  passage  be  good  law,  it  is  strong  authority  in  favour  of  the  de 
fendant.  The  passage  is  as  follows :  "  Publica  vero  sunt  omnia  flumi 
na  et  portus.  Ideoque  jus  piscandi  omnibus  commune  est  in  portu  el 
in  fluminibus."  Now,  he  does  not  even  say  navigable  rivers,  but  1 
will  assume  that  by  fluminibus  is  meant  navigable  rivers,  and  so  far  as 
I  liave  cited  the  passage,  I  concur  in  what  is  there  laid  down ;  but  he 
goes  on :  "  Riparum  etiam  usus  publicus  est  jure  gentium  sicut  ipsius 
fluminis."  That  is,  that  the  public  have  the  same  right  to  use  the 
banks  of  the  river  that  they  have  to  use  the  river  itself,  and  that,  because 
the  water  is  common  to  all  mankind,  the  ripa  is  also  common  to  all 
mankind.  The  passage  then  goes  on, "  Itaque  naves  ad  eas  applicare, 
funes  arboribus  ibi  natis  religare,  onus  aliquod  in  iis  reponere,  cuivis 
liberum  est,  sicut  per  ipsum  fluvium  navigare."  The  word  "ripa" 
here  applies  to  rivers  and  ports,  and  probably  also  to  the  land  above 
the  high-water  mark,  and,  if  it  does,  is  this  the  law  of  England  ?  have 
all  persons  a  right  to  fasten  a  ship  to  the  banks  of  a  river,  or  have  they 
a  right  to  tie  ropes  to  the  trees,  or  to  land  goods  on  the  bank  of  every 
navigable  river?  The  case  oiBallv.  Herbert ^  3  Term.  Rep.  262,  is  not 
a  distinct  authority  upon  this  point,  inasmuch,  as  in  that  case,  the  right 
of  towing  was  claimed.  But  the  general  question  as  to  the  right  of  the 
public  on  the  ripa  of  a  navigable  river  was  discussed,  and  the  Court  ap- 
pear to  have  been  of  opinion,  that  the  ripa  of  a  navigable  river  was  not 
publici  juris,  and  they  therefore  virtually  overruled  the  authority  of 
Bracton.  Lord  Hale,  in  his  treatise,  De  Portibus  Maris,  p.  84,  after 
citing  this  passage,  says,  "  As  touching  ports,  and  the  public  right  of 
them,  Bracton  saith  true ;  with  this  allay,  that  hath  been  before  ob- 
served, that  the  law  of  England  doth  thus  far  abridge  that  common  lib- 
erty of  ports,  that  no  port  can  be  erected  without  the  license  or  char- 
ter of  the  king,  or  that  which  presumes  and  supplies  it,  viz. :  custom  and 
prescription."  But  in  another  passage,  page  73,  Lord  Hale  says, 
"  Though  A.  may  have  the  propriety  of  a  creek  or  harbour,  or  naviga- 
ble river,  yet  the  king  may  grant  there  the  liberty  of  a  port  to  B.,  and 
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so  the  interest  of  the  propriety,  and  the  interest  of  the  franchise,  several 
and  divided.  And  in  this,  no  injury  is  at  all  done  to  A.,  for  he  hath 
what  he  had  before,  viz.:  the  interest  of  the  soil,  and  consequently  the 
improvement  of  the  shore,  and  the  Uberty  of  fishing ;  and  as  the  creek 
was  free  for  any  one  to  pass  in  it  against  all  but  the  king,  (for  it  was 
publici  juris f  as  to  that  matter  before,)  so  now  the  king  takes  off  that 
restraint,  and  by  his  license  and  charter,  makes  it  free  for  all  to  come 
and  unlade.  But  if  A.  hath  the  ripa  or  bank  of  the  port,  the  king  may 
not  grant  a  liberty  to  unlade  upon  that  bank  or  ripa  without  his  consent 
unless  custom  had  made  the  liberty  thereof  free  to  all,  as  in  many 
places  it  is;  for  that  would  be  a  prejudice  to  the  private  interest  of  A., 
which  may  not  be  taken  from  him  without  such  consent"  There  may 
perhaps  be  a  distinction  between  the  ripax)f  the  river  where  the  soil 
has  been  long  private  property,  and  that  space  between  the  high  and  low- 
water  mark,  where  the  sea  ebbs  and  flows,  but  if  there  be  such  a  dis- 
tinction, what  becomes  of  the  authority  of  Bracton,  where  he  says, 
«  Riparum  etiam  usus  publicus,  est  jure  gentium  sicut  ipsius  fluminis?" 
No  man  can  travel  through  this  kingdom  along  the  banks  of  rivers, 
without  seeing  that  private  rights,  exclusive  of  public  rights,  exist  there, 
and  every  one  of  those  rights  is  at  variance  with  the  doctrine  of  Brac- 
ton, and  with  the  supposed  common>law  right  now  claimed.  The 
practice  of  bathing  may  contribute  to  health,  but  it  ought  to  be  confined 
within  reasonable  limits,  and  it  is  by  no  means  necessary,  that  the  right 
should  be  co-extensive  with  the  whole  shore  of  the  sea,  or  that  it  should 
extend  to  places  where  the  right  of  fishing  with  stake-nets  exists.  In 
the  absence  of  any  authority,  to  show  that  such  right  exists,  and  think- 
ing that  the  authorities  cited  do  not  establish  it,  and  that  it  would  be 
attended  with  great  inconvenience  to  the  public,  if  a  general  right,  free 
from  all  regulation  by  the  owner  of  the  soil  was  to  be  exercised  through- 
out the  whole  of  the  kingdom,  I  am  of  opinion,  that  no  such  right  exists, 
and,  consequently,  that  there  ought  to  be  judgment  for  the  plaintiff. 

Abbott,  C.  J.  I  have  considered  this  case  with  very  great  attention, 
from  the  respect  I  entertain  on  this  and  all  other  occasions  for  the 
opinion  of  my  learned  Brother  Best,  though  I  had  no  doubt  upon  the 
question  when  it  was  first  presented  to  me ;  nor  did  the  defendant's 
counsel  raise  any  doubt  in  my  mind  by  his  learned  and  ingenious  ar- 
gument This  is  an  action  of  trespass,  brought  against  the  defendant 
lor  passing  with  carriages  from  some  place  above  high-water  mark 
across  that  part  of  the  shore  which  lies  between  the  high  and  low-water 
mark,  for  the  conveyance  of  persons  to  and  from  the  water  for  the  pur- 
pose  of  bathing.  The  plaintiff  is  the  undoubted  owner  of  the  soil  of  this 
part  of  the  shore,  and  has  the  exclusive  right  of  fishing  thereon  with 
stake-nets.  The  defendant  does  not  rely  upon  any  special  custom  or 
prescription  for  his  justification,  but  insists  on  a  common-law  right  for 
all  the  king's  subjects  to  bathe  on  the  sea-shore,  and  to  pass  over  it  for 
that  purpose  on  foot,  and  with  horses  and  carriages ;  and  this  right  is 
the  only  matter  which,  by  the  terms  of  the  special  case,  is  submitted  to 
the  opinion  of  the  Court.  Now,  if  such  a  common-law  right  existed, 
there  would  probably  be  some  mention  of  it  in  our  books;  but  none  i^ 
tbund  in  any  book,  ancient  or  modem.     If  the  right  exist  now,  it  mu>t 
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have  existed  at  all  times :  but  we  know  that  sea-bathing  was,  until  a 
time  comparatively  modern,  a  nuitter  of  no  frequent  occurrence,  and 
that  the  carriages,  by  which  the  practice  has  been  facilitated  and  ex- 
tended, are  of  comparatively  modern  invention. 

There  being  no  authority  in  favour  of  tlie  affirmative  of  the  question, 
•n  the  terms  in  which  it  is  proposed,  it  has  been  placed  in  argument  at 
the  bar  on  a  broader  ground ;  and  as  the  waters  of  the  sea  are  open  to 
the  use  of  all  persons  for  all  lawful  purposes,  it  has  been  contenaed,  as 
a  general  proposition,  that  there  must  be  an  equally  universal  right  of 
access  to  them,  for  all  such  purposes,  over  land  like  the  present.  If 
this  could  be  established,  the  defendant  must  undoubtedly  prevail;  be 
cause,  bathing  in  the  waters  of  the  sea  is,  generally  speaking,  a  lawful 
purpose.  But  in  my  opinion,  there  is  no  sufficient  ground,  either  in 
authority  or  in  reason,  to  support  this  general  proposition. 

Commerce  is  a  matter  greatly  favoured  in  our  law,  by  reason  of  the 
public  and  national  benefits  derived  from  it ;  but,  even  as  to  this  fa- 
voured matter,  I  have  found  no  authority  in  the  law  of  England  in  sup 
port  of  such  a  proposition.  Bracton,  in  the  passage  so  often  referred 
to,  speaks  not  of  the  waters  of  the  sea  generally,  but  of  ports  and  navi- 
gable rivers.  It  may  be  admitted,  that  whatever  is  true  of  navigable 
rivers  and  their  banks,  may  be  true  of  the  sea  and  of  its  shore.  But 
the  case  oi  Ball  v.  Herbert ^  3  T.  R.  261,  shows  that  the  doctrine  of 
Bracton,  as  to  the  banks  of  navigable  rivers,  however  warranted  by 
the  civil  law,  is  not  conformable  to  the  law  of  England.  <<And  as 
touching  ports,  and  the  public  right  to  them,"  says  Lord  Hale,  p.  84, 
"  Bracton  saith  true :  but  with  this  allay,  that  the' law  of  England  doth 
thus  far  abridge  that  common  liberty  of  ports,  that  no  port  can  be  erect- 
ed without  the  license  or  charter  of  the  king,  or  that  which  presumes 
and  supposes  it,  viz. :  custom  and  prescription."  So  that  even  the  pri- 
vilege to  be  derived  from  ports  cannot  be  in  its  nature  universal.  And, 
BiS  to  ports,  Lord  Hale,  ch.  6,  p.  73,  distinguishes  between  the  interest 
of  property  and  the  interest  of  franchise,  and  says,  <<  that  if  A.  hath 
the  ripa  or  bank  of  the  port,  the  khig  cannot  grant  liberty  to  unlade  on 
the  bank  or  ripa  without  his  consent,  unless  custom  hath  made  the 
liberty  thereof  free  to  all,  as  in  many  places  it  is."  Now,  such  consent 
as  applied  to  the  natural  state  of  the  ripa  or  bank  would  be  wholly  un- 
necessary, if  every  man  had  a  right  to  land  his  goods  on  every  part 
of  the  shore  at  his  pleasure.  And,  if  there  be  no  general  right  to  un* 
lade  merchandise  on  the  shore,  there  can  be  no  right  to  traverse  the 
shore  with  carriages,  or  otherwise,  for  the  purpose  of  unlading;  and, 
consequently,  the  general  proposition  to  which  I  have  alluded,  cannot 
be  maintained  as  a  legitimate  conclusion  from  the  general  right  to  nav- 
igate  the  water.  I  have  spoken  of  merchandise,  and  not  of  fish ;  from 
the  latter  I  studiously  abstain,  because  no  question  of  that  kind  is  be- 
fore the  Court,  and  it  is  unnecessary  to  say  any  thing  upon  it.  It  will 
be  remembered,  also,  that  I  speak  only  of  the  general  right,  which  is 
a  matter  perfectly  distinct  from  those  cases  of  necessity  that  often  arise 
out  of  the  perils  of  navigation.  Having  thus  shown  that  the  genera 
proposition  cannot,  in  my  opinion,  be  maintained,  I  return  to  the  par* 
!icitiar  right  or  privilege  claimed  in  the  present  case. 
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One  of  the  topics  urged  at  the  bar  in  favour  of  this  supposed  right, 
was  that  of  public  convenience.  Public  convenience,  however,  is,  in 
all  cases,  to  be  viewed  with  a  due  regard  to  private  property,  the  pro- 
tection whereof  is  one  of  the  distinguishing  characteristics  of  the  law 
of  England.  It  is  true,  that  property  of  the  description  of  the  present 
is,  in  general, of  Uttle  value  to  its  owner;  but  I  do  not  know  how  that 
little  is  to  be  protected,  and  much  less  how  it  is  ever  to  be  increased, 
if  such  a  general  right  be  established.  If  there  be  a  general  right  of 
passage  across  land  of  this  description  in  the  nature  of  a  highway,  by 
what  law  are  stake-nets,  or  other  implements  of  fishing,  to  be  placed 
there,  or  sand  or  stones  to  be  taken  away,  whereby  the  exercise  of  the 
right  which,  as  claimed,  will,  in  its  universality,  extend  itself  over 
every  part  of  the  surface,  may  be  obstructed,  or  rendered  less  con- 
venient? By  what  law  can  any  wharf  or  quay  be  made?  These,  in 
order  to  be  useful,  must  be  below  tlie  high  water  mark,  that  vessels  or 
boats  may  float  to  them  when  the  tide  is  in ;  but  when  the  tide  is  out, 
no  carriage  can  pass  them.  In  some  parts  of  the  coast,  where  the 
ground  is  nearly  level,  the  tide  ebbs  to  a  great  distance,  and  leaves  dry 
very  considerable  tracts  of  land.  In  such  situations,  thousands  of  acres 
have,  at  different  times,  been  gained  from  the  sea  and  its  arms  by  em- 
bankments, and  converted  to  pasture  or  tillage.  But  how  could  such 
improvements  have  been  made,  or  how  can  they  be  made  hereafter, 
without  the  destniction  or  infringement  of  this  supposed  right?  And, 
it  is  to  be  observed,  that  wharves,  quays,  and  embankments,  and  in 
takes  from  the  sea,  are  matters  of  public  as  well  as  private  benefit 

Another  topic  relied  upon  by  the  defendant  was  usage  and  practice. 
The  practice  of  modern  times  can  be  considered,  at  the  utmost,  in  the 
nature  only  of  evidence,  more  or  less  cogent  according  to  its  extent 
and  uniformity.  I  am  not  aware  of  any  practice,  in  this  matter,  sulfi- 
ciently  extensive  or  uniform  to  be  the  foundation  of  a  judicial  decision. 
It  was  said  at  the  bar,  that  in  some  places  a  compensation  is  made  to 
he  owner  of  the  shore ;  but  I  do  not  rely  on  this  assertion  as  a  ground 
of  judgment.  In  many  places,  doubtless,  nothing  is  paid.  In  some 
parts,  the  king  is  the  owner  of  the  shore :  and  it  is  not  probable  that 
any  obstruction  would  be  interposed  on  his  behalf  to  such  a  practifvi 
Of  private  owners,  some  may  not  have  thought  it  worth  while  to  ad- 
vance any  claim  or  opposition ;  others  may  have  had  too  much  discre- 
tion to  put  their  title  to  the  soil  to  the  hazard  of  a  trial  by  an  unpopu- 
lar claim  to  a  matter  of  little  value ;  others,  and  probably  the  greater 
part,  may  have  derived  or  expected  so  much  benefit  from  the  increased 
value  given  to  their  own  land  above  by  the  erection  of  houses  and  the 
resort  of  company,  that  their  own  interest  may  have  induced  them  Jo 
acquiesce  in,  and  even  to  encourage  the  practice,  as  a  matter  indirectly 
profitable  to  themselves.  But,  further,  the  practice,  as  far  at  least  as  I 
am  acquainted  with  it,  diflfers  in  degree  only,  and  not  in  kind  or  qual- 
ity, from  that  which  prevails  as  to  some  inland  wastes  and  commons; 
and  even  the  diflference  in  degree  is,  in  some  instances,  not  very  great 
Many  of  those  persons  who  reside  in  the  vicinity  of  wastes  and  com- 
mons, walk  or  ride  on  horseback,  in  all  directions,  over  them,  for  their 
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health  and  recreation;  and  sometimes,  even  in  carriages,  deviate  from 
the  public  paths  into  those  parts  which  may  be  so  traversed  with 
safety.  In  the  neighbourhood  of  some  frequented  watering-places,  this 
practice  prevails  to  a  very  great  degree ;  yet  no  one  ever  thought  that 
any  right  existed  in  favour  of  this  enjoyment,  or  that  any  justification 
could  be  pleaded  to  an  action  at  the  suit  of  the  owner  of  the  soil. 

The  only  remaining  topic  adduced  for  the  defendant  was,  that  the 
right  may  be  considered  as  confined  to  those  instances  only  wherein  it 
can  be  exercised  without  actual  prejudice  to  the  owner  of  the  shore, 
and  subject  to  all  modes  of  present  use,  or  future  improvement,  on  his 
part ;  but  no  instance  of  any  public  right,  so  limited  and  qualified,  has 
been  found.  Every  public  right  to  be  exercised  over  the  land  of  an 
individual  is,  pro  tanto,  a  diminution  of  his  private  rights  and  enjoy 
ments,  both  present  and  future,  so  far  as  they  may  at  any  time  intefere 
with  or  obstruct  the  public  right. 

But,  shall  the  owner  of  the  soil  be  allowed  to  bring  an  action  against 
any  person  who  may  drive  his  carriage  along  these  parts  of  the  sea- 
shore, whereby  not  the  smallest  injury  is  done  to  the  owner  ?  The  law 
has  provided  suitable  checks  to  frivolous  and  vexatious  suits;  and,  in 
general,  experience  shows  that  the  owners  of  the  shore  do  not  trouble 
themselves  or  others  for  such  matters.  But  where  one  man  endeav- 
ours to  make  his  own  special  profit  by  conveying  persons  over  the  soil 
of  another,  and  claims  a  public  right  to  do  so,  as  in  the  present  case,  it 
does  not  seem  to  me  that  he  has  any  just  reason  to  complain,  if  ihe 
owner  of  the  soil  shall  insist  upon  participating  in  the  profit,  and  en- 
deavour to  maintain  his  own  private  right,  and  preserve  the  evidence 
thereof.  For  these  reasons,  I  am  of  opinion  that  there  is  not  ativ  such 
conmu>n-law  right  as  the  defendant  has  claimed. 

Judgment  for  the  plainiifl 
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In  order  to  constitute  the  offence  of  keeping  a  setting-dog,  within  the  6  and  6  Anno,  c  U,  t. 
4,  the  dog  must  la  kept  for  the  purpose  of  killing  and  destroying  game;  and,  thereforo, 
where  it  appeared  that,  at  the  time  when  the  alleged  offence  was  char^  to  have  been  com- 
mitted, the  dog  was  tied  up,  and  never  went  out  into  the  field  with  his  master,  this  was  haUl 
not  to  oe  an  offence  within  the  statute. 

Declaration  in  debt,  on  the  ststnte  5  ft  6  Anne,  c.  14,  s.  4,  against 
defendant  as  an  unqualified  person,  for  keeping,  on  different  days  in 
March,  1821,  a  setting-dog,  to  kill  and  destroy  game.  Plea,  nil  debet. 
At  the  trial,  before  Burrouqh,  J.,  at  the  last  assizes  for  the  county  of 
Essex,  it  was  proved  by  the  plaintiff's  gamekeeper,  that  the  defendant, 
during  the  year  1821,  had  kept  a  setting-dog,  which  he  had  seen  him 
use  in  1819.  There  was  no  proof  that  any  use  had  been  made  of  the 
dog  by  the  defendant  during  the  last  season ;  and  on  the  cmitrary,  his 
servant  proved,  that,  subsequently  to  the  shooting  season,  which  com- 
menced in  September,  1819,  the  dog  had  generally  been  tied  up,  and 
that  he  had  never  seen  his  master  take  it  out  mto  the  field  after  January, 
1820.  It  was  contended  by  Qumey^  for  the  defendant,  on  the  autho- 
rity of  the  case  of  Read  v.  PhelpSj  15  East,  271,  that  the  mere  fact  of 
keeping  a  sporting-dog  was  not  evidence  of  keeping  it  for  the  purpose 
of  destroying  game ;  and  that,  in  order  to  constitute  an  offence  within 
the  statute,  the  dog  must  be  kept  for  the  purpose  of  killing  or  destroy- 
ing game.  The  learned  Judge  was  of  opinion,  that  in  an  action  of  this 
sort  it  was  sufiicient  to  prove  the  keeping  of  any  of  the  dogs  mentioned 
^  This  and  several  foUowing  cases  were  argued  at  the  sittings  before  term. 
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in  the  22  k  23  Gar.  2,  c.  25,  the  4  &  5  W.  &  M.  c  25,  and  5  Anne, 
c.  14 ;  the  legislature  having  considered  such  dogs  to  be  dogs  for  the 
destruction  of  game.  He  therefore  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  a  nou* 
suit.     A  rule  niai  for  that  purpose  having  been  obtained  in  lust  term, 

Marryai  now  showed  cause.  The  statute  enacts,  that  un  unqualifii  d 
person  who  shall  keep  or  use  any  greyhounds,  setting-dog,  &c.,  to  kill 
and  destroy  game,  shall  be  liable  to  a  penalty.  The  words  to  kill  or 
destroy  game,  apply  only  to  the  using  of  the  dogs,  and  not  to  the  mere 
keeping.  Two  offences  are  created,  one  for  keeping,  the  other  for 
using.  The  statute  does  not  say  that  the  dogs  must  be  kept  for  the 
purpose  of  destroying  the  game ;  but  to  make  a  party  guilty  of  the 
offence  of  using  the-dog,  it  must  have  been  used  to  kill  and  destroy 
game.  In  Read  y.  Phelp9j  15  East,  271,  the  dog  was  so  young  that 
it  could  not  have  been  used  to  bill  game.  In  Wingfield  v.  Stratfordy 
Sayer,  15,  1  Wils.  815,  S.  C,  Leb,  C.  J.,  takes  this  distinction ;  ^'  As 
greyhounds,  setting-dogs,  &c.,  are  expressly  mentioned  in  this  statute, 
it  is  not  necessary  to  allege  that  any  of  these  have  been  used  for  kill- 
ing or  destroying  game,  and  the  rather  as  they  can  scarcely  be  kept 
for  any  other  purpose  than  to  kill  and  destroy  game.  But  as  guns  are 
not  expressly  mentioned,  and  as  a  gun  may  be  kept  for  the  defence  of  a 
man's  house,  and  for  other  lawful  purposes,  it  is  necessary  to  allege,  in 
order  to  its  being  comprehended  within  the  meaning  of  the  words  ^  any 
other  engmes  to  kill  the  game,'  that  the  gun  had  been  used  for  killing 
the  game." 

Oumetfy  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that,  in  order  to  constitute 
an  offence  within  the  statute  5  &  6  Anne,  c.  14,  s.  4,  the  dog  roust  be 
kept  or  used  for  the  purpose  of  killing  or  destroying  game.  It  did  not 
appear  in  this  case,  that,  at  the  time  when  the  offences  charged  were 
alleged  to  have  been  committed,  the  dog  was  kept  for  that  purpose.  I 
think,  therefore,  that  the  verdict  was  wrong,  and  that  the  rule  for  en* 
tering  a  nonsuit  must  be  made  absolute. 

Baylet,  J.  I  am  of  the  same  opinion.  The  words  ^'  to  kill  and 
destroy  ^me,"  apply  to  both  the  precedent  words  *'keep  or  use."  It 
is  usual  m  pleading  to  allege,  that  the  dogs  are  kept  to  kill  and  destroy 
game ;  now  such  an  allegation  would  be  wholly  unnecessary,  if  the 
words  kiU  and  destroy  game  did  not  apply  to  all  the  precedent  words. 
Generally  speaking,  the  very  keeping  of  a  dog  of  the  description  men- 
tioned in  the  act  would  be  prima  facie  evidence  that  it  was  kept  for 
that  purpose ;  but,  supposing  it  to  be  proved,  on  the  other  hand,  that 
the  dog  was  tied  up  during  the  day  and  let  loose  only  at  night,  the  jury 
would  fairly  be  warranted  in  presuming  that  it  was  kept  for  the  de- 
fence of  the  house,  and  not  for  the  purpose  of  destroying  game.  In- 
deed, these  dogs  are  frequently  kept  for  the  purposes  of  sale.  Now  it 
is  perfectly  clear,  that  a  person  so  keeping  them,  is  not  liable  to  the 
penalties  of  this  act  of  parliament. 

HoLROYD,  J.  I  am  of  the  same  opinion.  In  the  case  cited  from 
Sayer,  Lord  Cliief  Justice  Lee  only  says,  "  That  it  is  not  necessary  to 
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allege  that  the  specified  dogs  were  used  for  the  purpose  of  killing 
game/'  That  case  does  not  apply  to  the  present,  where  the  offence  is 
the  keeping  of  dogs  for  that  purpose.  This  very  point  arose  in  the 
cose  of  Briarly  v.  Athorpe^  which  was  tried  the  Lent  assizes,  1792, 
before  BuLLBR,  J.,  at  York  ;*  and  he  was  of  opinion,  that,  in  order 
to  bring  the  case  within  the  statute,  it  was  essential  that  the  dog 
should  be  kept  for  the  purpose  of  killing  and  destroying  game. 

Best,  J.  I  am  of  the  same  opinion.  This  is  a  penal  statute,  and 
ought,  therefore,  to  be  construed  strictly.  The  keeping  or  using  a  dog, 
of  the  particular  description  mentioned  in  the  statute,  to  kill  and  de- 
stroy the  game,  constitute  two  distinct  offences ;  and  I  am  of  opinion, 
that  the  mere  keeping  of  such  a  dog  does  not  constitute  an  offence, 
unless  it  be  for  the  purpose  of  killing  and  destroying  game.  The  mere 
keeping  of  such  a  dog,  may,  indeed,  be  prima  facie  evidence  of  the 
purpose  for  which  it  is  kept.  In  this  case,  however,  it  has  been  con- 
sidered as  conclusive  evidence  of  that  purpose.  Here  there  was  proof 
to  rebut  the  prima  facie  presumption ;  for  it  was  in  evidence,  that  the 
dog,  during  the  time  in  which  the  offence  is  laid  in  the  declaration,  was 
generally  tied  up,  and  never  followed  his  master.  I  think,  therefore, 
that  in  this  case  there  was  strong  evidence  to  go  to  the  jury,  that  the 
dog  was  not  kept  for  the  purpose  of  killing  and  destroying  the  game, 
and  that  the  jury  would  have  been  warranted  in  coming  to  that  conclu- 
sion. That  being  so,  I  think  that  the  rule  for  entering  a  nonsuit  ought 
to  be  made  absolute.  Kule  absolute. 

•  BRURLT  o.  ATHORPE. 
Coram  Bulles,  J.,  Yorkshire  Lent  Assizes,  1792. 

Trovrb  for  a  pointer-dog,  seised  by  the  defendant,  lord  of  the  manor  and  a  jnstice  of 
the  peace,  as  being  in  the  custody  of  an  unqualified  person.  Cockell,  Serjt,  for  the 
plaintiff,  insisted,  that  the  defendant  had  not,  either  as  lord  of  the  manor  or  as  a  justice 
of  the  peace,  a  right  to  seize  the  dog.  First,  as  not  being  a  setting-dog,  nor  included 
within  the  act  (stat.  5  &  6  Anne,  o.  14).  Secondly,  as  not  being  kept  for  the  purpose 
of  killing  game,  but  as  a  house-dog,  and  for  defence,  plaintiff  having  used  the  dog  to 
kill  game  before  he  sold  his  estate,  which  qualified  him,  but  never  sinee,  having  kept 
him  expressly  for  the  purpose  of  a  house-dog. 

BuLLSR,  J.  The  first  question  is,  whether  a  pointer  is  a  setting-dog  within  the  act. 
I  am  of  opinion,  a  pointer  is  within  the  act  of  parliament. 

It  is  a  well  known  rule,  in  expounding  acts  of  parliament,  to  consider  all  the  acts  ia 
pari  materia.  Stat.  22  and  28  Car.  2,  o.  25,  8.  2,  mentions  other  dogs.  A  setting-dog, 
I  think,  means  any  dog  who  stops  at  his  game.  But  it  is  essential  that  it  must  be  kept  or 
used  to  kill  game.  If  not,  the  word  greyhound,  would  extend  to  an  Italian  greyhound 
kept  by  a  lady  for  her  amusement.  So  •*  hays."  There  is  no  difference  that  I  know 
between  hays  and  a  cabbage-net ;  but  keeping  a  cabbage-net  or  hays  to  put  over  cabbages 
IS  not  unlawful.  It  must  be  kept  or  used  to  kill  game,  to  entitle  the  lord  to  seize.  If 
you  (the  jury)  think  the  dog  was  used  to  kill  game  in  September  or  October,  1790.  being 
since  the  plaintiff  sold  his  property,  there  must  be  a  verdict  for  the  defendant.  If  not, 
then  the  plaintiff  is  entitled  to  a  verdict.  Verdict  for  plaintiff,  damages  10^ 

See  Rex  v.  FUer,  Strange,  496.  Bex  T.  Qardnert  Strange,  109S.  Bex  t.  Thompson,  2 
T.  R.  18. 
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DUNK  V.  HUNTER.— p.  323. 

A  landlord  has  no  right  to  distrain,  unless  there  be  an  actual  demise  to  the  tenant  at  a  fixed 
lent;  and,  therefore,  where  a  tenant  was  in  possession,  under  a  memorandum  of  agreement 
to  let  on  lease,  with  a  purchasing  clause,  for  31  years,  at  the  net  clear  rent  of  63/.,  the  ten- 
ant to  enter  time  on  or  before  a  particular  day :  Held,  that  this  only  amounted  to  an  agree* 
ment  for  a  future  lease,  and  that  no  leaae  having  been  executed,  and  no  rent  subsequently 
paid,  the  landlord  was  not  entitled  to  distrain. 

Replevin,  for  taking  and  distraining  plaintiflPs  goods  in  his  dwell- 
ing-house, on  the  15th  March,  1821.  Avowry  that  plaintiff,  for  one 
year,  ending  February  11th,  1821,  held,  as  tenant  to  defendant,  at  the 
yearly  rent  of  63/.,  payable  quarterly,  and  that  defendant  distrained 
for  one  year's  rent  in  arrear.  Plea,  first,  that  he  was  not  a  tenant : 
second,  that  the  rent  was  not  in  arrear.  The  cause  was  tried  before 
BuBHOuoH,  J.,  at  the  last  Summer  assizes  for  Sussex,  when  it  appeared, 
that,  on  the  19th  March,  1819,  the  following  agreement  was  entered 
into  between  the  parties.  "  Memorandum  of  an  agreement  between 
Mrs.  Ann  Hunter,  of  Southwick,  and  David  Dunk,  of  Brighton, 
butcher.  Mrs.  Ann  Hunter  agrees  to  let  on  lease,  with  purchasing 
clause,  for  the  term  of  21  years,  all  that  house  and  premises,  St.  James' 
Street,  present  tenant  Thomas  Lawler;  entering  on  the  said  premises 
by  D.  Dunk,  any  time  on  or  before  the  Uth  day  of  February,  1820, 
at  the  net  clear  rent  of  63/.  per  year,  and  to  keep  all  premises  in  as 
good  repair  as  when  taken  to  (reasonable  wear  allowed,)  paying  on 
entry  50/.  in  ready  cash,  and  the  rent  payable  quarterly.  The  term 
for  7,  14,  or  21  years,  which  term  Mr.  D.  Dunk  is  to  give  one  clear 
year's  notice,  before  the  expiration  of  either  of  the  above  term  of 
years,  if  he  intends  to  leave;  if  purchases  before  the  expiration  of  the 
above  term  by  D.  Dunk,  he  is  to  pay  on  purchase  1000  guineas."*  The 
plaintiff,  under  this  agreement,  paid  the  sum  of  50/.  on  the  10th  Feb- 
ruary, 1820 ;  but  in  consequence,  as  it  was  said,  of  some  arrangement 
between  him  and  the  former  tenant,  he  did  not  enter  into  the  occupa- 
tion of  the  premises  till  the  10th  April  following.  In  the  March  pre- 
ceding, an  application  was  made,  and  a  lease  tendered  to  the  defend- 
ant to  execute,  but  she  declined  to  do  so,  saying,  that  she  had  found 
she  could  not  grant  one.  No  rent  had  been  paid  by  the  plaintiff.  The 
jury  found  a  verdicl  for  the  defendant.  Marryat,  in  last  Michaelmas 
term,  obtained  a  rule  nisi  for  entering  a  verdict  for  the  plaintiff,  on  tht 
ground  that  the  above  agreement  did  not  amount  to  a  lease ;  and  that, 
unless  the  plaintiff  held  under  a  demise,  at  a  specific  rent,  the  defend- 
ant had  no  right  to  distrain  for  rent-arrear.    And  now, 

Q-umey  and  Courthope  showed  cause.  In  this  case,  the  plaintiff  was 
tenant  to  the  defendant,  for  the  agreement  amounted  to  a  lease.  Here 
the  defendant  agreed  to  let  at  a  specified  rent,  and  the  plaintiff  has 
paid  the  50/.,  and  entered  into  possession  under  the  agreement.  He 
cannot,  therefore,  now  say,  that  he  did  not  hold  at  that  rent.  Then, 
the  rent  being  dae,  the  distress  was  legal.  Tempest  v.  Rawling^  13 
East,  18. 

*  This  18  %  eopy  of  the  original  memonndum,  ezoept  that  the  spelling  has  been 
oorrected. 
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Marry  at  and  (T^eYfy,  contra.  There  must  be  a  demise  at  a  specific 
rent,  in  order  to  entitle  a  landlord  to  distrain.  He  cannot  distrain  for 
a  quantum  meruit.  The  only  remedy  in  such  a  case  is,  by  an  action 
for  use  and  occupation.  Then  if  so,  the  question  is,  whether  this  is  an 
agreement  for  a  lease,  or  a  lease ;  and  clearly,  it  is  the  former  only. 
Here  it  specifies,  that  defendant  agrees  to  let  on  lease  with  a  purchas- 
ing clause ;  that  shows  a  future  lease  must  have  been  contemplated. 
Tiie  rent  too,  must  mainly  depend,  for  its  amount,  on  the  beneficial 
clauses  which  were  to  be  introduced  into  the  future  lease.  Began  v. 
Johnson^  2  Taunton,  148,  is  not  distinguishable  from  the  present  case. 
As  to  Tempegt  v.  RawUng^  there  is  this  distinction,  that  in  that  case 
there  had  been  a  payment  of  rent ;  which  there  has  not  been  here. 

Abbott,  C.  J.  On  looking  through  the  whoie  of  this  instrument, 
which  has  obviously  been  framed  by  an  unlettered  person,  it  appears 
to  me,  that  this  is  only  an  agreement  preparatory  to  a  demise,  and  not 
an  actual  demise.  If  it  had  been  the  latter,  then  the  defendant  would 
have  been  entitled  to  distrain  for  the  rent.  But  it  seems  to  me  that  it 
is  not  so.  It  has  not  any  one  of  the  forms  of  the  lease.  It  begun  thus, 
^< Memorandum  of  an  agreement;  Mrs.  Ann  Hunter  agrees  to  let  on 
lease''  Twhich  obviously  means  to  execute  a  lease)  <<  with  a  purchasing 
clause  lor  the  term  of  21  years,  the  tenant  to  enter  on  the  premises  at 
any  time  on  or  before  the  11th  February,  1820,  &c."  Now,  looking 
at  this  instrument,  I  cannot  infer  when  the  tenancy  was  to  commence 
or  the  rent  to  become  due.  The  whole  is  left  in  doubt,  and  it  is  mani- 
fest that  this  was  intended  as  a  mere  memorandum  of  an  agreement  to 
grant  a  future  lease.  Then  the  question  is,  whether  the  allegation  in  the 
avowry  is  sustained  by  the  proof  A  party  has  no  right  to  distrain, 
unless  there  be  a  fixed  rent  agreed  upon ;  if  that  be  not  so,  the  law  gives 
him  a  remedy  by  the  action  tor  use  and  occupation.  There  can  be  no 
distress,  unless  there  be  a  contract  for  an  actual  demise  at  a  specific 
sum.  Where  the  language  of  the  instrument  is  such,  as  to  make  it  a 
valid  contract  until  something  further  be  d(me,  such  instruments  have, 
in  some  cases,  after  an  actual  enjoyment  under  them,  been  held  to 
amount  to  an  actual  demise.  But  here  it  does  not  amount  to  a  demise 
at  a  certain  rent,  and  therefore  the  defendant  was  not  entitled  to  dis- 
train, and  cannot  sustain  the  allegation  in  the  avowry.  The  rule  must 
therefore  be  niade  absolute. 

Baylev,  J.  The  allegation  in  the  avowry  is,  tfiat  the  plaintiff  lield 
the  premises  as  tenant  thereof  to  the  defendant,  by  virtue  of  a  demise 
thereof  to  him  the  plaintiff  theretofore  made.  The  first  question  is, 
whether  this  memorandum  of  an  agreement  amounts  to  a  demise  for 
21  years.  If  it  does,  ttien  the  allegation  in  the  avowry  is  made  out  in 
evidence.  In  the  case  of  Morgan  v.  BisseUj  3  Taunt.  65,  the  rule  is 
laid  down  thus,  that  although  there  are  words  of  present  demise, yet  if 
you  collect  on  the  face  of  the  instrument,  the  intent  of  the  parties  to 
give  a  future  lease,  it  shall  be  considered  an  agreement  only.  It  is 
clear  in  this  case,  that  the  memoraoduui  of  agreement  was  not  intended 
to  operate  as  a  present  demise.  We  cannot  ascertain  from  the  language 
of  the  instrument,  wlien  the  term  was  to  commence.     There  are  uo 
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wotds  of  denuse,  nor  any  words  from  which  a  warranty  of  title  may  be 
implied,  as  would  be  the  case  if  the  word  "grant''  had  been  inserted 
The  meaning  of  the  parties  seems  to  have  been,  that  if  the  defendant 
entered  before  the  11th  February,  the  term  was  to  commence  from 
the  period  of  such  entry.  Upon  the  whole,  therefore,  it  seems  to  me, 
that  the  parties  contemplated  the  execution  of  a  future  lease.  Then, 
if  this  was  not  an  actual  demise  for  21  years,  the  party  did  not  at  ail 
events  hold  at  the  annual  rent  of  63/.,  and  if  so,  the  plaintiff  by  law  could 
not  distrain,  the  rent  not  being  fixed.  If  a  person  bargains  for  a  lease 
for  21  years,  the  rent  is  estimated  upon  an  average  for  the  whole  term, 
and  it  may  be  of  no  benefit  to  the  party  whatever,  for  the  first  year  of 
his  occupation.  Here,  the  rent  of  63/.  is  estimated  on  the  terms  of 
there  being  a  lease  granted,  and  at  the  time  when  the  distress  was  made, 
DO  lease  was  granted,  and  no  payment  of  rent  had  taken  place.  I  think, 
therefi>re,  that  the  plaintiff  did  not  hold  the  premises  at  any  specific 
rent,  and  that  the  defendant's  only  remedy  was  by  an  action  for  use 
and  occupation,  in  which  the  amount  of  the  rent  would  be  a  question 
to  be  left  to  the  jury.    This  rule,  therefore,  must  be  made  absolute. 

Hoi.BOTn,  J.  I  am  of  opinion  that  the  defendant  was  not  entitled 
to  distrain.  This  did  not  operate  as  a  present  demise,  but  was  a  mere 
agreement  to  let  in  future,  and  by  a  different  instrument  And  there 
is  nothing  to  show,  that  it  was  the  intention  of  the  defendant  to  part 
with  the  premises  until  that  instrument  was  executed.  It  is  clear,  that 
an  agreement  to  grant  a  lease  does  not  amount  to  a  letting.  Besides, 
in  ths  case,  there  are  subsequent  words  relative  to  the  introduction  of 
a  clause  for  purchasing,  which  show,  that  the  letting  was  to  be  by  a 
particular  instrument  containing  such  a  clause.  And  in  addition  to  this, 
the  stipulation  as  to  the  payment  of  50/.  upon  entry,  is  quite  inconsis- 
tent with  this  being  an  actual  demise.  For  if  it  were  an  actual  demise, 
tbe  tenant  would  have  had  a  right  to  ent'^r  inunediately  without  paying 
'/lat  suncL  I  think,  therefore,  that^e  defendant  was  not  entitled  to 
distrain,  and  that  the  nile  must  be  made  absolute. 
Best,  J.,  concurred. 

Rule  absolute 


WEST  V.  ANDREWS.— p.  328. 

t*,^  8.  bong  the  master  of  the  work-house,  appointed  by,  and  receWing  orden  from,  the 
gosidlam  of  the  poor  of  the  pariah  of  W.,  bought  provisions  from  A.  B.,  one  of  such 
gnaivKans:  Heid,  that  A.  B.  was  liable  to  the  penalty  of  100/.  imposed  by  the  66  G.  3, 
c.  !E37,  a.  6. 

Debt  on  56  G.  8,  c.  187,  s.  6,  for  a  penalty  of  1001.    Declaration 
^  &ted,  that  defendant,  on  Ist  June,  1820,  was  overseer  of  the  poor  of 
^^esthamperett,  in  Sussex,  and  during  the  time  he  was  overseer,  fur- 
nished and  supplied  in  his  own  name,  goods  and  provisions  for  the 
support  of  the  poor.     The  second  count  described  him  as  a  person  in 
whoae  hands  the  collection  of  the  rates  was.     Plea,  general  issue.     At 
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Marry  at  and  (T^t^fy,  contra.  There  mu»t  be  a  demise  at  a  specific 
rent,  in  order  to  entitle  a  landlord  to  distrain.  He  cannot  distrain  for 
a  quantum  meruit.  The  only  remedy  in  such  a  case  is,  by  an  action 
for  use  and  occupation.  Then  if  so,  the  question  is,  whether  this  is  an 
agreement  for  a  lease,  or  a  lease ;  and  clearly,  it  is  the  former  only. 
Here  it  specifies,  that  defendant  agrees  to  let  on  lease  with  a  purchas- 
ing clause ;  that  shows  a  future  lease  must  have  been  contemplated. 
The  rent  too,  must  mainly  depend,  for  its  amount,  on  the  beneficial 
clauses  which  were  to  be  introduced  into  the  future  lease.  Hegan  v. 
Johnsony  2  Taunton,  148,  is  not  distinguishable  from  the  present  case. 
As  to  Tempest  v.  RawUng^  there  is  this  distinction,  that  in  that  case 
there  had  been  a  payment  of  rent ;  which  there  has  not  been  here. 

Abbott,  C.  J.  On  looking  through  the  whoie  of  this  instrument, 
which  has  obviously  been  framed  by  an  unlettered  person,  it  appears 
to  me,  that  this  is  only  an  agreement  preparatory  to  a  demise,  and  not 
an  actual  demise.  If  it  had  been  the  latter,  then  the  defendant  would 
have  been  entitled  to  distrain  for  the  rent.  But  it  seems  to  me  that  it 
is  not  so.  It  has  not  any  one  of  the  forms  of  the  lease.  It  begun  thus, 
^< Memorandum  of  an  agreement;  Mrs.  Ann  Hunter  agrees  to  let  on 
lease"  T which  obviously  means  to  execute  a  lease)  <<  with  a  purchasing 
clause  lor  the  term  of  21  years,  the  tenant  to  enter  on  the  premises  at 
any  time  on  or  before  the  11th  February,  1820,  &c.''  Now,  looking 
at  this  instrument,  I  cannot  infer  when  the  tenancy  was  to  commence 
or  the  rent  to  become  due.  The  whole  is  left  in  doubt,  and  it  is  mani- 
fest that  this  was  intended  as  a  mere  memorandum  of  an  agreement  to 
grant  a  future  lease.  Then  the  question  is,  whether  the  allegation  in  the 
avowry  is  sustained  by  the  proof  A  party  has  no  right  to  distrain, 
unless  there  be  a  fixed  rent  agreed  upon ;  if  that  be  not  so,  the  law  gives 
him  a  remedy  by  the  action  tor  use  and  occupation.  There  can  be  uo 
distress,  unless  tiiere  be  a  contract  for  an  actual  demise  at  a  specific 
sum.  Where  the  language  of  the  inatrument  is  such,  as  to  make  it  a 
valid  contract  until  somettiing  further  be  done,  such  instruments  have, 
in  some  cases,  alter  an  actual  enjoyment  under  them,  been  held  to 
amount  to  an  actual  demise.  But  here  it  does  not  amount  to  a  demise 
at  a  certain  rent,  and  therefore  the  defendant  was  not  entitled  to  dis- 
train, and  cannot  sustain  the  allegation  in  the  avowry.  The  rule  must 
therefore  be  niade  absolute. 

Bayi.£7,  J.  The  allegation  in  the  avowry  is,  that  the  plaintifi*  lield 
the  premises  as  tenant  thereof  to  the  defendant,  by  virtue  of  a  demise 
thereof  to  him  the  plaintiff  theretofore  made.  The  first  question  is, 
whether  this  memorandum  of  an  agreement  amounts  to  a  demise  for 
21  years.  If  it  does,  ttieu  the  allegation  in  the  avowry  is  made  out  iu 
evidence.  In  the  case  of  Morgan  v.  Bisselly  3  Taunt.  65,  tlie  rule  is 
laid  down  thus,  that  although  there  are  words  of  present  demise,  yet  if 
you  collect  on  the  tace  of  the  instrument,  the  intent  of  the  parues  to 
give  a  future  lease,  it  shall  be  considered  an  agreement  only.  It  is 
clear  in  this  case,  tliat  the  memorandum  of  agreement  was  not  intended 
to  operate  as  a  preseiii  demise.  We  cannot  ascertain  from  the  Language 
of  the  instrument,  when  the  term  was  to  commence.     There  are  no 
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words  of  demise,  nor  any  words  from  which  a  warranty  of  title  may  be 

implied,  as  would  be  the  case  if  the  word  << grant"  had  been  inserted 

The  meaning  of  the  parties  seems  to  have  been,  that  if  the  defendant 

entered  before  the  11th  February,  the  term  was  to  commence  from 

the  period  of  such  entry.    Upon  the  whole,  therefore,  it  seems  to  me, 

that  the  parties  contemplated  the  execution  of  a  future  lease.    Then, 

if  this  was  not  an  actual  demise  for  21  years,  the  party  did  not  at  all 

events  hold  at  the  annual  rent  of  63/.,  and  if  so,  the  plaintiff  by  law  could 

not  distrain,  the  rent  not  being  fixed.    If  a  person  bargains  for  a  lease 

for  21  years,  the  rent  is  estimated  upon  an  average  for  the  whole  term, 

and  it  may  be  of  no  benefit  to  the  party  whatever,  for  the  first  year  of 

his  occupation.     Here,  the  rent  of  63/.  is  estimated  on  the  terms  of 

there  being  a  lease  granted,  and  at  the  time  when  the  distress  was  made, 

no  lease  was  granted,  and  no  payment  of  rent  had  taken  place.    I  think, 

therefore,  that  the  lAiBiintiS  did  not  hold  the  premises  at  any  specific 

rent,  and  that  the  defendant's  only  remedy  was  by  an  action  for  use 

and  occupation,  in  which  the  amount  of  the  rent  would  be  a  question 

(0  be  left  to  the  jury.    This  rule,  therefore,  must  be  made  absolute. 

HoLEOTD,  J.  I  am  of  opinion  that  the  defendant  was  not  entitled 
to  distrain.  This  did  not  operate  as  a  present  demise,  but  was  a  mere 
agreement  to  let  in  future,  and  by  a  dilt'erent  instrument.  And  there 
is  nothing  to  show,  that  it  was  the  intention  of  the  defendant  to  part 
with  the  premises  until  that  instrument  was  executed.  It  is  clear,  that 
an  agreement  to  grant  a  lease  does  not  amount  to  a  letting.  Besides, 
in  ttus  case,  there  are  subsequent  words  relative  to  the  introduction  of 
a  clause  for  purchasing,  which  show,  that  the  letting  was  to  be  by  a 
particular  instrument  containing  such  a  clause.  And  in  addition  to  this, 
the  stipulation  as  to  the  payment  of  50/.  upon  entry,  is  quite  inconsis- 
tent with  this  being  an  actual  demise.  For  if  it  were  an  actual  demise, 
the  tenant  would  have  had  a  right  to  ent'^r  inunediately  without  paying 
that  sum.  I  think,  therefore,  that^e  defendant  was  not  entitled  to 
distrain,  and  that  the  rule  must  be  made  absolute. 
BssT,  J.,  concurred. 

Rule  absolute 


WEST  V.  ANDREWS.— p.  328. 

L  8.  being  tlia  mmda  of  the  work-hoiue,  appointed  by,  and  receWing  orden  from,  the 
fmidiane  of  the  poor  of  the  pariah  of  W.,  bought  proviaiona  from  A.  B.,  one  of  auch 
gunKane:  Heid,  that  A.  B.  waa  liable  to  the  penalty  of  100/.  impoaed  by  the  66  G.  3, 
c  237,  a.  6. 

Debt  on  55  G.  8,  c.  137,  8.  6,  for  a  penalty  of  lOOZ.  Declaration 
stated,  that  defendant,  on  Ist  June,  1820,  was  overseer  of  the  poor  of 
Weathamperett,  in  Sussex,  and  during  the  time  he  was  overseer,  fur- 
nished and  supplied  in  his  own  name,  goods  and  provisions  for  the 
support  of  the  poor.  The  second  count  described  him  as  a  person  in 
whose  hands  the  collection  of  the  rates  was.     Plea,  general  issue.     At 
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Marry  at  and  (T^tffy,  contra.  There  must  be  a  demise  at  a  specific 
rent,  in  order  to  entitle  a  landlord  to  distrain.  He  cannot  distrain  for 
a  quantum  meruit.  The  only  remedy  in  such  a  case  is,  by  an  action 
for  use  and  occupation.  Then  if  so,  the  question  is,  whether  this  is  an 
agreement  for  a  lease,  or  a  lease ;  and  clearly,  it  is  the  former  only. 
Here  it  specifies,  that  defendant  agrees  to  let  on  lease  with  a  purchas- 
ing clause ;  that  shows  a  future  lease  must  have  been  contemplated. 
The  r^nt  too,  must  mainly  depend,  for  its  amount,  on  the  beneficial 
clauses  which  were  to  be  introduced  into  the  future  lease.  Hegan  v. 
Johnsoriy  2  Taunton,  148,  is  not  distinguishable  from  the  present  case. 
As  to  Tempegt  v.  RawUng^  there  is  this  distinction,  that  in  that  case 
there  had  been  a  payment  of  rent ;  which  there  has  not  been  here. 

Abbott,  C.  J.  On  looking  through  the  whoie  of  this  instrument, 
which  has  obviously  been  framed  by  an  unlettered  person,  it  appears 
to  me,  that  this  is  only  an  agreement  preparatory  to  a  demise,  and  not 
an  actual  demise.  If  it  had  been  the  latter,  then  the  defendant  would 
have  been  entitled  to  distrain  for  the  rent.  But  it  seems  to  me  that  it 
is  not  so.  It  has  not  any  one  of  the  forms  of  the  lease.  It  begun  thus^ 
<* Memorandum  of  an  agreement;  Mrs.  Ann  Hunter  agrees  to  let  on 
lease"  ^which  obviously  means  to  execute  a  lease)  «*  with  a  purchasing 
clause  tor  the  term  of  21  years,  the  tenant  to  enter  on  the  premises  at 
any  time  on  or  before  the  11th  February,  1820,  &c.''  Now,  looking 
at  this  instrument,  I  cannot  infer  when  the  tenancy  was  to  commence 
or  the  rent  to  become  due.  The  whole  is  left  in  doubt,  and  it  is  mani- 
fest that  this  was  intended  as  a  mere  memorandum  of  an  agreement  to 
grant  a  future  lease.  Then  the  question  is,  whether  the  allegation  in  the 
avowry  is  sustained  by  the  proof.  A  party  has  no  right  to  distrain, 
unless  there  be  a  fixed  rent  agreed  upon ;  if  that  be  not  so,  the  law  gives 
him  a  remedy  by  the  action  lor  use  and  occupation.  There  can  be  no 
distress,  unless  there  be  a  contract  for  an  actual  demise  at  a  specific 
sum.  Where  the  language  of  the  instrument  is  such,  as  to  make  it  a 
valid  contract  until  something  further  be  done,  such  itistruments  have, 
in  some  cases,  after  an  actual  enjoyment  under  them,  been  held  to 
amount  to  an  actual  demise.  But  here  it  does  not  amount  to  a  demise 
at  a  certain  rent,  and  therefore  the  defendant  was  not  entitled  to  dis- 
train, and  cannot  sustain  the  allegation  in  the  avowry.  The  rule  must 
therefore  be  made  absolute. 

Bayley,  J.  The  allegation  in  the  avowry  is,  Uiat  the  plaintiff  held 
the  premises  as  tenant  thereof  to  the  defendant,  by  virtue  of  a  demise 
thereof  to  him  the  plaintiff  ther^ofore  made.  The  first  question  is, 
whether  tiiis  memorandum  of  an  agreement  amounts  to  a  demise  for 
21  years.  If  it  does,  tiien  the  allegation  in  the  avowry  is  made  out  in 
evidence.  In  the  case  of  Morgan  v.  Buselly  3  Taunt.  65,  the  rule  is 
laid  down  thus,  that  although  there  are  words  of  present  demise,  yet  if 
you  collect  on  the  face  of  the  instrument,  the  intent  of  the  parties  to 
give  a  future  lease,  it  shall  be  considered  an  agreement  only.  It  is 
clear  in  this  case,  thai  the  memoraoduui  of  agreement  was  not  intended 
to  operate  as  a  preseni  demise.  We  cannot  ascertain  from  the  Language 
of  the  inslrumeul,  when  the  term  was  to  commence.     There  are  no 
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words  of  demise,  nor  any  words  from  which  a  warranty  of  title  may  be 
implied,  as  would  be  the  case  if  the  word  << grant"  had  been  inserted. 
The  meaning  of  the  parties  seems  to  have  been,  that  if  the  defendant 
entered  before  the  11th  February,  the  term  was  to  commence  from 
the  period  of  such  entry.  Upon  the  whole,  therefore,  it  seems  to  me, 
that  the  parties  contemplated  the  execution  of  a  future  lease.  Then, 
if  this  was  not  an  actual  demise  for  21  years,  the  party  did  not  at  all 
events  hold  at  the  annual  rent  of  63/.,  and  if  so,  the  plaintiff  by  law  could 
not  distrain,  the  rent  not  being  fixed.  If  a  person  bargains  for  a  lease 
for  21  years,  the  rent  is  estimated  upon  an  average  for  the  whole  term, 
and  it  may  be  of  no  benefit  to  the  party  whatever,  for  the  first  year  of 
his  occupation.  Here,  the  rent  of  63/.  is  estimated  on  the  terms  of 
there  being  a  lease  granted,  and  at  the  time  when  the  distress  was  made, 
no  lease  was  granted,  and  no  payment  of  rent  had  taken  place.  I  think, 
therefore,  that  the  plaintiff  did  not  hold  the  premises  at  any  specific 
rent,  and  that  the  defendant's  only  remedy  was  by  an  action  for  use 
and  occupation,  in  which  the  amount  of  the  rent  would  be  a  question 
to  be  left  to  the  jury.     This  rule,  therefore,  must  be  made  absolute. 

Hoi.aoTi>,  J.  I  am  of  opinion  that  the  defendant  was  not  entitled 
to  distrain.  This  did  not  operate  as  a  present  demise,  but  was  a  mere 
agreement  to  let  in  future,  and  by  a  different  instrument  And  there 
is  nothing  to  show,  that  it  was  the  intention  of  the  defendant  to  part 
with  the  premises  until  that  instrument  was  executed.  It  is  clear,  that 
an  agreement  to  grant  a  lease  does  not  amount  to  a  letting.  Besides, 
in  tlus  case,  there  are  subsequent  words  relative  to  the  introduction  of 
a  clause  for  purchasing,  which  show,  that  the  letting  was  to  be  by  a 
particular  instrument  containing  such  a  clause.  And  in  addition  to  this, 
the  stipulation  as  to  the  payment  of  50/.  upon  entry,  is  quite  inconsis- 
tent with  this  being  an  actual  demise.  For  if  it  were  an  actual  demise, 
the  tenant  would  have  had  a  right  to  ent^r  immediately  without  paying 
tfiat  sum.     I  think,  therefore,  that^e  defendant  was  not  entitled  to 
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distrain,  and  that  the  rule  must  be  made  absolute. 
Best,  J.,  concurred 


WEST  V.  ANDREWS.— p.  328. 

L  8.  being  fhe  master  of  the  work-hoiue,  appointed  by,  and  receiTing  orden  ffY>m,  the 
guardians  of  the  poor  of  the  parish  of  W^  bought  provisions  from  A.  B.,  one  of  such 
guanlians:  Held,  that  A.  B.  was  liable  to  the  penalty  of  100/.  imposed  by  the  66  G.  3, 
c  2d7,  a.  6. 

Debt  on  65  G.  8,  c.  137,  s.  6,  for  a  penalty  of  lOOL  Declaration 
stated,  that  defendant,  on  Ist  June,  1820,  was  overseer  of  the  poor  of 
Westhamperett,  in  Sussex,  and  during  the  time  he  was  overseer,  fur- 
nished and  supplied  in  his  own  name,  goods  and  provisions  for  the 
support  of  the  poor.  The  second  count  described  him  as  a  person  in 
whose  hands  the  collection  of  the  rates  was.     Plea,  general  issue.     At 
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the  trial  before  Burrough,  J.,  at  the  last  assizes  for  the  county  of 
Sussex,  it  appeared  that  defendant  was  one  of  the  guardians  of  the 
poor  for  the  parish,  and  that  the  poor-house  there  was  under  their  con- 
trol, being  managed  by  one  Griffiths,  who  was  the  master  of  the  poor- 
house  appointed  by  the  guardians,  and  receiving  his  orders  from  them* 
Griffiths  provided  for  the  poor,  having  a  contract  at  so  much  per  head^ 
and  found  all  the  meat,  &c.  In  the  year  1820,  he  bought  of  the 
defendant,  then  being  such  guardian  of  the  poor,  four  live  sheep  for  the 
use  of  the  poor,  and  paid  him  for  them.  The  learned  Judge  thought 
this  not  a  case  within  the  act,  and  directed  a  nonsuit.  Q^umey  having 
in  last  Michaelmas  term  obtained  a  rule  nisi  for  a  new  trial, 

JUarryat  showed  cause.  Here,  the  defendant  did  not  supply  the 
sheep  to  the  parish,  and  had  therefore  no  claim  on  the  parish.  His 
claim  was  solely  on  Griffiths,  who  had  a  standing  contract  with  the 
parish,  and  full  liberty  to  buy  from  whom  he  pleased.  *  The  object  of 
the  act  was,  to  prevent  overseers  from  availing  themselves  of  their 
situation,  to  force  their  goods  on  the  parish.  In  Proctor  v.  Manwar- 
ing,  3  B.  &  A.  145,  and  Pope  v.  Backhouse,  2  B.  Moore,  187,  the 
articles  were  supplied  to  the  individuals  receiving  relief.  Here,  that 
was  not  the  case.  If  any  complaint  was  made  of  the  provisions  sup- 
plied, it  would  be  made  not  to  the  defendant  alone,  but  to  the  whole 
body  of  guardians. 

U-urney  and  Merewetherj  contra.  The  case  falls  within  the  words 
and  mischief  intended  to  be  remedied  by  the  act.  If  this  be  allowed, 
one  guardian  may  supply  meat,  another  flour,  &c. ;  and  then,  although 
complaint  might  be  made  to  the  general  body,  yet  they  would  be  all 
interested  not  to  do  justice. 

Abbott,  C.  J.  I  am  of  opinion,  that  this  is  a  case  within  the  act 
of  parliament.  Here  the  defendant  has  made  a  bargain  for  the  supply 
of  provisions  with  a  third  person,  who  has  the  contract  for  providing 
for  the  poor,  and  whom  the  def^dant,  in  conjunction  with  others, 
appoints  to  his  situation,  and  whose  conduct  it  is  his  duty  to  super- 
intend. Under  these  circumstances,  it  seems  to  me,  that  all  the  mis- 
chief which  was  contemplated  by  the  legislature  would  arise,  if  we  were 
to  hold  that  it  was  lawful.  I  am  therefore  clearly  of  opinion,  that  the 
defendant's  case  falls  both  within  the  words  and  spirit  of  the  act  of 
parliament,  and  that  the  rule  for  a  new  trial  must  therefore  be  made 
absolute.  Rule  absolute. 
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GURNEY  and  Others  v.  LANGLANDS.— p.  330. 

An  UBue  having  been  directed  to  eatiflfy  the  Court  as  to  the  forgery  of  a  signature  to  a  war- 
rant of  attorney,  a  verdict  was  found,  establishing  the  genuineness  of  it,  upon  evidence 
satiafactory  to  Uie  judge  who  trieil  the  cause,  and  to  the  Court  upon  his  report  of  it.  In 
the  course  of  the  trial,  an  inspector  of  franks,  who  had  never  seen  the  party  write,  was 
called  ti>  prove,  from  his  knowledge  of  hand-writing  in  general,  that  the  signature  in 
question  was  not  genuine,  but  an  imitation;  this  evidence  hsving  been  rejected,  the 
Court  refused  to  disturb  the  verdict,  on  the  ground  that  such  evidence,  even  if  admis- 
sible, was  entitled  to  very  little  weight,  and  that  the  issue  being  to  satisfy  the  Court, 
a  new  trial  ought  not  to  be  granted,  unless  for  the  rejection  of  evidence  which  might 
Teasoaably  have  altered  the  vodicL    Qunre^  if  auch  evidence  be  admissible  at  all. 

Feigned  issue  directed  by  the  Court  of  King's  Bench,  to  try  whether 
the  supposed  signature  of  Thomas  Gurney  the  plaintiff,  to  a  certain 
warrant  of  attorney,  dated  16th  April,  1821,  was  forged.  At  the  trial 
before  Wood,  B.,  at  the  last  assizes  for  Surrey,  the  plaintiff,  in  support 
of  the  aflBrmative  of  the  issue,  tendered  the  evidence  of  Joseph  Hume, 
inspector  of  franks  at  the  post-office,  who  stated,  that  he  was  unac- 
quainted with  the  plaintiff's  hand- writing,  and  was  then  asked  the  fol- 
lowing question:  "From  your  knowledge  of  hand- writing,  do  you  be- 
lieve the  hand- writing  in  question  to  be  a  genuine  signature,  or  an  imi- 
tation." This  question  was  objected  to,  and  the  objection  allowed  by 
the  learned  Judge,  who  stated  in  his  report  the  following  reasons: 
"When  a  witness  has  seen  another  write,  or  has,  by  receiving  notes  or 
letters  from  him,  become  acquainted  with  his  hand-writing,  he  has  a 
ground  of  forming  a  belief  as  to  it.  But  where,  as  in  this  case,  he 
acknowledges  that  he  had  not  any  previous  acquaintance  whatever  with 
the  hand- writing  of  the  plaintiff,  he  could  not,  as  I  conceived,  have  any 
foundation  for  his  opinion  or  belief,  whether  the  signature  in  question 
was  genuine  or  only  an  imitation ;  for  he  had  never  seen  or  had  any 
kno  wledge  of  that  of  which  it  was  supposed  to  be  an  imitation.  There 
ia  no  general  known  standard  by  which  hand-writing  can  upon  inspec- 
tion only  be  determined  to  be  counterfeited,  without  some  previous 
know^dge  of  the  genuine  hand-writing,  the  hand-writings  of  men  being 
as  various  as  their  faces.  Opinions  of  skilful  engineers  and  mariners, 
&c.,  may  be  given  in  evidence  in  matters  depending  upon  skill,  viz. :  as 
to  what  effect  an  embankment  in  a  particular  situation  may  have  upon 
a  harbour,  or  whether  a  ship  has  been  navigated  skilfully.  Because, 
in  such  cases,  the  witness  has  a  knowledge  of  the  alleged  cause,  and 
bis  skill  enables  him  to  judge  and  form  a  belief  of  the  effect.  I  had 
never  known  such  loose  general  evidence  admitted,  or  even  offered,  and 
it  struck  me,  that  the  admission  of  it  would  produce  much  mischief, 
and  greatly  endanger  written  securities."  The  evidence  on  the  part  of 
the  defendant,  of  the  subscribing  witnesses  to  the  warrant  of  attorney 
and  others,  was  so  strong,  that  the  jury  declared  themselves  satisfied, 
and  found  a  verdict  for  the  defendant  Knowfys,  in  last  Michaelmas 
term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  this  evi- 
dence was  admissible,  and  had  been  rejected.    And  now, 

Marry  at  and  Oumty  showed  cause,  and  suggested  that  this  being 
an  issue  to  satisfy  the  conscience  of  the  Court,  a  new  trial  ought  not 
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to  be  granted,  unless  evidence  of  a  cogent  nature  had  been  rpjocted. 
And  they  contended,  that  whether  this  waa  admissible  or  not,  still  that, 
at  all  events,  it  could  not  have  produced  any  alteration  in  the  verdict. 

Knowly%  and  Ohitty^  contra.  GoodtMt  dem.  Revett  v.  Braham^  4 
T.  B.  497,  and  Rex  v.  Cator^  4  Esp.  117,  establish  the  admiwibilitj 
of  the  evidence.  In  Birch  v.  Qrewe^  London  sittings  after  Trinity 
term,  1821,  the  same  evidence  here  offered  was  received  by  Abbott,  C. 
J.  It  is  impossible  to  say  what  effect  it  might  hate  produced  on  the 
jury,  because,  if  not  overruled,  it  would  have  been  followed  up  by  the 
evidence  of  many  other  skilful  persons  to  the  aaoie  effect.  And  when 
evidence  has  been  wholly  excluded,  the  Court  will  not  weigh  very 
nicely  what  effect  it  might  have  had  if  received. 

Abbott,  C.  J.  I  have  long  been  of  opinion,  thjit  evidence  of  this 
description,  whether  in  strictness  of  law  receivable  or  not.  ought,  if 
received,  to  have  no  great  weight  given  to  it.  This  was  an  issue  di- 
rected by  the  Court,  in  order  to  enaWe  them  to  come  to  a  satisfactory 
conclusion  upon  a  rule  pending  before  them,  The  other  evidence  in 
this  case  was  of  so  cogent  a  description  as  to  have  produced  a  verdict 
satisfactory  to  the  Judge  who  tried  the  cause;  and  I  can  pronounce  my 
judgment  much  more  to  my  own  satisfaction  upon  a  verdict  so  found, 
than  if  this  evidence  had  been  admitted,  and  had  produced  a  contrary 
verdict.  For  I  think  it  much  too  loose  to  be  the  foundation  of  a  judicial 
decision,  either  by  judges  or  juries.  The  rule,  therefore,  for  a  new  trial 
must  be  discharged. 

Batlet,  J.,  concurred. 

HoLRoTD,  J.  I  have  great  doubt  whether  this  is  legal  evidence ;  but 
I  am  perfectly  clear  that  it  is,  if  received,  entitled  to  no  weight;  and 
Htm  being  an  issue  directed  to  satisfy  the  Court,  we  shall  best  exercise 
our  discretion  by  revising  a  new  trial. 

BssTy  J.  There  can  be  no  doubt  that  this  is  not,  in  all  probability, 
the  natural  hand-writing  of  the  party;  for  it  is  clear,  that  if  at  the  time 
he  wrote  it  he  had  the  intention  to  dispute  the  deed,  he  would  not  sign 
it  in  his  usual  mode.  The  evidence,  therefore,  if  received,  would  be 
entitled  to  no  weight  It  is  impossible  for  any  person  to  speak  to  hand 
writing  being  an  imitation,  unless  he  has  seen  the  original :  and  it  docs 
not  appear  to  me  necessarily  to  follow,  that  an  inspector  of  franks  has 
peculiar  means  of  ascertaining  imitated  hand-writing.  I  think,  at  all 
events,  this  evidence  was  properly  rejected,  sufiicient  ground  not  havmg 
been  previously  laid  for  receiving  it  But  still,  even  if  it  was  receiva*- 
hie,  I  am  satisfied  that,  on  the  ground  stated  by  my  Lord  Chief  Jus- 
tice, this  rule  ought  to  be  discharged 

Rule  discharged 
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FAREBROTHER  v.  SIMMONS.— p.  333. 

Tbe  tfMt  eomemplated  by  the  I7th  tec  of  tiM  HaUile  of  frauds,  who  U  to  bind  a  defciNiftiit 
by  biB  signatara,  most  be  a  thiid  penoo,  and  not  the  other  conuractiog  part>' ;  and  there- 
fnn,  where  an  auctioneer  wrote  down  the  dt^fendant's  name  by  his  authority,  opiiosite  to 
the  lot  purchased:  Held,  that  in  an  action  brought  in  tbe  name  of  the  auctioneer,  the  en- 
tiy  in  such  book  was  not  aofficient  to  take  the  case  out  of  the  statute. 

Assumpsit  by  the  plaintiflf,  an  auctioneer,  against  the  defendant,  for 
not  taking  or  clearing  away  or  paying  the  purchase  money,  being  34/. 
for  a  lot  of  turnips,  standing  and  being  on  certain  land.  Second  count, 
for  crops  of  turnips  bargained  and  sold,  &c.,  and  the  usual  money  counts. 
Plea,  general  issue.  At  the  trial  before  Wood,  B.,  at  the  last  assizes 
for  the  county  of  Surry,  the  only  question  was,  whether  there  was  a 
sufficient  contract  in  writing  to  satisfy  the  statute  of  frauds.  It  appear- 
ed that  the  contract  given  in  eyidence  was  the  book  in  which  the  plain- 
tiff himself  had  written  down  the  different  biddings  opposite  to  the  lots, 
and  which  book  had  been  duly  stamped.  The  learned  Jndge  directed 
a  verdict  for  the  plaintiff,  reserving  to  the  defendant  liberty  to  move  to 
enter  a  nonsuit  .  Marryat,  in  last  Michaelmas  term,  obtained  a  rule 
nisi  for  that  purpose,  and  cited  Wright  v.  Dannah,  2  Gamp.  £03. 

Oumey  and  Abraham  now  showed  cause.  This  was  no  interest  in 
land ;  for  the  turnips  having  ceased  to  grow,  the  land  merely  was  a 
warehouse  for  them.  Bat  even  if  this  be  not  so,  the  book  is  sufficient 
to  take  the  case  out  of  the  statute.  For  the  plaintiff  may  be  con- 
sidered as  the  agent  of  both  himself  and  the  defendant  for  the  purpose 
of  reducing  the  contract  into  writing.  The  case  of  Wright  v.  Vannah 
ia  distinguishable.  There  the  party  who  wrote  the  memorandnm  was 
the  person  who  made  the  sale  for  his  own  benefit.  Here  it  is  the  case 
of  an  auctioneer,  who  has  no  personal  interest  in  the  transaction. 

Abbott,  C.  J.  The  most  favourable  way  for  the  plaintiff  is  to  treat 
the  question  as  a  case  of  goods  sold  and  delivered;  and  then  the*  goods 
being  above  the  price  of  10/.  the  case  will  fall  within  the  17th  section 
of  the  statute  of  jfrauds,  which  requires  some  note  or  memorandum  in 
writing  of  the  bargain,  to  be  made  and  signed  by  the  parties  to  be 
charged  by  it,  or  their  agents,  thereimto  lawfully  authorized.  Now, 
the  question  is,  whether  the  writing  down  the  defendant's  name  by  the 
plaintiff,  with  the  authority  of  the  defendant,  be  in  law  a  signing  by  the 
defendant's  agent  In  general,  an  auctioneer  may  be  considered  as  the 
agent  and  witness  of  both  parties.  But  the  difficulty  arises,  in  this 
case,  from  the  auctioneer  suing  as  one  of  the  contracting  parties.  The 
case  of  Wright  v.  Dannah  seems  to  me  to  be  in  point,  and  fortifies  the 
conclusion  at  which  I  have  arrived,  viz:  that  the  agent  contemplated  by 
the  legislature,  who  is  to  bind  a  defendant  by  his  signature,  must  be 
some  third  person,  and  not  the  other  contracting  party  upon  the  record. 

Rule  absolute. 
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BENSLEY  and  Another  v.  BIGNOLD— p.  335. 

K  printer  cannot  reoorer  for  labour  or  material  used  in  printings  any  work,  unlen  he 
affixes  his  name  to  it,  pimuant  to  the  39  G.  8,  c  79,  •.  27. 

Action  by  the  plaintiffs,  who  were  printers,  to  recover  the  sum  of 
921.  5s.  for  printing  a  pamphlet,  entitled,  "An  Elucidation  of  the  Sys- 
tem of  Fire  and  Ltfe  Insurance."  Part  of  the  charge  was  for  printing 
and  part  for  paper.  At  the  trial  before  Abbott,  C.  J.,  at  the  London 
sittings  after  last  Hilary  term,  the  pamphlet  was  produced,  and  it  pur- 
ported to  be  printed  by  Pinnock  and  Maunder,  267,  Strand,  and  not  by 
the  plaintiffs.  It  was  objected  on  the  part  of  the  defendant,  that  the 
plaintiffs  could  not  recover,  the  39  G.  3,  c.  79,  s.  27,  having  enacted. 
"  That  every  person  who  shall  print  any  paper  or  book  whatsoever, 
which  shall  be  meant  or  intended  to  be  published  or  dispersed,  whether 
the  same  shall  be  sold  or  given  away,  shall  print  upon  the  front  of  every 
such  paper,  if  the  same  shall  be  printed  on  one  side  only,  and  upon  the 
first  and  last  leaves  of  every  paper  or  book  which  shall  consist  of  more 
than  one  leaf,  in  legible  characters,  his  or  her  name,  and  the  name  of 
the  city,  town,  parish,  or  place,  and  also  the  name  (if  any)  of  the  square, 
street,  lane,  court,  or  place  in  which  his  or  her  dwelling-house  or  usual 
place  of  abode  shall  be ;  and  every  person  who  shall  omit  so  to  print 
his  name  and  place  of  abode,  on  every  such  paper  or  book  printed  by 
him,  and  also  every  person  who  shall  publish  or  disperse,  or  assist  in 
publishing  or  dispersing,  either  gratis  or  for  money,  any  printed  pa- 
per or  book,  which  shall  have  been  printed  after  the  expiration  of 
forty  days  after  the  passing  of  this  act,  and  on  which  the  name  and 
place  of  abode  of  the  person  printing  the  same  shall  not  be  printed 
as  aforesaid,  shall,  for  every  copy  of  such  paper  so  published  or 
dispersed  by  him,  forfeit  and  pay  the  sum  of  20/."  It  was  con- 
tended, that  the  statute  being  imperative,  the  printer  must  print  his 
name',  &c.,  and  that  the  case  must  be  governed  by  the  same  principles 
as  those  which  had  been  applied  to  other  prohibitory  statutes;  amd Bib- 
bans  V.  Crickettyl  Bos.  & Pul.  264 ;  Lightfoot  v.  Tenant,  ibid.  551 ; 
Law  V.  Hodsouy  2  Campb.  147 ;  11  East,  300,  S,  C.  and  Lang  ton  v. 
HugheSy  1  Maule  &  Selw.  593,  were  cited.  The  Lord  Chief  Justice 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  for  that  purpost 
having  been  obtained  in  last  Easter  term 

Scarlett  and  F.  Pollock  now  showed  cause. — The  omission  to  insert 
the  name  of  the  printer  on  the  pamphlet  in  question  does  not  consti- 
tute such  a  breach  of  the  law  as  will  prevent  the  plaintiffs  recovering 
in  this  action.  It  is  a  well  established  rule,  tliat  where  an  act  creates 
a  new  offence,  by  prohibiting  what  was  lawful  before,  and  jgives  a  spe- 
cific remedy  against  such  new  offence,  that  remedy  must  be  pursued. 
But  if  it  be  an  offence  at  common  law,  an  indictment  is  also  maintain- 
able. Rex  V.  RohinsoUy  2  Burr.  803.  And  where  newly  created 
offences  are  only  prohibited  by  the  general  prohibitory  clause  of  an 
act  of  parliament,  an  indictment  will  lie ;  but  where  there  is  a  particu- 
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lar  prohibitory  clause,  specifying  only  particular  remedies,  those  reme- 
dies must  be  pursued.  Rex  v.  Wrignty  1  Burr.  544.  The  omission 
to  insert  the  name  of  the  printer  was  not  an  offence  at  common  law. 
It  was  made  so  by  a  statute  which  contains  no  general  prohibitory 
clause,  but  a  particular  clause,  which  is  not  prohibitory,  specifying  a 
particular  remedy.  It  is  not,  therefore,  an  indictable  offence ;  and,  if 
not,  it  is  not  such  a  breach  of  a  law  as  to  operate  as  a  bar  to  a  demand 
otherwise  just.  It  is  true  that,  in  Marchant  v.  Evan9^  2  B.  Moore, 
14,  the  Court  of  Common  Pleas  decided  that  an  action  could  not  be 
maintained  by  a  printer  for  printing  and  publishing  a  weekly  periodi- 
cal work,  printed  on  stamped  paper,  and  distributed  as  newspapers, 
unless  the  printer  lodged  his  name  at  the  stamp  oflSce  in  an  affidavit, 
or  had  his  name  and  place  of  abode  printed  on  some  part  of  the  pub- 
lication, as  required  by  the  38  O.  8,  c.  78,  s.  1.  In  that  statute,  how- 
ever, there  was  a  distinct  prohibitory  clause,  without  any  specific 
penalty,  and  a  separate  clause  with  a  penalty  annexed.  In  the  39  G. 
3,  there  is  no  prohibitory  clause  whatever,  but  merely  a  particular 
regulating  clause,  protected  by  a  specific  penalty.  That  case,  there- 
fore, confirms  the  distinction  which  has  been  laid  down  in  many  former 
cases,  between  a  prohibition  and  a  penal  enactment.  The  cases  cited 
at  the  trial  are  inapplicable  to  the  present.  Law  v.  Hodgnon  was 
decided  on  the  ground  of  fraud,  and  the  other  three  cases  cited  were 
cases  of  actual  prohibition.  In  Sullivan  v.  Greaves,  Park  on  Insur- 
ance, 8,  Qallini  v.  Laborie,  6  T.  R.  242,  SUers  v.  La%hley,  6  T.  R. 
61,  Brown  v.  Turner^  7  T.  R.  630,  Camden  v.  Anderson,  1  Bos.  & 
Pul.  272,  Mitchell  v.  Cochhum,  2  H.  Bl.  379,  Booth  v.  Hodgson,  6  T. 
R.  405,  AubeH  v.  Maze,  2  Bos.  k  Pul.  371,  Buck  v.  Buck,  I  Campb. 
550,  Lof house  v.  Wharton,  2  Campb.  221,  Parkin  v.  Dick,  3  Taunt.  6, 
Webb  V.  Brook,  2  B.  Moore,  14,  Marchant  v.  Evans,  3  Barn,  k  A.  179, 
,  and  Cannan  v.  Bryce,  either  an  indictment  might  have  been  supported 
at  common  law,  or  the  statute  in  each  particular  case  contained  distinct 
words  of  prohibition,  or  such  as  rendered  the  contract  null  and  void 
ab  initio.  The  cases  of  Tenant  v.  Elliott,  1  Bos.  k  Pull.  3,  Farmer  v. 
Russell,  1  Bos.  k  Pul.  296,  Robinson  v.  Bland,  2  Burr.  1077,  Faikney 
V.  Reynous,  4  Burr.  2069,  and  Fetrie  v.  Hannay,  3  T.  R.  419,  are 
authorities  to  show  that  a  defendant  is  not  allowed  upon  all  occasions 
to  avail  himself  of  illegality  as  a  protection  against  a  just  demand, 
even  in  transactions  in  contravention  of  the  policy  of  particular  sta- 
tutes. In  Oremare  v.  Le  Clere  Bois  Valon,  2  Campb.  144,  it  was 
held,  that  a  person  not  licensed  as  a  surgeon,  according  to  the  3  Hen. 
8,  c.  11,  may  recover  for  business  done  on  a  quantum  meruit,  the  act 
not  being  prohibitory,  but  merely  penal.  The  words  of  the  act  are, 
**  no  person  shall  take  upon  himself  to  exercise  physic  or  surgery,  &c.,' 
without  license,  under  penalty  of  5^.  per  month."  In  Hodgson  v. 
Temple,  5  Taunt.  181,  it  was  held,  that  a  person  selling  spirits  to  a  re- 
tail dealer,  who  is  also  a  distiller,  which  union  of  trade  is  prohibited  by 
the  26  O.  8,  c.  78,  s.  54,  may  recover,  although  he  knew  that  the  spi- 
rits were  to  be  used  in  the  distillery ;  and  in  Johnson  v.  Hudson,  11 
East,  180,  it  was  held,  that  an  unlicensed  dealer  in  tobacco  might 
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recover  in  an  action  for  tobacco  sold  and  delivered,  notwithstanding 
the  statute  29  Geo.  3,  c.  68,  s.  70,  which  enacts  that  every  person  who 
shall  deal  in  tobacco  shall,  before  he  shall  deal  therein,  take  out  a 
license,  and  by  s.  7,  this  license  was  to  be  renewed  yearly,  under  a 
penalty  of  501.  The  ground  of  the  decision  in  that  case  was,  that 
there  was  no  clause  whatever  making  the  contract  illegal,  but  that,  at 
most,  it  was  a  mere  breach  of  a  revenue  regulation,  which  was  pro- 
tected by  a  specific  remedy.  The  three  cases  last  cited  are  strong 
authorities  in  favour  of  the  plaintiff's  right  to  recover  in  this  action : 
besides,  in  this  case,  a  great  part  of  the  plaintiffs'  demand  arises  in 
respect  of  the  paper  provided  by  them  for  printing,  and  for  that,  at 
all  events,  they  are  entitled  to  recover. 

Guerney^  contra^  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  rule  for  entering  a  non^ 
suit  must  be  made  absolute.  Where  a  statute  directs  a  particular  thing 
to  be  done,  it  must  be  done.  And  if  there  be  an  omission  to  do  the 
thing  required,  it  is  not  an  excuse  that  the  party  did  not  intend  to  com- 
mit  a  fraud.  This  is  a  rule  generally  acted  upon  in  the  exchequer,  in 
cases  arising  out  of  the  breach  of  the  revenue  laws,  by  which  particu- 
lar things  are  directed  to  be  done  or  omitted.  The  object  of  the  39  G. 
3,  c.  79,  manifestly  was  to  ascertain,  first,  who  the  printer  of  every 
publication  is ;  and  second,  through  him  to  ascertain  the  author.  The 
27  sec.  of  that  statute  requires,  that  every  person  who  shall  print  any 
paper  or  book,  shall  print  upon  the  first  and  last  leaves  of  such  paper 
or  book  his  or  her  name,  (not  the  name  of  any  employer,)  and  the  name 
of  his  or  her  place  of  residence.  The  statute  therefore  contains  a  pos- 
itive direction,  that  the  name  shall  be  so  printed.  Here,  that  has  not 
been  done,  and  the  omission  to  print  the  name  was  a  direct  violation 
of  the  statute.  And  I  am  of  opinion,  that  a  party  cannot  be  permitted 
to  sue  either  for  work  and  labour  done,  or  for  materials  provided, 
where  the  whole  combined  forms  one  entire  subject  matter,  made  in  * 
direct  violation  of  the  provisions  of  an  act  of  parliament.  The  rule 
for  entering  a  nonsuit  must  therefore  be  made  absolute. 

Batley,  J.  The  39  G.  3,  c.  79,  establishes  several  regulations  for 
.  public  purposes.  It  requires  that  certain  acts  shall  be  done,  and  makes 
it  penal  for  any  person  to  neglect  to  do  those  acts.  The  omission  to  do 
them  is  a  direct  violation  of  the  law :  and  a  party  cannot  be  permitted, 
in  a  court  of  law,  to  recover  for  work  and  labour  done  in  direct  violation 
of  the  law.  Where  a  provision  is  enacted  for  public  purposes,  I  think 
that  it  makes  no  difference  whether  the  thing  be  prohibited  absolutely 
or  only  under  a  penalty.  The  public  have  an  interest  that  the  thing  shall 
not  be  done,  and  the  objection  in  this  case  must  prevail,  not  for  the  sake 
of  the  defendant,  but  for  that  of  the  public. 

HoLROTD,  J.  The  principle  applicable  to  the  present  case,  is  fully 
established  by  many  decided  authorities.  There  does  not  appear  to 
me  to  be  any  sound  distinction  between  those  cases  where  a  statute  re- 
quires a  thhig  to  be  done,  and  where  it  prohibits  it  from  being  done. 
Here  the  act  requires  the  printer's  name  to  appear  on  the  book,  which 
is  in  effect  the  same,  as  if  it  prohibited  him  from  printing  any  work 
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without  affixing  his  name  fo  it.  Supposing,  however,  that  there  is  a 
distinction  between  those  casea  where  a  thing  is  prohibited  generally, 
and  where  it  is  prohibited  only  under  a  penalty,  in  this  case  it  is  not 
merely  prohibital  under  a  penalty,  for  here  the  act  expressly  requirei^ 
that  the  printer's  name  shall  be  printed,  which  is  the  same  thing  as  if 
It  had  expressly  prohibited  him  from  printing  a  work  without  doing  so. 
The  rule  therefore  must  be  absolute. 

Best,  .1.  The  distinction  between  mala  prohibita  and  mala  in  se  haa 
oeen  long  since  exploded.  It  was  not  founded  upon  any  sound  princi- 
ple, for  it  is  equaUy  unfit,  that  a  man  should  be  allowed  to  take  advan- 
tage of  what  the  law  says  he  ought  not  to  do,  whether  the  thing  be  pro* 
hibited,  because  it  is  against  good  morals,  or  whether  it  be  prohibited, 
because  it  is  against  the  interest  of  the  state.  The  object  of  the  39  G. 
3,  was  to  provide  the  most  effectual  means  of  discovering  the  authors 
of  every  publication,  in  order  that  they  might  be  made  answerable  for 
the  contents,  and  for  that  purpose,  it  has  directed,  that  all  the  parties 
concerned  in  bringing  the  publication  into  the  world,  whether  printers 
or  publishers,  shall  be  made  known.  Here,  the  printer's  name  has  not 
been  printed  upon  the  publication  as  required  by  the  act  of  parliament, 
and  that  being  so,  there  is  no  legal  contract  on  which  an  action  can  be 
founded,  inasmuch  as  the  thing  was  done  in  direct  violation  of  the  law. 
The  case  of  Marchant  v.  Evans  is  precisely  in  point.  I  am  of  opin^ 
ion,  therefore,  that  this  pamphlet  having  been  sent  out  without  the  name 
of  the  printer,  he  cannot  recover  for  the  labour,  or  for  the  materials 
used  in  printing  it    The  rule  therefore  must  be  made  absolute. 

Rule  absolute. 


SLEAT  and  Others  v.  FAGG ^p.  342. 

A  parcel  containing  countiy  bankers*  notes,  of  the  value  of  1300/.,  and  addressed  to  tbeii 
clerk,  in  order  to  conceal  the  nature  of  its  contentfi,  was  delivered  to  the  carrier,  without 
any  notioe  of  its  value,  to  be  carried  bv  a  mail-conch,  and  was  accepted  by  him  to  be  so 
carried.  The  parcel  was  sent  by  a  diiicrent  coach,  and  was  lost  'I'he  carriers  bad  pre 
viously  given  notice  that  they  would  not  be  answerable  for  any  parcel  above  5/1  in  value 
if  lost  or  damaged,  unless  an  insurance  were  paid,  ^o  insurance  having  been  paid  in 
tiiiB  ease:  Held,  notwithstanding,  that  the  carrier  was  responsible  for  the  loss. 

Declaration  stated,  that  m  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  had  catised  to  be  delivered  to  the  defendant  a 
parcel,  containing  promissory  notes  for  nayment  of  money,  country  bank 
notes,  and  other  notes,  of  the  value  or  3000/.,  and  certain  promissory 
notes  by  the  plaintifli,  for  the  payment  of  money  on  demand  to  the 
bearer  thereof,  to  be  forwarded  by  defendant  for  plaintiffs,  towards 
Christ  church,  in  the  county  of  Hants,  for  a  certain  reward  to  defend- 
ant in  that  behalf;  defendant  undertook  to  forward  such  parcel  towards 
Christ  church,  by  a  certain  coach  called  The  Pool  Mail.  Breach,  that 
defendant  did  not  forward  the  parcel  by  the  Pool  mail,  but,  on  the  con- 
trary,  caused  the  parcel  to  be  sent  by  a  certain  other  coach,  whereby 
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the  parcel  and  contents  were  lost  to  plaintiflf.  Plea,  non-assumpsit.  At 
the  trial,  before  Abbott,  0.  J.,  at  the  London  sittings  after  last  Hilary- 
term,  the  following  appeared  to  be  the  facts  of  the  case.  The  plaintiffs 
were  bankers,  resident  at  Christ  church,  in  the  county  of  Hants,  and 
issued  promissory  notes,  payable  at  their  agents'  in  London,  Messrs.  Ro- 
gers, Towgood  and  Co.  The  latter,  for  a  considerable  time,  had  been  in 
the  habit  of  sending,  on  the  first  day  of  every  month,  a  parcel,  containing 
a  large,  quantity  of  notes,  paid  by  them  on  account  of  the  plaintiffs  during 
itie  preceding  month,  addressed  to  Mr.  Angier,  Christ  church,  Hants, 
lie  then  being  the  head  clerk  in  the  plaintiffs'  banking-house.  These 
parcels  were  sent  to  the  office  of  the  defendant,  at  the  Bell  and  Crown. 
Holborn,for  the  purpose  of  being  forwarded  by  them  to  Christ  church 
by  the  Pool  mail,  and  were  not  insured  as  parcels  of  value.  On  the  1st 
December,  1820,  Rogers,  Towgpod  and  Co.,  delivered  at  the  office  of 
the  defendant  in  Holborn,  a  brown  paper  parcel,  containing  notes  of 
the  plaintiffs,  to  the  amount  of  1300/.  It  was  addressed  to  «  R,  Angier, 
Christ  church,  Hants,  per  mail,"  and  the  defendant's  book-keeper  book- 
ed it  to  go  by  the  mail.  It  was  in  fact  sent  by  a  Southampton  light  coach, 
which  went  from  the  same  office  at  half  past  four  in  the  evening.  It 
was  the  practice  at  the  office  to  send  all  parcels  addressed  to  Christ 
church,  which  arrived  at  the  office  before  that  hour,  by  the  light  coach, 
and  the  defendant  had  so  sent,  for  several  preceding  months,  the  par- 
cels which  had  been  addressed  to  Mr.  Angier,  and  which  had  been  di- 
rected to  go  by  the  mail.  The  Southampton  light  coach  left  the  inn  in 
Holborn  at  half  past  four ;  it  stopped  for  supper  and  other  purposes  on 
the  road;  and  at  Southampton  the  parcels  are  taken  out  to  be  ready  when 
the  mail  arrives.  The  mail  leaves  the  Bell  and  Crown  in  Holborn  at 
half  past  seven  in  the  evening,  and  arrives  at  Southampton  about  twenty 
minutes  after  the  light  coach,  and  then  any  parcels  coming  by  the 
other  coach,  addressed  to  Christ  church,  are  put  into  the  mail,  and  for- 
warded to  Ringwood,  where  such  parcels  are  then  put  into  a  mail-cart, 
and  conveyed  to  Christ  church.  Neither  of  these  coaches  went  the 
whole  way  from  London  to  Christ  church.  The  price  of  the  carriage  of 
such  parcels  was  the  same  by  both  coaches.  It  appeared  that  the  de- 
fendant had  given  notice  that  he  would  not  be  answerable  for  any  article 
exceeding  5/.  value,  if  lost,  stolen,  or  damaged,  unless  the  article  were 
insured ;  and  the  plaintiffs  were  cognizant  of  that  notice.  Where  an 
article  was  insured  as  a  parcel  of  value,  it  was  the  practice  in  the  de- 
fendant's office  to  place  it  while  there  in  an  iron  chest,  and  upon  load- 
ing the  coach,  to  place  it  in  the  boot  of  the  coach,  with  the  heavy  lug- 
gage over  it,  so  as  that  it  could  not  be  taken  out  without  removing  the 
superincumbent  articles.  The  parcel  in  question  not  having  been  in- 
sured as  a  parcel  of  value,  was  placed  under  the  seat  in  the  inside  of  the 
coach,  and  was  lost.  The  defendant's  book-keeper  stated  that  he  had 
always  supposed  the  parcels  sent  to  the  plaintiffs  to  contain  som6  month- 
ly publication.  On  that  day  on  which  the  parcel  in  question  was  lost,  a 
person  who  booked  himself  late  in  the  evening,  in  the  name  of  Jones, 
for  Southampton,  as  an  inside  passenger,  and  who  was  present  when  the 
coach  was  loading,  and  heard  the  names  of  the  persons  to  whom  the . 
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different  parcels  were  addressed  called  over,  went  by  the  coach  as  far 
as  Farnham,  saying,  that  he  meant  to  sleep  there,  but,  upon  inquiry,  no 
information  could  afterwards  be  obtained  there  respecting  him,  and  there 
was  very  little  doubt  that  he  was  the  person  who  had  stolen  the  parcel. 
On  the  following  morning,  some  of  the  notes,  to  the  amount  of  1050/., 
were  presented  for  payment  at  Messrs.  Rogers,  Towgood  and  Co.  and 
paid.  The  defendant,  W.  G.  Rogers  and  C.  Blayney  were  the  proprie- 
tors of  the  Pool  mail ;  the  defendant  and  two  other  different  persons 
were  the  proprietors  of  the  Southampton  light  coach.  Upon  these  facts 
the  liOrd  Chief  Justice  was  of  opinion,  that  if  there  had  been  a  mail- 
coach  travelling  the  whole  way  from  London  to  Christ-church,  the 
plaintiffs  would  have  been  entitled  to  recover ;  but  the  fact  being  other- 
wise, he  left  it  to  the  jury  to  consider  whether  the  risk  was  increased 
by  sending  the  parcel  by  the  light  coach  instead  of  the  mail ;  telling 
them,  if  they  were  of  opinion  that  the  risk  of  the  loss  was  increased 
by  sending  the  parcel  by  the  substituted  mode  of  conveyance,  they 
should  then  find  their  verdict  for  the  plaintiffs.  A  verdict  was  found 
for  the  plaintiffs  for  1050/.  A  rule  nisi  having  been  obtained  in  last 
Michaelmas  term  for  a  new  trial,  on  the  ground  that  the  carrier  was  in 
this  case  protected  by  the  terms  of  his  notice,  the  parcel  not  having 
been  insured. 

Scarlettf  Marryat^  and  F.  Pollock^  now  showed  cause.  The  defend- 
ant is  not  protected  by  his  notice ;  for  this  is  a  case  not  of  negligence 
in  the  course  of  the  performing  contract,  but  of  non-performance  of  the 
contract.  The  defendant  contracted  to  send  by  one  coach,  and  in  fact 
he  sent  by  another.  If  a  purchaser  of  goods  directs  the  vendor  to  send 
them  by  a  particular  ship,  and  he  sends  them  by  another,  and  they  are 
lost,  the  vendor  would  clearly  be  responsible.  Here  too,  the  jury  have 
found  that  the  risk  was  increased  by  the  defendant  having  sent  the 
parcel  by  the  light  coach  instead  of  the  mail.  The  want  of  notice  to 
the  carrier  of  the  value  of  the  parcel,  might  possibly  have  been  an 
answer  to  this  action,  if  the  parcel  had  been  sent  by  the  Pool  Mail,  and 
lost  in  the  course  of  conveyance. 

Littledale  and  Parke^  contra.  No  notice  having  been  given  to  the 
defendant  of  the  value  of  the  parcel,  he  is  discharged  from  liability  by 
the  stipulation  in  hi^  notice,  that  he  will  not  be  answerable  for  any 

rids  above  a  certain  Value  unless  insured.  In  BaUon  v.  Donovan^  4 
k  A.  21,  it  was  held,  that  any  unfair  concealment  of  the  value  of 
the  parcel  by  the  party  sending  it  discharges  the  carrier,  and  Batlet, 
J.,  tnere  says,  ^^  that  the  holding  out  as  an  ordinary  risk,  what  is  really 
an  extraordinary  one,  is  a  legal  fraud."  In  this  case,  the  notes  were 
enclosed  in  a  brown  paper  parcel,  and  addressed  to  a  clerk  of  the 
plaintiffs,  for  the  very  purpose  of  concealing  the  nature  of  the  contents 
from  third  persons,  but  the  defendant  was  thereby  also  deceived,  and 
was  induced  to  consider  it  as  a  parcel  of  no  value,  and  to  place  it  in  a 
part  of  the  coach  where  parcels  of  little  value  are  usually  placed.  It 
is  true  that  the  defendant  undertook  to  carry  this  parcel  by  the  Pool 
Mail,  but  that  special  undertaking  cannot  vary  the  consequences  of  any 
breach  of  the  contract.  The  defendant  enters  into  the  contract  to  carry 
VOL.  VII. — 13 
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by  a  particular  conveyance,  on  the  condition  only,  that  the  party  shall 
deal  fairly,  and  not  commit  any  fraud.  In  BaUon  v.  Donovan^  there 
was  a  mere  omission  on  the  part  of  the  plaintiff,  to  give  the  carrier 
notice  of  the  value  of  the  parcel ;  here  there  is  an  additional  circum- 
stance, the  parcel  is  addressed  to  a  clerk  of  the  plaintiffs,  for  the  very 
purpose  of  concealing  the  nature  of  its  contents,  and  that  was  a  fraud 
upon  the  defendant,  and  nullified  the  contract.  In  Nichohan  v.  Willarij 
6  East,  507,  the  defendants,  who  were  proprietors  of  a  mail  and  heavy 
coach,  contracted  to  send  a  parcel  by  the  mail ;  it  was  booked  for  the 
heavy  coach,  and  it  was  lost.  They  were  held  not  to  be  liable  for  the 
loss. 

Abbott,  C.  J.  I  am  of  opinion,  that  there  is  no  ground  for  disturb- 
ing this  verdict  I  cannot  say  that  the  non-communication  of  the  con- 
tents of  the  parcel  to  the  carrier,  and  the  directing  of  it  to  a  clerk  of 
the  plaintiff  for  the  purpose  of  concealing  its  contents,  was  such  a 
fraud  upon  the  carrier  as  to  make  his  contract  null  and  void.  It  has 
been  held,  indeed,  that  a  plaintiff  shall  not  be  allowed  to  complain  of 
a  negligent  performance  of  the  contract  by  the  carrier,  where  that  ne- 
gligence has  been  occasioned  by  the  plaintiff^s  own  act,  viz. :  by  his 
treating  the  parcel  as  a  thing  of  no  value.  This,  however,  is  not  the 
case  of  the  negligent  performance  of  the  contract,  but  of  a  refusal  alto- 
gether to  perform  it,  for  the  defendant  did  not  send  the  parcel  by  the 
rool  Mail,  as  he  had  contracted  to  do.  This  forms  a  material  distinc- 
tion between  this  case  and  that  of  Batson  v.  Donovan.  Besides,  in 
this  case,  the  jury  have  expressly  found,  that  by  the  substituted  mode 
of  conveyance,  the  property  was  exposed  to  greater  risk  than  it  would 
have  been,  had  it  been  sent  by  the  mode  selected  by  the  plaintiffs.  For 
these  reasons,  I  think  that  the  rule  for  a  new  trial  must  be  discharged. 

Batlet,  J.  In  Batson  v.  Donovan^  the  very  ground  of  action 
against  the  carriers  was  a  negligent  performance  of  their  duty,  and  it 
was  held,  that  the  plaintiff  in  that  case  could  not  make  that  negligence 
a  ground  of  action,  because  he  had  superinduced  it  by  his  own  neglect, 
in  not  communicating  the  value  of  the  parcel  to  the  defendants.  If 
that  had  been  done,  they  would  probably  have  placed  it  in  a  more 
secure  part  of  the  coach.  In  that  case,  the  carriers  in  performance  of 
their  contract  placed  the  parcel  in  the  coach,  and  the  foundation  of  the 
charge  against  them  was  mere  negligence  in  the  course  of  performing 
their  contract.  This  is  a  case  not  merely  of  negligence,  but  of  mis- 
feazance ;  for  the  defendant  received  the  parcel  for  the  purpose  of  con- 
veying it  by  the  Pool  Mail,  of  which  he  was  a  proprietor.  He,  how- 
ever, divests  himself  of  his  charge,  and  sends  it  by  another  conveyance, 
of  which  all  the  same  persons  were  not  proprietors.  The  defendant, 
therefore,  did  not  cany  it  in  pursuance  of  his  contract,  but  substituted 
a  different  carrier,  and  that  being  so,  this  case  is  governed  by  the  de- 
cision of  the  Court  in  Oamett  v.  JVillany  ante,  53.  If  the  defendant 
had  sent  the  parcel  by  the  mail,  in  pursuance  of  his  contract,  I  should 
have  been  of  opinion,  that  under  the  circumstances  of  the  case,  ho 
would  not  have  been  liable  for  the  loss.   But  having  sent  it  by  a  differ- 
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ent  mode  of  conveyance,  I  am  of  opinion  that  he  is  liat»f»  ana  conse- 
quently, that  this  rule  must  be  discharged. 

HoLROTD,  J.  I  am  also  of  opinion,  that  in  this  case  there  ought  not 
to  be  a  new  trial.  The  question  is,  whether  the  carrier  is  protected 
from  the  loss  in  question  by  the  terms  of  his  notice.  I  think,  that  in 
copies  of  misfeazance  a  carrier  is  not  thereby  exempted  from  loss.  This 
is  clearly  a  case  of  misfeazance*  It  is  not  mere  neglect  in  tlie  course 
of  performing  the  contract,  but  an  absolute  refusal  by  the  defendant  to 
^jxecute  the  engagement  entered  into  by  him;  for  here  he  contracted  to 
send  by  one  conveyance,  the  proprietors  of  which  would  be  responsi- 
ble in  case  of  loss,  and  he  sends  by  another  owned  by  different  propri- 
etors. This,  therefore,  is  not  a  mere  breach  in  the  mode  of  perform- 
ance, but  is  in  direct  contravention  of  his  contract,  and  therefore  a 
direct  misfeazance.  The  plaintiffs  in  this  case  might  have  declared, 
that  they  having  delivered  to  the  defendant  a  parcel  for  a  particular 
purpose,  he,  by  a  direct  misfeazance,  converted  it  to  a  different  pur- 
pose, and  a  count  in  trover  might  have  been  joined.  I  entertained 
some  doubts  in  the  course  of  the  argument,  whether  assumpsit  was 
the  proper  form  of  action,  on  the  ground,  that  the  concealing  from  the 
defendant  the  value  of  the  parcel,  might  be  considered  such  a  fraud  on 
the  part  of  the  plaintiffs,  as  to  annul  the  contract  altogether,  and  then 
the  party  must  have  had  recourse  to  his  remedy  for  the  misfeazance. 
But,  upon  further  consideration,  I  am  of  opinion,  that  the  contract  was 
not  rendered  wholly  void  by  that  act  of  the  plaintiffs.  For  it  appeared, 
that  the  defendant  would  have  sent  the  parcel  by  the  same  coach,  even 
tf  the  plaintif[s  had  described  it  as  a  parcel  of  value,  inasmuch  as  all 
parcels  sent  to  the  office  before  a  certain  hour,  were  forwarded  by  that 
coach :  and,  therefore,  the  concealment  of  the  value  was  not  the  cause  of 
the  non-performance  of  the  contract,  in  which  respect  this  case  is  dis- 
tinguishable from  Baison  v.  Donovan,  There,  the  foundation  of  the 
action  was,  the  negligence  of  the  carriers  in  the  course  of  performing 
the  contract ;  here,  the  ground  of  action  is  an  absolute  refusal  to  per- 
form the  contract.  For  these  reasons,  I  am  of  opinion,  that  the  plain- 
tifGs  in  this  case  are  entitled  to  recover,  and  that  the  rule  for  a  new  trial 
must  be  discharged. 

Best,  J.  I  had  the  misfortune  to  differ  from  the  rest  of  the  Court 
in  Batson  v.  Donavan^  and*the  opinion  I  delivered  in  that  case  con- 
tinues unaltered.  The  only  circumstance  from  which  fraud  is  at- 
tempted to  be  inferred  in  this  case,  is,  that  the  parcel  was  directed  to 
Mr.  Angier,  (who  was  not  the  owner,^  in  order  that  it  might  not  be 
known  to  be  a  banker's  parcel.  That,  however,  is  not  a  circiunstance 
which  affords  such  evidence  of  fraud  as  to  avoid  the  contract ;  there 
must  be  a  positive  fraud.  Here  there  is  a  mere  concealment,  which 
does  not  amount  to  fraud.  For  these  reasons,  I  am  of  opinion,  that 
the  plaintiffs  are  entitled  to  recover,  and  that  the  rule  for  a  new  trial 
must  be  discharged. 

Rule  discharged^ 
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WRIGHT  V.  SNELL  and  Others.— p.  350. 

A  carrier  had  given  notice  that  all  goods  would  be  subject  to  a  lien,  not  onW  for  the  freight 
of  the  particular  goods,  but  also  for  any  general  balance  due  from  .heir  respective  owners. 
Goods  having  been  sent  by  the  carrier  addressed  to  the  order  of  i  S.,  a  mere  factor :  Htid, 
that  the  carrier  had  not,  as  against  the  real  owner,  any  lien  for  the  balance  due  from 
J.  6.  Query,  whether,  if  the  notice  had  been,  that  all  goods,  to  whomsoever  belong- 
ing, shouhl  be  subject  to  a  lien  for  any  gereral  balance  that  may  be  due  from  the  persons 
to  whom  they  are  addreased,  he  would  have  any  right  to  retain  the  goods  for  the  balance 
due  from  J.  8.1 

Assumpsit  for  money  had  and  received.  Plea,  general  issue.  At 
the  trial,  at  the  London  sittings  after  Michaelmas  term,  1820,  the  jury 
found  a  verdict  for  the  plaintiff  for  58/.,  subject  to  the  opinion  of  the 
Court,  on  the  following  case : 

The  plaintiff,  a  manufacturer  of  earthenware  in  Staffordshire,  had 
forwarded  by  the  defendants,  who  were  carriers  from  thence  to  Lon- 
don, 30  crates  of  earthenware,  on  20th  May,  1820,  and  20  crates  on 
the  9th  July,  1820,  addressed  to  the  order  of  E.  Robinson,  who  had 
no  interest  in  the  goods,  except  as  commission-agent.  The  charge  due 
for  carriage  on  the  two  parcels  amounted  to  56/.  1^.  Ad.  Robinson 
was  a  person  who  acted  as  agent  in  London  to  procure  orders  for 
goods  from  the  plaintiff  and  other  manufacturers  in  Staffordshire.  On 
the  20th  May,  he  was  indebted  to  the  defendants  in  the  sum  of  58/. 
for  the  carriage  of  other  goods,  no  part  of  which  belonged  to  the  plain- 
tiff. The  plaintiff  having  applied  to  the  defendants  to  deliver  the 
goods  in  London,  the  latter  refused  to  do  so,  without  an  order  in  wri 
ting  from  Robinson,  and  without  being  paid  the  whole  balance  due  to 
them  from  Robinson,  including  the  above  sum  of  58/. ;  and  the  plain- 
ti&,  in  order  to  obtain  possession  of  the  goods,  agreed,  under  protest, 
to  permit  the  defendants  to  receive  the  sum  of  107/.,  being  the  price  to 
be  paid  for  the  goods  by  the  purchasers  in  London.  The  defendants, 
accordingly,  received  that  sum ;  and,  after  deducting  the  sum  of  56/.  • 
1*.  Ad.y  which  was  not  disputed,  and  also  the  sum  of  58/.,  upon  which 
the  question  arose,  paid  over  the  balance,  amounting  to  92/.  8^.  to  the 
plaintiffs.  It  appeared  that,  between  September,  1819,  and  February, 
1821,  the  defendants  had  delivered  to  the  plaintiffs  a  printed  freight- 
bill,  in  which  they  stated  ^  that  all  goods  would  be  considered  subject 
to  a  lien,  not  only  for  the  freight  of  such  particular  goods,  but  also  for 
any  general  balance  due  from  their  respective  owners,"  and  subse- 
quently to  the  present  dispute,  the  defendants  delivered  to  the  plaintiff 
other  freight-bills,  by  which  they  stipulated  "that  all  goods,  from 
whomsoever  received,  or  to  whomsoever  belonging,  should  be  subject 
to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but  also  fo*- 
any  general  balance  that  may  be  due  from  the  person  to  whom  thi^y 
are  consigned  or  addressed." 

Campbell,  for  the  plaintiff,  was  stopped  by  the  Court 

Chittyy  for  the  defendants.  By  the  terms  of  the  freight  note,  "  all 
goods  are  to  be  considered  subject  to  a  lien,  not  only  n>r  the  freight 
of  the  particular  goods,  but  also  for  any  general  balance  due  from  their 
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respective  owners."  The  goods  here  were  consigned  to  Robinson's 
order ;  he  therefore,  although  in  reality  a  factor,  had  the  apparent 
ownership  with  the  consent  of  the  true  owner.  Now,  if  an  agent  be 
permitted  to  deal  as  if  he  were  a  principal,  the  party  dealing  with  him, 
and  ignorant  of  his  representative  character,  is  entitled  to  the  same 
right  against  him  as  if  he  were  in  fact  the  principal.  Thus  he  may  set 
off  against  a  demand  from  the  principal,  a  debt  due  from  the  factor  to 
himself.     George  v.  Claggett,  7  T.  R.  359. 

A.BBOTT,  C.  J.  Where  goods  are  consigned  to  A.  B.  or  order,  the 
cai  rier  has  a  right  to  consider  A.  B.  as  the  owner  of  the  goods  for  the 
purpose  of  delivery,  but  not  for  the  collateral  purpose  of  creating  a  lien 
on  the  goods,  as  against  the  owner,  in  respect  of  a  general  balance  due 
from  the  consignee ;  nor  will  any  prejudice  arise  to  the  carrier  from 
our  holding  this  to  be  the  law,  for  he  need  not  deliver  the  goods  in  a!iy 
case  till  the  price  of  the  carriage  for  them  is  paid.  I  think,  therefore, 
that  in  this  case,  the  defendants  had  no  lien  for  the  sum  ojf  58/.,  and 
that  the  plaintiff  is  entitled  to  our  judgment. 

Bayl£7,  J.  The  foundation  of  the  lien  claimed,  is  that  the  carriers 
had  given  notice  that  all  goods  should  be  considered  subject  to  a  lien, 
not  only  for  the  freight  of  the  particular  goods,  but  also  for  any  gen- 
eral balance  due  from  the  respective  owners.  Now,  perhaps,  as  be- 
tween the  real  owner  of  the  goods  and  the  carriers,  that  may  be  a  bind- 
ing bargain ;  the  real  owner,  however,  in  this  case,  is  not  Robinson, 
the  consignee,  from  whom  the  debt  is  due  to  the  defendants,  but  the 
plaintiff,  who  is  a  perfect  stranger  to  that  debt.  It  has  been  argued, 
that  the  carrier  was  induced  to  believe  Robinson  to  be  the  real  owner 
by  the  act  of  the  plaintiff,  who  had  consigned  the  goods  to  the  ordei 
of  Robinson.  In  the  ordinary  course  of  trade,  however,  goods  are 
consigned  to  a  man,  either  on  his  own  account,  or  in  the  character  oi 
factor.  There  was  nothing  in  the  manner  in  which  these  goods  were 
consigned  to  Robinson,  to  induce  the  carrier  to  believe  that  they  were 
consigned  to  him  on  his  own  account,  and  as  his  own  property,  rathei 
than  in  his  character  of  factor;  and  if  they  were  consigned  to  him  in 
that  character,  it  would  be  most  unjust  to  allow  the  carrier  this  lien. 
For  it  would  follow,  that  if  goods  to  the  amount  of  5000/.,  the  car- 
riage of  which  amounted  to  10/.  only,  be  sent  to  a  factor,  he  at  that 
time  being  indebted  to  the  carrier  in  1000/.,  the  latter  would  have  a 
right  to  keep  those  goods  until  he  were  paid  the  whole  sum  due  to  him 
from  the  factor.  That  would,  however,  be  most  unjust,  and,  in  my 
opinion,  contrary  to  law. 

HoLftOTD,  J.  I  am  of  opinion,  that  the  mere  act  of  consigning 
goods  to  another,  cannot  give  to  a  third  person  any  right  to  retain  the 
goods  of  the  consignor  until  the  payment  of  the  debt  of  the  consignee. 
The  case  of  George  v.  Claggeity  differs  materially  from  the  present; 
there  the  goods  were  consigned  to  a  factor,  who  carried  on  business 
also  on  his  own  account,  and  he  sold,  acting  under  the  authority  given 
to  him,  but  in  his  own  name ;  and  it  was  held  that  the  purchaser  of 
the  goods  had  a  right  to  set  off,  in  an  action  brought  by  the  principal, 
the  debt  due  from  the  factor.    It  is  clear,  that  the  mere  possession  of 
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the  factor  does  not  give  him  a  title  to  deal  with  the  goods  beyond  the 
authority  given  to  him :  he  may  sell,  but  he  cannot  pledge.  Now,  if 
he  could  not  pledge  these  goods  to  the  carrier,  as  a  security  for  liis 
debt,  by  any  subsequent  agreement,  how  can  he  do  it  in  this  case,  in 
consequence  of  any  prior  express  or  implied  agreement  ?  I  am  of 
opinion  that  he  cannot,  by  any  agreement,  either  express  or  implied, 
from  his  course  of  dealing,  subject  the  property  of  his  consignor  and 
employer  to  the  payment  of  his  own  debts:  nor  can  he  authorize  these 
defendants  to  retain  the  goods  as  a  pledge  and  security  for  the  money 
owing  by  him. 

Best,  J.  I  am  of  the  same  opinion.  The  cases  in  which  a  party, 
dealing  with  a  factor  who  does  not,  at  the  time  of  sale,  disclose  the 
name  of  his  principal,  has  been  allowed  to  set  off  a  debt  due  to  him 
from  the  factor,  in  an  action  brought  by  the  principal,  do  not  applv  to 
the  present  question.  Those  cases  proceedcnl  on  the  ground,  that  the 
owner  of  the  goods  had  allowed  the  factor  to  assume  the  character  of 
owner,  and  thereby  induced  others  to  advance  him  money.  That  doc- 
trine  has  no  application  in  this  case,  because  carriers  are  not  in  the 
habit  of  advancing  money  to  the  consignees  of  goods.  They  have  it 
in  their  power  to  exact  payment  upon  their  delivery.  But  even  sup* 
posing  that  these  goods,  instead  of  being  addressed  to  a  factor,  had 
been  addressed  to  the  real  purchaser,  the  carrier  would  have  no  right 
to  say,  if  the  bargain  was  rescinded,  either  from  the  inability  of  the 
purchaser  to  pay,  or  his  refusal  to  complete  the  bargain,  that  the  origi- 
nal owner  of  the  goods  should  not  have  them  back  without  paying  all 
that  might  be  due  from  the  proposed  vendee.  I  should  doubt  if  any 
form  of  words  would  be  sufficient  to  establish  a  liability  of  that  sort. 
It  is,  however,  sufficient,  in  this  case,  to  say,  that  the  plaintiff  is  the 
owner  of  the  goods,  and  there  being  nothing  due  from  him  to  the  car- 
riers, the  words  of  the  notice  do  not  impose  any  liability  upon  him.  If 
any  question  should  arise  that  falls  within  the  terms  of  the  notice  last 
given,  it  would  be  very  fit  to  consider  whether  a  carrier  can  make  so 
unjust  a  regulation  as  is  there  attempted.  For  the  reasons  already  given, 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff 


MAINWARING,  Baronet,  v.  GILES.— p.  356. 

An  action  at  common  law  will  not  lie  for  disturbing  anotbei  in  the  poseeasion  of  a  pe^ 
unless  the  pew  be  annexed  to  the  house  in  the  parish. 

Declaration  stated,  that  the  plaintiff,  before  and  at  the  time,  &c^ 
was  and  thence,  until,  &c.,  had  been,  and  still  was  lawfully  possesse«^ 
of  a  certain  messuage,  with  the  appurtenances,  situate  in  the  parish  of 
Rosthem,  in  the  county  palatine  of  Chester,  and  therein,  during  all  the 
time  aforesaid,  inhabited,  and  still  did  inhabit  with  his  family,  and  by 
reason  thereof,  until,  &c.,  of  right  ought  to  have  had,  for  himsilf  and 
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bis  family  inhabiting  in  the  said  messuage,  with  the  appuneuances,  the 
use  and  benefit  of  a  certain  pew  in  the  parochial  chapel  of  Over  Pe< 
over,  situate  in  the  parish  aforesaid,  to  hear  and  attend  divine  service 
celebrated  therein,  as  the  said  messuage  appertaining.  And  that  de- 
fendant disturbed  him  in  the  enjoyment  of  the  pew.  Whereby,  &c. 
In  the  second  count,  the  plaintiff,  after  alleging  his  possession,  &c.,  as 
in  the  first  count,  claimed  the  right,  privilege,  and  liberty  of  sitting  in 
the  pew,  as  to  the  messuage  belonging  and  appertaining  yet,  &c.  The 
third  count  stated,  that  the  said  plaintiff,  before  at  the  time,  &c.,  was 
and  thence  until,  &c.,  continued,  and  still  was  lawfully  possessed  and 
entitled  to  the.  use  and  benefit  of  a  certain  other  pew  in  a  certain 
chapel,  in  the  parish  and  county  aforesaid,  to  hear  and  attend  divine 
service  celebrated  therein,  yet,  &c.  Plea  the  general  issue.  The  cause 
was  tried  at  the  last  Summer  assizes  for  the  county  of  Chester.  Th« 
plaintiff  gave  in  evidence  an  instrument  under  the  seal  of  the  chancel- 
lor of  the  diocess  of  Chester,  by  which,  after  reciting  that  there  was  a 
certain  cause  or  business  of  assigning  and  conforming  the  taking  down 
and  rebuilding  the  chapel  of  Over  Peover,  in  tlie  county  and  diocess 
of  Chester,  with  a  gallery,  and  with  convenient  pews  or  seats,  as  well 
in  the  body  of  the  said  chapel,  as  in  the  said  gallery;  and  that,  at  a 
vestry  meeting  held  Aputl  19th,  1812,  pursuant  to  public  notice,  it  was 
unanimously  resolved  by  the  persons  present,  that  three  individuals  be 
appointed  to  allot  and  appropriate  the  several  pews  or  seats  in  the 
body  of  the  said  chapel,  and  also  in  the  gallery,  to  and  amongst  such 
of  the  inhabitants  or  land-owners  within  the  said  chapelry,  who  had, 
or  should  subscribe  towards  defraying  the  expenses  of  the  said  gallery 
and  new  pews ;  the  bishop  decreed  a  faculty  commission  and  authority 
to  the  individuals  so  appointed  by  the  vestry,  and  assigned  and  con- 
firmed unto  them,  to  allot  and  appropriate  the  several  pews  or  seats  in 
the  body  of  the  said  chapel,  and  also  in  the  said  gallery,  to  and 
amongst  such  of  the  inhabitants  or  land-owners  within  the  said  chap- 
elry,  who  had,  or  should  subscribe  towards  defraying  the  expenses  of 
the  said  gallery  and  new  pews;  the  right  and  jurisdiction  of  the  ordin- 
ary, nevertheless,  in  the  said  gallery,  and  also  in  the  pews  or  seats 
therein,  and  the  power  to  approve  or  disapprove  of  the  future  disposi- 
tion thereof,  as  from  time  to  time  shall  to  him  seem  expedient,  being  at 
all  times  saved  and  reserved.  The  plaintiff  then  gave  in  evidence  an 
award  made  by  the  three  commissioners,  in  which  one  pew  was  allol-^ 
ted  to  the  plaintiff,  expressly  in  respect  of  the  mansion-house  in  his 
own  occupation,  and  four  other  pews,  including  the  pew  in  questioUi 
were  also  allotted  to  the  plaintiff,  but  without  specifying  any  particular 
messuages,  in  respect  of  which  they  were  so  allotted.  The  plaintiff 
was  proved  to  be  the  owner  of  other  farms  in  the  townships,  in  addi- 
tion to  the  lands  belonging  to  the  mansion-house  in  which  he  resided. 
The  disturbance  of  the  right  was  fully  proved,  and  the  jury  found  a 
general  verdict  for  the  plaintiff,  damages  10/. 

D.  F*  JoneSf  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground,  that  the  document,  as  ^iven  in  evidence,  was  in 
fact  merely  a  commission  for  the  purpose  of  mforming  the  conscience 
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of  the  bishop,  with  a  view  to  his  subsequently  granting  different  facul- 
ties for  the  several  pews,  and  was  not  itself  a  faculty.  This  instrument 
only  delegated  a  right  to  the  commissioners  of  allotting  conditionally 
the  pews  to  different  persons,  reserving  expressly  the  right  of  approval, 
and  of  subsequently  disposing  of  the  seats  to  the  ordinary ;  now  a 
faculty  should  at  once  have  allotted  to  the  plaintiff  the  pew  in  question. 

But  even  supposing  the  document  to  be  a  faculty,  it  was  invalid,  for 
the  allotments  were  to  be  in  respect  of  subscriptions  towards  the  repairs 
of  the  chapel,  instead  of  being  in  respect  of  the  inhabitancy  of  mes- 
suages within  the  township.'^  It  should,  also,  to  be  valid,  have  speci- 
fied the  particular  messuage  to  which  the  pew  was  annexed.  Rogen 
V.  BrookSy  1  T.  R.  431.  Nor  could  the  award  be  coupled  with  it,  for 
it  did  not  appear  that  the  bishop  had  ever  approved  of  such  award. 
Besides,  even  supposing  it  could  be  so  coupled,  still  it  did  not  allot  the 
pew  in  respect  of  any  particular  messuage,  of  which  the  grantee  was 
the  inhabitant.  Stocks  v.  Booths  1  T.  R.  428.  In  the  third  place  the 
plaintiff  ought  to  have  proved,  upon  the  trial,  the  fact  of  his  being  the 
occupier  of  a  particular  messuage,  and  to  have  connected  the  pew  with 
that  messuage.  And  he  cited  Watson's  Clergyman's  Law,  p.  39,  May 
V.  GHlbertj  2  Bulst.  150,  Branhin  v.  Tradum^  Popham,  140,  Gibson's 
Codex,  197,  8,  Kenrick  v.  Taylor,  1  Wils.  326,  Griffith  v.  Matthews^ 
5  T.  R.  296,  Stocks  v.  Booth,  1  T.  R.  428, 1  Burn's  Ecclesiastical  Law, 
333,  Oorven's  Case,  12  Co.  105,  Langley  v.  Chute,  Sir  T.  Raym.  246. 

Parke  now  showed  cause.  The  original  grantee  of  a  pew  under  a 
faculty  may  maintain  an  action  at  common  law  for  disturbance, 
although  the  pew  be  not  in  the  grant  annexed  to  a  house.  In  Pettman 
V.  Brtdger,  1  Phillim.  Rep.  324,  it  was  held,  that  a  possessory  right  in 
a  pew  was  sufScient  to  maintain  a  suit  in  an  ecclesiastical  court  against 
a  mere  disturber.  Sir  John  Nicholl,  in  delivering  the  judgment  of 
the  Court  in  that  case,  says,  ^^  The  fact  of  possession  implies  either  the 
actual  or  virtual  authority  of  those  having  power  to  place.  The  dis- 
turber must  show  that  he  has  been  placed  there  by  this  authority,  or 
must  justify  his  disturbance  by  showing  a  right  paramount  to  the  ordi- 
nary itself ;  namely,  a  faculty  by  which  the  ordinary  has  parted  with 
the  right;  or  if  there  be  no  proof  of  a  faculty,  there  may  be  proof  of 
prescription,  and  such  immemorial  usage  as  presumes  the  grant  of  a 
faculty.  It  is  necessary,  in  case  of  prescription,  to  show,  that  the  use 
and  occupation  of  the  seat  have  been  from  time  immemorial  appurte- 
nant to  a  certain  messuage."  In  this  case  the  pew  was  allotted  to  the 
Plaintiff  in  1812,  by  the  award  made  by  virtue  of  the  faculty.  In 
Watson's  Clergyman's  Law,  p.  298.  it  is  said,  "  prescriptions  to  have 
seats,  as  belonging  to  houses,  are  not  reasonable ;  for,  first,  it  has  been 
adjudged,  that  if  an  ordinary  make  a  grant  of  a  seat  to  one  and  his 
heirs,  it  is  not  good,  and  the  reason  given  is,  that  a  seat  cannot  belong 
to  a  person  but  to  a  house ;  for  otherwise,  when  a  person  goes  out  of  a 
town  to  dwell  in  another  place,  yet  he  shall  retain  the  seat,  which  is 
unreasonable ;"  and  Brahin  v.  Tradum,  Popham,  140,  &  2  Rolle's  Abr. 
287,  n.  7,  is  cited.  He  then  proceeds  to  say,  "And  if  the  ordinary 
may  not  make  a  grant  of  a  seat  to  a  person  and  his  heirs,  I  see  not 
•  1  Bam.  Eccles.  Law.  800. 
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how  he  can  make  sach  grant  to  bind  posterity,  for  he  cannot  make  a  . 
grant  to  a  house,  not  things  but  persons  only  being  capable  of  grants ;" 
and  Haines*  case,  12  Coke,  113,  is  cited.  It  appears,  therefore,  to  have 
been  the  opinion  of  that  learned  writer,  that  the  original  grant  of  a 
pew  could  only  be  to  a  person,  and  not  to  a  person  in  respect  of  a 
house.  In  Kenrick  v.  Taylory  1  Wils.  326,  it  was  held,  in  an  action  for 
disturbing  the  plaintiff  in  his  pew,  that  it  was  not  necessary,  as  against 
a  stranger,  to  prove  that  he  had  repaired  it.  [Best,  J.  In  that  case 
the  pew  was  alleged  to  be  annexed  to  the  plaintiff's  house,  and,  conse- 
quently, the  disturbing  of  him  in  his  enjoyment  of  his  pew  constituted 
a  temporal  injury  in  respect  of  an  easement  which  he  had  in  virtue  of 
his  house.  It  may  be  very  fit  that,  for  the  purpose  of  preserving 
decency  and  decorum  in  places  of  worship,  there  should  be  a  remedy 
in  ecclesiastical  courts  for  disturbance  in  such  a  case ;  but  can  any 
action  be  maintained  at  common  law,  except  in  respect  of  the  tempor^ 
injury  arising  from  the  disturbance  of  a  right  to  a  pew  where  it  is 
annexed  to  a  house  ?  Abbott,  C.  J.  In  no  case  has  a  person  a  right 
to  the  possession  of  a  pew  analogous  to  the  right  which  he  has  to  his 
house  or  land ;  for  trespass  would  lie  for  an  injury  to  the  latter,  but 
for  an  intrusion  into  the  former,  the  remedy  undoubtedly  is  by  an 
action  on  the  case.  That  furnishes  strong  reason  for  thinking  that  the 
action  is  maintainable  only  on  the  ground  of  the  pew  being  annexed 
to  the  house  as  an  easement,  because  an  action  on  the  case  is  the  pro- 
per form  of  remedy  for  the  disturbance  of  the  enjoyment  of  any  ease- 
ment annexed  to  land,  as  in  the  case  of  a  right  of  way  or  a  stream  of 
water.]  The  reason  why  trespass  does  not  lie  against  a  wrong  doer 
for  an  injury  done  to  the  pew  of  another  is,  that  the  freehold  is  in  the 
parson.  A  faculty  for  a  pew  can  only  be  to  the  grantee,  and  the  pew 
cannot  be  enjoyed  in  respect  of  a  particular  messuage.  The  ordinary 
has  the  disposal  of  the  seats  of  the  church,  and  he  may  from  time  to 
time  apportion  them  according  to  the  circumstances  of  the  parish.  In 
Brownlow  and  Goldesbrough's  Reports,  45,  it  is  laid  down  by  Lord 
Coke,  that  a  pew  cannot  belong  to  a  house. 

2>.  F,  JoneSj  contra^  was  stopped  by  the  Court. 

Abbott,  C.  J.  Without  giving  any  opinion  whether  the  instrument 
given  in  evidence  be  a  valid  instrument  or  not,  I  am  of  opinion,  that 
this  being  a  pew  in  the  body  of  the  church,  and  not  in  a  chancel, 
which  might  be  the  freehold  of  an  individual,  no  action  at  common 
law  can  be  maintained  for  a  disturbance,  because  the  pew  is  not  an- 
nexed to  any  house.  The  disturbance  is  matter  for  ecclesiastical  cen- 
sure only.     The  rule  for  a  new  trial  must  therefore  be  made  absolute. 

Bavx.£Y,  J.  I  am  of  the  same  opinion.  We  leave  the  question 
untouched  as  to  any  right  which  the  party  may  have  in  the  ecclesias- 
tical court.  We  only  decide,  that  we  cannot,  in  a  court  of  common 
law,  interfere  in  such  a  case  as  this,  unless  by  the  faculty  the  pew  be 
annexed  to  a  house  in  the  parish. 

HoLROTD,  J.  Where  a  right  is  annexed  to  a  house  in  the  parish,  an 
obstruction  to  that  right  is  a  detriment  to  the  occupation  of  the  house, 
and  I  apprehend,  that  it  is  only  on  account  of  the  pew  being  annexed 
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to  a  house,  that  the  temporal  courts  can  take  cognizance  of  any  intru- 
sion into  it.  Inasmuch,  therefore,  as  the  pew  is  not  in  this  case  an- 
nexed to  a  house,  tliis  is  as  much  a  matter  of  ecclesiastical  cognizance 
alone  as  the  question  which  was  discussed  in  this  Court  as  to  the  right 
of  hurying  the  dead  in  iron  coffins.  I  am  of  opinion,  that  the  mere 
right  to  sit  in  a  particular  pew  is  not  such  a  temporal  right  as  that,  in 
respect  of  it,  an  action  at  common  law  is  maintainable 
Best,  J.,  concurred. 

Rule  absolute. 


JOHN  DOE,  on  the  Demise  of  CHARLES,  Earl  of   SHREWS- 
BURY, V.  WILSON,  Esq.— p.  363. 

Dy  a  private  act,  pawed  in  the  year  1730,  certain  eiftates  were  aettled  in  etnct  settlement, 
and  a  power  was  reserved  to  the  respective  tenants  in  taii,  by  deed,  to  lease  any  pari  of 
the  lands  thereby  settled,  **  for  the  term  of  three  lives  or  twenty-one  years,  or  for  any  term 
or  number  of  years  determinable  upon  the  death  or  determination  of  three  lives,  so  as  up- 
on every  such  lease  there  tie  reserved,  and  made  payable  yearly,  during  the  continuance 
thereof,  the  usual  and  accustomed  yearly  rents,  boons,  and  twrvtces  lor  the  same:  and  so 
as  there  be  contained  therein  a  condition  of  re-entry  for  non-pay mi-nt  of  the  said  rent  and 
rents  thereby  to  l>e  reserved."  ily  lease  dated  the  6th  January,  1785,  a  tenant  in  tail  of 
the  said  estates  demised  a  part  of  the  premises  thereby  s<>ti!ed,  to  hold  from  the  date  of 
the  lease  for  ninety-nine  years,  if  three  persons  therein  named  should  so  long  live,  yield- 
ing and  paying  yearly  and  every  year  during  the  siiid  term,  unto  the  lessor,  (he  yearly 
rent  of  50L  upon  the  25th  March  afid  29th  September,  by  oven  and  equal  portioms  th« 
first  payment  to  be  made  on  the  25th  March  ensuing  the  date  of  the  lease.  There  was  a 
proviito  that,  if  the  rent  should  not  be  paid  on  those  days,  or  if  certain  anierciaments  and 
fines  therein  mentioned,  after  reasonable  demand,  should  not  be  p.iid,  it  should  be  lawful 
for  the  lessor,  his  heirs,  and  assigns,  to  re-enter  and  distrain,  and  the  distress  to  take  away, 
detain  and  keep,  until  the  rent  be  satisfied;  and  there  was  the  Ibllowing  proviso  for  re- 
entry: **that  in  case  the  said  yearly  rent  should  be  unptiid  ftr  the  space  of  twenty-eight 
days  after  it  became  due,  being  lawfully  demanded,  it  should  be  lawful  for  the  lessor,  hia 
heirs,  and  assigns,  to  re-enter." 

Previous  to  the  time  of  passing  the  act,  the  premises  demised  by  this  lease  bad  been  de» 
mised  jointly  with  other  premises  by  the  settler's  ancestor,  by  a  lease  bearing  date  2d 
Februiiry,  1708,  **for  ninety-nine  years,  determinable  upon  three  lives,  at  a  yearly  rent 
of  82/L,  payable  on  the  same  days  as  those  mentioned  in  the  lease  of  the  6th  January, 
1785,  and  the  first  payment  to  commence  on  the  26lh  March  ensuing  the  date  of  the 
lease.*'  It  contained,  also,  a  similar  power  for  the  lessor  to  distrain,  and  a  power  of  re- 
entry, upon  the  rent  being  behind  for  twenty-eight  days,  upon  its  being  lawfully  demanded, 
and  not  paid,  and  no  sufficient  distress  being  found  upon  the  premises.  It  did  not  appear 
whether  any  othar  lease  was  granted  between  that  period  and  the  year  1756.  At  that 
time  another  lease  of  the  premises,  demised  by  the  lease  of  the  6th  January,  1785,  waa 
granted  at  a  rent  of  32/.,  payable  at  the  same  period  as  in  the  other  leases,  containing  the 
same  powers  of  distress  and  re-entry  and  non-payment  of  rent,  as  those  in  the  lease  of  the 
dth  January,  1786: 

Heid^  first,  that  it  was  not  a  valid  objection  to  the  lease  of  the  6th  January,  1785,  the 
the  rent  was  made  payable  on  the  25lh  March  and  the  29th  September,  (although  the 
term  commenced  on  the  6th  January,  and  therefore  there  was  a  forehand  rent,  wLich 
might  prejudice  the  remainder-man)  inasmuch  as  the  rent  was  made  payable  on  the 
same  days  by  the  former  lease,  and,  therefore,  this  was  the  usual  and  accuatomed 
rent: 

Held,  second,  for  the  same  reason,  that  it  was  no.  objection  to  the  lease  that  the  rent  was  made 
payable  by  half-yearly  payments,  although  the  power  required  it  to  be  payable  veariy ;  the 
word  yearly  meaning  a  payment  of  rent  in  the  year: 

Heldt  third,  that  it  was  no  objection  to  the  lease  that  by  the  terms  of  the  Undlord  could  dis- 
train only  after  a  reasonable  demand,  and  that  he  was  bound  to  detain  the  distress  until  the 
distress  t!e  satisfied ;  for  this  being  a  clause  introduced  for  his  benefit,  he  was  not  thereby 
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abridged  of  any  rigfak  of  dukien  which  he  had  by  common  law,  or  ot  aale,  under  the  ftatute 
4  and  5  W.  and  M.: 

Heid,  fourth,  that  it  was  no  objection  to  this  lease  that  the  cause  uf  re-entry  reserved  the 
right  of  entiy  to  the  landlord  upon  the  rent  being  twenty-eight  days  in  arrear,  for  this 
was  a  reasonable  condition  of  re-entry,  and  was  conformable  to  the  old  lease.  Nor  was 
it  any  objection  that  the  right  of  re-entiy  was  made  to  depend  upon  the  rents  being  law- 
fully demanded,  for  the  landlord  was  not  thereby  deprivetl  of  the  benefit  of  the  4  G.  2,  c 
28,  and  consequently  was  entitled  by  that  statute  to  enter  without  making  any  de- 
mand : 

Held,  also,  that  part  of  premises  formerly  demised,  jointly  with  others,  at  one  entire  rent, 
might  be  let  under  the  terms  of  this  power,  at  a  rent  bearing  the  same  proportion  to  the 
old  rent  that  the  premises  demised  by  the  lease  bore  to  the  whole  premises  formerly  de- 
mised. 

Ejectment  to  recover  lands  in  the  county  of  Stafford.  The 
cause  was  tried  at  the  Summer  Assizes,  1820,  for  the  county  of 
Stafford,  before  Best,  J.,  when  the  jury  found  a  verdict  for  the  lessor 
of  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  following 
case: 

In  the  year  A.  D.  1720,  a  private  act  of  parliament  passed  for  an- 
nexing the  Duke  of  Shrewsbury's  estate  to  the  earldom  of  Shrewsbury, 
and  confirming  Gilbert  Earl  of  Shrewsbury's  settlement.  By  this  act 
certain  lands  and  hereditaments,  of  which  the  premises  mentioned  in 
the  declaration  were  parcel,  were  settled  to  the  use  of  George  Talbot, 
brother  of  Gilbert,  then  Earl  of  Shrewsbury,  for  life,  remainder  to  trus- 
tees to  preserve,  &c.  And  after  the  decease  of  the  suid  George  Tal- 
bot, to  the  use  of  trustees  for  the  term  of  200  years,  to  secure  the  join- 
ture of  Mary  Fitzwilliam,  his  wife,  and  after  the  determination  of  the 
said  term,  to  the  use  of  the  first  and  other  sons  of  the  said  George  Tal- 
bot, on  the  body  of  the  said  Mary  Fitzwilliam  to  be  begotten,  in  tai* 
male  successively,  with  remainders  over,  and  with  an  ultimate  remain- 
der to  the  use  of  all  persons  being  issue  male  of  the  body  of  John  first 
Earl  of  Shrewsbury,  to  whom  the  title,  honour  and  dignity,  of  Earl  of 
Shrewsbury  should,  by  virtue  of  the  letters  patent  of  the  creation  of  the 
said  earldom  descend,  in  tail  mail,  to  attend  and  wait  upon  the  said 
earldom,  and  to  be  annexed  to  and  descend  with  the  same.  The  act 
contained  a  restriction  from  alienation,  except  on  certain  conditions 
therein  specified,  and  the  following  power  of  leasing :  "  that  it  shall 
and  may  be  lawful  to  and  for  the  successive  tenants  in  tail,  and  every 
other  person  and  persons  to  whom  the  said  manors,  lands,  &c.,  are  lim- 
ited by  this  act  of  parliament  successively,  by  any  deed  or  deeds,  wri- 
ting or  writings  by  them  respectively  to  be  signed  in  the  presence  of 
two  or  more  credible  witnesses,  to  demise  or  lease  all  or  any  part  ox 
parts  of  the  said  manors,  lands,  &c.,  and  premises,  whereof  the  person 
making  such  lease  shall  be  actually  possessed,  except  the  capital  mes- 
suage, gardens,  and  park  of  Heathropp,  in  the  county  of  Oxford,  to  any 
person  or  persons  in  possession,  and  not  in  reversion,  for  the  term  of 
three  lives,  or  twenty-one  years,  or  for  any  term  or  number  of  years, 
determinable  upon  the  death  or  determination  of  three  lives,  so  as 
upon  all  and  every  such  lease  and  leases,  there  be  reserved  and  made 
payable  yearly,  during  the  continuance  thereof,  the  usual  and  ac- 
cuMiomed  yearly  rents,  boons,  and  services  for  the  same;  and  so  as 
in  every  such  lease  there  be  contained  a  cofidition  of  re-entry  for 
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non-payment  of  the  said  rent  and  rents  thereby  to  be  reserved^  and 

so  as  the  lessee  and  lessees  to  whom  such  lease  and  leases  shall  be 
made,  do  seal  and  execute  counterparts  of  such  lease  and  leases."  On 
the  6th  day  of  January,  1785,  George,  then  Earl  of  Shrewsbury,  the 
eldest  son  and  heir  of  the  said  George  Talbot,  by  Mary  Fitzwilliam, 
his  wife,  was  seised  in  tail  male  of  said  settled  estates,  under  the  said 
act  of  parliament,  and  being  so  seised,  signed  and  executed  in  the  pres- 
ence of  two  credible  witnesses,  an  indenture  of  lease  of  that  date,  com- 
prising the  premises  in  the  declaration  mentioned,  by  which  in  consid- 
eration of  the  surrender  and  delivery  up  of  one  indenture  of  lease  of 
the  premises  thereby  demised,  bearing  date  the  13th  of  January,  1756, 
granted  by  the  said  earl  to  Thomas  Patten,  for  the  lives  of  three  per- 
sons therein  mentioned,  two  of  whom  were  since  dead;  and  also  in 
consideration  of  the  sum  of  105/.,  paid  by  T.  Patten,  the  lessee,  for  ad- 
ding two  lives,  for  and  in  the  name  of  a  fine  or  income,  he  the  said  earl 
demised,  granted,  leased,  &c.,  set  and  to  farm  let  unto  the  said  T.  Patten, 
all  those  wire-mills,  new  erections,  and  buildings,  called  or  known  by 
the  name  or  names  of  Alton  Mills,  upon  the  river  Churnett,  &c.,  situ- 
ate in  Alton,  in  the  county  of  Staiford,  &c.,  to  have  and  to  hold,  from 
the  day  of  the  date  of  the  indenture,  for  the  term  of  ninety-nine  years, 
if  three  persons  therein  mentioned  should  so  long  live,  yielding  and 
paying,  therefor,  yearly,  and  every  year,  during  the  said  term,  thereby 
granted,  unto  the  said  earl,  his  heirs  and  assigns,  the  yearly  rent  or 
sum  of  50/.,  at  and  upon  the  two  usual  feast-days  and  terms  in  the 
year,  called  the  feast-day  of  the  annunciation  of  the  blessed  Virgin 
Mary,  and  the  feast-day  of  St.  Michael,  the  archangel,  by  even  and 
equal  portions,  clear,  over  and  above  ail  manner  of  taxations,  imposi- 
tions, and  payments,  of  what  nature  or  kind  soever,  the  first  payment 
thereof  to  begin  and  to  be  made  on  the  feast-day  of  the  annunciation 
of  the  blessed  Virgin  Mary  next  ensuing  the  date  thereof.  There  then 
followed  covenants  on  the  part  of  the  lessee  for  payment  of  rent,  and 
for  repairing  the  premises,  and  converting  the  mills,  which  had  former- 
ly been  used  as  water  corn-mills,  into  the  same  condition  as  they  were 
before  they  were  converted  into  wire-mills,  and  for  doing  suit  of  court  to 
the  court  holden  for  the  manor  of  Alton,  and  to  obey,  perform,  accom- 
plish, and  pay  all  ordinances,  pains,  fines,  and  amerciaments,  made 
and  set  from  time  to  time  in  the  said  court,  by  the  stewards,  homages, 
or  afi'eerors  there;  and  that  in  case  the  mills,  &c.,  or  kiln-house,  &c., 
should  remain  out  of  reparation  three  months  after  warning  or  notice, 
&c.,  or  if  the  said  suit  of  court  should  not  be  done,  then  the  lessee 
should  pay  to  the  lessor  for  every  such  time  the  premises  were  out  of 
reparation  for  the  space  of  three  months,  the  sum  of  20*.  sterling,  nom- 
ine pcense ;  and  for  every  time  as  the  said  suit  of  court  should  not  be 
done,  the  sum  of  20s.  in  nomine  poenee.  The  lease  then  contained  the 
following  power  of  distress  and  proviso  for  re-entry:  "And  if  it  shall 
.lappen  the  said  yearly  rent  shall  not  be  paid  at  the  days  and  times 
aforesaid,  or  if  the  said  amerciaments,  pains,  fines  and  penalties,  nom- 
ine pcense,  after  reasonable  demand  in  that  respect  made,  be  not  paid 
and  satisfied,  according  to  the  true  intent  and  meaning  of  this  inden- 
ture, then  from  time  to  time  it  shall  and  may  be  lawful  to  and  for  the 
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said  Earl,  his  heirs  and  assigns,  into  the  said  demised  premises,  to  re- 
enter and  distrain,  and  the  distress  and  distresses  to  take,  lead,  drive, 
and  carry  away,  detain,  and  keep,  until  they  or  some  of  them  be  fully 
satisfied,  contented,  and  paid.  Provided  always  then,  that  in  case  it 
shall  happen  the  said  yearly  rent,  or  any  part  thereof,  shall  be  behind 
or  unpaid  by  the  space  of  twenty-eight  days  next  after  any  or  either  of 
the  respective  feast-days  and  times  whereon  the  same  ought  to  be  paid, 
as  kforesaid,  being  lawfully  demanded^  that  it  shall  be  lawful  to  and 
for  the  said  £arl,  his  heirs  and  assigns,  into  all  and  singular  the  said 
demised  premises,  or  into  any  part  thereof,  in  the  name  of  the  whole, 
wholly  to  re-enter,  and  the  same  to  have  again,  re-possess,  and  re-en- 
joy, as  in  his  and  their  former  estate ;  any  thing  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding."  Covenant  by  the 
lessor  for  quiet  enjoyment,  &c. 

The  premises  mentioned  in  the  declaration  and  demised  by  the  above 
lease  were,  with  other  premises,  demised  by  a  former  indenture  of 
ease,  dated  February  2d,  170S,  by  the  Duke  of  Shrewsbury,  in  consid- 
eration of  a  sum  of  200/.,  habendum  to  the  lessee  from  the  date  there- 
of, for  ninety -nine  years,  if  three  persons  therein  named  should  so  long 
live,  yielding  and  paying  therefore,  yearly  and  in  every  year,  during 
the  said  term  thereby  letten,  unto  the  duke,  his  heirs  and  assigns,  the 
yearly  rent  of  82/.,  at  the  two  usual  feast-days  of  the  year,  called  the 
feast-day  of  the  annunciation  of  the  blessed  Virgin  Mary,  and  the  feast 
of  St.  Michael,  the  archangel,  by  even  and  equal  portions,  clear,  over, 
and  above  all  manner  of  taxations,  impositions,  and  payment  whatso- 
ever, the  first  payment  to  be  made  on  the  25th  March  then  next  ensuing. 
The  lease  contained  covenants  similar  to  those  in  the  lease  of  1765, 
for  the  payment  of  rent,  repairs,  &c.,  and  to  do  suit  of  court,  &c.,  and 
to  pay  all  fines  and  amerciaments  made  from  time  to  time  in  the  court : 
and  that  if  the  premises  should  be  out  of  reparation  for  three  months 
after  notice,  or  if  the  suit  of  court  should  not  be  done,  that  the  lessee 
should  pay,  for  every  time  the  premises  were  so  unrepaired  for  the 
space  of  three  months,  the  sum  of  20«.,  in  nomine  poBUSB,  and  for  every 
time  the  suit  of  court  shall  not  be  done,  the  sum  of  10^.,  in  nomine 
pcensB.  There  then  followed  a  power  to  distrain  in  precisely  the  same 
terms  as  those  used  in  the  lease  of  1785.  The  proviso  for  re-entry 
differed  from  that  in  the  lease  of  1785,  in  this  respect,  that  the  right  to 
re-enter  was  made  to  depend  "  upon  the  rent  being  in  arrear  for  the 
space  of  twenty-eight  days,  and  upon  its  being  lawfully  demanded  and 
not  paid,  and  no  sufficient  distress  being  found  upon  the  premises 
whereby  the  rent  might  be  satisfied."  There  was  reserved  a  liberty  to 
the  lessee  to  exchange  lives,  and  a  stipulation,  as  to  what  was  to  be 
done,  if  the  lives  should  drop  in  the  first  ten  years. 

The  indenture  of  lease  of  the  13th  January,  1756,  (mentioned  in 
that  of  the  6th  of  January,  1785,)  granted  by  George,  Earl  of  Shrews- 
bury to  Thomas  Patten,  of  the  same  premises  as  were  demised  by  the 
indenture  of  lease  of  the  6th  January,  1785,  and  on  the  surrender 
and  delivery  up  of  which  the  lease  of  the  6th  January,  1785,  was  exe- 
cuted by  the  said  George,  then  Earl  of  Shrewsbury,  was  granted  in  con- 
sideration of  a  certain  fine  therein  mentioned,  and  reserved  an  annual 
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rent  of  32/.  lOs.y  payable  at  Lady-day  and  Michaelmas  m  every  year, 
in  liKe  manner  as  the  leasee  of  the  2d  February,  1 708,  and  the  6th  Jan- 
uary, 1785,  and  contained  the  same  powers  of  distress  and  re-entry  for 
the  non-payment  of  rent  as  the  said  lease  of  the  6th  January,  1785,  con- 
tained. None  of  the  other  leases  of  the  premises,  (if  any,)  nor  any 
counterpart  or  copies,  of  such  leases,  had  been  preserved.  T.  Patten, 
the  lessee  to  whom  the  lease  of  the  6th  of  January,  1785,  was  made, 
upon  the  making  thereof,  sealed  and  executed  a  counterpart  of  siuch 
lease.  George,  Earl  of  Shrewsbury,  died  on  the  21st  of  July,  1787 ; 
Charles,  Earl  of  Shrewsbury,  the  lessor  of  the  plaintiff,  was  the  heir 
male  of  Charles  Talbot  and  Mary  Fitzwilliam,  who  were  his  grand- 
father and  grand-mother,  and  succeeded  to  the  said  earldom,  and  the 
settled  estates,  on  the  death  of  George,  Earl  of  Shrewsbury.  The  de- 
fendant, at  the  commencement  of  this  action,  was  in  possession  of  the 
premises  in  the  declaration  mentioned,  and  claimed  to  be  entitled  to 
hold  the  same  under  the  lease  of  the  6th  January,  1785.  The  defend- 
ant was  served  with  a  regular  half-year's  notice  to  quit  the  premises, 
which  notice  expired  before  the  day  of  the  demise  laid  in  the  declarar 
tion. 

Campbell  for  the  plaintiff.  The  question  is,  whether  the  lease  granted 
by  George  Earl  of  Shrewsbury  was  a  valid  execution  of  the  leasing 
power  contained  in  the  act  of  parliament.  That  power  must  be  con- 
strued according  to  the  intention  of  the  settlor.  His  great  object 
seems  to  have  been,  that  there  should  always  be  an  adequate  fortune 
to  support  the  title.  The  first  objection  to  the  lease  is,  that  it  reserves 
a  forehand  rent,  and  therefore  is  in  fraud  of  the  power.  The  lease  is 
dated  the  6th  of  January,  1785,  habendum  from  the  date  of  the  lease, 
with  the  reservation  of  501,  rent,  payable  half-yearly  on  the  25th  of 
March  and  the  29th  of  September,  the  first  payment  to  be  made  on 
the  26th  March  following  the  date  of  the  lease.  Now,  the  power 
expressly  requires,  that  there  shall  be  made  payable  yearly,  during 
the  continuance  of  the  lease,  the  usual  and  accustomed  yearly  rents* 
This  rent  is  not  payable  during  the  continuance  of  the  lease,  for  rent 
is  part  of  the  produce  of  the  land,  and  can  only  be  payable  in  respect 
of  the  occupation  of  the  premises.  If  anything  is  to  be  paid  before 
the  occupation,  it  is  not  rent,  but  rather  in  the  nature  of  a  fine ;  here 
the  first  payment  being  to  take  place  on  the  25th  March,  six  months' 
rent  is  payable  for  an  occupation  of  two  months  and  nineteen  days, 
and  at  the  end  of  the  term  there  will  be  three  months  and  seven  days, 
for  which  no  rent  will  be  payable,  because  the  last  rent  is  payable  on 
the  29th  September.  This  may  materially  injure  the  remainder-man, 
for  if  the  title  were  to  descend  upon  him  on  the  30th  September  in 
the  last  year  of  the  term,  he  would  not  be  entitled  to  any  rent  or  any 
advantage  from  the  land  between  that  day  and  the  expiration  of  the 
term  on  the  6th  January  following.     It  is  therefore  a  violation  of  the 

fewer,  for  the  rent  is  not  payable  during  the  continuance  of  the  lease, 
f  this  be  a  good  execution  of  the  power,  the  whole  of  the  settled 
property  might  be  leased,  reserving  the  year's  rent  the  first  day  of 
the  year,  and  the  remainder-man  might  be  a  year  short  of  one  day 
without  anything  to  support  the  title.     In  Begina  v.  WestoUy  2  Ld. 
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Raymond,  1198,  it  is  said  by  Powell,  J.,  that  if  a  man  has  a  power 
to  make  leases,  reserving  the  ancient  yearly  rent  annually,  yet  if  it 
was  reserved  upon  a  day  before  the  year  was  up,  as  if  the  year  ended 
at  Christmas,  and  it  was  reserved  at  Michaelmas,  it  would  be  well, 
pursuant  to  the  power,  to  which  Holt,  C.  J.,  is  reported  to  have 
agreed.  That,  however,  was  a  mere  obiter  dictum  in  a  sessions'  case, 
and  is  not  an  authority  entitled  to  any  great  weight.  In  Sugden  on 
Powers,  609,  and  618,  this  subject  is  discussed,  and  the  case  of  Doe 
dcm.  Wilmot  v.  Giffard  is  cited  in  support  of  the  contrary  doctrine. 
It  appears  from  the  brief  held  by  the  late  Sir  Vicary  Qibba^  then 
Attorney-General,  that  that  was  an  ejectment  brought  to  recover  pos- 
session of  Lansdowne-house,  and  tried  before  Lord  Ellbnborough, 
C.  J.,  at  the  Middlesex  sittings  after  Hilary  term,  1810.  The  ques- 
tion was,  whether  a  lease  for  twenty-one  years,  granted  by  the  late 
Marquis  of  Lansdowne,  of  the  premises  in  question  to  Miss  OiiTard 
was  valid.  The  premises  had  been  settled  to  various  uses  by  a  deed 
which  contained  the  following  power  of  leasing:  '^That  it  shall  be 
lawful  for  the  Marquis  of  Lansdowne  (the  maker  of  the  power),  the 
Earl  of  Wycombe-  and  Lord  Henry  Petty  respectively,  when,  and  as 
they  shall  be  severally  in  possession  of  the  aforesaid  lands,  premises, 
ke.y  by  indenture,  &c.,  to  demise,  lease,  or  grant  any  part  of  the  lands 
and  premises  hereinbefore  granted,  of  which  they  shall  respectively 
be  in  possession,  for  any  term  or  number  of  years  absolutely  not  ex- 
ceeding twenty-one  years,  so  as  such  leases  respectively  be  made  to  take 
effect  in  possession,  and  not  in  reversion ;  and  so  as  there  be  reserved, 
in  and  by  such  leases,  demises,  or  grants  respectively,  the  best  and 
mo$t  improved  yearly  rent^  to  be  incident  to  the  reversion  of  the  said 
premises,  that  can  be  reasonably  had  or  gotten  for  the  same,  without 
any  fine,  premium,  or  foregift,  or  anything  in  the  nature  of  a  fine 
being  made  or  taken  thereof."  The  lease  was  dated  the  14th  Septem- 
ber, 1809,  and  it  was  made  by  the  Earl  of  Wycombe,  then  Marquis 
of  Lansdowne,  of  the  one  part,  and  Miss  Gifiard  of  the  other,  and 
the  premises  in  question  were  demised  to  Miss  Giffard  for  the  term  of 
twenty-one  years  from  the  day  of  the  date  of  the  lease,  at  a  rent  of 
1200/.,  payable  by  two  even  half-yearly  payments,  on  the  29th  day 
of  September  and  the  26th  day  of  March  in  every  year  during  the 
continuance  of  the  demise,  the  first  payment  to  be  made  on  the  25th 
day  of  March  then  next.  An  objection  was  made,  that  inasmuch  as 
the  rent  was  made  payable  on  the  25th  March  and  the  29th  September, 
and  the  term  of  the  lease  would  expire  on  the  14th  September,  there 
would  be  no  rent  payable  under  it  from  the  25th  March  preceding  the 
expiration  of  the  term ;  and  on  that  ground  Lord  Ellbnborouoh,  G. 
J.,  was  of  opinion,  that  the  lease  was  void,  and  the  lessor  of  the  plain- 
tiff recovered.  In  fact,  there  the  remainder-man  was  prejudiced,  for 
if  his  title  accrued  on  the  26th  March,  a  period  from  that  day  to  the 
14th  September  would  elapse  in  which  no  rent  would  be  payable.  No 
sound  distinction  can  be  taken  between  that  case  and  the  present,  for 
in  this  case  there  is  a  similar  period,  from  the  29th  September  to  the 
6th  January,  during  which  no  rent  would  be  payable.  Isherwood  v. 
OldknoWj  3  M.  &  S.  382,  is  distinguishable  from  this,  because  there 
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the  habendum  was  from  a  prior  period,  and  the  payment  of  rent  was 
co-extensive  with  the  lease,  and  the  judgment  of  Lord  Ellenborough 
proceeds  on  the  ground,  that  the  remainder-man  could  not  by  any  pos- 
sibility be  deprived  of  any  portion  of  his  interest.  The  old  leases  set 
out  in  the  case  cannot  vary  the  construction  of  the  power,  for,  accord- 
ing to  the  law  as  laid  down  in  Iggulden  v.  May^  7  East,  237,  extra- 
neous evidence  cannot  be  received  to  explain  a  power  which  is  not 
ambiguous.  At  all  events,  there  is  no  reference  in  the  power  except 
to  pre-existing  leases ;  there  is  no  reference  to  any  act  to  be  done  after 
the  making  of  the  power,  and  it  is  clear,  that  no  inference  therefore 
can  be  drawn  from  the  lease  by  George  E.  of  Shrewsbury  in  1756,  the 
settlement  under  the  act  of  parliament  having  taken  place  in  1720. 
The  lease  of  1708  can  be  admitted  only  for  the  purpose  of  seeing  what 
the  premises  were,  and  what  was  the  ancient  and  accustomed  rent,  but 
not  for  the  purpose  of  looking  at  the  reservation  of  the  rent,  because 
there  is  nothing  equivocal  in  the  words  of  the  power  upon  that  subject. 
In  Smith  v.  Doe  dem.  The  JE.  of  Jersey^  2  Brod.  k  B.  473,  in  error, 
leases  in  existence  at  the  time  the  power  was  created,  were  held  to  be 
admissible  for  the  purpose  of  showing  how  the  rent  was  to  be  reserved, 
or  rather  to  show  what  was  a  reasonable  power  of  re-entry.  The 
question  in  that  case  was,  whether  the  rents  were  equally  beneficial, 
and,  in  order  to  ascertain  that,  the  former  leases  were  received  to  show 
what  construction  was  to  be  put  upon  the  words  in  the  power,  '^  so  as 
there  be  contained  in  every  such  lease  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved ;"  and  they  were  held  to 
be  admissible,  on  the  ground  that  there  was  an  ambiguity  in  the  power. 
Here  there  is  no  ambiguity  whatever  in  the  words  of  the  power. 
There  too,  the  lease  was  granted  by  the  maker  of  the  power,  but  that 
is  not  so  in  this  case.  The  former  leases,  indeed,  cannot  afford  any 
inference,  that  the  maker  of  the  power  or  the  legislature  meant  that 
the  future  leases  should  reserve  a  rent  in  the  same  manner,  and  paya- 
ble at  the  same  period.  The  settlor  probably  saw  the  inconvenience 
likely  to  arise  from  the  old  form  of  lease,  and  cautiously  guarded 
against  their  being  made  for  the  future,  as  they  had  been  before. 
This  objection  could  not  have  been  made,  as  has  been  suggested  in 
Smith  V.  Doe  dem.  E.  of  Jer%ey^  because  in  that  case  there  was  a 
covenant  in  the  lease  to  pay  a  proportionable  part  of  the  rent  that 
might  accrue  due  between  the  last  quarter  day  and  the  expiration  of 
the  lease. 

The  second  objection  to  this  lease  is,  that  the  power  requires,  that 
the  rent  shall  be  made  payable  yearly  during  the  continuance  thereof, 
and  it  is  made  payable  only  half-yearly,  if  the  words  of  the  power 
had  been  merely  ^'the  yearly  rent,''  this  objection  could  not  prevail, 
but  the  power  requires  not  only  that  there  shall  be  a  yearly  renty  but 
that  it  shall  he  payable  yearly.  Now,  if  the  power  absolutely  requires  a 
yearly  reservation,  it  has  not  been  duly  executed.  Gilbert  on  Bents, 
p.  50,  is  an  authority  to  show,  that  if  there  be  a  lease  reserving  a  rent 
of  50;.  yearly,  that  must  be  a  rent  at  the  end  of  the  year.  And  if 
there  were  an  agreement  for  a  lease  at  a  yearly  rent,  payable  yearly, 
there  can  be  no  doubt  that  a  court  of  equity  would  compel  the  execn 
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iioQ  of  %  lease,  making  the  reat  payable  at  the  end  of  the  year.  Here 
too,  there  may  be  a  prejudice  to  the  remainder-man,  for  if  the  leAsor 
dies  during  the  second  half  year,  the  remainder-man  will  lose  his  half 
year's  rent,  and  there  can  be  no  apportionment  in  such  a  case,  for  the 
statute  11  6.  2,  c.  19,  applies  to  cases  where  the  lessor  dies  in  the 
middle  of  the  quarter.  The  fourth  resolution  in  Lord  Mountjoy's  ease^ 
6  Rep.  p.  4,  is  an  authority  to  show,  that  a  reservation  of  rent  at  two 
days,  where  the  rent  was  before  reserved  and  payable  at  four  days, 
makes  the  lease  void.  In  The  Dean  and  Chapter  of  Worceiters  case^ 
6  Rep.  37,  the  question  turned  upon  the  validity  of  a  lease  granted 
under  the  13th  Elisabeth,  c.  10,  which  gives  a  power  to  ecclesiastical 
persons  to  grant  leases,  whereupon  the  accustomed  yearly  rent  or  more 
shall  be  reserved.  There  the  rent  reserved  had  formerly  been  payable 
quarterly,  and  it  was  made  payable  half-yearly.  The  statute  which 
created  the  power,  did  not  say  that  the  rent  shonld  be  payable  yearly, 
but  only  that  the  accustomed  yearly  rent  should  be  reserved,  and  there 
the  Court  are  reported  to  have  said,  ^^  It  is  sufScient  if  the  accustomed 
rent  be  reserved  yearly  at  one  time,''  for  the  words  of  the  act  are, 
^^  whereupon  the  accustomed  yearly  rent  or  more  shall  be  reserved,  and 
therefore,  if  the  rent  be  yearly  reserved,  the  statute  is  satisfied  by 
reason  of  the  word  yearly.*'  Now  here,  there  are  the  words  payable 
yearly.  It  may  therefore  be  fairly  inferred,  that  if  the  rent  had  been 
not  only  reserved,  but  made  payable  yearly y  it  would  have  been  held  a 
good  objectioii.  In  Campbell  ▼.  Leachj  Ambler,  740.  the  power  re- 
quired only  that  there  should  be  reserved  the  best,  ana  most  approved 
yearly  rent  The  objection  was,  that  the  rent  was  made  payable 
quarterly  instead  of  yearly,  to  which  it  was  answered,  that  the  power 
was  silent  in  that  respect,  and  only  required  a  yearly  rent  to  be 
reserved.  In  The  Earl  of  Cardigan  v.  Montaguey  reported  in  the 
Appendix  to  Sugden  on  Powers,  p.  690,  the  power  very  nearly  resem- 
bled the  power  m  this  case,  but  this  objection  was  never  taken,  and 
therefore  that  case  cannot  be  considered  as  any  authority. 

The  third  objection  is,  that  this  lease  restrains  the  power  of  distrain- 
ing, and  takes  away  the  power  of  sale.  In  Taylor  dem.  Atkyns  v. 
Sardey  1  Burr.  121,  Lord  Mansfield  says,  ''  It  is  not  sufficient  that 
the  ancient  rent  be  reserved,  it  must  be  reserved  with  all  the  beneficial 
circumstances."  For  that  purpose  the  remainder-man  should  have 
reserved  to  him  all  the  rights  given  to  him  by  common  and  by  statute 
law  to  satisfy  himself  for  the  rents  in  arrear.  By  common  law  he  might 
distrain  as  soon  as  the  rent  was  due ;  and  by  stat.  5  W.  &  M.  c  5,  s.  2, 
he  might  sell  the  distress.  By  the  terms  of  the  lease  the  lessor  can 
only  enter  to  distrain  after  a  reasonable  demand  in  that  respect,  and 
when  he  has  entered,  &c.,  he  cannot  sell  the  property  distrained ;  but 
he  is  allowed  only  to  detain  the  distress  as  a  security,  as  he  might  have 
done  before  the  statute  of  the  4  &  5  W.  &  M.  This  covenant  must  be 
construed  for  the  benefit  both  of  the  lessee  and  lessor.  In  return  for 
some  extraordinary  powers  of  distress,  which  the  lessor  would  not 
otherwise  have  had,  he  must  be  taken  to  have  renounced  others  which 
the  Uw  would  otherwise  have  given  him,  and  to  have  restrained  himself 
to  the  acts  which  are  here  enumerated  and  defined. 
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The  fourth  objection  arises  upon  the  proviso  for  re-entry.  The  words 
of  the  power  are,  "  So  as  in  every  such  lease  there  be  a  condition  of 
re-entry  for  non-payment  of  rent  and  rents  thereby  to  be  reserved ;" 
and  by  the  lease  the  right  of  re-entry  is  postponed  for  twenty-eight 
days.  An  inconvenience  not  before  adverted  to,  from  allowing  an 
interval  between  the  day  the  rent  becomes  due  and  the  day  of  re-entry, 
is,  that  in  this  way  the  remainder-man  is  deprived  of  all  possibility  of 
recovering  rent  from  the  last  quarter-day  to  the  day  when  his  right  of 
re-entry  accrued.  In  ejectment,  he  must  lay  the  demise  after  the 
twenty-eight  days  are  expired;  he,  therefore,  cannot  recover  rent 
during  the  interval  in  an  action  for  mesne  profits ;  he  cannot  bring 
covenant  on  the  lease,  for  the  lease  has  expired,  and  the  forfeiture  has 
reference  back  to  the  period  of  re-entry ;  nor  will  use  and  occupation 
lie,  the  holding  being  under  a  demise  by  deed.  This  case  is  distinguish- 
able from  Smith  v.  l)oe  dem.  Sari  of  Jerney^  on  the  ground,  that  hero 
a  demand  is  required;  for  the  words  are,  "being  lawfully  demanded." 
That  imposes  an  unreasonable  restriction  on  the  right  of  entry,  and 
deprives  the  rema>inder-man  of  the  benefit  of  the  statute  4  G.  2,  c.  28. 
Coze  V.  Day^  IS  East,  118,  is  an  authority  in  point,  and,  in  the  opinion 
given  by  Best,  J.,  in  Smith  v.  Doe  dem.  Earl  of  Jertey^  2  Brod.  k 
Bing.  504,  in  the  House  of  Lords,  that  learned  Judge  says,  "  Such  a 
proviso  could  not  be  sufficient  under  such  a  power."  It  is  true  that,  in 
Doe  dem.  Seholejleld  v.  Alexander^  2  Maule  &  S.  525,  it  was  held  by 
the  majority  of  the  Court,  Lord  Ellenborough,  G.  J.,  dissenting,  that 
where  a  lease,  granted  since  the  stat.  4  G.  2,  c.  28,  contained  a  power 
of  re-entry  upon  the  rent  being  unpaid  for  twenty-one  days,  the  same 
being  lawfully  demanded,  no  demand  was  necessary.  It  is  to  be 
observed,  however,  that  the  statute  4  G.  2,  c.  28,  only  places  the  sub- 
ject in  precisely  the  same  situation  in  which  the  king  was  before  the 
statute.  Before  the  statute,  if  the  king  granted  a  lease,  with  a  power 
of  re-entry,  it  was  considered  beneath  his  dignity  to  demand  rent  on 
the  last  day  of  the  year,  and,  without  so  doing,  he  might  proceed  for 
the  forfeiture ;  but  it  had  been  expressly  held,*  that  if  a  reversion  came 
to  the  king  of  a  lease,  in  which  there  was  a  right  to  re-enter  for  non- 
payment of  rent  on  demand,  he  could  not  maiptain  ejectment  without 
making  a  demand ;  and  also,  if  the  king  himself  made  a  lease,  reserv- 
ing a  rent,  with  a  power  of  re-entry  on  non-payment  of  rent  on  demand, 
he  could  not  proceed  without  a  demand,  f  This  is  an  authority  (and 
it  was  not  referred  to  in  the  case  of  Doe  dem.  Scholefield  v.  Alexander) 
to  show  that,  where  there  is  an  agreement  between  the  parties,  there 
must  be  a  demand  before  ejectment  can  be  brought ;  and,  if  so,  then 
the  condition  annexed  to  the  right  of  re-entry  in  this  case,  that  the 
rent  shall  be  lawfully  demanded,  is  a  restriction  of  the  right,  and  the 
lease  is  not  a  due  execution  of  the  power. 

The  fifth  objection  is,  that  this  is  a  lease  of  premises  which  had  been 
formerly  demised  jointly  with  others,  at  a  pro  rata  rent.  The  rent,  if 
apportionable,  is,  in  this  case,  fairly  apportioned ;  but  it  cannot  be 
apportioned  at  all.  The  person  in  possession  of  the  estate  cannot  sub- 
divide farms,  or  lay  together  two  farms  which  have  been  let  separately ; 
•  Dj«r,  87,  210.  f  Baoon's  Abr.  tit.  Rent,  127. 
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for  if  he  does  either  of  these  things,  the  usual  and  accustomed  rent  is 
not  reserved ;  and  it  certainly  is  the  practice  of  conveyancers  to  insert 
an  express  authority  in  settlements  for  that  purpose.  The  fifth  resolu- 
tion in  Lord  Mountjoy's  case  is  an  authority  expressly  in  favour  of  this 
objection.  In  Smith  v.  Trinder,  Cro.  Car.  22,  a  similar  question  arose, 
but  was  not  decided.  The  statute  89  and  40  G.  8,  c.  41,  is  a  legislative 
declaration  of  the  law  upon  that  subject.  Before  that  statute  ecclesi- 
astical persons  might,  under  the  82  H.  8,  c.  28,  grant  leases  for  twenty* 
one  years  or  three  lives,  reserving  the  rent  most  accustomably  paid 
within  twenty  years  next  before  such  lease,  and  it  had  been  considered, 
that  ecclesiastical  persons  could  not  grant  a  lease  of  a  part  at  a  pro 
rata  rent,  and  the  89  and  40  G.  3,  c.  41,  was  passed  expressly  to 
remedy  that  inconvenience,  and  to  enable  them  so  to  do ;  but  it  does 
not  apply  to  tenants  in  tail,  or  at  all  interfere  with  private  settlements ; 
and  if,  before  that  statute,  ecclesiastical  persons  could  not  grant  a  lease 
of  a  part  at  a  pro  rata  rent,  it  follows,  that  persons  having  such  a 
power  of  leasing  under  settlements,  cannot  now  grant  a  lease  of  a  part 
at  a  pro  rata  rent. 

fF.  E.  TauntoTij  contra^  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion  that  this  is  a  good  and  valid  lease. 
The  objections  taken  to  it  arise  upon  a  supposed  variance  between  the 
terms  of  the  lease  and  tlie  power  under  whic^  it  was  granted.  By  the 
power  a  lease  may  be  granted  for  twenty-one  years,  or  for  any  term  of 
years  determinable  upon  three  lives,  "so  as,  upon  all  and  every  such 
lease  and  leases,  there  be  reserved  and  made  payable  yearly,  during 
the  continuance  thereof,  the  usual  and  accustomed  yearly  rents,  boons, 
and  services  for  the  same."  It  appears,  that  on  the  2d  February,  1708, 
(which  was  before  the  act  of  parliament  by  which  the  estate  was  set- 
tled, and  prior  to  the  statute  of  the  4th  G.  2,  c.  28)  a  lease  had  been 
granted  of  these  and  other  premises,  in  which  there  was  the  following 
reddendum;  "yielding  and  paying,  therefore,  yearly  and  every  year, 
during  the  said  term,  thereby  letten  unto  the  said  duke,  his  heirs  and 
assigns,  the  yearly  rent  or  sum  of  82/.  at  the  two  usual  feast  days  or 
terms  in  the  year,  called  the  feast  of  the  annunciation  of  the  blessed 
Virgin  Mary,  and  the  feast  of  St.  Michael  the  archangel,  by  even  and 
equal  portions."  Whether  any  lease  was  granted  between  that  lease 
and  the  lease  of  the  13th  January,  1756,  does  not  distinctly  appear. 
The  next  lease  stated  in  the  case,  is  one  of  the  13th  January,  1756,  by 
which  the  premises  which  are  comprised  in  the  lease  in  question  in  the 
present  case  (being  a  pari  only  of  what  had  been  demised  by  the  lease 
of  1708)  were  demised,  and  the  rent  reserved  was  32/.  10*.  per  annum, 
payable  at  Lady-day  and  Michaelmas  in  every  year.  The  lease  of  the 
6th  January,  1785,  reserves  a  rent  of  50/.  per  annum,  payable  at  the 
same  two  feasts  as  are  mentioned  in  the  two  former  leases.  It  is  ob- 
servable, too,  that  each  of  those  leases  is  granted  at  a  period  less  than 
half  a  year  before  the  first  day  of  payment.  The  first  objection  made 
to  the  present  lease  is,  that  the  rent  being  reserved  half  yearly,  the  first 
payment  is  to  take  place  at  a  period  less  than  half  a  year  distant  from 
the  day  of  the  demise;  and  in  support  of  that  objection,  the  case  oi 
Doe  V.  Giffard  has  been  cited.    That  case,  however,  is  very  dLstux- 
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guishable  from  the  present.  In  that  case  the  power  was  to  lease,  at  the 
best  and  most  improved  yearly  rent  that  could  be  obtained.  The  power 
under  which  this  lease  is  granted,  requires  that  there  be  reserved  the 
usual  and  accustomed  yearly  rent.  Now,  as  far  as  we  have  any  evi- 
dence what  the  usual  and  accustomed  yearly  rent  was,  it  appears  to 
have  been  a  yearly  rent  payable  at  Lady-day  and  Michaelmas.  I  am, 
therefore,  of  opinion,  that  a  rent  payable  at  those  days,  although  the 
right  to  demand  it  arose  in  less  than  half  a  year,  is  a  usual  and  accus- 
tomed rent,  within  the  meaning  of  those  words  in  the  condition  con- 
tained in  the  iea^ng  power.  Indeed,  when  we  consider  that  this  is  a 
lease  for  lives,  granted  upon  the  surrender  of  another  lease,  we  cannot 
help  seeing,  that  it  is,  in  effect,  an  extension  of  time  upon  fresh  terms, 
and  where  the  time  only  is  extended,  it  is  most  reasonable  that  the  day 
of  the  payment  of  the  rent  should  continue  to  be  tlie  same,  and  should 
not  vary  according  to  the  day  on  which  the  new  lease  may  happen  to 
be  granted. 

The  second  objection  is,  that  there  is,  in  the  lease  in  question,  a  half- 
yearly  reservation  of  rent,  whereas  it  is  contended  that  the  words  of 
the  condition  contained  in  the  leasing  power  cannot  be  satisfied  unless 
the  rent  reserved  be  payable  once  a  year  only,  viz :  at  the  end  of  the 
year  after  the  making  of  the  lease.  The  obsecration  I  have  already 
made,  that  a  yearly  rent,  payable  at  Lady-day  and  Michaelmas,  was 
the  usual  and  accustomed  yearly  rent,  applies  also  to  this  objection.  It 
is  admitted,  that  if  the  words  of  the  power  had  been  <<so  that  there  be 
reserved  and  made  payable  during  the  continuance  thereof,  the  usual 
and  unaccustomed  yearly  rent,"  without  the  word  "year/y,"  immedi- 
ately following  the  word  ^payabUy^  a  rent  reserved  half-yearly  would 
have  been  sufficient,  that  is,  that  a  payment  by  portions  at  the  end  of 
each  half-year,  or  at  the  end  of  each  quarter  of  the  year,  does  not  pre- 
vent the  rent  from  being,  in  the  common  understanding  of  mankind, 
and  in  common  parlance,  a  yearly  rent.  I  cannot  see  any  reason  why 
the  words  "payable  yearly  during  the  continuance  thereof,"  should 
make  any  difference.  I  cannot  suppose  the  legislature  to  have  intend- 
ed in  this  case  to  make  the  rent  payable  only  once  a  year,  which  cer- 
tainly is  unusual,  and  not  beneficial  to  the  landlord.  To  adopt  the  con- 
struction contended  for  would  be  to  suppose  that  the  legislature  intended 
that  the  leases  to  be  granted  under  the  act  of  parliament,  should  be 
different  in  their  form  and  efiect  from  ordinary  leases  of  lands  and 
tenements,  granted  at  beneficial  rents.  I  cannot  think  that  this  was 
fntended,  and,  therefore,  I  cannot  give  that  construction  to  the  words 
ia  this  case.  The  ordinary  reservation  of  rent  in  leases  is  ^^yielding 
and  paying  yearly  and  every  yearJ*^  In  this  case  the  words  are  "  year- 
ly during  the  continuance  thereof,  the  usual  and  accustomed  yearly 
rent,''  which  I  understand  to  be  the  yearly  rent  of  so  many  pounds,  by 
80  many  half-yearly  or  quarterly  payments  in  the  year;  and  I  think  we 
ought  to  construe  these  words  ^^ payable  yearly ^^  with  reference  to  the 
common  language  of  leases,  which  was  the  subject  respecting  which 
the  legislature  was  speaking  in  the  clause  before  us. 

The  third  objection  is,  that  the  clause  enabling  the  landlord  to  dis- 
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traiQ  is  a  restriction  upon  him^and  injurious  to  the  remainder-man, 
for  it  is  said  that,  under  this  power,  he  cannot  distrain  without  making 
a  demand,  and  when  he  has  made  the  distress,  that  he  cannot  sell. 
Now,  if  this  objection  avoid  the  lease,  it  must  do  so,  not  by  reason  of 
its  contravening  any  particular  condition  contained  in  the  leasing  pow- 
er, but  by  reason  of  its  being  contrary  to  its  general  nature  and  object, 
which  is,  that  there  should  be  a  lease  at  a  yearly  rent,  with  the  usual 
and  beneficial  modes  of  enforcing  payment.  It  is  to  be  observed,  that 
the  clause  itself  refers  not  merely  to  the  payment  of  the  rent  of  50/ 
but  to  payments  in  nomine  pcBUse ;  the  words  are,  <<  if  it  shall  happen 
the  said  yearly  rent,  or  sum  of  50/.  shall  not  be  paid  at  the  days  and 
times  aforesaid,  or  if  the  said  amerciaments,  pains,  fines,  and  penalties, 
in  nomine  pcBuae,  after  reasonable  demand  be  not  paid,  then  the  lessor 
may  dristain."  It  appears,  however,  that  this  clause  was  copied  from 
the  lease  of  1708,  and  we  ought  to  pause  before  we  hold,  that  such  a 
clause,  copied  from  the  former  lease,  (and  which  the  party  who  pre- 
pared the  instrument,  after  the  act  of  parliament,  probably  had  before 
him,)  vitiates  this  lease.  I  cannot  think,  however,  that  the  landlord  is 
abridged  by  this  cause  of  any  remedy  for  the  recovery  of  his  rent, 
which  he  otherwise  would  have  had.  Independently  of  this  clause,  the 
landlord  has  a  power  to  distrain,  and  a  power  to  sell  under  the  distress. 
And  I  cannot  give  such  an  effect  to  the  language  of  this  clause  as  to 
say,  that  it  was  intended  to  deprive  the  landlord  of  any  power  which 
he  had  by  the  common  and  statute  law.  The  true  construction  of  it 
appears  to  me  to  be,  to  consider  it  as  introduced  in  furtherance  of  the 
power  under  the  common  law,  and  I  think  that  we  cannot  give  it  the 
construction  contended  for,  unless  we  see  clearly  that  the  landlord  at 
the  time  of  granting  it,  intended  to  take  away  the  power  under  the 
common  law. 

The  fourth  objection  is  as  to  the  right  of  re-entry.  It  is  said,  this  is 
to  be  only  at  the  end  of  twenty-eight  days  after  the  rent  is  in  arrear, 
and  the  same  «  being  lawfully  demanded."  Now  as  to  the  right  of  re- 
entry not  accruing  till  the  expiration  of  a  given  number  of  days,  the  case 
of  Smith  V.  Doe  dem,  the  E.  of  Jersey j  is  directly  in  point.  It  was 
there  decided,  that  the  words  contained  in  this  power,  <<so  that  there 
be  conditions  of  re-entry  for  non-payment  of  rent,"  are  to  be  interpre- 
ted to  mean  a  usual  or  reasonable  condition  of  re-entry;  and  if  that  be 
so,  it  appears  from  the  lease  of  1708,  that  twenty-eight  days  are  there 
given  for  the  payment  of  the  rent,  before  the  landlord  can  re-enter; 
with  this  additional  clause  in  favour  of  the  tenant,  that  if  there  be  no 
sufficient  distress  upon  the  premises,  the  landlord  may  then  re-enter. 

Another  objection  is,  that  by  the  terms  of  this  lease  the  landlord  is 
<<to  re-enter  on  the  rents  being  lawfully  demanded ;"  and  it  is  said, 
that  this  puts  the  landlord  to  the  necessity  of  making  the  deniand,  not- 
withstanding the  Stat.  4  Geo.  2,  c.  28,  which  was  made  generally  for  the 
purpose  of  relieving  the  landlord  from  the  necessity  of  making  that  de- 
mand. In  Doe  dem,  Scholefield  v.  Alexander j  three  of  the  judges  of 
this  Court,  Lord  Ellenbobouoh,  C.  J.,  rather  doubting  than  dissenting, 
decided  that,  notwithstanding  the  words  << lawfully  demanded"  in  a 
iease^  the  landlord  has  a  right  to  the  benefit  of  the  statute  of  4  G.  2,c.  28, 
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and  may  re-enter.  I  certainly  am  of  that  opinion.  By  the  common 
law,  the  landlord  never  could  re-enter  without  making  a  demand.  Ev- 
ery clause  of  re-entry,  therefore,  contained  the  words  "lawfully  de- 
manded," in  effect,  though  not  in  terms;  and  therefore  in  the  lease  of 
1708,  those  words  were  quite  nugatory.  They  were  probably  copied 
inadvertently  into  the  subsequent  leases  without  considering  their  ef- 
feet.  I  am  of  opinion,  that  such  a  proviso  for  ire-entry,  which  was  ori- 
ginally introduced  for  the  benefit  of  the  landlord,  ought  not  to  be  con- 
strued, in  consequence  of  the  introduction  of  those  words  fwhich  were 
nugatory  in  the  former  leases)  to  deprive  the  landlord  ot  the  benefit 
intended  to  be  conferred  upon  him  by  the  statute  4  Geo.  2,  c.  28.  The 
case  might  have  been  otherwise,  if  the  lease.had  contained  an  express 
covenant  that  he  would  not  re-enter  without  demand,  or  that  having 
entered  he  would  not  sell. 

Then  comes  the  last  and  remaining  objection,  which  raises  this  ques- 
tion: whether  the  rent  can  be  apportioned?  Whether  or  not  it  is  com- 
petent to  the  owner  of  a  considerable  estate  to  make  "any  improvement 
or  alteration  in  the  mode  of  disposing  of  that  estate?  If  he  cannot  di- 
vide a  farm,  but  is  bound  to  let  it  altogether,  as  it  formerly  was,  im- 
provement must  in  many  cases  be  utterly  prevented,  and  the  remain- 
der-man be  deprived  of  the  benefit.  Independently  of  authority,  I  cer- 
tainly should  have  thought  that  that  which  was  for  the  benefit  of  the 
estate  might  lawfully  be  done,  and  that  an  apportionment  of  rent  might 
be  made,  and  that  the  land  might  be  subdivided,  provided  care  was 
taken  to  apportion  for  the  parts  of  the  farm  so  divided,  as  much  rent  as 
had  been  reserved  in  respect  of  them  in  the  lease  comprising  the  whole. 
Lord  Mountjoy's  case  has  been  cited  upon  this  point.  The  doctrine 
there  laid  down  upon  this  subject,  however,  was  not  the  point  which 
the  Court  there  decided,  and  the  very  learned  person  in  whose  report 
that  doctrine  is  found,  has,  in  his  commentary  on  Littleton,  expressly 
laid  it  down  as  law,  that  there  may  be  a  leasing  of  part,  reserving  a 
rent  bearing  the  same  proportion  to  the  former  rent  as  the  part  leased 
bore  to  the  whole  land.  He  says,  "If  tenant  in  tail  let  part  of  the  land 
accustomably  letten,  and  reserve  a  rent  pro  rata,  or  more,  this  is  good, 
for  that  is  in  substance  the  accustomable  rent."  Co.  Litt.,  44  b.,  and 
Lord  Mountjoy's  case  is  referred  to  in  the  sentence  immediately  prece- 
ding. I  am  of  opinion,  that  the  law,  as  so  laid  down  by  Lord  Coke,  is 
consonant  to  reason,  and  that  it  is  competent  to  lease  a  part,  reserving 
a  true  and  fit  proportion  of  that  rent  which  had  formerly  been  reser- 
ved. The  case  of  Smith  v.  TVinder^  is  an  authority  upon  that  point. 
It  is  true  that  the  39  and  40  Geo.  3,  c.  41,  after  reciting  that  doubts 
had  arisen,  whether  ecclesiastical  persons  could  lawfully  grant  sepa- 
rate leases  of  parts  of  lands  usually  demised  by  one  lease  and  under 
one  rent,  enables  them  so  to  do.  But  we  are  not  necessarily  to  infer 
from  thence,  that  those  doubts  were  well  founded.  Acts  of  parliament 
for  the  purpose  of  removing  doubts  are  very  beneficial,  because  they 
prevent  that  expense  of  litigation,  which  otherwise  must  take  place,  in 
order  to  have  such  doubts  resolved.  For  these  reasons,  I  am  of  opinion, 
that  this  is  a  good  and  valid  lease,  and  that  the  postea  should  be  deli- 
vered to  the  defendant. 
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Batlet,  J.  I  am  of  the  same  opiQion.  The  objection  to  the  leasu 
is,  that  it  is  not  conformable  to  the  leasing  power  contained  in  the 
statute  6  6.  1.  That  .act  applies  not  merely  to  the  premises  in  ques- 
tion, but  to  lauds  of  very  large  extent,  lying  in  several  different 
counties;  and,  it  appears  to  me  to  have  been  the  intention  of  the  legis- 
lature, that,  as  long  as  there  should  be  heirs  of  the  body  of  the  settler, 
the  estate  should  not  be  alienated.  The  act  contains  a  leasing  power, 
with  this  provision,  <<  So  as  upon  all  and  every  such  lease  and  leases 
there  be  reserved  and  made  payable,  yearly,  during  the  contuiuauce 
thereof,  the  usual  and  accustomed  yearly  rents,  boons,  and  services  for 
the  same."  Now,  the  first  question  arises  upon  these  words ;  and,  in 
order  to  know  what  were  the  usual  and  accustomed  rents,  I  take  it  to 
be  quite  clear,  that  we  may  look  to  the  previously  existing  leases.  That 
point  was  decided  in  Smith  v.  Z>oc,  dem.  E.  of  Jersey  j2  Brod.  &  Bing. 
504.  It  is  impossible  to  tell  what  was  the  state  and  condition  of  the 
property  which  is  to  be  the  subject  of  future  leases,  unless  by  referring 
to  what  were  the  then  existing  leases,  nor  can  it  be  ascertained  what  is 
the  usual  and  accustomed  rent,  unless  by  referring  to  the  different  leases, 
to  see  what  has  been  the  rent  from  time  to  time  received.  It  has  been 
said,  that  the  old  lease  might  be  referred  to  for  the  purpose  of  ascer- 
taining the  quantum  of  rent,  but  not  for  the  purpose  of  ascertaining 
the  time  and  manner  in  which  the  rent  was  reserved  and  made  pay- 
able. In  order  to  judge,  however,  whether  a  rent  is  usual  and  accus- 
tomed, all  the  circumstances  connected  with  that  rent  must  be  con- 
sidered. The  time  and  the  mode  of  payment  are  some  of  those  cir- 
cumstances from  which  a  judgment  may  be  formed,  whether  it  was  the 
usual  and  accustomed  rent  or  not.  In  Lord  Mountjoy's  case,  and  in 
the  Dean  and  Chapter  of  Worcester's  case,  the  Court  did  refer  to  the 
mode  in  which  the  old  rent  was  reserved,  and  from  comparing  the 
new  and  the  old  reservations,  certain  objections  were  made  to  the  ex- 
isting leases.  Now  that  could  not  have  taken  place,  unless  it  was 
deemed  competent  for  them  to  look  at  the  old  leases,  to  see  the  mode 
in  which  the  old  rent  was  reserved,  for  the  purpose  of  considering 
whether  it  was  a  usual  and  accustomed  rent.  If  the  old  rent  is  re- 
served quarterly,  the  new  rent  reserved  is  not  usual  and  accustomed, 
unless  it  be  a  quarterly  rent  also.  In  this  case,  the  words  of  the  power 
are,  <<  so  as  upon  all  and  every  such  lease  and  leases,  there  be  reserved 
and  made  payable  yearly."  Great  stress  has  been  laid  upon  the  word 
yearly y  and  it  has  been  contended,  that  the  true  construction  of  that 
word  requires,  that  there  should  be  one  entire  yearly  payment.  I,  how- 
ever, consider  the  words  "marfe  payable  y early j^^  the  same  as  if  the 
words  had  been,  ^^ pay  able  every  year.^^  In  leases  there  is  usually  a 
covenant,  that  the  lessee  shall  pay  yearly  and  every  year,  and  by  the 
reddendum,  he  is  to  pay  the  yearly  rent  of  so  much  by  half  yearly  or 
quarterly  payments.  It  appears  to  me,  that  the  word  yearly  does  not 
necessarily  mean  one  entire  rent  for  the  year,  and  in  this  case,  although 
a  yearly  rent  might  be  more  beneficial  to  the  successor,  yet  it  would  not 
be  the  usual  and  accustomed  rent,  for  it  appears  from  the  old  lease,  that 
the  usual  and  accustomed  rent  was  by  a  half  yearly  payment.  And  it 
cannot  be  supposed,  that  with  respect  to  such  extensive  possessions,  it 
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was  intended  to  give  an  undue  advantage  to  the  remainder-man.  Tlie 
tenant  for  life  and  the  remainder-man  must  have  been  intended  to  be 
placed  on  fair  and  equal  terms,  and  that  will  not  be  the  case,  unless  the 
rents  reserved  under  the  new  leases  are  reserved  in  the  same  manner 
and  form  as  they  were  in  the  old  ones..  It  appears,  that  by  the  old 
leases  the  rent  was  reserved  half  yearly,  which  was  as  little  beneficial 
to  the  remainder-man  as  the  reservation  in  this  lease.  I  think,  there- 
fore, that  this  does  not  constitute  any  objection  to  the  lease  in  question. 

The  next  objection  is,  that  the  landlord  is  restricted  from  distraining 
and  from  selling.  That  does  not  appear  to  me  to  be  so.  It  is  a  rule 
of  construction,  that  where  a  clause  is  introduced  into  a  deed,  or  into 
an  act  of  parliament  in  order  to  confer  a  benefit,  it  is  not  to  be  con- 
strued so  as  to  work  a  prejudice,  or  in  other  words,  that  where  the  in- 
tention of  the  clause  is  to  give  a  further  right,  it  is  not  to  be  construed 
so  as  to  take  away  any  other  right  existing  without  it.  Now,  apply- 
ing that  rule  to  the  present  case,  this  clause  must  not  be  construed  to 
take  away  from  the  lessor  any  right  he  had.  At  common  law,  the 
lessor  had  an  unqualified  right  to  distrain,  and  by  statute  to  sell  the 
distress.  There  is  another  answer  to  this  objection,  that  this  is  a  re- 
servation in  the  usual  and  accustomed  mode,  for  the  lease  of  1708  con- 
tains almost  verbatim  the  same  provision  with  respect  to  the  rent  there 
reserved,  and  then  this  rent  being  reserved  exactly  under  the  same 
circumstances,  it  becomes  in  that  respect  the  usual  and  accustomed 
yearly  rent. 

The  objection  that  twenty-eight  days  are  allowed,  after  non-pay- 
ment of  the  rent,  before  re-entry,  is  also  answered  by  the  old  lease,  and 
the  decision  in  the  House  of  Lords,  in  the  case  of  Smith  v.  Doe,  dem. 
B.  of  Jersey.  The  words  of  the  condition  in  the  power  are,  «  and  so 
as  in  every  such  lease  there  be  contained  a  condition  of  re-entry  for 
non-payment  of  the  said  rent  and  rents  thereby  to  be  reserved."  Now 
this  lease  does  contain  a  condition  of  re-entry  for  non-payment  of  rent. 
It  is  said,  however,  that  it  is  qualified  by  the  words  **  being  lawfully 
demanded,"  which  words  were  not  in  the  lease  in  the  case  of  Smith  v. 
Doe,  dem.  E.  of  Jersey.  In  the  old  lease,  in  this  case,  however,  it  is 
part  of  the  proviso  of  re-entry,  that  the  rent  shall  be  lawfully  demand- 
ed, and,  therefore,  the  provisoes  in  the  two  leases  correspond  in  this 
respect,  and  the  tenant  in  tail  in  possession,  and  the  tenant  in  tail  in  re- 
mainder, are,  to  all  intents  and  purposes,  upon  the  same  relative  terms 
as  they  were  at  the  time  when  the  act  of  parliament  was  passed. 

The  remaining  objection  is,  that  this  is  a  lease  of  part  of  certain  pre- 
mises, which  at  the  time  of  passing  the  act  of  parliament,  were  in  lease 
jointly  with  other  property,  and  that  it  was  not  competent  to  the  lessor 
to  lease  property  separately  at  a  pro  rata  rent,  which  had  formerly 
been  jointly  demised.  I  think,  however,  it  would  be  most  unreason- 
able so  to  construe  this  power.  The  only  authority  in  favour  of  such 
a  constmction  is  Lord  Mountjoy's  case.  That  case,  however,  was  not 
decided  upon  that  point.  There  an  acre  of  waste  land  was  introduced 
into  the  lease,  and  the  entire  rent  was  reserved  out  of  that  acre,  as  well 
as  out  of  the  anciently  demised  lands.  The  ground  of  the  decision 
wa3,  that  the  old  accustomed  rent  was  not  confined  to,  and  therefore 
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was  not  issuing  out  of  the  old  accustomed  letten  lands.  The  opinion 
stated  to  have  been  delivered  by  the  Judges  upon  the  other  point  was 
extra-judicial;  and  when  we  consider  that  Lord  Coke,  in  his  com- 
jieotary  upon  Littleton,  which  was  pubUshed  some  years  after  Jxird 
Mfnintjoy^s  case^  lays  it  down  as  clear  law,  <Hhat  a  tenant  in  tail  may 
let  part  of  the  land  accustomably  letten,  and  reserve  a  rent  pro  rata,  or 
more,"  it  appears  to  me,  that  there  either  must  have  been  some  mis- 
take in  that  part  of  the  5th  Coke,  or  that  the  opinion  of  the  profession 
was  decidedly  against  the  doctrine  there  laid  down.  I  am  clearly  of 
opinion,  in  this  case,  upon  reason  as  well  as  authority,  that  the  tenant 
in  tail  had  a  right  to  let  part  of  the  lands,  which  at  the  time  of  the 
passing  of  the  act  of  parliament,  were  under  one  demise  at  one  entire 
rent,  provided  he  took  care  to  reserve  the  proportion  of  that  old 
rent  which  the  land  divided  bore  to  the  whole  property.  For  these 
reasons,  I  am  of  opinion,  that  the  lease  cannot  be  impeached,  and,  con- 
sequently, that  the  postea  must  be  delivered  to  the  defendant. 

HoLBOTD,  J.  I  am  of  opinion  that  the  lease  is  conformable  to  the 
power,  and  therefore  a  valid  lease.  The  power  requires  that  there  be 
<<  reserved  and  made  payable  yearly,  during  the  continuance  of  the 
lease,  the  usual  and  accustomed  yearly  rents,  boons,  and  services  for 
the  same/'  If,  then,  there  be  reserved  in  the  lease  and  made  payable 
during  the  continuance  thereof,  the  usual  and  accustomed  yearly  rents, 
boons,  and  services,  the  lease  is  valid.  Whatever  might  have  been  my 
opinion  upon  some  of  the  points,  if  the  case  of  Smith  v.  Doe  dem.  E. 
of  Jersey  had  not  been  decided,  I  must  now  take  the  law  to  be  such 
as  it  was  finally  decided  in  that  case.  That  case  established  two 
points,  first,  that  a  reference  might  be  had  to  the  former  leases,  for  the 
purpose  of  ascertaining  what  was  the  usual  and  accustomed  rent,  and 
for  such  other  purposes  as  form  the  subject  of  contest  upon  the  present 
occasion ;  second,  that  the  same  construction  is  not  necessarily  to  be 
given  to  the  words  of  the  power,  as  the  same  words  must  have  re- 
ceived if  they  had  been  used  in  the  lease  itself.  One  objection  is,  that 
this  rent  in  this  lease  is  reserved  half-yearly,  and  that  the  power  re- 
quires that  it  should  be  reserved  and  made  payable  yearly,  during  the 
continuance  thereof,  &c.  It  is  admitted,  that  if  the  word  yearly  had 
referred  to  the  reservation  only,  and  not  to  the  mode  of  payment,  this 
would  have  been  a  sufficient  execution  of  the  power,  though  the  rents 
be  made  payable  half-yearly.  I  think,  however,  that  in  common  par- 
lance the  word  yearly,  used  in  this  and  other  leases,  means,  not  a  pay- 
ment of  rent  once  a  year,  but  that  the  same  is  to  be  paid  in  or  during 
^very  year,  and  that  seems  evidently  to  have  been  the  meaning  of  the 
person  who  prepared  this  lease;  for  the  words  of  the  reddendum  are, 
^yielding  and  paying  yearly  and  every  year,  the  yearly  rent  or  sum 
of  50/.,  upon  the  25th  March  and  the  29th  September,  by  even  and 
equal  portions."  So  that  the  person  who  framed  this  lease,  states  it  to 
be  a  yearly  rent,  and  still  makes  it  payable  by  two  half-yearly  pay 
ments,  and  that  is  consistent  with  the  old  leases.  In  one  sense  of  the 
word,  therefore,  this  rent  is  payable  half-yearly,  but,  in  another  sense, 
il  is  payable  yearly,  because  it  is  payable  during  the  year;  and  if  the 
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latter  sense  can  be  given  to  the  expression  in  this  lease,  I  think  it  ought 
to  be  construed  16  have  tiiat  meaning.  Besides,  il  we  refer  to  the  lor* 
nier  leases,  which,  according  to  the  case  of  Smith  v.  Doe  dem,  E,  oj 
Jersey^  we  are  at  liberty  to  do,  tliis  appears  to  be  the  usual  and  accus- 
tomed yearly  rent ;  for  it  is  payable  yearly  in  the  accustomed  man- 
ner, that  is,  every  year,  by  the  two  usual  half-yearly  payments. 

Another  objection  is,  that  the  rent  re^served  was  made  payable  at  an 
earlier  day  than  it  would  have  been  pavable,  if  it  had  been  made  pay- 
able at  the  end  of  each  year;  and  it  has  been  said,  that  the  power 
must  be  construed  in  the  same  manner  as  if  the  very  words  of  the 
power  were  contained  in  the  lease  itself;  and,  undoubtedly,  if  the  red- 
dendum had  been  yielding  and  paying  yearly,  without  saying  any 
thing  as  to  the  times  of  payment,  no  rent  would  have  accrued  due 
until  the  last  day  of  the  year.  In  Smith  v.  Doe  dem.  E.  of  Jersey  y  a 
similar  argument  was  used,  for  it  was  contended,  tliat  if  the  lease  in 
that  case  had  provided,  that  a  party  should  have  power  to  re-enter,  on 
non-payment  of  rent,  he  might  enter  immediately  upon  default  being 
made.  The  House  of  Lords,  however,  decided  otherwise,  for  they 
construed  the  words  giving  the  right  of  re-entry  in  a  different  sense 
from  that  which  they  must  have  received,  if  they  had  been  used  in  the 
lease  itself.  In  this  case,  the  rent  is  made  payable  half  yearly,  and 
whatever  might  have  been  the  case,  if  it  had  not  appeared  from  thcj 
former  leases,  that  that  was  the  usual  and  accustomed  mode  of  paying 
the  rent,  I  think  it  does  appeaf  from  them,  that  this  was  the  usual  and 
accustomed  rent,  payable  in  the  usual  and  accustomed  manner. 

Another  objection  to  the  lease  is,  that  the  clause  of  distress  takes 
away  the  right  of  the  party  to  distrain  previously  to  the  demand  of  the 
rent,  and  also  that  when  he  has  distrained,  it  takes  away  the  power  of 
selling  under  the  statute.  I  think,  however,  that  this  being  a  covenant 
for  the  benefit  of  the  landlord,  it  does  not  take  away  any  right  which 
he  had  by  common  law,  or  by  statute,  and,  consequently,  that  notwith- 
standing that  covenant,  he  might  distrain  without  demand,  and  might 
sell  the  distress.  Besides,  this  objection  goes  to  its  not  being  the  usual 
and  accustomed  rent.  Now,  it  appears  that  this  clause  has  been  adopt- 
ed from  the  former  leases,  and  therefore  that  this  is  the  usual  and  ac- 
customed rent,  reserved  in  the  usual  and  accustomed  manner. 

Another  objection  is  that  the  right  of  entry  is  postponed  for  twenty- 
eight  days ;  that  point,  however,  was  determined  in  Smith  v.  Doe  detn. 
E,  of  Jersey;  and  besides,  the  former  leases  had  this  very  clause,  and 
therefore  afford  an  answer  to  that  objection.  The  same  answer  applies 
also  to  the  qualification  as  to  the  rent  being  lawfully  demanded,  and  I 
am  of  opinion  that  the  4  Geo.  2,  does  apply  to  a  case  of  this  kind ; 
and  that  notwithstanding  those  words,  the  landlord,  without  making 
any  demand,  might  enter,  distram  and  sell. 

I  am  also  of  ophiion,  upon  principle  as  well  as  authority,  that  a  party 
may  demise  a  part  of  premises  formerly  demised  jointly  with  others, 
provided  he  reserve  a  fair  rent.  The  passage  referred  to  from  Coke 
upon  Littleton,  44,  b.,  is  a  strong  authority  upon  that  point,  and  I  think 
the  doctrine  there  laid  down  by  Lord  Coke  a  right  exposition  of  the  law 
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For  these  reasons,  in  addition  to  others  which  have  been  given  by  my 
Lord  and  my  Brother  Bayley,  it  is  my  opinion  that  since  the  decision 
in  the  case  of  Smith  v.  Doe  dem.  E.  of  Jersey^  whatever  might  have 
l>een  the  case  previously,  this  lease  must  be  considered  as  valid. 

Judgment  for  defendant.* 

*  Best,  J.,  was  absent  at  Chambers. 


BARTON  and  Another  v.  WILLIAMS  and  Others.— p.  395. 

A.  and  B.  having  agreed  to  purchase  cottons  on  their  joint  account,  directed  their  brokers 
to  purchase  the  same.  Thene  purchases  having  been  made,  warrants  or  orders  fnr  de- 
livery were  made  out  in  the  name  of  the  brokers,  and  the  cottons  were  left  in  their  pos* 
tessioa  as  the  broken  of  A.  Immediately  after  the  purchase,  B.  paid  A.  one  half  the 
value.  After  conaiderabJe  purchases  had  been  made,  the  brokers  were  informed  that  B. 
had  an  interest  in  the  goods  purchased;  A.,  after  this,  directed  the  brokers  to  procure 
him  a  loan  on  the  security  of  the  warrants,  and  C.  advanced  money  by  discounting 
bills  drawn  by  A.  upon  the  brokeia,  as  a  security  for  which  the  whole  of  the  war- 
rants were  deposited  with  C.  by  the  brokers.  While  they  were  so  deposited,  the  bro- 
kers received  directions,  both  from  A.  and  B.,  to  make  a  division  of  the  gocds  held  on 
their  joint  account,  which  they  did  by  appropriating  specific  warrants  to  each  party, 
and  which  division  was  approved  of  by  both.  Before  the  bills  liecame  due,  the  brokers 
were  directed  by  A.  to  get  one  half  renewed,  which  C.  agreed  to  do,  and  discounted  fresh 
bills,  and  the  brokers  then  left  in  the  hands  of  C,  as  a  security  for  the  money  thus  ad- 
vanced, the  warrants  belonging  to  B. ;  C,  however,  not  knowing  that  B.  had  any  interest 
in  them: 

Uei/f,  first,  that  the  first  pledge  did  not  transfer  to  C.  any  interest  in  that  part  of  .ne  goods 
which  bislonged  to  B.  Semble,  that  a  sale  by  one  of  two  tenants  in  common  of  ih«!  whole 
property,  is  d  conversion  as  to  the  share  of  one;  and,  consequently,  that  trover  is  main- 
tainable : 

Htld^  second,  that  after  the  partition  had  taken  place,  the  tenancy  in  common,  if  it  ever  had 
existed,  was  determined,  and  that  being  so,  the  second  pledge  was  the  pledge  of  a  specific 
chattel  belonging  to  B.,  which  the  brokers  had  no  authority  to  make,  and  that  trover  was 
maintainable. 

Trover  to  recover  from  the  defendants  the  value  of  certain  East 
India  warrants  for  the  delivery  of  a  quantity  of  cotton,  and  certain  quan- 
tities of  cotton  stated  in  the  declaration.  At  the  trial  before  Abbott, 
C.  J.,  at  the  London  sittings  after  last  Michaelmas  term,  a  verdict  was 
found  for  the  plaintiffs,  damages  7337/.,  subject  to  the  opinion  of  the 
Court  on  the  following  case : 

In  the  year  1818,  John  Moon,  who  then  carried  on  business  at  Maii- 
chester  as  a  cotton  merchant,  under  the  firm  of  J.  Moon  and  Son,  hav- 
ing agreed  with  the  plaintiffs,  (who  also  carry  on  business  at  Manches- 
ter,) to  make  a  purchase  on  joint  account  with  them  of  cottons,  gave 
directions  to  his  brokers.  Hunt  and  Sharp  of  London,  to  purchase  at  the 
East  India  Company's  sales  cotton  to  a  considerable  amount,  on  the 
account  of  J.  Moon.  Hunt  and  Sharp  accordingly  purchased  at  sever- 
al sales  between  the  months  of  January  and  June  in  that  year,  cotton 
to  the  amount  of  20,000/.,  and  obtained  orders  for  the  delivery  of  it, 
commonly  called  East  India  warrants,  which  were  made  out  in  the 
name  of  Hunt,  as  the  broker  employed  at  the  sale,  and  were  left  in  the 
possession  of  Hunt  and  Sharp,  as  the  brokers  of  the  said  John  Moon 
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The  plaintiffs,  immediately  aft»  the  purchases,  paid  Moon  and  Ck>.  one 
half  of  the  value  of  the  cottons.  Hunt  and  Sharp  knew  that  Moon  and 
Co.  were  occasionally  in  the  habit  of  making  purchases  on  joint  ac* 
count,  but  at  the  time  of  making  the  first  purchases  in  question,  bad 
no  knowledge  that  the  plaintiffs  were  in  any  way  concerned.  When 
half  the  purchases  were  completed,  they  were  apprized  that  the  plain- 
tiffs had  some  interest  in  the  purchases  in  question.  It  was  subse- 
quently agreed  between  the  plaintiffs  and  J.  Moon,  that  the  cottons 
should  be  divided,  and  accordingly  in  February,  1819,  written  direc- 
tions were  given  by  the  plaintiffs  to  Hunt  and  Sharp  to  make  division 
of  the  cottons  held  by  them  on  the  joint  account  of  Moon  and  the  plain- 
tiffs, and  they  having  received  similar  directions  from  Moon  and  Co. 
proceeded  to  make  the  division  by  specifying  in  separate  columns  the 
warrants  which  were  respectively  appropriated  to  the  plaintiffs  and 
Moon  and  Co. ;  and  on  the  20th  February,  1819,  they  communicated 
such  division  to  both  parties,  and  received  their  approbation  of  the 
same.  At  the  latter  end  of  November,  1818,  Moon  directed  Hunt  and 
Sharp  to  procure  him  a  loan  of  from  20,000/.  to  25,000/.  on  the  secu- 
rity of  the  East  India  warrants  then  in  their  possession,  and  they  in- 
formed the  defendants  of  the  request  of  J.  Moon,  and  applied  to  them 
to  discount  the  acceptances  of  them,  Hunt  and  Sharp,  on  bills  drawn 
on  them  by  Moon  and  Co.,  on  the  security  of  the  whole  of  the  warrants, 
which  the  defendants  agreed  to  do ;  and  accordingly,  eight  bills,  paya- 
ble at  three  months  after  date,  were  drawn  by  J.  Moon  and  Son,  upon 
and  accepted  by  Hunt  and  Sharp,  falling  due  respectively  27th  Feb- 
ruary, 1st  March,  3d  March,  and  4th  and  5th  March,  all  of  which  were 
duly  paid  at  maturity.  These  bills  were  discounted  by  the  defendants 
at  the  beginning  of  December,  1818 ;  and  at  the  time  of  receiving  the 
money  from  the  defendants,  and  as  a  security  for  the  payment  of  the 
bills.  Hunt  and  Sharp  deposited  with  the  defendants  the  whole  of  the 
warrants. 

On  the  23d  February,  Hunt  and  Sharp  received  from  Moon  and  Co. 
the  following  directions  contained  in  a  letter,  dated  15th  February, 
1819 :  "  Half  the  amount  from  Williams,  is  all  I  would  wish,  or  even 
nothing,  if  you  can  force  oflF  every  bale  of  cotton  I  have  in  London. 
Cash  in  time,  if  half  should  be  done  by  Williams  and  Co.  Mr,  B.'s 
warrants  might  remain."  And,  in  consequence,  an  application  was 
ralide  by  Hunt  and  Sharp  to  the  defendants  to  renew  10,000/.  of  the 
amount  of  the  original  bills,  which  the  defendants  agreed  to  do,  by 
discounting  other  bills,  similar  to  the  former,  on  a  sufficient  number  of 
the  warrants  to  cover  them  to  that  amount,  being  left  as  a  security  for 
such  renewal.  Hunt  and  Sharp  did  not,  at  any  time  previous  to  such 
renewal,  communicate  to  the  defendants  that  any  alteration  had  taken 
place  in  the  property,  or  that  the  plaintiffs  had  any  concern  in  it.  On 
the  2d  March,  Sharp,  of  the  firm  of  Hunt  and  Sharp,  received  the 
warrants  from  the  defendants  for  the  express  purpose  of  dividing  them, 
80  as  to  take  10,000/.  worth  of  them  away,  and  to  return  10,000/.  worth 
to  the  defendants,  to  remain  as  a  security  for  the  renewed  bills,  and 
took  them  to  his  counting-house  for  the  purpose  of  making  such  sepa- 
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ration ;  and  hariiig  done  so,  returned  to  the  defendants  the  warrants 
belonging  to  the  plaintiffs,  and  retained  those  which  had  been  appro- 
priate to  Moon  and  Son ;  and  in  doing  so,  actecl  by  the  direction  of 
Moon  and  Son^  but  without  any  communication  with  or  authority  from 
the  plaintiffs.  The  defendants  discounted  two  bills,  of  2490/.  8^.  and 
2569/.  12^.  respectively,  drawn  as  before,  by  Moon  and  Son,  upon,  and 
accepted  by  Hunt  and  Sharp,  on  the  2d  of  March ;  and  two  other  bills,  of 
2496/.  15j.  and  2564/.  15j.  on  the  11th  March;  which  four  bills  amount- 
ed to  10,121/.,  and  which  were  dishonoured  when  they  became  due. 
The  defendants  sold  the  cottons  in  question  for  7337/. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
were,  under  the  circumstances,  entitled  to  maintain  tlie  action  of  trover. 

F.  Pollock^  for  the  plaintiffs.  The  original  pledge  of  all  the  war- 
rants cannot  be  sustained  as  against  the  plaintiffs.  And,  if  it  could, 
at  all  events,  the  renewed  pledge,  made  subsequently  to  the  division  of 
the  property,  cannot  be  sustained.  There  is  a  material  distinction 
between  a  sale  and  a  pledge.  In  the  case  of  a  sale,  the  purchaser 
trusts  the  property;  in  the  case  of  a  pledge,  the  party  lending  his 
money  trusts  the  individual  who  borrows ;  and  if  the  latter  has  no 
authority  to  pledge,  the  pledge  is  not  available.  In  this  case,  the 
brokers,  in  August,  knew  the  property  to  belong  to  Moon  and  the  plain- 
tiffs, and  then,  by  Moon's  direction,  pledged  the  whole  with  the  defend- 
ants. Now,  the  brokers  had  no  authority  to  pledge  the  plaintiffs'  share ; 
and,  therefore,  the  pledge  is  not  available  as  against  them ;  and,  if  that 
be  so,  supposing  the  brokers  to  have  been  justified  in  pledging  the  war- 
rants, as  far  as  Moon's  share  was  concerned,  the  defendants  would 
thereby  become  tenants  in  common  with  the  plaintiffs  of  the  whole 
property,  and  the  sale  by  them  is  a  conversion  as  to  the  plaintiffs'  share ; 
for  the  sale  having  taken  place  in  London,  was  a  sale  in  market  overt ; 
and,  therefore,  operated  as  a  destruction  of  the  property,  and,  conse- 

Suently,  trover  is  maintainable.  It  is  clear,  however,  that  after  the 
ivision  of  the  property,  the  brokers  had  no  authority  whatever  to 
pledge  the  share  belonging  to  the  plaintiffs.  All  the  warrants  were 
returned  in  the  brokers'  hands,  and  it  was  their  duty,  as  the  agents  of 
the  plaintiff,  to  retain  those  which  belonged  to  them.  Instead  of  which, 
however,  they,  by  the  direction  of  Moon,  leave  the  warrants,  which 
were  then  the  property  of  the  plaintiffs,  as  a  security  for  money  advanced 
to  Moon.  They  could  not  thereby  convey  any  interest  in  the  plaintiffs' 
separate  property  to  the  defendants;  and  the  sale  by  them  of  that 
property  is  a  conversion. 

Ttndalj  contra.  This  was,  in  the  first  instance,  a  deposite  by  the 
broker  of  warrants  belonging  to  his  principal,  Moon,  at  the  request, 
and  for  the  benefit  of  the  principal,  and  of  which  the  principal  had  the 
sole  power  of  disposal,  as  between  him  and  the  broker.  Moon  gave  the 
directions  to  the  broker  to  purchase  on  his  own  account,  and  the  pur- 
chase was  so  made,  and  the  warrants  were  deposited  with  Hunt  and 
Sharp,  as  the  brokers  of  Moon.  Moon,  therefore,  at  the  time  of  the 
first  pledge,  had  the  sole  right  of  disposing  of  the  warrants,  and  he 
having  authorised  the  brokers  to  pledge,  the  defendants  by  that  pledge 
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acquired  an  absolute  interest  in  the  property.  But  even  if  that  were 
not  80,  and  the  brokers  only  had  authority  to  pledge  the  undivided  share 
of  Moon,  the  defendants,  by  taking  that  pledge,  became  tenants  in  com- 
mon with  the  plaintiffs ;  and  then  it  is  clear,  that  trover  cannot  be  main- 
tained by  one  tenant  in  common  against  another.  And  a  sale  does  not 
amount  to  a  conversion.  In  this  case  too  the  subsequent  division  of 
the  cottons,  and  the  fact  of  the  brokers  having  returned  the  plaintiffs' 
warrants  instead  of  those  of  Moon*s,  as  a  security  for  the  renewed  bills, 
cannot  make  any  difference,  for  all  the  bills  were  subject  to  the  lien. 
The  warrants  were  delivered  to  the  brokers  for  an  express,  specific  pur- 
pose, viz.  to  divide  them,  and  to  return  one-half  to  be  subject  to  the 
lien  of  the  old  and  renewed  bills  for  10,000?.  The  warrants  were  never 
put  of  the  defendants'  possession,  for  the  brokers  for  this  purpose  were 
their  agents,  and  the  possession  of  the  brokers,  therefore,  was  the  pos- 
session of  the  defendants.  If  the  bankers  themselves  had  made  the 
division  in  their  own  office,  it  is  clear  that  they  would  have  had  a  lien 
upon  the  warrants  retained.  The  warrants  were  carried  to  the  brokers' 
counting-house  merely  for  convenience,  and  consequently  the  lien  con- 
tinued. If  there  had  not  been  any  previous  division  of  the  property, 
there  would  have  been  no  doubt  upon  this  point,  but  such  division  can- 
not make  any  difference,  being  done  without  the  knowledge  of  the 
pawnee,  especially  where  the  plaintiffs  have  allowed  Moon  to  hold  him- 
self out  to  the  world  as  the  ostensible  owner.  In  Rabone  v.  WilltamSy 
7  T.  R.  860,  it  was  held  in  the  case  of  a  factor  dealing  for  a  principal, 
but  concealing  his  principal's  name,  that  a  person  contracting  with  him 
has  a  right  to  consider  him,  to  all  intents  and  purposes,  as  a  principal, 
and  that  though  the  real  principal  bring  the  action  in  his  own  name, 
the  purchaser  may  set  off  any  claim  he  has  against  the  factor.  And  so 
if  there  is  a  secret  partner  unknown  to  the  defendant  at  the  time  he 
contracts  with  the  plaintiff,  the  plaintiff  cannot,  by  joining  such  secret 
partner  in  the  action,  deprive  the  defendant  of  his  right  of  set-off 
against  himself,  Straeey  v.  Deey^  7  T.  R.  361.  It  is  clear  too,  that  if 
the  plaintiffs  were  partners  with  Moon,  the  original  pledge  by  one  of  the 
partners  was  valid. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover. I  think  it  clear,  that  the  pledge  by  Hunt  and  Sharp  cannot,  in 
point  of  law,  operate  so  as  to  give  to  the  defendants  any  right  or  inter- 
est in  that  part  of  the  goods  which  belong  to  the  present  plaintiffs.  It 
has  been  said,  however,  that  trover  cannot  be  maintained,  because  there 
was  no  conversion,  on  the  ground  that  at  the  time  of  the  original  pledge, 
the  plaintiffs  were  tenants  in  common  with  Moon,  who  was  the  owner 
of  an  undivided  moiety.  It  is  laid  down  by  Lord  Chief  Baron  Comyn, 
that  if  a  bailee  sells  the  goods  of  another,  the  very  act  of  sale  on  hi? 
part  is  such  a  conversion  as  to  entitle  the  owner  to  maintain  trover,* 
and  if  that  be  so,  it  follows,  that  if  a  bailee,  in  possession  of  undivided 
shares  belonging  to  two  persons,  sells  the  whole,  it  must  be  a  conver- 
sion as  to  the  undivided  part  belonging  to  one,  over  which  he  has  no 
right  or  title  whatever.     I  incline  to  think,  therefore,  upon  that  ground, 

'  Com   Dig.  tit  Af^inn  on  the  toH  tipon  Trover^  E.  and  2  Salk.  655,  is  cited 
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.  that  the  pledge  could  not  operate  upon  the  property  of  the  plaintiffs ; 
and  that  even  if  there  had  been  no  partition,  the  sale  was  a  conversion 
of  the  undivided  interest,  and  therefore  that  trover  may  be  maintaina- 
ble. Upon  the  other  point  I  do  not  entertain  any  doubt.  In  this  case, 
after  the  warrants  were  in  the  hands  of  the  defendants^  a  partition  was 
made  between  the  plaintiffs  and  Moon,  and  thereby  the  tenancy  in  com- 
mon was  determined,  and  after  that  partition,  an  entire  new  transaction 
takes  place,  for  Moon  and  Son  agree  not  to  hold  the  defendants  to  the 
payment  of  the  bills  originally  accepted,  but  fresh  bills  are  drawn  in 
the  same  manner,  and  by  the  same  parties.  It  is  a  new  pledge,  and 
having  taken  place  aAer  a  partition  was  made  between  two  tenants  in 
common,  it  was  the  pledge,  not  of  an  undivided  moiety,  but  of  a  spe- 
cific chattel,  of  which  the  property  was  at  that  time  vested  in  the  plain- 
tiffs, and  made  by  a  person  having  no  authority  to  pledge.  I  am,  there- 
fore, clearly  of  opinion,  upon  the  last  ground,  that  the  plaintiff  is  entitled 
to  our  judgment. 

Batlet,  J.  It  is  clear  law,  that  a  pawnee  can  have  no  better  title 
than  the  pawner.  At  the  time  of  the  original  pledge,  Moon  and  Co. 
and  the  piaintifts  were  not  partners  with  reference  to  these  goods,  but 
part*owners ;  each  of  them  being  entitled  to  an  undivided  moiety.  Moon 
and  Co.  then  take  upon  themselves  to  pledge  the  whole,  the  legal  oper- 
ation of  which  pledge  would  be  to  give  to  the  pawnee  no  better  title 
than  Moon  and  Son  had,  which  would  be  an  undivided  moiety  only. 
And  if  the  case  had  stopped  there,  Moon  and  Son  before  the  pledge, 
and  the  defendants  after  the  pledge,  would  have  had  a  right  to  sell  an 
undivided  moiety  only ;  and  if  they  had  taken  upon  themselves  to  sell 
without  any  authority  from  the  plaintiffs,  either  express  or  implied, 
from  the  nature  of  the  transaction  they  would  have  been  wrong-doers 
with  respect  to  the  sale  of  the  plaintiffs'  moiety ;  that  would  be  a  wrong- 
ful sale,  and  consequently  a  conversion  of  their  property.  There  may 
be  cases  in  which  the  indivisible  nature  of  the  subject-matter  of  the 
tenancy  in  common,  may  raise  an  implied  authority  in  one  to  sell  the 
whole.  But  unless  there  be  such  authority,  either  express  or  implied, 
a  sale  of  the  whole  by  one  tenant  in  common  is,  with  respect  to  the 
other,  a  wrongful  conversion  of  his  undivided  part.  But  this  case  does 
not  stand  upon  the  original  pledge,  for  afterwards  a  renewal  of  the  bills 
took  place,  and  all  the  warrants  were  put  into  the  hands  of  the  brokers, 
in  order  that  a  part  might  be  withdrawn  from  the  pledge,  and  that  the 
residue  might  continae  liable,  not  for  the  old  pledge,  but  merely  in  re- 
spect for  the  new  bills  which  were  to  be  given  for  part  of  the  whDle 
debt ;  and  the  brokers  acting  in  that  transaction  as  the  agents  of  M. 
and  Co.,  had  a  right  to  pledge  their  share  only;  for  iii  the  intermediate 
time  there  had  been  a  bargain  between  M.  and  Co.  and  the  plaintiffs, 
that  certain  of  the  warrants  should  be  deemed  the  separate  property  of 
each  party.  At  that  time  what  authority  had  the  brokers  ?  They  had 
authority  to  pledge  the  property  of  M.  and  Co.,  but  none  whatever  to 
pledge  that  of  the  plaintiffs.  But,  instead  of  pledging  that  over  which 
they  had  no  authority,  they  pledged  that  which  belonged  to  the  plain- 
tiff, and  the  present  defendants,  who  took  that  pledge,  took  it  at  the 
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peril  of  the  want  of  authority  in  the  person  making  it  For  these  rear 
sons,  I  am  of  opinion,  that  the  defendante  had  no  right  to  dispose  of 
the  warrants  in  question,  and  that  tftie  action  of  trover  is  maintainable. 

HoLROTD,  J.  I  am  also  of  opinion  that  the  plaintiffi  are  entitled  to 
recover  the  amount  of  their  claim  in  the  present  action.  It  is  dear, 
that  originally  the  brokers  had  no  right  to  pledge  the  share  which  the 
plaintiffs  had  in  the  cottons  which  were  purchas^  It  is  true,  that  they 
were  purchased  by  the  brokers  as  the  property  of  Moon,  they  at  first 
not  knowing  that  the  plaintiffs  had  any  interest  in  them.  All  the  pur- 
chases, however,  were,  in  point  of  law,  made  on  the  account  of  Moon 
and  the  plaintiffs,  for  Moon  and  the  plaintiffs  had  agreed  that  the  pur- 
chases should  be  made  on  their  account,  and  the  plaintiis  having  paid 
their  moiety  of  the  purchase>money ,  had  an  interest  and  property  in  one 
moiety  of  the  goods.  Having  that  property,  the  brokers,  whether  they 
supposed  Moon  to  have  the  sole  property  or  not,  could  not,  in  point  of 
law,  by  the  direction  of  Moon,  pledge  that  which  was  the  property  of 
the  plaintiffs.  But  an  objection  is  then  made  to  the  form  of  the  action 
on  this  ground,  that  the  plaintiffs  and  Moon  having  originally  been  te 
nants  in  common,  the  pawnee  is  now  tenant  in  common  with  the  pkia- 
tiffs,  and  consequently,  an  action  of  trover  is  not  maintaioabie.  •  The 
case  of  Jackson  v.  Anderson,  4  Taunt.  24,  goes  strongly  to  show,  that 
there  was  not  such  a  joint  tenancy,  or  tenancy  in  common  in  this  case, 
as  to  prevent  the  plaintiffs  from  maintaining  trover.  I  am,  however, 
not  quite  satisfied  upon  that  point,  but  my  opinion  proceeds  upon  the 
second  point.  In  this  case,  all  tlie  acceptances  for  the  20,000/.  which 
were  prior  to  the  divison  of  the  warrants,  were  duly  paid  at  maturity, 
and  the  whole  of  that  debt  was  extinguished.  Now,  after  the  division 
of  the  warrants  had  taken  place,  the  parties  ceased  to  be  tenants  in 
common,  if  they  ever  were  such,  and  Moon  had  a  separate  property 
in  one  half  of  the  goods,  and  the  plaintiffs  a  separate  property  in  the 
other  half.  That  being  so,  I  think  it  perfectly  clear,  that  the  brokers 
had  no  right  to  pledge  the  warrants  which  had  thus  become  the  pro- 
perty of  the  plaintiffs,  that  the  defendants  had  no  lien  at  all  on  those 
warrants,  and,  of  course,  that  the  objection  as  to  the  form  of  the  action 
does  not  apply. 

Best,  J.  I  am  of  the  same  opinion.  It  appears  to  me,  that,  firom 
the  commencement,  this  was  the  joint  property  of  Moon  and  the  plain- 
tiffs; and  if  Moon  were  even  a  partner  with  the  plaintiffs  in  this  parti- 
cular transaction,  I  am  of  opinion,  that  he  had  no  right  to  pledge  the 
property.  A  partner  in  a  trading  concern  generally  may  diq>ose  of  the 
partnership  property,  because  his  authority  to  do  so  is  impli^l  from  the 
nature  of  the  business;  but  that  by  no  means  extends  to  a  case  of  a 
partnership  in  a  particular  instance.  Partners  in  a  trading  eoncem  are 
joint  tenants  as  to  the  partnership  property.  In  this  case  the  plaintiffs 
and  Moon  were  at  most  only  tenants  in  common.  Now,  one  joint  te- 
nant may  lawfully  dispose  of  the  whole  interest;  but  one  tenant  in  com- 
mon cannot  do  so.  If  the  whole  property  had  been  in  this  case  sold  by 
Moon  himself,  I  am  of  opinion  that  the  property  of  the  plainti&  would 
not  have  been  bound,  unless  it  were  a  sale  in  market  overt,  and  such  n 
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sale  )fecomes  binding,  not  by  the  authority  of  the  persons  selling,  but 
from  the  general  policy  of  the  law.  But  this  is  not  a  sale  at  all,  but  a 
pledge.  In  cases  of  sale  in  market  overt,  you  look  to  the  property,  but 
in  those  of  sale  out  of  market  overt,  the  principal  of  caveat  emptor  ap- 
plies; and  in  the  case  of  a  pledge,  the  responsibility  of  the  pawner  must 
be  relied  upon,  and  if  he  has  no  authority,  the  pledge  is  not  available. 
I  am  of  opinion,  that  this  being  the  property  of  the  plaintiffs,  neither 
Moon  and  Co.,  nor  their  brokers,  could  by  any  act  of  theirs,  convey 
the  plaintifis'  interest  in  the  property  to  the  defendants.  It  is  said, 
however,  that  although  they  could  not  convey  the  plaiutiffis'  interest, 
they  could  still  convey  their  interest  as  tenants  in  common,  and  if  so, 
that  the  defendants  are  now  tenants  in  conmion  with  the  plaintiffs,  and 
that  upon  that  ground  the  present  action  is  not  maintainable.  The  case 
of  Jackson  v.  Jlndersouy  is  an  authority  to  show  that  Moon  and  the 
plaintiffs  were  not  tenants  in  common.  The  ground,  however,  upon 
which  I  am  best  satisfied  to  found  my  judgment  is,  that  the  tenancy  in 
conunon  in  this  case  was  completely  determined,  and  that  afterwards 
the  separate  interest  of  the  plaintifis  was  ascertained,  the  whole  of  the 
hills  were  given  up  and  a  new  pledge  made;  and  then  that  was  an  en* 
tirely  new  transaction,  and  when  it  took  place,  the  first  debt  was  ex- 
tinguished, and  the  brokers  had  no  authority  whatever  to  convey  the 
separate  property  of  the  plaintiffs.  Upon  this  latter  ground,  I  am  clearly 
of  opinion  that  the  plaintiff  are  entitled  to  recover. 

Judgment  for  the  plaintiffs.* 

*  ThiB  cue  was  afterwards  tamed  into  a  special  Tenlict    Vide  Raba  v.  Rykmd^  Gow's  N. 
P.  Rep.  102,  and  ▼.  Tapper  Haythorne,  ibid. 
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A.  by  bis  will,  derised  all  his  mesMiage  or  dwelling  house,  with  the  appurtenances,  in  High 
street,  in  the  town  of  H.,  and  all  and  every  his  buildings  and  hereditamenu  in  the  same 
street  to  his  mother  for  life,  and  after  her  death  to  C.  D.  A.  had  only  one  house  in  the 
High  street,  but  behind  that  bouse  be  bail  two  cottages  fronting  a  lane  called  Bakehouse 
Lane.  There  was  no  thonmghfiini  throngh  that  lane,  the  only  entrance  into  it  being  from 
^  High  street:  Hdd^  that  the  two  cottages  paseed  under  the  will. 

Ejectment  for  premises  in  the  parish  of  Holywell,  in  the  county  of 
Flint.  Plea,  not  guilty.  The  cause  was  tried  before  Garrow,  B.,  at 
the  last  assizes  for  the  county  of  Salop,  and  the  question  was  whether 
certain  premises,  situate  in  Bakehouse  Lane,  in  the  town  of  Holywell, 
passed  under  the  will  of  Thomas  Humphreys,  under  which  the  lessor 
of  the  plaintiff  claimed.  The  will  was  dated  the  5lh  June,  1775,  and 
recited  a  marriage  settlement,  on  the  marriage  of  the  testator,  by  which 
all  the  messuages,  lands,  or  tenements,  belonging  to  the  testator,  or  his 
mother,  Mary  Humphreys,  situate  in  the  county  of  Flint,  were  settled 
after  his  decease,  in  default  of  issue  by  his  wife,  and  subject  to  two 
annuities  to  his  mother  and  his  wife  for  life^  to  the  use  and  behoof  oi 
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Himself,  his  heirs  and  assigns  for  ever.  The  will  then  recited  that  he 
had  not  any  issue  by  his  wife,  and  proceeded  as  follows:  "Now  I  do 
give  and  devise  all  the  said  capital  and  other  messuages,  tenements, 
lands,  hereditaments,  and  premises,  with  their  appurtenances,  in  manner 
and  form  following,  that  is  to  say,  as  to  and  concerning  all  that  mes- 
suage or  dwelling  house,  with  the  appurtenances,  situate  in  High  street, 
in  the  town  of  Holywell,  in  the  said  county  of  Flint,  wherein  my  said 
mother  inhabits,  and  nearly  opposite  to  the  White  Horse  Inn,  tegether 
with  the  shop  adjoining  the  same  messuage ;  and  all  and  every  my  build- 
ings and  hereditaments  in  the  same  street y  I  do  give  and  devise  the  same 
unto  and  to  the  use  of  my  said  mother,  Mary  Humphreys,for  her  natural 
life.'*  The  testator  then  after  declaring  that  the  premises  last  mentioned 
were  to  be  exempt  from  the  annuities  to  his  mother  and  his  wife,  which 
he  charged  upon  the  residue  of  his  estate,  devised  all  the  other  lands 
comprised  in  the  marriage  settlement,  except  the  premises  limited  to  his 
mother  for  life,  to  trustees,  for  500  years;  in  trust,  to  sell  or  mortgage 
the  same,  in  order  to  pay  his  debts,  and  certain  legacies  mentioned  in 
the  will;  and  then,  as  to  all  his  estate,  as  well  that  which  was  subject 
to  the  trust  term  of  500  years,  as  what  was  limited  to  his  mother  for 
life,  from  and  immediately  after  her  decease,  he  devised  the  same  to 
his  brother,  John  Humphreys,  for  life,  and  after  his  death  to  his  sons 
and  daughters  in  tail,  with  remainder  to  Hugh  Humphreys  for  life,  and 
his  sons  and  daughters  in  tail,  with  remainder  to  Edward  Humphreys 
for  life,  &c.  The  testator  died  in  1788,  his  mother,  Mary  Humphreys, 
Having  died  in  his  lifetime;  John  Humphreys  and  Hugh  Humphreys, 
his  brothers,  died  without  issue;  and  Edward  Humphreys  is  the  lessor 
of  the  plaintiff.  The  trustees  for  the  term  of  500  years  had  sold,  in  June, 
1790,  the  house  in  High'  Street  and  the  two  cottages  in  Bakehouse  Lane, 
to  one  S.  Davies;  the  latter  sold  them  to  David  Pennant,  under  whom 
the  present  defendant  occupied  ^ne  of  the  cottages.  In  another  eject- 
ment tried  at  the  same  assizes,  with  respect  to  the  house  in  High  Street 
which  nearly  fronted  the  White  Horse  Inn,  it  was  admitted  that  the 
lessors  of  the  plaintiff*  were  entitled  to  recover.  Bakehouse  Lane  con- 
tains thirty  houses,  belonging  to  several  owners,  and  though  not  a  tho- 
roughfare, is  wide  enough  to  admit  carriages;  the  entrance  thereto  is 
out  of  High  Street,  under  an  archway,  a  little  below  the  house  in 
High  Street.  The  cottages  are  situate  in  Bakehouse  Lane,  on  the  op- 
posite side  of  that  lane,  fronting  the  back  of  the  house  in  High  Street, 
having  that  and  the  other  houses  in  High  Street  interposed  between 
them  and  the  White  Horse  Inn.  The  testator  had  no  other  premises 
in  or  near  High  Street.  The  learned  Judge  was  of  opinion,  that  the 
two  cottages  passed  under  the  will,  and  he  directed  the  jury  to  find  a 
verdict  for  the  plaintiffs,  with  liberty  to  the  defendant  to  move  to  enter 
i  nonsuit;  a  rule  nisi  for  that  purpose  having  been  obtained  in  last 
Michaelmas  term. 

W,  E.  Taunton  showed  cause.  It  is  quite  clear,  that  the  testator 
did  not  intend  that  his  devise  should  be  confined  to  those  premises 
which  were  occupied  by  his  mother;  if  such  had  been  his  intention,  why 
should  he  add  to  the  description  of  those  premises  the  words  which 
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immediatelj  follow,  "all  and  every  my  buildings  and  hereditaments  in 
the  same  street."  In  order  to  ascertain  the  testator's  meaning,  it  is 
material  to  refer  to  other  parts  of  the  will.  It  begins  by  reciting  the 
testator's  marriage  settlement,  by  which  some  property  of  his  mother's 
as  well  as  his  own  was  settled  to  certain  uses ;  he  next  mentions  his 
intention  to  dispose  of  the  whole  of  that  property,  and  then  introduces 
the  clause  in  question  as  to  a  part  of  it,  which  clause  is  followed  by  a 
disposition  of  the  residue  to  other  uses.  It  appeared  that  there  was  no 
other  street  to  which  the  two  cottages  in  question  could  be  said,  to 
belong,  except  the  High-street. 

Puller  and  R,  V,  Richards,  The  description  of  premises  in  the 
will  of  T.  Humphreys  is  extremely  minute,  and  ought  not  to  be  en- 
larged. Ewer  V.  HaydeUy  Cro.  Eliz.  476,  658,  Blague  v.  Gold^  Cro. 
Car.  447,  Tuttesham  v.  Roberts^  Cro.  Jac.  22,  are  in  point.  Doe  v. 
Collins^  2  T.  R.  498,  does  not  apply,  there  all  the  premises  had  been 
occupied  with  the  house  devised.  This  court  was  well  kitown  by  the 
name  of  Bakehouse-lane ;  that,  therefore,  would  have  been  the  proper 
description  of  the  premises.  [Abbott,  C.  J.  Suppose  a  man,  having 
no  house  in  the  High-street,  devised  his  house  in  the  High-street,  if  he 
had  a  house  in  this  Bakehouse-lane,  would  not  that  pass  ?]  It  would ; 
but  if  a  man,  having  one  house  in  High-street  and  another  in  the  lane, 
devised  all  his  houses  in  High-street,  the  one  would  pass,  but  the  other 
would  not.  The  general  words  "  all  my  buildings,  &c.,'*  were  intro- 
duced for  the  purpose  of  securing  more  effectually  to  the  devisee  the 
premises  before  particularly  described.  Doe  dem.  Tyrrell  v.  Lyford^ 
4  M.  k  S.  550,  is  in  point,  to  show  that  the  Court  cannot  receive  ex- 
trinsic evidence  to  give  effect  to  a  will,  where  it  can  have  an  effectual 
operation  without  it.  [Batlbt,  J.  The  true  ground  of  that  decision 
was,  that  there,  there  was  property  to  satisfy  the  will.  But  what  other 
buildings  are  there  in  High-street  to  satisfy  the  will  in  this  case,  be- 
sides the  capital  messuage  occupied  by  the  mother  ?]  The  expression 
is  not  other  buildings,  but  all  my  buildings,  [Baylet,  J.  The  word 
and  is  accumulative.  Abbott,  C.  J.  The  appuitenances  to  the  prin- 
cipal messuage  are  described  as  being  in  the  High-street ;  how  were 
they  situate  ?J  They  did  not  abut  on  the  High-street,  but  were  behind 
the  house. 

Abbott,  C.  J.  Upon  the  words  of  the  will,  there  appears  to  have 
been  an  intention  to  pass  all  that  the  testator  had  in  the  High  Street; 
and  he  seems  to  have  thought,  that  he  had  something  more  than  the 
principal  messuage  in  the  occupation  of  his  mother.  In  fact,  however, 
he  had  no  premises  in  that  street  except  the  principal  messuage,  unless 
these  cottages  are  to  be  considered  as  coming  within  the  description. 
There  was  no  other  street  to  which  they  could  be  said  to  belong.  I 
think,  therefore,  that  they  passed  by  the  will.  The  nile  for  entering  a 
nonsuit  must  therefore  be  discharged. 

Batlet,  J.  In  cases  of  this  kind,  we  should  endeavour  to  discover 
the  meaning  of  the  testator.  If  the  description  is  precise,  and  there 
are  premises  to  satisfy  it,  and  there  are  otiier  premises  also,  there  the 
Mhers  will  not  pass.     If,  however,  the  description  is  not  precise,  it'  you 
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cannot  satisfy  the  will,  unless  additional  property  passes  besides  that 
which  is  described,  then  you  must  presume,  that  the  testator  intended 
to  pass  that  property,  and  that  his  description  is  inaccurate.  Here,  af- 
ter mentioning  the  capital  messuage,  the  testator  adds,  all  and  every 
my  buildings  in  the  said  street.  He  had  no  other  property  fronting  the 
High  Street,  but  had  other  property  to  which  there  was  no  access  but 
from  that  street.  I  think,  therefore,  that  the  testator's  meaning  is  to  be 
extended  beyond  the  words,  "in  that  street,"  and  that  the  cottages  in 
the  court  passed  by  the  will.  This  rule  must  therefore  be  discharged. 
HoLROTD,  J.  In  this  case,  I  think  that  the  testator  intended  to  pass 
the  cottages  in  question,  and  that  the  words  in  his  will  are  sufficient  for 
that  purpose.  He  speaks  of  some  other  tenements  in  the  High  Street 
besides  the  principal  messuage.  The  only  way  to  these  cottages  was 
through  the  High  Street,  and  there  was  no  thoroughfare  through  Bake- 
house Lane.  If  there  had  been  an  opening  from  the  High  Street  to 
these  two  cottages  alone,  they  would  clearly  be  in  the  street,  and  I  can 
see  no  difference  from  the  circumstance  of  there  being  other  houses  in 
the  court.  And  as  there  is  no  other  property  to  satisfy  the  will,  I  am 
of  opinion  that  these  cottages  ought  to  pass.  The  rule  for  entering  a 
nonsuit  must  be  discharged. 

Rule  discharged.* 

*  Bett,  J.,  wu  ntting  at  Chamben. 


REX  V.  The  Inhabitants  of  CHIPPING-NORTON.— p.  412. 

An  indenture  of  apprentioeeliip,  executed  before  the  paaBing  of  the  44  Q.  9,  c.  9S,  must  be 
fltamped  with  the  premium  stamp  within  the  time  pmcribed  by  the  statute  8  Anne,  c  9, 
and  where  such  an  indenture  was  stamped  at  the  time  of  its  being  produced  iu  evidence, 
with  the  stamp  required  by  the  65  G.  3,  c.  184,  but  not  within  the  time  prescribed  by  the 
sutute  of  Anne:  Htid,  that  the  indenture  was  wholly  void,  and  the  pauper  by  serving  un- 
der it,  gained  no  settlement 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Jane  Eely, 
widow,  and  her  six  children,  were  removed  from  the  parish  of  Aynho, 
in  the  county  of  Northampton,  to  the  parish  of  Chipping  Norton,  in 
the  county  of  Oxford ;  the  sessions  confirmed  the  order  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

By  an  indenture  of  the  30th  October,  1794,  William  Eely,  the  late 
husband  of  the  pauper,  Jane  Eely,  and  the  father  of  her  children,  not 
being  then  settled  in  the  parish  of  Chipping  Norton,  bound  himself  to 
serve  R.  Phillips,  of  Chipping  Norton,  as  an  apprentice  for  seven  years, 
and  R.  Phillips,  in  consideration  of  252.,  the  sum  given  with  the  ap- 
prentice, covenanted  to  instruct  him  in  the  business  of  a  cooper.  The 
indenture  was  duly  stamped,  with  a  stamp  denoting  the  payment  of 
the  several  duties,  amounting  in  the  whole  to  six  shillings,  imposed  by. 
different  statutes  upon  the  indenture  itself ;  but  it  was  not  stamped 
with  any  stamp  in  respect  to  the  premium,  as  required  by  the  statute 
8  Anne,  c.  9,  within  the  time  required  by  that  statute,  nor  until  the 
making  of  the  order  of  removal,  and  after  the  entering  of  the  appeal 
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against  the  order.  Before  the  hearing  of  the  appeal,  the  iodenture 
was  stamped,  upon  the  payment  of  5Z.  penalty,  and  of  IZ,,  with  a  stamp 
denoting  payment  of  a  duty  of  1?.,  being  the  ad  valorem  duty  stump 
used  to  denote  the  payment  of  such  duty  under  the  55  Geo.  3,  c.  184, 
and  1/.,  being  the  duty  payable  under  that  statute,  in  respect  of  a  pre- 
mium of  251.  given  with  an  apprentice.  The  duty  payable  in  respect 
of  the  like  premium  under  the  8  Anne,  c.  9,  was  twelve  shillings  and 
sixpence  only,  the  duties  payable  under  both  the  last-mentioned  stat- 
utes were,  after  they  were  paid  into  the  excheauer,  applicable  to  the 
same  purposes.  The  stamps  used  by  the  commissioners,  under  the  55 
G.  3,  c.  184,  are  of  a  different  sort  from  those  which  were  required  to 
be  procured,  and  used  by  the  statute  8  Anne,  c.  9,  which  were  pound- 
age stamps.  These  stamps  were  used  until  the  passing  of  the  44  G.  3, 
c.  98 ;  which  imposed  an  ad  valorem  duty,  and  the  poundage  stamps 
were  disused,  and  the  dies  with  which  they  were  formed  were  then 
broken  up,  and  are  not  now  in  existence.  William  Eely  served  under 
the  indenture  in  Chipping  Norton,  until  the  expiration  of  seven  years 
from  the  date  thereof. 

Molbech  and  Marriott^  in  support  of  the  order  of  sessions.  A  good 
settlement  was  gained  by  the  service  under  this  indenture,  although  it 
was  not  stamped  at  the  time  of  the  service,  nor  until  after  the  order  of 
removal.  Before  the  44  Geo.  8,  c.  98,  an  indenture  of  apprenticeship 
required  two  distinct  stamps,  a  deed  stamp  and  a  premium  stamp,  and 
this  indenture  was  granted,  before  the  passing  of  that  statute,  and 
therefore  required  two  stamps.  By  the  87  Geo.  8,  c.  136,  s.  2,  the 
commissioners  are  authoriEea  to  stamp  instruments  after  they  have 
been  executed,  on  payment  of  the  duty  and  a  penalty,  and  then  the 
instrument  so  stamped  is  to  be  of  equal  force  and  validity  as  if  it  had 
been  stamped  in  the  first  instance.  Here  the  instrument  has  been 
stamped.  The  words  of  the  55  Geo.  3,  c.  184,  s.  10,  are  very  compre- 
hensive ;  besides,  it  is  sufficient  if  the  instrument  is  properly  stamped 
at  the  time  it  is  produced  in  evidence.  Wright  v.  Riley^  Peake,  N.  P. 
173,  Burton  v.  Kirkby^  7  Taunt.  174,  Roderick  v.  Hovill,  8  Campb. 
103,  proceed  on  the  particular  provisions  respecting  policies  of  insur- 
ance in  which  the  commissioners  are  prohibited  from  subsequently 
stamping  the  instruments.  Edwards  v.  DieA,  4  Barn.  &  A.  212, 
shows  that  the  Court  will  consider  what  was  the  object  of  the  legisla- 
ture, though  the  act  pronounces  an  instrument  void  to  all  intents  and 
purposes. 

Minchj  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion  that  this  indenture  was  void,  not 
having  been  stamped  within  the  time  required  by  law,  and  conse* 
quently,  that  the  pauper  gained  no  settlement  by  serving  under  it.  By 
the  statute  8  Anne,  c.  9,  s.  32,  a  premium  stamp  is  imposed,  and  by 
8.  36,  indentures  signed  within  the  limits  of  the  weekly  bills  of  mortal- 
ity, were  required  to  be  stamped  within  one  month  after  the  date,  and 
by  8.  37,  every  indenture  entered  into  elsewhere  in  Great  Britain,  shall 
be  either  stamped  within  two  months,  or  brought  within  that  time  to 
some  collector  or  officer  appointed  for  the  management  of  these  duties 
who  shall  endorse  a  receipt  for  the  duty  paid,  bearing  date  on  the  day 
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of  payment.  By  8.  88,  indentures  executed  within  60  miles,  to  be 
computed  from  the  limits  of  the  weekly  bills  of  mortality,  shall  be 
stamped  within  three  months,  and  if  at  a  greater  distance,  within  six 
months  after  the  date  of  making  thereof.  By  s.  89,  all  indentures  not 
stamped  within  the  respective  times  for  that  purpose  limited  by  the  act, 
are  declared  void,  and  not  available  in  any  court  or  place,  or  to  any 
purpose  whatsoever.  Here,  therefore,  the  legislature  expressly  requires 
that  the  instrument  shall  be  stamped  within  the  prescribed  time,  and 
declares  that,  in  case  of  omission,  it  shall  be  void  to  all  intents  aud 

Eurposes,  and  that  forms  a  distinction  between  this  case  and  those  that 
ave  been  cited  in  argument.     The  order  of  sessions  must  therefore  be 
quashed.  Order  of  Sessions  quashed. 


POWNALL  V.  MOORES.— p.  416. 

A  covenant  by  a  le«ee  that  be  will  sufficienUy  muck  and  manure  the  land  with  two  auffi* 
cient  Bets  of  muck  within  the  space  of  six  of  the  last  years  of  the  term,  the  last  set  of 
muck  to  be  laid  upon  the  premiws  within  three  years  of  the  expiration  of  the  term,  is 
satisfied  by  the  tenant's  laying  on  two  sets  of  muck  within  the  three  last  years  of  the 
term. 

Covenant.  Declaration  stated  that  one  Hugh  Pownall,  being 
seized  in  his  demesne,  as  of  fee,  on  the  8th  March,  1808,  by  indenture 
of  lease  demised  to  the  defendant,  amongst  other  premises,  a  meadovr 
called  the  Pinfold  Meadow,  to  hold  for  the  term  of  16  years.  The  de- 
claration then  stated  a  covenant  by  the  defendant,  <<that  he  should  and 
would  sufficiently  muck  and  manure  the  said  field,  called  the  Pinfold 
Meadow,  with  two  sufficient  sets  of  muck,  within  the  space  of  six  ol 
the  lust  years  of  the  said  term,  the  last  set  of  muck  to  be  laid  upon 
the  said  premises  within  three  years  of  the  expiration  of  the  said 
term."  The  declaration  then  stated  the  entry  of  the  defendant  upon 
the  premises,  deduced  a  title  to  the  plaintiff  as  assignee  of  the  rever- 
sion, and  alleged  as  a  breach,  that  the  defendant  had  not  manured  the 
said  Pinfold  Meadow  according  to  the  said  covenant ;  but  on  the  con- 
trary, that  although  the  three  first  years  of  the  last  six  years  had 
elapsed,  and  considerably  less  than  three  years  of  the  term  was  all 
that  remained,  yet  the  defendant  had  not  laid  any  manure  at  all  upon 
the  said  meadow.  The  defendant  pleaded,  that  the  said  term  of  16 
years,  of  and  in  the  said  demised  premises,  was  still  unexpired.  Gen- 
eral demurrer  and  joinder. 

D.  F,  JoneSy  in  support  of  the  demurrer.  The  question  intended  to 
be  raised,  is  whether  the  defendant,  upon  the  true  construction  of  the 
lease  in  question,  can  satisfy  the  covenant  into  which  he  has  entered, 
by  laying  two  sets  of  manure  upon  the  meadow  at  any  time  within  the 
last  BIZ  years.  The  intention  of  the  parties  appears  to  have  been,  that 
one  set  of  manure  should  be  laid  within  the  first  three,  and  the  other 
set  within  the  last  three  of  the  last  six  years.  It  is  true,  that  the 
terms  of  the  covenant  are  not  expressed  with  exactness ;  but  the  Court 
will  give  them  a  reasonable  construction,  and  in  case  of  ambiguity,  will, 
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ncconlmg  to  the  general  rule,  take  the  words  most  strongly  against  the 
covenantor.  The  course  of  good  husbandry  requires,  that  the  meadow 
should  be  kept  in  heart  by  manuring  every  three  years,  and  this  must 
have  been  what  the  parties  had  in  contemplation.  The  object  was,  not 
merely  that  the  land  should  be  left  at  the  determination  of  the  lease 
with  a  suflScient  quantity  of  manure  then  upon  it,  but  that  it  should  be 
kept  in  a  good  state  of  husbandry  from  time  to  time  during  the  lease. 
From  its  being  expressed,  that  the  last  set  of  manure  was  to  be  laid 
on  within  the  last  three  of  the  last  six  years,  it  is  not  too  much  to  infer 
that  the  meaning  of  the  covenant  was,  that  the  first  set  of  manure 
should  be  laid  on  within  the  first  three  oif  the  last  six  years.  If  a  dif- 
ferent construction  prevail,  the  lessee  may  then  protect  himself  by  lay- 
ing on  both  the  sets  of  manure  within  the  last  sixMnonths  of  the  term, 
the  effect  of  which  would  be  evasive  of  the  spirit  of  the  covenant,  and 
would  also  be  contrary  to  the  course  of  good  husbandry,  and  injurious 
to  the  land. 

Cresweiy  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  The  lessee  has  only  covenanted,  that  he  will  lay  on 
two  sets  of  manure  within  the  last  six  years  of  the  term,  and  that  at 
least  one  of  those  sets  should  be  laid  on  within  the  last  three  years  of 
the  term.  The  object  of  the  last  mentioned  stipulation  was,  that  all 
the  benefit  of  the  manure  should  not  be  exhausted  during  the  lessee's 
holding,  but  should  at  least  partially  continue  at  the  expiration  of  the 
term.  But  the  lessee  has  no  where  restricted  himself  from  laying  on 
both  the  sets  of  manure  within  the  last  three  years,  if  he  should  think 

E roper,  and  we  cannot  by  construction  bind  him  beyond  the  terms  of 
is  covenant. 

Batlet,  J.  If  the  plaintiflF  intended  to  draw  any  argument  from 
the  course  oi  good  husbandry,  an  allegation  to  that  effect  should  have 
been  introduced  upon  the  record.  But  in  truth,  no  such  allegation 
could  have  availed  to  extend  the  covenant  in  question  in  theVay 
which  is  now  suggested. 

HoLROTD,  J.,  and  Best,  J.,  concurred. 

Judgment  for  the  defendant 


BIRD  V.  PEGG  and  Another.— p.  418. 

Where  judgment  of  nonsuit  had  been  given  in  an  action  brought  against  an  infant,  it  is  no 
ground  of  error  that  the  infant  hud  appeared  by  attorney. 

Upon  a  writ  of  error  brought  to  reverse  a  judgment  of  non-suit  in 
the  Court  of  Common  Pleas,  it  appeared  upon  the  record,  that  the  de- 
fendants below,  had  appeared  by  attorney.  The  error  assigned  was, 
that  one  of  the  defendants,  at  the  time  of  his  appearance,  and  at  the 
time  of  giving  judgment,  was  an  infant  under  the  ag:e  of  21  years. 
Camyfiy  for  the  plaintiff  in  error,  contended,  that  this  was  a  good 
ground  for  reversing  the  judgment,  although  it  was  in  favour  of  tha 
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infant.  In  Bird  v.  Ormi,  Cro.  Jac.  289,  an  entire  jndgment  against 
two  was  reversed,  on  the  ground,  that  one  was  an  infant  and  appeared 
by  attorney  instead  of  guardian,  and  he  referred  to  Serjt*  Williams's 
note  to  the  case  of  Foxtwist  y.  Tremaine^  2  Saund.  212  a,  where 
several  authorities  on  the  subject  are  collected. 

Abbott,  C.  J.  There  can  be  no  doubt,  that  where  judgment  is 
given  against  the  infant,  he  may  assign  his  appearance  by  attorney  as 
a  ground  of  error.  The  law  will  protect  an  infant  where  a  judgment 
has  been  recovered  against  him;  but  the  circumstance,  that  the  plain- 
tiff below  has  been  defeated  in  his  claim  against  an  infant,  shows  that 
he  had  no  cause  of  action  whatever,  and  therefore,  that  he  is  not  enti- 
tled to  judgment.  It  would  be  greatly  to  the  prejudice  of  the  infant, 
to  allow  the  plaintiff  >below  to  avail  himself  of  the  infant's  appearing 
by  attorney  as  a  ground  of  error.  Unless,  therefore,  there  be  some  de- 
cided case  in  which  judgment  given  in  favour  of  an  infant  defendant 
has  been  reversed  on  the  ground  of  his  infancy,  we  are  of  opinion  that 
this  judgment  ought  to  be  affirmed. 

Comyn  admitted  that  he  could  not  then  cite  any  such  case,  but  he 
requested  further  time  to  look  into  the  authorities,  and  afterwards  in- 
formed the  Court,  that  upon  search,  the  only  authorities  he  could  find 
were  cases  in  which  the  original  judgment  had  been  obtained  against 
the  infant 

Judgment  affirmed. 


REX  V.  TOWNSEND.— p.  480. 

By  a  daase  in  an  inclosure  act,  a  commianoner  waa  autboriied  to  atop  up  anj  way,  provided 
it  be  done  by  the  order,  and  with  the  concurrence  of  two  juaticea,  and  that  order  was  to  bo 
aubjbct  to  an  appeal  in  like  manner  and  under  such  form  and  restrictions  as  if  the  same 
had  been  originally  made  by  such  justicea.  By  a  subsequent  clause,  any  party  aggrieved 
was  to  be  at  liberty  to  appeal  at  any  time  within  six  months  after  the  cause  of  complaint. 
Under  this  act,  the  commissioner,  with  the  concurrence  and  onJer  of  two  justices, 
stopped  up  a  road  without  giving  the  public  notices  required  by  the  65  6.  3,  c.  6S: 
Htld,  that  a  party  aggrieved,  might,  under  theae  circumstances,  appeal  at  any  time  with- 
in six  months. 

Quere,  whether  it  be  necessary  to  give  such  notices  where  roads  are  stopped  up  under  the  pro- 
visions of  an  inclosure  act? 

By  55  G.  8,  c.  48,  b.  15  (an  act  passed  for  enclosing  lands  in  the 
parish  of  Hartlebury,  in  the  parish  of  Worcester),  the  commissioner 
thereby  appointed  was  authorized  to  stop  up,  alter,  or  change  any  old 
carriage  road,  bridle  way,  or  footpath,  passing  or  leading  through  any 
of  the  old  enclosures  within  the  said  parish,  provided  that  no  such  car- 
riage road,  bridle  way,  or  footpath,  leading  through  any  of  the  old 
enclosures  of  the  said  parish,  should  be  stopped  up,  altered,  or  changed 
without  the  concurrence  and  order  of  two  justices  of  the  peace,  and 
which  order  should  be  subject  to  an  appeal  to  the  quarter  sessions  for 
the  county  of  Worcester,  in  like  manner,  and  under  such  forms  and 
restrictions  as  if  the  same  had  been  originally  made  by  such  justices. 
By  section  86,  any  person  thinking  himself  aggrieved  by  anything 
done  in  pursuance  of  the  act,  was  to  be  at  liberty  to  appeal  to  the 
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general  qaarter  sessions  of  the  peace,  which  shall  be  holden  for  the 
county  of  Worcester,  within  six  months  next  after  the  cause  of  com- 
plaint should  have  arisen.  Under  this  act  the  defendant  was  appointed 
commissioner,  and  on  the  17th  August,  1820,  made  an  order  with  the 
concurrence  of  two  justices  of  the  peace  for  the  county  of  Worcester, 
for  stopping  up  a  certain  footpath  leading  through  the  old  enclosures. 
Against  this  order,  one  S.  Bateman  appealed  at  the  Epiphany  sessions, 
1821,  and  the  order  was  quashed.  It  was  contended  on  behalf  of  the 
defendant  at  the  sessions,  that  the  court  had  no  jurisdiction,  because, 
by  the  55  G.  8,  c.  68,  an  appeal  against  a  similar  order  of  two  justices 
must  be  to  the  next  sessions,  but  the  counsel  for  the  appellant  urged, 
that  the  quarter  sessions  had  jurisdiction,  unless  it  could  be  shown, 
that  due  notices  of  the  order  for  stopping  up  the  footway  had  been 
given,  as  required  by  the  55  0.  3,  c.  68,  previously  to  the  Michaelmas 
sessions,  1820 ;  and  the  court  of  quarter  sessions  required  the  defend- 
ant to  prove,  that  such  notice  was  given  previously  to  those  sessions, 
and  that  not  being  proved,  they  heard  the  appeal  and  quashed  the  order. 
This  order  of  sessions  having  been  moved  into  this  court  by  certiorari, 
a  rule  nisi  was  obtained  for  quashing  it,  for  insufficiency,  on  the  ground, 
that  the  appeal  ought  to  have  been  to  the  Michaelmas  sessions. 

Campbell  now  showed  cause.  The  appeal  against  this  order  is 
governed  by  the  same  rules  as  if  it  were  an  origmal  order  of  magis- 
trates for  stopping  up  or  diverting  a  footpath.  It  was  finally  settled 
in  Bex  v.  Jtistices  of  Staffordshirey  3  East,  151,  that,  under  the  gene- 
ral highway  act,  13  G.  3,  c.  78,  such  an  appeal  must  be  to  the  next 
sessions  after  the  order  made,  whether  any  notice  was  given  or  not. 
This  operated  as  a  great  hardship  upon  individuals  aggrieved  by  the 
order,  who  might  not  have  any  notice ;  and  the  55  G.  3,  c.  68,  s.  2, 
which  passed  the  same  day  as  the  Hartlebury  enclosure  act,  requires, 
in  the  case  of  stopping  up  any  footway,  that  a  notice  shall  be  affixed 
by  the  side  of  the  way,  &c.,  and  also  inserted  in  a  county  newspaper 
for  three  weeks  after  the  making  of  the  order,  and  that  a  like  notice 
shall  be  affixed  to  the  door  of  the  pariah  church,  on  t^ree  successive 
Sundays,  and  then  that  the  order  shall,  at  the  quarter  sessions  which 
shall  be  holden  next  after  the  expiration  of  four  weeks  from  the  first 
day  on  which  the  notices  shall  have  been  published,  be  confirmed ;  and 
then,  by  sect.  3,  an  appeal  is  given  to  any  party  aggrieved  at  the  said 
quarter  sessions.  Now,  as  in  this  case  no  notices  of  the  order  for 
stopping  up  the  way  were  given  before  the  Michaelmas  sessions,  the 
appeal  to  the  Epiphany  sessions  was  therefore  in  time.  Besides,  at 
any  rate  the  appeal  was  in  time  within  the  36th  section  of  the  local 
act,  which  allows  it  at  any  time  within  six  months  after  the  party  was 
aggrieved.  Here  the  order  was  made  on  the  7th  August,  and  the 
footpath,  in  point  of  fact,  was  not  stopped  up  till  October. 

W.  E.  Taunton  and  Puller^  contra.  This  is  not  a  proceeding  under 
the  highway  act,  but  the  road  was  here  stopped  up  by  a  commissioner, 
under  an  enclosure  act.  The  highway  acts  have  no  relation  to  the 
proceedings  under  enclosure  acts,  and  therefore  the  notices  required 
by  those  acts  for  stopping  up  roads,  are  wholly  inapplicable  to  such  a 
3ase  as  the  present.     It  certainly  has  not  been  usual,  where  roads  have 
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been  stopped  up  under  enclosure  acts,  since  the  passing  of  the  55  G. 
3,  c.  68,  to  give  the  notices  required  by  that  act.  If  in  this  case  such 
notices  were  necessary,  no  road,  under  an  enclosure  act,  has  been 
legally  stopped  up  since  June,  1815.  Besides,  if  an  enclosure  com- 
missioner be  bound  by  part  of  the  2d  section  of  55  6e6.  8,  which 
relates  to  notices,  he  is  equally  bound  by  the  other  part,  which  pre- 
scribes, that  the  justices  shall  make  the  order,  upon  view,  and  at  a 
special  sessions,  but  the  commissioner  cannot  compel  the  justices  to 
take  a  view,  or  to  hold  a  special  sessions,  or  to  give  the  proper  notice 
thereof,  which  is  necessary.  The  King  v.  Juitiees  of  Worcestershirey 
2  Barn,  k  A.  228.  The  appeal  can  only  be  under  section  15  of  the 
local  enclosure  act,  according  to  the  rule  of  construction,  ^^  that  subse- 
quent clauses  which  are  general,  sfiall,  in  deeds,  be  governed  by  prece- 
dent clauses  which  are  particular."  Thomas  v.  Howel^  4  Mod.  69. 
AlthamB  ease,  8  Rep.  308.  The  36th  section,  then,  is  wholly  out  of 
the  case  here.  The  15th  section  is  nearly  copied  from  the  appeal 
clause  in  the  general  enclosure  act  under  which  the  appeal  must  have 
been  to  the  next  sessions.*  But  if  an  appeal  conformable  to  the 
15th  section  was  impracticable,  in  consequence  of  an  alteration  effected 
by  55  G.  3,  c.  68,  it  follows  that  there  could  be  no  appeal  at  all,  and 
the  sessions  had  no  jurisdiction. 

Abbott,  C.  J.  I  am  of  opmion  that  this  rule  ought  to  be  discharged. 
By  the  15th  section  of  the  enclosure  act,  the  appeal  is  to  be  to  the 
quarter  sessions,  in  such  manner  and  under  such  forms  and  restrictions, 
as  if  the  order  had  been  originally  made  by  two  justices.  The  act 
clearly  contemplates  an  order  afterwards  to  be  made.  To  what  ses- 
sions then  must  the  party  have  appealed,  if  the  original  order  for  stop- 
ping up  the  road  had  been  made  by  two  justices  ?  By  55  G.  3,  c.  68, 
the  appeal  against  such  an  order  must  have  been  not  to  the  next 
quarter  sessions  after  making  the  order,  but  to  the  sessions  that  should 
be  holden  next  after  the  expiration  of  four  weeks  from  the  first  day  on 
which  the  notices  therein  required  were  published.  In  this  case  no 
notices  were  ever  published,  and,  therefore,  if  the  order  in  question 
had  originally  been  made  by  two  justices,  the  appeal  could  not  have 
been  to  the  Michaelmas  sessions.  The  mode  of  appeal  therefore 
pointed  out  in  the  15th  section  was  rendered  impracticable,  by  the 
omission  to  give  the  notices  required ;  but  notwithstanding  that  omis- 
sion, a  party  might  be  aggrieved  by  the  stopping  up  of  the  road ;  and 
yet,  according  to  the  argument,  if  the  36th  section  is  to  be  controlled 
by  the  15th,  he  could  have  no  appeal  whatever,  until  the  notices  were 
published,  which  might  not  happen.  I  do  not,  however,  mean  to  pro- 
nounce any  decision,  whether  it  be  incumbent  upon  a  commissioner,  in 
the  case  of  stopping  up  a  way,  under  an  enclosure  act,  to  give  the 
notices  required  by  the  55  G.  3,  c.  68.  But  at  all  events,  those  notices 
not  having  been  given  in  this  case,  I  am  of  opinion,  that  the  mode  of 
appeal  pointed  out  in  the  15th  section  having  become  impracticable, 
the  party  aggrieved  was  entitled  to  appeal,  at  any  time  within  six 
months.     This  rule,  therefore,  must  be  discharged. 

Rule  discharged. 
•  41  Geo.  8,  0.  109,  b.  8. 
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Sir  THOMAS  STANLEY,  Bart.,  v.  FIELDEN,  Esq.,  CONGREVE, 
Esq.,  and  TOPHAM.— p.  425. 

Two  magiBtimtes  authorised  the  surveyor  of  a  turnpike  road  which  ran  through  twenty- 
nine  township*,  to  collect  for  the  repair  of  Ihe  road  a  composition  in  lieu  of  the  statute 
duty.  The  surveyor  was  not  examined  upon  oath  as  to  the  necessity  of  the  composition. 
He  afterwards  made  an  assessment  of  six-pence  in  the  pound  upon  the  annual  value 
of  the  lands  of  a  particular  township  through  which  the  turnpike  road  passed.  The 
sum  to  be  collected  under  the  assessment  was  the  utmost  which  the  surveyor  of 
the  turnpike  roads  could  in  any  esse  demand  from  the  inhabitants  of  the  town- 
ship, and  much  exceeded  what  was  requireii  to  put  that  part  of  the  road  lying  in  the 
township,  into  complete  repair.  The  turnpike  surveyor  hnving  returned  the  assessment 
to  the  surveyor  of  the  highways  of  the  township,  directed  him  to  collect  the  sums  there- 
in mentioned.  Upon  a  refusal  to  pay  the  sum  assessed  by  an  inhabitant  of  the  town- 
ship, two  magistrates  granted  a  warrant  of  distress  to  levy  the  same:  HeUf,  that  the  war^ 
rant  was  had,  the  magistrates  having  no  jurisdiction  whatever,  upon  the  ground  that,  in 
order  to  legalize  the  demand  under  the  assessment,  it  ought  to  have  been  previously  aa> 
eertained  how  many  days  statute  duty  would  be  required  to  put  the  road  into  complete 
npair,  the  composition  being  demandable  only  in  respect  of  that  number  of  days  statute 
duly. 

Scmhie,  that  in  order  to  justify  two  magistrates  in  granting  an  authority  to  collect  a 
composition  in  lieu  of  statute  duty,  it  should  be  made  to  appear  upon  oath,  to  boih 
the  magistrates  present,  that  the  roud  can  be  more  clleclually  repaired  by  such  compo> 
sition. 

Semble,  also,  that  where  the  composition  is  to  be  collected  in  several  townships,  it 
ought  to  appear  on  the  face  of  the  authority  iUeif,  that,  in  *  the  judgment  of  the  ma- 
gistrates, a  composition,  in  lieu  of  statute  duty,  U  aJvisaUe  in  eneh  particular  town- 
ship. 

Trespass  for  seizing  and  taking  the  plaintiff's  oxen,  and  detaining 
them  for  two  days,  until  the  plaintiff  paid  31/.  Ss.  to  regain  them. 
Plea  Ist,  not  guilty ;  2dly,  justification  under  a  warrant  of  distress,  to 
levy  the  sum  of  291.  5«.,  due  from  the  plaintiff,  which  had  been  assessed 
upon  and  demanded  of  him,  as  a  composition  in  lieu  of  the  statute  duty 
that  he  was  liable  to  perform,  as  occupier  of  lands  in  the  township  of 
Hooton.  Replication,  that  the  defendants  committed  the  trespasses 
of  their  own  wrong.  At  the  trial  at  the  spring  assizes  for  the  county 
of  Chester,  1821,  it  appeared  that  the  cattle,  for  the  detention  of  which 
this  action  was  brought,  were  seized  by  the  defendant,  Topham,  under 
a  warrant  of  distress,  granted  by  Fielden  and  Congreve,  who  were 
magistrates  acting  for  the  hundred  of  Wirral,  in  the  county  of  Chester. 
The  warrant  was  to  levy  a  sum  of  money  for  the  proportion  of  statute 
duty  due  from  the  plaintiff,  as  owner  of  lands  in  the  township  of 
Hooton.  It  was  given  in  evidence  on  the  part  of  the  plaintiff,  and  was 
as  follows:  *'  Whereas,  by  an  assessment  made  upon  the  occupiers  of 
lands,  &c.,  within  the  township  of  Hooton,  in  the  district  and  hundred 
of  Wirral,  in  the  county  of  Chester,  for  the  purpose  of  raising  a  com- 
position in  money,  in  lieu  of  the  statute  duty  in  kind,  for  the  mainte- 
nance and  repair  of  such  part  of  the  road  and  highway  leading  from 
the  city  of  Chester,  to  the  Woodside  Ferry,  in  the  township  of  Birken- 
head, in  the  county  of  Chester,  as  is  situate  within  the  township  of 
Hooton,  pursuant  to  an  order  or  authority  of  two  justices,  acting  for 
the  said  district  and  hundred,  for  that  purpose,  according  to  the  direc- 
tions of  the  statute  in  that  behalf :  Sir  T.  Stanley,  Bart.,  was  charged 
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the  sum  of  29/.  5«.,  as  his  share  and  proportion  of  the  said  assessment, 
in  respect  of  the  lands,  &c.,  which  he  occupied  within  the  township  of 
Hooton ;  and  whereas,  it  appearing  to  R.  Gongreye  and  J.  Fielden, 
Esqrs.,  being  justices  of  the  peace,  for  the  county  of  Chester,  acting 
for  the  district  and  hundred  of  Wirral,  upon  the  application  of  J.  John- 
son, one  of  the  surveyors  of  the  highways  of  the  township  of  Hooton, 
that  the  said  ^um  of  29Z.  5«.  had  been  duly  demanded  from  the  plaintiff, 
and  that  he  had  refused  to  pay  it  for  the  space  of  ten  days  after  such 
demand  made :  they,  the  said  K.  Gougreve  and  J.  Fielden,  did  summon 
the  said  Sir  T.  Stanley  personally  to  appear  before  them  and  other 
justices,  to  be  assembled  at  a  special  sessions  to  be  holden  for  the  said 
district,  and  at  a  place  and  time  therein  mentioned,  to  show  cause  why 
he  refused  to  pay  the  said  sum  ;  and  whereas  at  a  special  sessions,  now 
holden  for  the  hundred  of  Wirral,  at  the  place  therein  mentioned, 
before  them,  the  said  Sir  T.  Stanley  had  not  appeared,  pursuant  to  the 
summons,  they,  the  said  J.  Fielden  and  R.  Congreve,  adjudged  him 
liable  to  pay  the  said  sum,  and  therefore,  they  commanded  all  con- 
stables, &c.,  to  levy  the  same  by  distress,  &c.,  together  with  the 
expenses  of  the  distress.  It  was  objected  by  the  counsel  for  the 
defendants,  on  the  plaintiff's  case  being  closed,  that  there  ought  to  be 
a  nonsuit,  inasmuch  as  the  warrant  must  be  considered  prima  facie  evi- 
dence of  all  the  facts  therein  stated,  and  if  so,  then  it  appeared,  that 
by  an  assessment  pursuant  to  an  order  of  two  justices,  according  to  the 
directions  of  the  statute,  the  plaintiff  was  charged  with  the  sum  therein 
mentioned,  and  refused  to  pay  it,  and  that  this  must  be  taken  to  be  an 
adjudication,  binding  and  valid,  until  regularly  quashed.  The  learned 
Judges  refused  to  nonsuit  the  plaintiff,  but  reserved  the  point,  and  the 
cause  proceeded.  On  the  part  of  the  defendants  the  following  facts 
were  proved.  Crackenthorpe,  the  surveyor  of  the  turnpike-road, 
between  the  29th  September  and  8th  October,  1819,  applied  to  the 
clerk  of  the  magistrates  for  an  authority,  in  writing,  to  empower  him 
to  call  for  a  composition  in  money,  in  lieu  of  the  statute  duty.  On  the 
8th  October,  a  special  sessions  were  held,  at  which  Gongreve,  one  of  the 
defendants,  and  William  Wilson  Gurrie,  acting  justices  for  the  district 
of  Wirral,  attended,  and  Grackenthorpe,  the  turnpike  surveyor,  waa 
present,  but  was  not  examined  upon  oath  or  otherwise ;  and  then  Con- 
greve and  Gurrie  signed  the  following  authority  in  writing.  ''  It  having 
been  made  appear  to  us,  two  of  his  Majesty's  justices  of  the  peace,  acting 
within  and  for  the  district  and  hundred  of  Wirral,  in  the  county  of 
Chester,  by  Harvey  Grackenthope,  the  surveyor  of  the  turnpike-roads 
from  the  city  of  Gnester  to  the  Woodside  Ferry,  in  the  township  of 
Birkenhead,  in  the  county  of  Cheater,  and  from  the  said  city  to  the 
Assembly  House  in  Park  Gate,  in  the  township  of  Great  Keston,  in 
the  said  county,  and  from  Great  Neston  to  Woodside  Ferry,  and  from 
the  road  leading  from  the  city  of  Chester  to  Park  Gate  aforesaid,  to 
the  read  lending  from  the  same  city  to  the  said  Woodside  Ferry,  that 
the  maintenance  and  repair  of  the  said  roads  can  be  more  effectually 
carried  on  by  a  composition  in  money  than  by  a  performance  of  the 
statute  duty  in  kind ;  we  do  hereby  authorize  the  said  Harvey  Grackeni> 


428 .  5  Barnewall  &  Alderson.  237 


''J 


tborpe  to  require  such  composition^  in  money,  in  lieu  of  the  whole 
statute  duty,  from  the  several  persons  who  are  bound  by  law  to  perform 
such  statute  duty ;"  and  they  fixed  the  rates  of  composition,  for  a  cart 
and  three  horses,  one  driver,  and  one  labourer,  by  the  day,  at  Ss,  4iL 
On  the  12th  October,  1819,  Johnson,  the  surveyor  of  the  highways  of 
the  township  of  Hooton,  received  from  Grackenthorpe,  the  surveyor  of 
the  turnpike-road,  a  demand  in  writing  of  a  list  of  the  several  persons 
liable  to  statute  duty  in  that  township,  and  an  account  of  the  yearly 
value  of  the  lands,  &c.,  which  they  respectively  occupied.     On  the 
27th  October,  Johnson  returned  the  list  required  to  Grackenthorpe, 
and  in  that  return  the  plaintiff  was  mentioned  as  the  owner  and  occu- 
pier of  lands  and  tithes  of  the  yearly  value  of  1170Z.     The  turnpike 
surveyor  then  made  an  assessment  upon  the  whole  annual  value,  of  6<f . 
in  the  pound,  the  plaintiff's  proportion  of  which  was  29/.  5«.     This 
assessment  was  made  on  the  assumption  that  three  days'  statute  duty 
was  required  to  repair  the  roads  in  the  township.*     The  whole  line' 
of  road,  for  the  repair  of  which  the  composition  was  required,  was 
forty  miles  in  extent,  and  passed  through  twenty*nine  townships.     At 
the  time  the  demand  was  made  upon  the  plaintiff,  that  part  of  the  turn- 
pike-road which  passed  through  the  township  of  Hooton,  and  which 
was  only  fifty-nine  yards  in  length,  was  in  perfect  repair,  and  in  March, 
1820,  the  turnpike  surveyor  offered  to  return  26L  of  the  sum  levied, 
and  stated  at  the  time,  that  in  the  course  of  that  year  only  SI.  had 
been  expended  in  repairing  the  road  in  that  township.     Mr.  Gurrie,  the 
magistrate,  who,  as  well  as  the  defendant  Gongreve,  had  signed  the  autho- 
rity to  collect  the  composition,  proved,  that  he  had  frequently  conversed 
with  Grackenthorpe  on  the  necessity  of  having  a  composition  before  the 
authority  was  signed,  and  that  he  had  desired  the  clerk  to  the  magis- 
trates to  come  prepared  with  an  authority,  that  he  had  expressed  his 
approval  of  the  measure,  that  he  had  frequently  conversed  with  Gon- 
greve, and  that  they  were  agreed  upon  the  expediency  of  the  measure ; 
the  subject  was  within  their  own  knowledge,  and  they  therefore  signed 
the  authority.     Upon  these  facts  the  Ghief  Justice  stated  to  the  jury, 
that  upon  the  evidence,  it  had  not  been  made  to  appear  by  the  sur- 
veyors of  the  roads   to  the  justices,  that  a  composition  in  lieu   of 
statute  duty  was  necessary ;  that  the  surveyor  ought  at  all  events  to 
have  been  examined  in  the  presence  of  both  the  magistrates,  whereas 
in  fact  one  only  had  examined  him,  and  communicated  the  information 
to  the  other ;  and  as  the  result  of  the  inquiry  was  to  affect  the  property 
of  many  persons,  it  was  fit  that  (if  not  on  oath^  it  should  at  least  be 
of  a  satisfactory  nature.     The  jury  found  a  verdict  for  the  plaintiff.  A 

*  Bj  tbe  54  G«o.  8,  o.  109,  s.  6,  the  imte  of  eompontion,  in  lieu  of  statute  duty,  for 
etreiy  twenty  BfailUogs  annuftl  value,  is  to  be  a  flftteth  part  of  the  sum  fixed  by  the 
jnstioes  as  the  composition  for  one  day's  labour  of  a  cart  and  three  horses  and  two  able 
men.  In  this  case  that  sum  was  eight  shillings  and  four  pence,  of  which  two  pence  was 
the  fiftieth  part;  and  the  whole  sutute  duty  being  six  days  for  every  50/.  annual  Talue, 
one  ■hilling  in  the  pound  would  be  the  sura  required.  But  by  the  local  turnpike  act, 
the  trustees  of  the  turnpike-road  were  entitled  to  require  only  three  days*  statute  duty 
from  the  several  townships  through  which  the  road  ran,  the  composition  for  which  would, 
1^  Gonrse,  be  sizpence  in  the  pound. 


238  Stanley  v.  Fielden.   H.  T.  1822.  [430 

rule  nisi  for  a  nonsuit  or  a  new  trial  having  been  obtained  bv  J. 
Williams  in  last  Easter  term ;  first,  npon  the  ground  taken  at  the  trinl, 
that  the  warrant  contained  prima  facie  evidence  of  the  jurisdiction  of 
the  magistrates,  and  therefore,  that  there  ought  Ito  have  been  a  nonsuit. 
Secondly,  that  there  was  evidence  given  on  the  part  of  the  defendant, 
to  show  that  it  had  been  made  sufficiently  to  appear  to  the  justices  by 
the  surveyor,  that  a  composition  wa9  necessary  instead  of  statute  duty : 
and  thirdly,  that  at  all  events  the  defendant  Fielden  was  entitled  to  a 
verdict,  inasmuch  as  he  had  not  signed  the  authority  to  the  surveyor  to 
collect  the  composition,  but  merely  the  warrant,  and  that  he  was  justi- 
fied in  so  doing,  by  the  documents  referred  to  in  the  warrants.  At  the 
time  of  granting  the  rule,  the  Lord  Chief  Justice  said,  that  it  was  im- 
portant that  justices  should  know  the  mode  in  which  they  are  to  exer- 
cise their  authority.  At  the  same  time,  the  opinion  of  the  Court  was 
then  very  strong,  that  wherever  an  act  of  parliament  required  justices 
to  take  certain  steps  on  some  matter  being  made  to  appear  to  them, 
that  matter  must  be  made  to  appear  to  them  on  oath. 

Cro88^  Serjt.,  now  showed  cause.  The  warrant  which  was  given  in 
evidence  on  the  part  of  the  plaintiff*,  merely  to  connect  the  justices 
with  the  act  of  the  officer,  cannot  be  taken  to  be  in  itself  an  adjudica- 
tion, and  there  was  not  any  other  formal  adjudication.  Besides,  the 
warrant  itself  was  a  nullity,  inasmuch  as  in  order  to  give  jurisdiction 
to  the  two  justices  who  signed  the  authority,  it  should  have  been  ''  made 
to  appear''  to  them  in  a  formal  manner,  that  the  maintenance  and 
repair  of  the  roads  could  be  more  efiectually  carried  on  by  a  composi- 
tion in  money,  than  by  a  performance  of  the  statute  duty  in  kind. 
Now,  that  "making  to  appear"  should  have  been  upon  a  regular 
information  laid  before  the  justices;  and,  secondly,  by  the  examination 
of  witnesses  upon  oath.  In  the  present  instance,  there  was  neither 
information  nor  oath.  The  whole  proceeding  therefore  was  coram  non 
judice,  and  the  order  by  the  two  justices  being  without  jurisdiction, 
could  be  no  justification  to  the  two  defendants  who  signed  the  warrant. 
The  distress  was  also  illegal  upon  another  ground.  Supposing  this  to 
have  been  a  case  in  which  it  was  proper  to  have  a  money  composition 
in  lieu  of  statute  duty  in  kind,  it  was  necessary  first  to  ascertain  what 
quantity  of  statute  duty  in  kind  would  have  been  necessary  under  the 
circumstances.  Although  the  act  of  parliament  fixes  a  maximum,  yet 
it  does  not  appear  what  smaller  proportion  of  the  statute  duty  might 
have  been  sufficient,  and  the  first  step  should  have  been  to  have  settled 
that  amount. 

2>.  F.  Jones  and  J,  Parhe^  in  support  of  the  rule.  There  is  no 
ground  whatever  for  maintaining  the  verdict,  as  against  Fielden.  By 
the  acts  of  parliament  it  is  not  required,  that  the  justices  signing  the 
warrant  should  be  the  same  justices  as  those  who  signed  the  original 
authority ;  and,  in  the  present  instance,  Fielden  had  not,  in  fact,  inter- 
fered in  any  antecedent  stage  of  the  proceedings ;  he  was  justified  in 
presuming  that  the  previous  measures  were  correct  in  point  of  form, 
the  plaintiff  having  never  appealed,  though  a  demand  had  been  formally 
oiade  upon  him,  and  also  a  summons  issued,  to  which  he  did  not  appear. 
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It  would  be  too  much  to  make  Fielden  responsible  for  signing  the  war 
rant,  even  supposing  that  the  justices  who  signed  the  authority  had 
acted  upon  imperfect  or  informal  evidence.  He  was  not  bound  tf) 
inquire  upon  what  evidence  they  had  acted,  nor  had  he  the  power,  in 
point  of  law,  of  quashing  or  revising  their  adjudication.  But,  secondly, 
the  verdict  ought  not  to  stand  against  eittier  of  the  defendants.  The 
warrant  which  was  proved  on  the  part  of  the  plaintiiT  entitled  the  de- 
fendants to  a  nonsuit.  It  imports  an  adjudication,  such  as  the  statute 
required;  and  an  unimpeached  subsisting  conviction  or  adjudication 
cannot  be  questioned  in  the  form  of  an  action  of  trespass.  Ma9sey  v. 
Johnson,  12  East,  67 ;  Strickland  v.  Ward,  7  T.  R.  631.  Supposing, 
however,  the  warrant  not  to  bo  conclusive  as  an  adjudication,  the  pro- 
ceedings which  were  given  in  evidence  were  suflScient  to  support  it.  The 
Btat.  54  G.  8,  c.  109,  embodies  the  provisions  of  the  18  G.  8,  c.  78, 
and,  according  to  the  Slst  section  of  that  statute,  the  plaintiiT  should 
have  appealed,  if  there  were  any  ground  of  complaint;  and  it  is 
expressly  provided,  that  no  proceedings  shall  be  quashed  for  want  of 
form,  or  shall  be  removable  by  certiorari.  If  the  plaintiff  had  appealed, 
he  must  have  done  so  within  a  limited  time,  whilst  the  evidence  was 
fresh,  and  the  measures  in  the  execution  of  the  act  were  just  commenc- 
ing; whereas,  if  trespass  can  be  maintained,  no  lapse  of  time  will 
sanction  the  order  of  the  justices.  Upon  an  appeal,  too,  the  plaintiff 
mast  have  stated  some  specific  objection,  whereas,  by  the  present  action, 
he  casts  it  upon  the  defendants  to  prove  and  maintain  every  step  of  the 
proceedings.  As  to  the  next  point,  it  appears,  upon  the  evidence,  that 
information  was  laid  before  the  magistrates  by  the  surveyor,  and  it  was 
not  necessary,  under  this  act  of  parliament,  that  there  should  be  evi- 
dence upon  oath.  The  very  language  of  the  act,  which  is,  "  made  to 
appear,''  not  ^^proved,"  as  is  found  m  other  acts,  seems  to  show,  that 
the  legislature  did  not  intend  to  make  it  imperative  upon  the  justices  to 
require  evidence  upon  oath ;  and  the  reason  of  the  difference  is  appa- 
rent. That  which  was  to  be  made  to  appear  was  not  a  simple  matter 
of  fact,  as  in  ordinary  cases,  but  was  a  matter  of  judgment,  as  to  the 
expediency  of  having  a  money  composition  in  lieu  of  statute  duty  in 
kind. 

This  was  a  matter  of  speculation,  depending  upon  the  state  of  the 
roads,  the  price  of  labour,  the  supply  of  materials,  and,  generally,  the 
circumstances  and  state  of  the  neighbourhood.  In  such  a  case,  there- 
fore, the  justices  were  authorized  in  acting  upon  their  own  knowledge, 
or  upon  what  appeared  to  them  to  be  satisfactory  information.  Here, 
in  fact,  they  had  communicated  together,  and  it  was  not  necessary  that 
the  information  of  the  surveyor  should  be  laid  before  them  whilst  sit- 
ting together.  They  subsequently  exercised  a  joint  judgment,  which 
was  sufficient  Battey  v.  Chredey,  8  East,  827.  But,  supposing  that 
the  surveyor  ought  to  have  communicated  his  information  to  the  two 
justices  together,  at  most  the  order  was  not  void,  but  voidable,  ami 
could  onlr  be  avoided  upon  appeal.  Rex  v.  Inhabitante  of  Stotfold,  4 
T.  B.  596.  As  to  the  last  objection,  it  was  clear,  from  the  evidence, 
that  the  surveyor  considered,  that  the  whole  statute  duty  in  kind,  which 
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by  the  act  he  was  empowered  to  call  for,  was  necessary  for  the  repair 
of  the  main  line  of  road,  together  with  the  lateral  branches ;  and  it  is 
evident,  that  the  amount  of  the  composition  in  money  was  calculated 
upon  that  principle.  If  the  demand  was  excessive,  and  not  required 
by  the  state  of  the  road,  the  plaintiff  should  have  appealed :  but,  in  the 
present  stage  of  the  proceedings,  it  must  be  taken  that  the  whole  of  such 
duty,  if  performed  in  kind,  would  have  been  necessary,  the  calculation 
of  the  composition  in  money  shows  what  was  intended ;  the  rate  of 
commutation  was  regularly  fixed  by  the  justices,  and  promulgated  ac- 
cording to  the  provisions  of  the  act. 

Abbott,  C.  J.  I  am  of  opinion  that  enough  has  not  been  done  to 
legalize  the  demand  of  this  specific  sum  of  money  from  the  plaintiff. 
It  appears  from  the  evidence,  that  there  had  been  an  adjudication  of 
two  magistrates  that  a  composition  should  be  paid  in  lieu  of  statute 
duty  in  kind,  and  also  ah  adjudication  by  which  the  composition  was 
fixed  to  be  at  the  rate  of  8«.  4td.  for  a  cart,  three  horses,  a  driver,  and 
a  labourer.  Before,  however,  it  can  be  ascertained  how  much  any 
individual  ought  to  pay  as  a  composition  in  lieu  of  statute  duty,  it  must 
be  ascertained  in  some  manner  and  by  some  competent  authority  how 
many  days'  labour  will  be  required  to  repair  the  road.  Now,  that 
certainly  has  not  been  done  here,  in  distinct  terms,  in  this  case.  It 
appears  upon  the  evidence,  that  the  turnpike  surveyor  having  first 
required,  from  the  surveyor  of  the  highways  of  the  township,  a  list  of 
the  several  persons  liable  to  statute  duty,  made  an  assessment  at  the 
rate  of  sixpence  in  the  pound  upon  the  whole  annual  value  returned. 
He  seems  to  have  taken  it  for  granted  that  he  was  entitled  to  require 
from  the  several  townships  through  which  the  road  passed,  a  composi- 
tion for  the  whole  statute  duty  which,  by  law,  he  was  entitled  to  demand, 
whatever  the  state  of  the  roads  might  be.  Now,  I  am  of  opinion,  that 
he  had  no  such  right  If  there  were  no  composition,  the  inhabitants 
of  the  several  townships  could  only  be  called  upon  to  do  so  many  days* 
statute  duty  as  would  be  absolutely  necessary  for  the  repair  of  the 
roads ;  and  if  a  composition  be  called  for  instead  of  the  statute  duty, 
that  composition  ought  to  be  an  equivalent  for  that  number  of  days' 
statute  duty.  I  think,  therefore,  in  this  case,  that  before  the  demand 
was  made  upon  the  plaintiff,  it  ought  to  have  been  ascertained^  by  per- 
sons having  competent  authority  for  that  purpose,  that  so  many  days' 
statute  duty  would  be  required  to  put  the  road  in  question  into  a  com- 
plete state  of  repair,  and  that  it  ought  to  have  been  notified  to  the 
inhabitants  of  the  parish  or  township,  that  the  composition  required  of 
them,  of  sixpence  in  the  pound  upon  the  annual  value  of  their  lands, 
was  calculated  upon  the  principle  that  it  would  require  so  many  days' 
statute  duty  to  repair  the  road.  That  not  having  been  done  in  this 
case,  I  think,  that  the  justices  had  no  authority  whatever  to  issue  the 
warrant,  and  consequently  that  this  rule  must  be  discharged. 

Batley,  J.  I  am  of  opinion,  that  the  verdict  in  this  case  is  right, 
as  against  both  the  magistrates.  A  magistrate  is  not  to  be  answerable 
for  granting  a  warrant,  if  at  the  time  of  granting  it  he  has  documents 
before  him  (which  are  the  acts  of  other  magistrates)  from  which  it 
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appears  he  was  justified  in  granting  the  warrant.  But  if  the  want  of 
jurisdiction  is  manifest  from  all  the  proceedings  before  him  at  the  time, 
then  he  grants  the  warrant  at  his  peril.  Here,  on  the  face  of  the 
original  authority  to  collect  the  composition,  there  is  a  defect,  which 
must  have  been  obvious  to  the  defendants.  The  composition  allowed 
by  law  in  lieu  of  statute  duty,  is  in  lieu  of  the  statute  duty  required  of 
each  particular  township,  in  respect  of  the  roads  in  that  township. 
The  money  to  be  raised,  in  this  case,  is  not  to  constitute  one  general 
fund  for  the  entire  line  of  turnpike  road,  but  is  specifically  to  be 
applied  for  the  repair  of  that  part  of  the  road  in  the  particular  town- 
ship. I  think,  that  the  magistrates  ought,  in  the  exercise  of  their 
discretion,  on  the  face  of  the  authority  itself,  to  have  shown,  that  in 
their  opinion,  in  each  particular  township,  a  composition  in  lieu  of 
statute  duty  was  advisable.  Here,  upon  the  face  of  this  authority, 
they  do  not  appear  distinctly  to  have  exercised  any  such  discretion, 
because  they  have  only  stated  that  the  maintenance  and  repair  of 
the  said  roads  can  be  more  effectually  carried  on  by  a  composition  in 
money  than  by  a  performance  of  the  statute  duty  in  kind.  I  there- 
fore think,  that  there  was  a  defect  in  the  authority  itself,  which  Mr. 
Fielden  had  an  opportunity  of  observing.  I  also  strongly  incline  to 
think,  though,  upon  that  point,  I  do  not  mean  to  intimate  any  decided 
opinion,  that  it  should  be  made  to  appear  upon  oath  to  both  the  magis- 
trates present  that  a  composition  was  advisable.  The  ground,  how- 
ever, upon  which  I  pronounce  my  judgment  in  this  case,  is  this,  that 
assuming  the  magistrates  to  have  said,  that  there  ought  to  have  been  a 
composition  in  this  particular  township  for  the  repair  of  the  roads  there 
in  lieu  of  statute  duty  (which  the  warrant  assumes  them  to  have  said), 
I  think  that  it  should  have  been  made  to  appear  what  the  quantum  of 
composition  was  to  be.  That  is  in  no  respect  ascertained  as  it  ought 
to  have  been.  It  has  been  insisted,  that  the  communication  made  to 
Johnson  by  Grackenthorpe,  that  he  required  a  composition  calculated 
at  6d.  in  the  pound,  was  an  intimation,  that  he  considered  the  whole 
of  the  composition  to  be  requisite  for  the  repair  of  the  roads  in  that 
particular  township.  From  the  evidence  in  this  case,  I  do  not  believe 
that  Grackenthorpe  ever  exercised  any  judgment  upon  that  point.  He 
seems  to  have  considered  the  whole  sum  collected  to  be  one  entire  fund 
for  the  repair  of  the  whole  of  the  roads,  and  to  have  meant  to  collect 
in  each  township,  to  the  utmost  extent  which  by  law  he  could  collect. 
I  am  of  opinion,  that  the  communication  by  Grackenthorpe  to  Johnson 
of  itself  was  not  sufficient,  but  that  it  ought  to  have  been  notified  to  the 
inhabitants  of  the  parish  or  township,  that,  in  the  jud^ent  of  the  sur- 
veyor, it  was  necessary  that  there  should  be  a  composition  in  lieu  of  so 
many  days'  team  work,  in  order  that  the  parishioners  might  have  had 
the  opportunity  of  contesting  the  claim  made  upon  them.  That  not 
having  been  done,  I  am  of  opinion,  that  there  was  not  any  evidence 
before  Mr.  Fielden  to  justify  him  in  granting  this  warrant,  because 
there  never  has  been  an  assessment  duly  made,  and  duly  notified  to  the 
inhabitants  of  the  parish.     This  rule  must  therefore  be  discharged. 

HoLROYD,  J.  I  am  also  of  opinion,  that  the  verdict  is  right  against 
both  the  magistrates,  on  the  ground  last  stated  by  my  Brother  Batlet. 

VOL.  VII. — 16 
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I  think,  that  there  was  not  Rufficient  evidence  before  the  magistrates 
to  authorize  them  to  grant  a  warrant.  There  was  no  valid  assessment 
so  as  to  bind  any  person  to  the  payment  of  any  specific  amount  of  com- 
position,  the  number  of  days'  statute  duty  required  for  repairing  the 
road,  not  having  been  ascertained  or  notified  to  the  parish ;  and  there- 
fore sufficient  was  not  done  to  legalize  this  demand  made  upon  the 
plaintiff.    The  magistrates,  therefore,  had  no  right  to  grant  the  warrant. 

Rule  discharged.'*' 
*  Best,  J.,  wfts  absent  at  Chambers. 


January  28d,  1822. 
On  the  first  day  of  this  term,  William  Elias  Taunton,  Christopher 
Puller,  William  Geor^  Adam,  Launcelot  Shadwell,  and  Edward  Bur- 
tenshaw  Sugden,  of  Lincoln's  Inn,  Esquires,  took  their  places  within 
the  bar,  as  his  majesty's  counsel  learned  in  the  law. 


WALTER  V.  SMITH.— p.  439. 

right  to  sell  onrodeeined  plages  alter  the  e  _ 
time  the  goods  were  pledged,  if  the  original  owner  tender  him  the  prindpid  and  in- 


A  pawnbroker  has  no  right  to  sell  unredeemed  pledges  alter  the  expiration  of  a  year  from 
Ae .  .     .  .- 


Trover  for  a  gold  watch,  a  watch-key  and  two  gold  seals.  Plea 
not  guilty.  At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings 
after  last  Michaelmas  term,  it  appeared  that  the  plaintiff,  on  the  2^ 
January,  1820,  had  pledged  the  articles  mentioned  in  the  declaration, 
with  the  defendant,  who  was  a  pawnbroker,  resident  at  Bristol,  and 
that  the  plaintiff  did  not  require  the  defendant  to  return  them  until 
after  the  expiration  of  one  year  and  a  day  from  the  time  they  were 
pledged.  And  the  defendant  then  refused  to  return  them,  asserting 
that  they  had  become  forfeited  in  consequence  of  the  year  having  ex- 
pired. The  plaintiff  at  the  time  of  the  demand,  tendered  to  the  de- 
fendant the  amount  of  the  principal  and  interest  due  in  respect  of  the 
money  advanced.  At  the  time  when  the  demand  was  made,  the  arti- 
cles pledged  remained  in  the  possession  of  the  defendant.  They  were 
subsequently  sold  by  auction,  and  the  defendant  himself  became  the 
purchaser.  At  the  trial,  the  Lord  Chief  Justice  was  of  opinion,  that 
under  these  circumstances,  the  plaintiff  was  entitled  to  recover ;  the 
act  of  the  39  and  40  6.  3,  c.  99,  not  vesting  the  property  absolutely  in 
the  pawnbroker  after  the  expiration  of  a  year  and  a  day,  but  only 
giving  him  a  power  to  sell,  in  order  to  reimburse  himself  for  his  princi- 
pal and  interest    The  jury  found  a  verdict  for  the  plaintiff.    And  now, 

Q-umey  moved  for  a  new  trial,  and  oontendea,  that,  by  the  89  k 
40  G.  8,  c.  99,  8.  17,  the  property  in  the  unredeemed  pledges,  after 
the  expiration  of  the  time  mentioned  in  the  statute,  vested  in  the 
pawnee.    That  section  prescribes,  that  all  goods  which  shall  be  pawned 
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or  pledged,  Bhall  be  deemed  forfeited^  and  may  be  sold  at  the  expira- 
tion of  one  whole  year,  exclusive  of  the  day  whereon  the  goods  and 
chattels  were  so  pawned  as  aforesaid ;  and  that  all  goods  and  chattels 
so  forfeited,  of  a  certain  value  therein  mentioned,  shall  be  sold  by 
public  auction.  Now,  in  order  to  give  effect  to  the  word  '^forfeited," 
the  original  owner  must  be  taken  to  have  absolutely  lost  his  right  to 
the  goods.  By  s.  19,  it  is  enacted,  ^^  that  in  case  any  person  entitled 
to  redeem  goods  in  pledge,  shall,  before  or  upon  the  expiration  of  one 
year,  from  the  time  of  pawning  the  same,  give  notice  to  the  person 
having  the  same  in  pledge,  not  to  sell  the  same  at  the  end  of  the  said 
one  year,  then  such  goods  shall  not  be  sold  or  disposed  of,  until  after 
the  expiration  of  three  calendar  months,  to  be  computed  from  the 
expiration  of  the  said  year,  during  which  term  the  owner  of  the  goods 
shall  have  liberty  to  redeem  the  same.*'  Now,  by  the  legislature  ex- 
pressly reserving  to  the  owner  the  liberty  to  redeem  the  same  upon  the 
terms  mentioned  in  that  section,  they  must  have  considered  that  the 
owner's  right  to  redeem  would  have  been  otherwise  extinguished. 

Abbott,  C.  J.  I  think  that  we  cannot  give  to  the  word  forfeited, 
as  used  in  this  act  of  parliament,  the  effect  contended  for  by  the  de- 
fendant. It  is  ai^ued  that  its  import  is,  that  the  party  whose  property 
is  said  to  be  forfeited,  has  absolutely  lost  all  right  to  it..  Now  it  is 
manifest,  from  the  other  provisions  of  this  act  of  parliament,  that, 
after  the  time  for  redeeming  the  property  pledged  is  expired,  the  whole 
interest  is  not  divested  out  of  the  original  owner.  If  it  were,  the  sale 
would  be  entirely  for  the  benefit  of  the  pawnbroker;  but,  by  the  20tb 
section  of  the  act,  it  is  provided,  <<  that  with  respect  to  goods  pawned 
£)r  more  than  10^.,  if  they  shall  be  sold  for  more  than  the  principa* 
money  and  profit  due  thereon  at  the  time  of  such  sale,  the  overplus 
shall,  by  the  pawnbroker,  be  paid  on  demand  to  the  pawner,  in  case 
the  demand  shall  be  made  within  three  years  afier  such  sale,  the  ne- 
cessary costs  and  charges  of  such  sale  being  first  deducted.'*  The 
pawnbroker,  therefore,  is  only  to  derive  from  the  sale  so  much  as  will 
reimburse  him  for  his  principal  and  interest,  and  the  expenses  of  the 
sale,  and  the  overplus,  if  any,  is  to  be  returned  to  the  owner.  We 
cannot,  therefore,  consistently  with  this  provision,  give  to  the  wordybr- 
ftittd^  as  used  in  the  17th  section,  the  sense  contended  for  on  the  part 
of  the  defendant.  I  am  of  opinion,  that  if  the  pledge  be  not  redeemed 
at  the  expiration  of  a  year  and  a  day,  the  pawnbroker  has  a  right  to 
expose  it  to  sale  as  soon  as  he  can  consistently  with  the  provisions  of 
the  act ;  but  if  at  any  time  before  the  sale  has  actually  taken  place, 
the  owner  of  the  goods  tender  the  principal  and  interest,  and  expenses 
incurred,  he  has  a  right  to  his  goods,  and  the  pawnbroker  is  not  in- 
jured :  for  the  power  of  sale  is  allowed  him  merely  to  secure  to  him 
the  money  which  he  has  advanced,  together  with  the  high  rate  of  in- 
terest which  the  law  allows  to  him  in  his  character  of  pawnbroker. 
For  these  reasons  I  am  of  opinion,  that  no  rule  ought  to  be  granted 

BATI.E7,  J.  I  am  of  the  same  opinion.  The  object  of  the  sale  is, 
to  enable  the  pawnbroker  to  reimburse  himself  for  the  amount  of  the 
principal  money  advanced,  and  the  interest  due  thereon.    And  if,  be- 
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fore  any  sale  takes  place,  the  party  pledging  pays  the  pawnbroker  his 
principal  and  interest,  and  expenses  incurred ;  all  the  purposes  of  a  sale 
are  answered,  and,  consequently,  the  pawnbroker,  in  such  a  case,  can 
have  no  right  to  sell.  The  words  "deemed  forfeited  and  may  be 
sold,"  mean  not  that  the  things  pledged  shall  become  the  absolute  pro- 
perty of  the  pawnbroker,  but  only  that  they  shall  be  so  far  forfeited  as 
that  the  pawnbroker  may  take  steps  toward  a  sale.  I  think,  therefore, 
that  the  owner  having  tendered  to  the  pawnbroker  all  the  money  that 
he  would  be  entitled  to  raise  by  sale,  he  had  no  right  to  sell,  and,  con- 
sequently, that  the  plaintiff  is  entitled  to  recover. 

HoLROTD,  J.  I  think  that,  by  the  17th  section,  the  property  is  not 
to  be  considered  forfeited  to  all  intents  and  purposes,  but  only  for  the 
purpose  of  enabling  a  sale  to  be  had,  by  which  the  pawnbroker  may 
pay  himself  his  principal,  and  the  profit  which  the  law  allows  him  to 
make  in  lieu  of  interest.  Now  the  sale  is  for  the  benefit  of  the  owner 
as  well  as  of  the  pawnbroker,  for  if  the  property  pledged  sells  for 
more  than  the  principal  and  profit  allowed  to  the  pawnbroker  in  lieu 
of  interest,  he  is  accountable  to  the  owner.  The  latter,  therefore,  con- 
tinues to  have  an  interest  in  the  property,  and  must  have  a  right  to  re 
deem  it,  by  paying  to  the  pawnbroker  all  that  he  would  be  entitled  to 
derive  out  of  it  by  a  sale.  It  is  true,  that  by  the  17th  section,  the 
goods  are  forfeited  for  the  purpose  of  sale ;  but  that  purpose  is  fully 
answered  by  the  pawnbroker's  being  paid  the  amount  of  what  is  due 
to  him  upon  the  pledge.  In  this  case  a  tender  to  that  amount  has  been 
made  to  him,  and  therefore  he  had  no  right  to  put  the  owner  to  the 
burdensome  and  unnecessary  expenses  of  a  sale.  I  think,  therefore^ 
that  no  rule  ought  to  be  granted. 

Best,  J.  I  am  of  the  same  opinion.  The  legislature  never  could 
have  intended  to  use  the  word  forfeited  in  the  17th  section  of  this  act, 
in  the  sense  which  is  contended  for  by  the  defendants.  That  word  gen- 
erally means,  the  taking  away  all  right  from  one  person,  and  trans- 
ferring all  right  to  another.  The  words  are,  here,  "  that  it  shall  be 
deemed  forfeited,  and  may  be  sold."  It  is  manifest,  however,  from  the 
provisions  of  the  act,  that  it  is  to  be  sold  for  the  benefit  of  the  person  to 
whom  it  belongs,  after  securing  to  the  pawnbroker  his  principal  and 
interest ;  for  the  latter  is  directed  to  account  to  the  original  owner  for 
the  overplus,  if  any.  It  is  clear,  therefore,  that  the  legislature  did  not 
intend  wholly  to  transfer  the  interest  of  the  original  owner  of  the  thing 
pawned  to  the  pawnee :  and,  therefore,  the  word  forfeited,  as  used  in 
this  section,  cannot  have  the  sense  contended  for.  It  would  be  absurd 
to  hold,  in  this  case,  that  the  pawnbroker  had  a  right  to  sell,  for  by  the 
sale,  he  could  be  entitled  to  no  greater  benefit  than  he  would  have  re- 
ceived by  accepting  the  sum  tendered,  which  was  the  full  amount  of 
the  principal  and  interest  due.  I  think,  therefore,  that  this  rule  ought 
not  to  be  granted. 

Rule  refused 
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DARWIN  V.  LINCOLN  and  LOCK.— p.  444. 

By  the  53  G.  8,  o.  141,  the  memorial  of  an  annuity  must  contain  the  description  and 
place  of  residence  of  the  witnesses  to  the  annuity  deed. 

A  mere  surety  who  charges  with  the  payment  of  an  annuity  his  entAte  in  fee  simple 
of  which  he  was  seised  in  possession  at  the  time  of  granting  the  annuity,  and  which 
was  of  greater  annual  value  than  the  annuity,  is  a  grantor  within  the  meaning  of  the 
17  Q.  8,  c.  26,  B.  8,  and  therefore  in  such  a  ca^e  no  memorial  is  required. 

Action  on  a  bond,  dated  31st  August,  1818,  for  6000Z.,  the  condi- 
tion of  which  was  set  out  in  the  declaration,  and  recited  an  indenture 
of  the  23d  December,  1812,  between  the  defendant,  Lincoln,  of  the 
first  part,  the  plaintiff  of  the  second  part,  John  Birkett,  therein  de- 
scribed as  of  Cloak-lane,  London,  gentleman,  of  the  third  part,  and 
Henry  Birkett  of  the  fourth  part,  by  which  Lincoln  granted  to  John 
Birkett  an  annuity  of  2002.  during  the  lives  of  three  persons  therein 
mentioned,  and  the  same  was  made  chargeable  upon,  and  issuing  out 
of  certain  premises  therein  described,  and  for  better  securing  the  an- 
nuity, the  premises  were  demised  to  Henry  Birkett  for  a  term  of  500 
years,  in  trust  to  pay  the  annuity,  if  in  arrear.  The  condition  then 
recited  another  indenture  of  the  19th  June,  1815,  made  between  the 
same  parties,  by  which  the  plaintiff,  at  the  request  of  Lincoln,  charged 
the  same  premises  with  the  payment  of  another  annuity  of  1001.  to 
John  Birkett,  for  the  lives  of  four  persons  therein  mentioned,  and  the 
life  of  the  survivor ;  and  for  better  securing  the  payment  of  both  these 
annuities,  the  plaintiff  joined  with  the  defendant,  Lincoln,  in  two  bonds 
and  warrants  of  attorney  to  John  Birkett,  in  the  two  several  sums  of 
4000/.  and  2000Z.  It  then  recited  that  he  joined  in  the  said  grant  and 
other  securities,  as  surety  only  for  Lincoln,  and  that  the  premises 
chargeable  with  the  payment  of  the  annuities,  were  the  sole  property 
of  the  plaintifl^  and  as  an  indemnification  of  the  plaintiff  against  any 
loss  by  reason  of  his  having  become  surety.  Lock,  the  other  defendant, 
agreed  to  enter  into  a  joint  and  several  bond  to  the  plaintiff.  The  con- 
dition of  the  bond  was  then  declared  to  be  for  the  due  payment  of  the 
annuities  by  Lincoln,  and  in  case  of  his  default,  that  both  the  defend- 
ants should  indemnify  and  save  harmless  the  plaintiff.  The  breach 
assigned  was,  that  on  the  19th  December,  1820,  two  quarterly  pay- 
ments of  the  annuity  of  200Z.  became  due,  and  that  on  the  23d  Decem- 
ber, 1820,  two  quarterly  payments  of  the  annuity  of  lOOL  became  due; 
that  defendant,  Lincoln,  did  not  pay  the  same,  and  that  the  plaintiff 
thereby  became  liable  and  paid.  The  defendant,  Lincoln,  pleaded  his 
bankruptcy.  It  is  unnecessary  to  state  all  the  pleas,  inasmuch  as  the 
questions  discussed  were  fully  raised  by  the  issues  taken  on  the  third 
plea.  That  plea  was  substantially  as  follows  :  As  to  the  annuity  of 
200Z.,  that  the  memorial  was  defective  in  not  stating  a  clause,  whereby 
Lincoln  and  the  plaintiff  were  at  liberty  to  purchase  the  annuity  upon 
certain  conditions  therein  mentioned.  And  as  to  the  annuity  of  100/., 
that  the  memorial  was  defective  in  not  stating  the  addition  and  place 
of  residence  of  the  subscribing  witness  to  the  annuity  deed.  It  appeared 
by  the  memorial  which  was  set  out  in  the  plea,  that  Peter  Downs,  one 
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of  the  subscribing  witnesses,  was  described  merely  as  the  clerk  of  Mr. 
Birkett.  Replication  as  to  so  much  of  the  plea  as  related  to  the  arrears 
of  the  annuity  of  200Z.,  that  that  annuity,  at  the  time  of  the  granting 
thereof,  was  secured  upon  freehold  premises  in  the  condition  of  the 
bond  mentioned,  which  were  then  of  equal  or  greater  annual  value  than 
the  annuity  of  200Z.,  and  of  which  the  plaintiff,  then  being  one  of  the 
grantors  of  the  said  annuity,  was  then  seised  in  fee  simple  in  possession. 
Upon  this  issue  was  taken  and  joined.  Replication  as  to  so  much  of 
the  third  plea  as  related  to  the  arrears  of  tlie  annuity  of  lOOZ.  in  the 
last  breach  mentioned,  that  that  annuity  at  the  time  of  the  grant 
.  thereof,  was  secured  upon  certain  freehold  lands  in  Great  Britain,  to 
wit,  upon  the  freehold  premises  in  the  condition  of  the  bond  mentioned, 
which  were  then  of  equal  or  greater  annual  value  than  the  said  last- 
mentioned  annuity,  over  and  above  any  other  annuity,  and  the  interest 
of  any  principal  sums  charged  or  secured  thereon,  of  which  the  said 
grantors  of  the  said  annuity  then  had  notice,  to  wit,  of  the  annual 
value  of  8502.,  and  which  said  freehold  messuage,  tenement,  and  pre- 
mises, the  said  plaintiff  being  then  one  of  the  grantors,  of  the  said  last- 
mentioned  annuity,  was  then  and  there  seised  in  fee  simple  in  posses- 
sion. Upon  this  replication  issue  was  also  taken  and  joined.  At  the 
trial  before  Abbott,  G.  J.,  at  the  Middlesex  sittings  after  last  Easter 
term,  the  jury  found  that  the  premises  upon  which  the  annuities  were 
secured,  were  of  the  annual  value  of  200/.  But  that  they  were  not  of  the 
annual  value  of  8002.  On  the  part  of  the  plaintiff,  a  rule  nisi  was 
obtained  last  Easter  term,  for  entering  up  judgment  for  the  plaintiff  on 
the  last  issue  non  obstante  veredicto,  on  the  ground  that  the  annuity 
act  of  the  53  6.  3,  c.  141,  did  not  require  the  addition  and  place  of 
residence  of  the  witnesses  to  the  deed,  to  be  inserted  in  the  memoriaL 
And  on  the  other  hand,  a  rule  nisi  was  obtained  on  the  part  of  the 
defendant,  to  arrest  the  judgment  on  the  other  issue  found  for  the 
plaintiff^  on  the  ground  that  the  plaintiff  was  alleged  in  the  pleadings 
to  be  the  grantor  of  the  annuity,  whereas  it  clearly  appeared  from  the 
recital  in  the  condition  of  the  bond,  that  he  was  a  mere  surety,  and 
that  Lincoln  was  the  grantor.  The  Court  having  ordered  both  the 
rules  to  be  brought  on  together ;  the  case  was  now  argued  by 

Marryat^  Gaielee^  and  Oartery  for  the  plaintiff.  The  first  annuity 
having  been  granted  before  the  statute  53  G.  8,  c.  141,  must  be  regu- 
lated by  the  provisions  of  the  17  G.  8,  c.  26.  Now,  the  plaintiff  is 
clearly  a  grantor  of  the  annuity  within  the  meaning  of  the  8th  sec.  of 
that  statute.  For  he  joined  in  the  different  securities,  and  charged  his 
own  estate  with  the  payment  of  the  annuity.  Secondly,  the  53  G.  8, 
c.  141,  8.  2,  does  not  require  that  the  description  of  the  witness  should 
be  set  out  in  the  memorial,  but  merely  that  it  should  contain  the  names 
of  all  the  parties,  and  of  all  the  witnesses  thereto,  Ac.  Now  here  the 
memorial  does  contain  the  names  of  the  parties  and  witnesses.  And 
the  schedule  ought  not  to  be  so  construed  as  to  defeat  the  enacting 
clause.  Besides,  in  this  case,  the  witness  is  sufficiently  described  as 
ti»e  clerk  of  Mr.  Birkett,  and  therefore,  might  be  found  at  any  time,  if 
required.     In  Haslope  v.  Tkomej  1  Maule  &  Selw.  108,  it  was  held 
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sufficient  for  the  plaintiff's  clerk,  in  an  affidavit  to  hold  to  bail,  to  state 
bis  place  of  abode  to  be  the  office  where  he  is  employed,  though  he 
slept  at  another  place.  Here,  the  witness  is  described  in  the  memo- 
rial as  the  clerk  of  Mr.  Birkett,  and  in  the  deed  recited  in  the  bond, 
•the  latter  is  described  as  of  Cloak-lane.  In  Barber  v.  Gamiorij  4 
Barn.  &  A.  281,  the  Court  held  that  it  was  not  necessary  to  insert  in 
the  memorial  the  description  by  place  of  residence,  or  otherwise,  of  the 
persons  for  whose  lives  the  annuity  was  granted. 

Scarletty  contra.  The  58  6.  8,  c.  141,  s.  2,  requires  a  memorial  of 
the  date  of  the  deed,  of  the  names  of  aJl  the  parties,  and  of  all  the 
witneisses,  &c.,  to  be  enrolled  in  the  form  and  to  the  effect  following, 
and  then  follows  a  table,  showing  what  the  substance  and  form  of  the 
memorial  is  to  be,  and  under  the  head  of  *  names  of  witnesses'  there  is 
£.  F.  '^  of."  The  table,  therefore,  evidently  imports,  that  the  place 
of  residence  of  the  witness  should  be  inserted,  and  the  mode  given  in  the 
table  of  making  the  memorial,  must  be  considered  as  incorporated  in 
the  enacting  clause.  Secondly,  Darwin  is  not  the  grantor  of  this 
annuity,  for  he  is  described  in  the  condition  of  the  bond  as  a  mere 
surety.  The  legislature  intended  to  protect  a  party  who  borrowed  his 
money  upon  annuity  interest,  and  who  had  no  marketable  estate.  Here 
Lincoln  the  borrower  had  no  marketable  estate,  and  he  therefore  was 
the  person  intended  to  be  protected  by  the  statute.  In  AmhurH  v. 
SkynntTj  12  East,  268,  Lord  Ellbnborouoh  expressed  his  regret,  that 
a  memorial  was  not  required  in  all  cases.  Besides,  the  Court  will  so 
construe  this  clause  as  to  further  the  remedy  contemplated  by  the 
legislature,  and  they  will  therefore  rather  enlarge  the  enacting  clause 
than  the  exception. 

Abbott,  C.  J.  There  is  no  mention  of  sureties  in  the  act  58  6.  8, 
c.  141 ;  and  the  word  grantor  is  only  to  be  found  in  the  excepting 
clause,  and  in  the  7th  sect,  by  which  an  alphabetical  list  is  required  to 
be  kept  of  the  names  and  residences  of  the  grantors  of  annuities.  In 
the  17  6.  8,  c  26,  the  word  grantor  is  only  mentioned  in  the  excepting 
clause.  Now,  there  being  no  express  words  in  these  acts,  to  show  that 
the  word  grantor  is  used  in  a  more  limited  sense,  I  am  of  opinion,  that 
a  man  who  makes  his  estate  liable  to  the  payment  of  an  annuity,  is  a 
grantor  of  that  annuity  within  the  meaning  of  both  those  acts  of  par* 
Eament,  and  consequently  that,  as  far  as  the  annuity  of  200{.  was  con* 
cerned,  it  is  a  case  falling  within  the  exception  of  the  annuity  acts,  and 
therefore  that  no  memorial  was  required.  I  am  also  of  opinion,  that 
by  using  the  word  <*of'  following  E.  F.,  in  the  53  6.  8,  c.  141,  the 
legislature  evidently  intended,  that  the  place  of  abode  of  the  witness 
should  1>e  inserted.  It  is  of  great  importance  that  that  should  be  done, 
for  otherwise  annuity  deeds  might  be  executed  in  the  presence  of  wit* 
nesses  wholly  unknown  to  the  party,  and  he  might  afterwards  have  no 
means  of  finding  them  out  for  the  purpose  of  obtaining  their  evidence 
as  to  what  passed  at  the  time  of  execution.  I  think,  therefore,  that 
the  rule  for  arresting  the  judgment,  and  the  rule  for  entering  up  judg- 
ment for  the  plaintiff,  notwitnstanding  the  verdict  on  the  issue  found 
for  the  defendanti  ought  both  to  be  discharged. 
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Baylby,  J.  I  am  clearlj  of  opinion,  that  the  description  of  the 
witnesses  must  be  inserted  in  the  memorial,  and  that  the  description 
given  of  the  witness  in  this  memorial,  as  the  clerk  of  Mr.  Birkett,  is 
insufficient.  The  53  G.  8,  c.  141,  s.  2,  does  not  merely  require  that 
the  names  of  the  witnesses  shall  be  inserted  in  the  memorial,  but  that* 
thej  shall  be  inserted  in  the  form  and  to  the  eifect  following,  with  such 
alterations  therein  as  the  nature  and  circumstances  of  the  particular 
case  may  reasonably  require ;  and  the  form  is  then  given,  and  after 
the  name  of  the  witness,  the  word  "  of"  follows.  Now  that  word  must 
have  been  intentionally  introduced,  and  must  have  had  some  object ; 
and  I  think  the  intention  of  the  legislature  was  this,  that  the  descrip- 
tion of  the  witness  should  be  given,  in  order  that  the  party  executing 
the  deeds  might  be  able  to  find  the  witness  when  required.  There 
may  be  many  persons  of  the  same  name,  and  therefore  the  inserting 
of  the  name  alone  would  not  furnish  sufficient  information.  It  has 
been  said,  that  the  description  here  given  of  the  witness,  as  the  clerk 
of  Mr.  Birkett,  is  sufficient,  because,  by  inquiring  of  Mr.  Birkett,  the 
witness  may  be  found.  But  Mr.  Birkett  may  refuse  to  give  the  infor- 
mation :  whereas,  if  the  party  has  the  information  which  the  form  of 
the  schedule  implies,  he  will  be  able  to  trace  the  witness.  I  am  also 
of  opinion,  that  it  would  be  a  forced  construction  of  the  excepting 
clause  in  either  of  these  statutes,  to  hold,  that  the  word  "grantor" 
must  of  necessity  be  confined  to  the  person  for  whose  use  the  annuity 
is  granted.  These  acts  are  extremely  penal  in  their  consequences,  in 
avoiding  the  different  instruments  executed  to  secure  the  annuity,  and 
I  think  that  a  surety,  by  making  himself  a  grantor,  satisfies  the  words 
of  the  statutes ;  and  if  that  be  so,  we  are  not  warranted,  in  a  penal 
statute,  in  saying  that  he  is  not  within  its  protection.  Then,  as  this 
annuity  was  secured  upon  land,  of  which  tne  plaintiff*  was  seised  in 
fee  simple,  and  as  he  concurred  in  granting  the  annuity,  I  think  that 
he  must  be  considered  as  a  grantor  within  the  fair  spirit  of  the  except- 
ing clause.  He  pledges  his  estate  for  payment  of  the  annuity,  and  he 
can  never  redeem  the  estate  without  paying  the  whole  of  the  money 
which  was  paid  as  the  consideration  for  the  annuity,  and  if  he  were 
willing  that  his  estate  in  fee  simple  should  be  subject  to  that  charge, 
he  had  the  power,  at  least,  of  substituting  that  estate,  and  of  raising 
money  upon  it  by  way  of  mortgage.  This  is,  therefore,  a  case  in 
which  the  persons  who  concurred  in  borrowing  the  money  were  not 
driven  to  the  necessity  of  borrowing  by  annuity,  and  that  being  so,  I 
am  of  opinion,  that  it  is  within  the  meaning  of  the  exception,  and, 
consequently,  that  the  annuity  for  2002.  is  good.  Both  the  rules  must 
therefore  be  discharged. 

Best,  J.  I  am  clearly  of  opinion,  that  the  memorial  does  not  con- 
tain a  sufficient  description  of  the  witness,  for  the  act  requires,  that 
the  memorial  shall  be  in  the  form  or  to  the  effect  mentioned  in  the  act. 
Now  it  is  here  neither  in  the  form  nor  to  the  effect  there  stated.  The 
witness  to  the  deed  is  described  merely  as  clerk  to  Mr.  Birkett ;  that 
IS  not  the  description  which  the  act  requires.  He  may  be  clerk  for  a 
siiijl^  da3%  or  his  employer  may  not  be  disposed  to  give  the  require<l 
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information.  He  may  have  an  interest  in  withholding  it.  I  am  there- 
fore of  opinion  that  the  rule  obtained  by  the  plaintiff  must  be  dis- 
charged. As  to  the  other  question,  I  am  of  opinion  that  the  plaintiff 
is  a  grantor  of  the  annuity  within  the  10th  section  of  the  act,  and  that 
being  so,  the  judgment  ought  not  to  be  arrested. 

Both  rules  discharged.^ 
*  Holroyd,  J.,  was  absent  at  Chambers. 


BEARDMORE  v.  RATTENBURY.— p.  4^ 

Where,  on  a  plea  of  actio  non  accreTit  infra  sex  annot,  it  appeared  that  a  writ  of  testa- 
lam  apecial  capias,  was  imued  within  six  years  in  Michaelmas  term,  and  an  alias  tea> 
latQm  capias  in  Eseter  term  following,  but  no  writ  in  Hilary  term:  Hdd,  thst  this 
was  sofficient  to  take  the  case  out  of  the  statute,  the  suit  being  sctusUy,  though  irra- 
Snlarlj  commenced  within  nx  yean,  and  that  the  continuance  in  Hilary  term  might  la 
supplied  at  sny  time. 

Assumpsit  on  several  bills  of  exchange.  Plea,  actio  non  accrevit 
infra  sex  annos,  and  issue  thereon.  At  the  trial,  before  Abbott,  C.  J., 
at  the  Guildhall  sittings  after  last  Michaelmas  term,  it  appeared,  that 
the  action  had  been  commenced  by  original ;  and,  in  order  to  take  the 
case  out  of  the  statute,  the  plaintift'  gave  in  evidence  a  writ  of  testatum 
special  capias,  issued  a  short  time  before  the  expiration  of  the  six  years, 
and  returnable  in  Michaelmas  term,  1820,  and  then  returned  non  est 
inventus ;  and,  secondly,  an  alias  testatum  capias  issued  subsequently 
\o  the  six  years,  returnable  in  Easter  term,  1821.  No  writ  or  entry  of 
a  -writ,  returnable  in  Hilary  term,  was  produced  hi  evidence.  The 
Lord  Chief  Justice  thought  this  sufficient  to  take  the  case  out  of  the 
ftatute,  and  thereupon  the  plaintiff  had  a  verdict.     And  now, 

Scarlett  moved  to  set  aside  the  verdict  and  to  enter  a  nonsuit.     Here 
there  was  a  discontinuance,  for  there  was  no  writ  returnable  in  Hilary 
term.     In  Harris  v.  Woolford^  6  T.  R.  617,  it  is  indeed  laid  down, 
that  when  once  a  writ  is  duly  returned,  the  subsequent  continuances 
may  be  entered  at  any  time,  and  that  a  latitat  is  a  good  commencement 
of  a  suit ;  bnt  that  is  on  the  ground  that  it  is  the  common  practice  of 
the  Court  to  commence  suits  by  a  latitat.     There  is  no  decision,  how- 
ever, that  a  testatum  special  capias  is  a  good  commencement  of  a  suit, 
it  being  the  ordinary  practice  to  sue  out  a  capias  first.     Here,  too,  it 
ahoald  nave  been  specially  replied. 

Abbott,  C.  J.    The  question  here  is,  not  whether  the  suit  was  regu- 
larly commenced  within  six  years,  but  whether  it  was  actually  com- 
menced within  that  time ;  and  although,  therefore,  it  might  be  irregu- 
!^f  to  sue  out  a  writ  of  testatum  special  capias  in  the  first  instance,  still 
'^*5ciear  that  the  suit  was  then,  however  irregularly, commenced.    Vwo 
^^rses  were  open  to  the  plaintiff,  if  any  objection  had  been  taken  to 
^  regularity  of  his  proceedings;  one  by  applying  to  the  Master  o! 
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Baylbt,  J.  I  am  clearly  of  opinion,  that  the  description  of  the 
witnesses  must  be  inserted  in  the  memorial,  and  that  the  description 
given  of  the  witness  in  this  memorial,  as  the  clerk  of  Mr.  Birkett,  is 
insufficient.  The  58  G.  8,  c.  141,  s.  2,  does  not  merely  require  that 
the  names  of  the  witnesses  shall  be  inserted  in  the  memorial,  but  that* 
they  shall  be  inserted  in  the  form  and  to  the  eiTect  following,  with  such 
alterations  therein  as  the  nature  and  circumstances  of  the  particular 
case  may  reasonably  require ;  and  the  form  is  then  given,  and  after 
the  name  of  the  witness,  the  word  "  of"  follows.  Now  that  word  must 
have  been  intentionally  introduced,  and  must  have  had  some  object ; 
and  I  think  the  intention  of  the  legislature  was  this,  that  the  descrip- 
tion of  the  witness  should  be  given,  in  order  that  the  party  executing 
the  deeds  might  be  able  to  &id  the  witness  when  required.  There 
may  be  many  persons  of  the  same  name,  and  therefore  the  inserting 
of  the  name  alone  would  not  furnish  sufficient  information.  It  has 
been  said,  that  the  description  here  given  of  the  witness,  as  the  clerk 
of  Mr.  Birkett,  is  sufficient,  because,  by  inquiring  of  Mr.  Birkett,  the 
witness  may  be  found.  But  Mr.  Birkett  may  re^e  to  give  the  infor- 
mation :  whereas,  if  the  party  has  the  information  which  the  form  of 
the  schedule  implies,  he  will  be  able  to  trace  the  witness.  I  am  also 
of  opinion,  that  it  would  be  a  forced  construction  of  the  excepting 
clause  in  either  of  these  statutes,  to  hold,  that  the  word  '*  grantor" 
must  of  necessity  be  confined  to  the  person  for  whose  use  the  annuity 
is  granted.  These  acts  are  extremely  penal  in  their  consequences,  in 
avoiding  the  different  instruments  executed  to  secure  the  annuity,  and 
I  think  that  a  surety,  by  making  himself  a  grantor,  satisfies  the  words 
of  the  statutes ;  and  if  that  be  so,  we  are  not  warranted,  in  a  penal 
statute,  in  saying  that  he  is  not  within  its  protection.  Then,  as  this 
annuity  was  secured  upon  land,  of  which  the  plaintiff  was  seised  in 
fee  simple,  and  as  he  concurred  in  granting  the  annuity,  I  think  that 
he  must  be  considered  as  a  grantor  within  the  fair  spirit  of  the  except- 
ing clause.  He  pledges  his  estate  for  payment  of  the  annuity,  and  he 
can  never  redeem  the  estate  without  paying  the  whole  of  the  money 
which  was  paid  as  the  consideration  for  the  annuity,  and  if  he  were 
willing  that  his  estate  in  fee  simple  should  be  subject  to  that  charge, 
he  had  the  power,  at  least,  of  substituting  that  estate,  and  of  raising 
money  upon  it  by  way  of  mortgage.  This  is,  therefore,  a  case  in 
which  the  persons  who  concurred  in  borrowing  the  money  were  not 
driven  to  the  necessity  of  borrowing  by  annuity,  and  that  being  so,  I 
am  of  opinion,  that  it  is  within  the  meaning  of  the  exception,  and, 
consequently,  that  the  annuity  for  2002.  is  good.  Both  the  rules  must 
therefore  be  discharged. 

Best,  J.  I  am  clearly  of  opinion,  that  the  memorial  does  not  con- 
tain a  sufficient  description  of  the  witness,  for  the  act  requires,  that 
the  memorial  shall  be  in  the  form  or  to  the  effect  mentioned  in  the  act. 
Now  it  is  here  neither  in  the  form  nor  to  the  effect  there  stated.  The 
witness  to  the  deed  is  described  merely  as  clerk  to  Mr.  Birkett ;  that 
18  not  the  description  which  the  act  requires.  He  may  be  clerk  for  a 
single  day,  or  his  employer  may  not  be  disposed  to  give  the  required 
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information.  He  may  have  an  interest  in  withholding  it.  I  am  there- 
fore of  opinion  that  the  rule  obtained  by  the  plaintiflF  must  be  dis- 
charged. As  to  the  other  question,  I  am  of  opinion  that  the  plaintiff 
IB  a  grantor  of  the  annuity  within  the  10th  section  of  the  act,  and  that 
being  so,  the  judgment  ought  not  to  be  arrested. 

Both  rules  discharged.^ 
*  Holroyd,  J.,  was  absent  at  Chambers. 


BEARDMORE  v.  RATTENBURY.— p.  4^ 

Where,  on  a  plea  of  actio  non  aecreTit  infra  sex  annoa,  it  appeared  that  a  writ  of  testa- 
tum special  capias,  was  imued  within  six  years  in  Michaelmas  term,  and  an  alias  tea> 
tatnm  capias  in  Easter  term  following,  but  no  writ  in  Hilary  term:  Hdd^  that  this 
wss  sufficient  to  take  the  case  out  of  the  statute,  the  suit  being  actually,  though  irra- 
galarly  commenced  within  nx  yean,  and  that  the  continuance  in  Hilary  term  might  ta 
supplied  at  any  time. 

AssasrpsiT  on  several  bills  of  exchange.  Plea,  actio  non  accrevit 
infra  sex  annos,  and  issue  thereon.  At  the  trial,  before  Abbott,  C.  J., 
at  the  Guildhall  sittings  after  last  Michaelmas  term,  it  appeared,  that 
the  action  had  been  commenced  by  original ;  and,  in  order  to  take  the 
case  out  of  the  statute,  the  plaintift  gave  in  evidence  a  writ  of  testatum 
special  capias,  issued  a  short  time  before  the  expiration  of  the  six  years, 
and  returnable  in  Michaelmas  term,  1820,  and  then  returned  non  est 
inventus ;  and,  secondly,  an  alias  testatum  capias  issued  subsequently 
to  the  six  years,  returnable  in  Easter  term,  1821.  No  writ  or  entry  of 
a  writ,  returnable  in  Hilary  term,  was  produced  hi  evidence.  The 
Lord  Chief  Justice  thought  this  sufficient  to  take  the  case  out  of  the 
statute,  and  thereupon  the  plaintiff  hnd  a  verdict.     And  now, 

Scarlett  moved  to  set  aside  the  verdict  and  to  enter  a  nonsuit.  Here 
there  was  a  discontinuance,  for  there  was  no  writ  returnable  in  Hilary 
term.  In  HarrU  v.  Woolford^  6  T.  R.  617,  it  is  indeed  laid  down, 
that  when  once  a  writ  is  duly  returned,  the  subsequent  continuances 
may  be  entered  at  any  time,  and  that  a  latitat  is  a  good  commencement 
of  a  suit ;  but  that  is  on  the  ground  that  it  is  the  common  practice  of 
the  Court  to  commence  suits  by  a  latitat.  There  is  no  decision,  how- 
ever, that  a  testatum  special  capias  is  a  good  commencement  of  a  suit, 
it  being  the  ordinary  practice  to  sue  out  a  capias  first.  Here,  too,  it 
ahould  nave  been  specially  replied. 

Abbott,  C.  J.  The  question  here  is,  not  whether  the  suit  was  regu- 
larly commenced  within  six  years,  but  whether  it  was  actually  com- 
hienced  within  that  time ;  and  although,  therefore,  it  might  be  irregu- 
lar to  sue  out  a  writ  of  testatum  special  capias  in  the  first  instance,  still 
it  isclear  that  the  suit  was  then,  however  irregularly, commenced.  Two 
courses  were  open  to  the  plaintiflT,  if  any  objection  had  been  taken  to 
he  regularity  of  his  proceedings;  one  by  applying  to  the  Master  ol 
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the  Rolls  for  leave  to  sue  out  a  prior  writ,  the  other  by  applying  to 
this  Court  for  leave  to  strike  out  the  testatum  part  of  the  writ.  The  ir- 
regularity might,  therefore,  have  been  cured,  and  the  action  might  have 
proceeded.  A  latitat,  equally  with  a  testatum  special  capias,  supp<kse8 
tiie  existence  of  a  prior  writ,  and  yet  that  has  been  held  lu  be  a  good 
commencement  of  a  suit.  If,  then,  this  suit  was  properly  commenced, 
the  continuances  may  be  entered  at  any  time ;  and,  therefore,  the  sup- 
posed discontinuance  is  not  a  ground  of  nonsuit.  A  special  replication 
was  not  necessary ;  it  is  necessary  where  the  form  of  the  plea  states 
that  the  plaintiff  did  not  file  his  bill  within  six  years,  because  the  pro- 
duction of  a  writ  of  latitat  within  six  years,  would  not  negative  that 
fact ;  but  h^e  the  plea  states,  that  the  action  was  not  commenced  with- 
in six  year^which  is  negatived  by  the  production  of  this  writ ;  and  a 
general  replication  was  therefore  sufficient.  There  is,  therefore,  no 
ground  for  disturbing  the  present  verdict. 

Rule  refused. 


WOOD  V.  VEAL.— p.  454. 

In  tresptM  and  jaBtificatkm  under  a  public  right  of  way,  the  locus  in  quo.  which  was 
not  a  thoroughfaro,  had  been  under  leaae  from  1719  to  1818,  but  as  for  busk  aa  tiring 
memory  could  go  it  had  been  uaed  by  the  public,  and  lighted,  paved  and  watched  un- 
der an  act  of  parliament,  in  which  it  was  enumerated  as  one  of  the  atreets  In  West- 
minster. After  1818,  the  plaintilT,  who  previously  lived  for  24  years  in  its  neighbour- 
hood, incloaed  it:  Hf.ld,  that  under  these  circumstances,  the  jury  were  well  justified  in 
finding  that  there  was  no  public  right  of  way,  inaamuch  as  there  could  be  no  dedica- 
tion to  the  public  by  the  tenants  for  99  years,  nor  by  any  one,  except  the  owner  of 
the  fee.     Quere,  whether  there  can  be  a  public  highway  which  is  not  a  thoroughfare t 

Trespass  for  breaking  and  entering  a  certain  yard  and  close  of  the  ^ 
plaintiff,  in  the  parish  of  St.  John,  Westminster,  and  pulling  down  his 
fence,  &c.,  there  erected.    The  defendant  justified  the  trespass  under  a 

1>ub1ic  right  of  way.  At  the  trial  at  the  Westminster  sittings,  after 
ast  Michaelmas  term,  before  Abbott,  C.  J.,  it  appeared  that  the  locus 
in  quo,  which  was  called  Little  Abingdon  street,  Westminster,  was  not 
a  thoroughfare,  but  that,  as  far  back  as  living  memory  could  go,  it  had 
been  used  by  all  persons  desirous  of  going  there,  and  that  in  11  6.  3, 
it  had  been  enumerated  amongst  other  streets  in  the  act  of  parliament| 
then  passed  for  paving,  cleaning,  and  lighting  the  squares,  streets,  &c., 
of  Westminster.  That  the  commissioners  had  accordingly  paved  and 
lighted  it,  and  that  watchmen  had  been  stationed  there,  &c.,  &c.  On 
the  part  of  the  plaintiff,  it  appeared  that  in  the  year  1719,  a  lease  for 
99  years  of  the  plaintiff's  premises,  including  the  yard  in  dispute,  had 
been  granted  by  the  then  owner  of  the  fee ;  which  having  expired  ifii 
1818,  the  plaintiff,  in  1820,  having  for  24  years  previously  lived  in  the 
neighbourhood,  erected  the  fence  in  question.  The  Lord  Chief  Jus- 
tice left  it  to  the  jury  to  say,  whether  they  thought  there  had  been  any 
dedication  to  the  public  previously  to  1719,  telling  them,  that  in  that 
case  they  ought  to  find  for  the  defendant;  but  if  not,  then  he  told  them 
that  there  could  be  no  dedication  to  the  public,  except  by  the  owner  of 
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the  fee;  and  that  the  permission  by  the  tenants  for  99  years  would  not 
bind  the  landlord ;  and  that  the  circumstance  of  the  lease  for  99  years, 
which  had  been  proved,  explained,  in  a  great  degree,  the  use  by  the 
public,  as  not  being  referrable  to  a  dedication  by  the  landlord.  Under 
this  direction,  the  jury  found  a  verdict  for  the  plaintiff.    And  now, 

Qumey  moved  for  a  new  trial.  In  this  case  the  jury  ought  to  have 
been  directed  to  presume  a  dedication  to  the  public.  Here,  as  far 
back  as  living  memory  could  go,  the  public  had  used  this  place,  which 
having  been  originally  called  Linsey-lane,  had  subsequently  acquired 
the  name  of  Little  Abingdon  street,  and  had  been  so  named  in  a  public 
act  of  Parliament  for  lighting  and  paving  Westminster.  Under  this 
act  it  had  been  lighted  and  paved,  so  that  this  case  is  stronger  than 
that  of  Rex  v.  Lloydj  1  Camp.  260,  where  the  lighting  only  was  held 
to  be  strong  evidence  of  a  public  way.  As  to  its  being  not  a  thorough- 
fare, that  is  not  important ;  for  Lord  Kbnyon,  in  the  Rugby  Charity 
v.  Merryweathery  11  East,  875,  n.,  held  that  that  circumstance  could 
make  no  difference.  In  Rex  v.  Barr,  4  Campb.  16,  Lord  Ellenbo- 
ROUOH  decided  that  the  reversioner  having  knowledge  of  the  use  by 
the  public,  was  bound  by  it.  Now,  in  this  case,  the  present  plaintiff 
had,  for  24  years,  lived  in  the  neighbourhood,  and  must  have  known  of 
the  public  use  of  this  street. 

Abbott,  C.  J.  I  have  great  difficulty  in  conceiving  that  there  can 
le  a  public  highway  which  is  not  a  thoroughfare,  because  the  public 
at  large  cannot  well  be  in  the  use  of  it.  In  this  case,  however,  I  left  it 
to  the  jury  to  consider,  whether  there  had  been  a  dedication  to  the  pub- 
Uc,  telling  them  that  a  highway  might  exist,  although  it  was  not  a  thor- 
oughfare. Nothing  done  by  the  lessee  without  the  consent  of  the 
owner  of  the  fee  would  give  the  right  of  way  to  the  public.  Here,  as 
the  land  was  demised  by  the  lease  of  1719,  which  expired  in  1818,  it 
seenis  to  me  that  the  proper  question  to  consider  was,  whether  there 
had  been  a  dedication  to  the  public  before  1719,  or  subsequently  to 
that  period,  with  the  consent  of  the  owner  of  the  fee.  I  am  still  of 
opinion  that  the  case  was  presented  properly  to  the  consideration  of 
the  jury,  and  1  think  they  have  found  a  right  verdict. 

Batlet,  J.  It  is  not  necessary  to  decide  upon  the  present  occasion, 
whether  there  can  be  a  highway  which  is  not  a  thoroughfare.  For  the 
point  in  this  case  is,  whether,  supposing  that  to  be  so,  there  has  been  a 
dedication  of  this  way  to  the  public  Now,  in  order  to  give  the  public 
that  right,  it  must  be  done  with  the  consent  of  the  owner  of  the  fee; 
for  where  it  is  given  by  an  individual  having  a  limited  right,  it  can 
only  continue  for  a  limited  period.  Here,  upon  the  evidence,  it  appears 
that  the  permission  was  given,  if  at  all,  by  the  lessee  for  99  years.  I 
think,  therefore,  that  the  case  was  properly  left  to  the  jury,  and  tha( 
they  have  found  a  proper  verdict. 

HoLROTD,  J.  I  am  of  the  same  opinion.  The  opinion  of  Lord 
Kenton,  in  the  Rugby  Charity  v.  Merry  weather^  is  somewhat  sha 
ken  by  the  observations  of  Lord  C.  J.  Mansfield  in  fVoodyer  v.  Haa 
derij  5  Taunt.  142.  But  it  is  not  necessary  to  determine  that  question 
here,  for  this  case  has  been  determined  upon  principles  which  assume 
the  case  of  the  Rugby  Charity  v.  Merryweather  to  be  good  law. 
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Best,  J.  I  am  quite  satisfied  with  the  verdict  which  the  jury  have 
found  in  this  case,  and  with  the  manner  in  which  the  question  was  left 
to  them.  No  man  has  a  greater  respect  for  the  learned  judge  who  de- 
cided the  case  of  the  Rugby  Charity  v.  Merryweather  than  I  have, 
but  I  think  that  that  decision  was  a  departure  from  principles  usually 
received  in  the  law.  If  a  road  be  for  the  accommodation  of  particular 
persons  only,  it  is  not  a  public  road,  and,  therefore,  I  can  see  no  reason 
why  the  inhabitants  in  a  street  wiiich  is  not  a  thoroughfare,  should  not 
put  up  a  fence  at  the  end  of  it  and  exclude  the  public  It  is  not,  how- 
ever, necessary  to  decide  that  question  in  this  case,  because,  indepen- 
dently of  it,  the  plaintiff  was  entitled  to  the  verdict. 

Rule  refused. 


DOE,  on  the  Demise  of  SPENCER,  v.  CLARK.— p.  458. 

A  testator  devised  a  copyhold  estate  to  his  wife  for  life,  remainder  to  his  sod.  and  the  heirs 
of  his  body,  and  there  was  no  custom  in  the  manor  to  entail  copyholds;  the  son 
survived  his  mother,  and  had  issue,  and  becoming  bankrupt,  be  died  before  admit- 
tance, and  before  any  bargain  and  sale  was  executed  by  the  commissioners  of  this  es- 
tate :  Heidj  that  he  took  a  fee  simple  conditional  at  common  law,  and  that  the  com- 
missioners might  execute  a  valid  conveyance  of  the  estate  after  his  death,  pursuant  to 
1  Jac  1,  c  15.  s.  17. 

Ejectment  to  recover  a  copyhold  messuage,  divided  into  tenements 
with  their  appurtenances,  situate  at  Long  Melford,  in  the  county  of 
Suffolk.  The  case  was  tried  at  the  last  Spring  assizes  for  that  county, 
before  Graham,  B.,  when  a  verdict  was  found  for  the  lessor  of  the 

?laintiff,  subject  to  the  opinion  of  this  Court  upon  the  following  case, 
'he  grandfather  of  the  lessor  of  the  plaintiff  being  seised  in  fee 
according  to  the  custom  of  the  manor  of  the  rectory  of  Melford,  of  the 
estate  for  which  this4H;tion  was  brought,  and  having  duly  surrendered 
the  same  to  the  use  of  his  will,  devised  as  follows :  "  First,  I  give  and 
devise  unto  my  wife,  all  my  freehold  and  customary,  or  copyhold  mes- 
suages or  tenements,  with  the  outhouses,  &c.,  the  copyhold  being  sur- 
rendered to  the  use  of  my  will,  situate  in  Melford,  and  now  in  the 
several  occupations  of  myself  and  others :  to  hold  the  same  to  her  for 
the  term  of  her  natural  life,  and  from  and  after  the  decease  of  my 
wife,  then  I  give  and  devise  unto  Paul  Spencer,  my  son,  all  that  mes- 
suage and  tenement,  with  the  outhouses,  Ac.  now  in  my  own  occupa- 
tion ;  to  hold  the  same  to  him,  and  the  heirs  of  his  body  lawfully  to  be 
begotten  for  ever.  But  in  case  my  son  shall  die  without  issue,  or 
shall  not  survive  his  mother;  then  I  devise  all  the  said  last- mentioned 

E remises  with  the  appurtenances  unto  my  two  daughters,  Alice  and 
arah,  to  hold  the  same  to  them  and  their  heirs,  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  The  testator,  shortly  after  making  his 
will,  died,  and  his  wife  Jane  Spencer,  was,  on  the  20th  November,  1783, 
admitted  under  the  will  to  the  copyhold  premises  so  devised  to  her  for 
life,  &c.  In  1802,  she  died,  leaving  Paul  Spencer,  her  son,  living,  who 
died  on  the  19th  April,  1803,  without  having  been  admitted  to  the 
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premises  devised  to  him  under  the  will  of  his  father.  Paul  Spencer 
left  William  Spencer,  the  lessor  of  the  plaintiff,  the  only  son  of  his 
body  him  surviving,  (then  a  minor,)  who  was  admitted  to  the  premises 
in  question,  at  a  special  court  held  the  6th  day  of  June,  1803.  On  the 
13th  December,  1793,  a  commission  of  bankruptcy  issued  against  Paul 
Spencer,  the  father  of  the  lessor  of  the  plaintiff,  upon  which  he  was 
found  and  declared  a  bankrupt.  On  the  2d  December,  1802,  the 
assignees  contracted  for  the  sale  of  the  premises  in  question,  and  on 
the  26th  September,  1805,  the  commissioners  under  the  commission 
against  Paul  Spencer,  together  with  the  assignees,  conveyed  the  pre- 
mises in  question,  by  bargain  and  sale  enrolled,  to  the  defendant  in  fee 
for  a  valuable  consideration.  And  on  the  8d  July  following,  the  de- 
fendant was  admitted  in  the  Manor  Court  under  the  bargain  and  sale. 
The  question  for  the  opinion  of  the  Court  was,  whether  any,  and  what 
interest  passed  by  the  bargain  and  sale  executed  after  the  death  of  the 
bankrupt  to  the  defendant. 

StoricM^  for  the  lessor  of  the  plaintiff.     The  effect  of  this  will  was  to 

gVe  to  the  bankrupt  an  estate  tail,  supposing  that  the  land  had  been 
eehold ;  but  as  it  was  copyhold,  and  no  custom  is  found  to  exist  within 
the  manor  for  entailing,  it  is  only  an  estate  upon  condition ;  such  an 
estate,  however,  is  within  the  meaning  and  policy  of  21  Jac.  1,  c.  19, 
B.  12.  Then  if  so,  the  question  is,  whether  the  provision  of  1  Jac.  1, 
c.  15,  s.  17,  can  be  applied  to  a  subsequent  act  of  Parliament.  That 
point  has  never  been  decided.  In  Parker  v.  Bleeke^  Cro.  Car.  668, 
the  bankrupt  died  after  the  bargain  and  sale,  and  before  the  admittance, 
and  all  that  the  Court  decided  was,  that  upon  admittance  the  bargainee 
bad  the  estate  in  him  by  relation,  from  the  time  of  the  bargain  and 
Bale.  So  in  Beck  dem,  Hawkins  v.  Wehh^  1  Wils.  276,  it  is  quite  clear, 
although  not  so  expressly  stated,  that  the  bargain  and  sale  must  have 
been  executed  previously  to  the  death  of  the  bankrupt.  There  is, 
therefore,  no  case  in  which  it  has  yet  been  held,  that  the  21  Jac.  1,  c. 
19,  8.  12,  can  be  coupled  with  1  Jac.  1,  c.  15,  s.  17 ;  and  upon  princi- 
ple it  ought  not,  for  it  would  be  a  strong  construction,  and  its  conse- 
quences would  go  to  deprive  the  issue  in  tail  of  their  rights,  after  they 
bad  bcfcome  vested  by  the  death  of  the  tenant  in  tail ;  and  besides, 
copyholds  are  not  mentioned  at  all  in  1  Jac.  1,  c.  15,  s.  17.  Here,  too, 
the  bankrupt  died  without  being  admitted.  Vernon  v.  Vernon j  7 
East,  8. 

Cooper^  contra.  In  CrUp  v.  Pratty  Cro.  Car.  549,  it  was  held,  that 
copyholds  were  within  the  purview  of  all  the  statutes  of  bankruptcy, 
viz.  13  Eliz.,  1  Jac.  1,  and  21  Jac.  1 ;  and  it  was  there  added,  that 
those  statutes  ought  to  be  construed  liberally,  to  make  as  strong  pro- 
yision  as  they  may  against  the  bankrupt.  If  so,  it  may  safely  be  con- 
tended, that  the  provision  of  1  Jac.  1,  c.  15,  s.  17,  may  be  construed 
-with  21  Jac.  1,  c.  19,  s.  12,  and  then  there  is  no  doubt  in  this. case. 
But  it  is  not  necessary  to  contend  this.  For  the  estate  of  the  bank- 
rupt under  the  will  beinff  a  fee  simple  conditional  at  common  law,  and 
the  condition  being  fulfilled,  his  estate  mieht  have  been  conveyed  away 
daring  his  life  without  the  assistance  of  21  Jac.  1,  c.  19,  s.  12,  under 
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the  13  EliK.  c.  7,  s.  11,  and  then  there  can  he  no  doubt  that  1  Jac.  1, 
G.  15,  8.  17,  applies  to  the  case.  As  to  the  want  of  admittance  of  the 
bankrupt,  it  is  unimportant.  For  the  admittance  of  the  tenant  for 
life  was,  for  this  purpose,  an  admittance  of  him  in  remainder. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  effect  of  the  will  stated 
in  the  case,  was  to  give  to  the  bankrupt  a  fee  simple  conditional,  the 
condition  being,  that  the  estate  was  to  become  absolute  on  his  having 
issue  and  surviving  his  mother.  Both  these  events  happened,  and 
therefore,  the  fee  simple  conditional  vested  in  him,  his  mother  having 
been  also  admitted,  in  pursuance  of  the  will,  to  the  copyhold  property. 
He,  therefore,  under  these  circumstances,  had  a  good  title  against  all 
the  world,  and  the  commissioners  of  bankrupts  might  clearly  have 
sold  the  estate  during  his  lifetime,  pursuant  to  the  provisions  of  IS 
Eliz.  c.  7,  s.  11.  Here,  however,  his  death  intervened  before  the  con- 
tract which  had  been  made  during  his  lifetime  had  been  completed. 
The  statute  1  Jac.  1,  c.  15,  s.  17,  provides,  that  the  death  of  the  bank- 
rupt  shall  not  prevent  the  commissioners  from  dealing  with  his  estate. 
For  it  enacts,  that  if  the  bankrupt  die  before  the  commissioners  shall 
distribute  his  goods,  lands,  and  debts,  they  may  still  proceed  in  exe- 
cution, in  and  upon  the  said  commission,  for  and  concerning  his  goods, 
lands,  tenements,  hereditaments,  and  debts,  in  such  sort  as  they  might 
have  done  if  he  were  living.  But  it  is  said,  that  copyholds  are  not 
within  this  clause.  Without  any  authority  on  this  subject,  I  should 
have  been  of  opinion,  that  the  word  ^Mand''  there  found  would  apply 
to  every  species  of  land  mentioned  in  the  13  Eliz.  c.  7,  whether  copy- 
hold or  freehold.  It  was,  however,  decided,  in  the  case  of  Oriip  v. 
Prattj  that  copyholds  were  within  the  statute  1  Jac.  1,  c.  16.  That  is 
an  authority  expressly  in  point.  Taking,  therefore,  the  whole  case 
together,  it  seems  to  me  perfectly  clear,  that  the  deed  of  bargain  and 
sale  executed  by  the  commissioners  operated  to  defeat  the  estate,  which 
would  otherwise  have  vested  in  the  lessor  of  the  plaintiff,  under  his 
grandfather's  will. 

Bayley,  J.  It  is  not  necessary  to  determine  in  this  case,  whether 
an  estate  tail  could  be  divested,  after  the  death  of  the  bankrupt,  by  a 
bargain  and  sale  executed  by  the  commissioners;  for  this  being  a 
copyhold  estate,  and  there  being  no  custom  stated  to  exist  within  the 
manor  for  entailing  copyhold,  the  estate  taken  by  the  bankrupt  was  a 
fee  simple  conditional  at  common  law.  Then,  this  being  an  estate  in 
fee  simple  conditional  at  common  law,  as  soon  as  the  bankrupt  had 
issue,  he  had  the  same  power  over  the  property  as  if  he  had  been  seised 
of  it  in  fee  simple  absolute.  Now,  under  the  statute  of  Elizabeth, 
the  commissioners  had  full  power  to  dispose  of  land  so  held  by  the 
bankrupt,  and  during  his  life  they  might  have  done  so  by  a  common 
conveyance.  In  such  cases,  after  the  death  of  the  bankrupt,  the  same 
power  was  given  to  them  by  the  statute  1  Jac.  1,  c.  15,  s.  17.  The 
object  of  the  statute  21  Jac.  1,  c.  19,  s.  12,  was  different.  Previously 
to  that  act,  the  commissioners  had  no  power  to  compel  the  bankrupt 
to  bar  his  issue  by  a  recovery ;  and  therefore,  it  was  not  in  their  power 
t^  make  a  valid  conveyance  of  entailed  property  belonging  to  the 
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banknipt  The  legislature  thought  this  unjust,  aud  therefore  enacted, 
that  the  commissioners  might  dispose  of  such  property  bj  deed  indented 
and  enrolled.  But  before  that  statute,  the  commissioners  had  full 
power  to  dispose  of  an  estate  in  fee  simple  conditional.  It  is  said, 
that  there  was  not  any  admittance  of  the  bankrupt ;  but  the  admittance 
of  the  tenant  for  life  was  sufficient.  The  lord  of  the  manor  indeed 
might  have  compelled  him  to  be  admitted  to  secure  his  fine.  But  as 
far  as  strangers  were  concerned,  he  was  a  complete  tenant  before  that 
time.  Besides,  if  that  objection  were  well  founded,  it  would  put  an 
end  to  the  plaintiff's  title  also.  Upon  the  whole,  I  am  of  opinion,  that 
the  defendant  is  entitled  to  our  judgment. 

HoLROTD,  J.  I  am  of  opinion,  that  the  estate  passed  by  the  bargain 
and  sale,  notwithstanding  the  previous  death  of  the  bankrupt.  It  is 
established  by  many  cases,  that  the  admittance  of  the  tenant  for  life 
is  a  sufficient  admittance  of  those  in  remainder,  although  not  such  as 
to  bar  the  lord  of  the  manor  of  his  fine.  That  being  so,  the  question 
is,  as  to  the  nature  of  the  estate  taken  under  the  will.  If  that  was  a 
fee  simple  conditional,  there  is  an  end  of  the  case.  But  as  no  custom 
is  found  for  entailing  copyholds  in  the  manor,  the  estate  taken  by  the 
bankrupt  was  a  fee  simple  conditional,  and  therefore  might,  during 
the  life  of  the  bankrupt,  have  been  conveyed  by  the  commissioners 
under  the  provisions  of  the  13  Eliz.  c.  7,  s.  11.  The  clause,  therefore, 
in  the  1  Jac.  1,  c.  15,  seems  to  me  to  apply  to  the  present  case.  The 
21  Jac.  1,  c.  19,  s.  12,  does  not  apply  to  it.  That  act  only  empowered 
the  commissioners  to  bar  the  issue,  where  the  bankrupt  could  have 
done  so  by  suffering  a  recovery.  It  is  not  necessarj^  in  the  present 
case  to  determine  what  would  be  the  effect  of  a  bargain  and  sale  exe- 
cuted by  the  commissioners  after  the  death  of  the  bankrupt  in  a  case 
where,  during  his  life,  he  had  been  seised  of  an  estate  tail. 

Best,  J.,  concurred.  Judgment  for  the  defendant. 


DOE,  on  the  Demise  of  ELIZABETH  LIVERSAGE.  v. 
VAUGHAN  and  WALKER.— p.  464. 

When  a  tetUtor  beqneatbed  a  bargage  tenement  to  his  nephew,  J.  L.,  for  life,  and  from 
and  after  liii  deceaie,  to  all  and  every  the  child  and  children  of  J.  L.,  lawfnlly  b^ 
gotten,  or  Vy  be  begotten,  whether  aona  or  daughten,  they,  if  more  than  one,  to  take, 
m  tenanti  in  common,  in  equal  abarea  and  proportions ;  and  for  want  of  aoch  iwuc,  to 
faU  own  right  heirs  for  ever:  Held,  that  vnder  this  devise,  J.  L.  took  only  an  estate  for  life, 
and  that  after  his  death  his  children  took  only  estates  for  life  as  tenants  in  common. 

EjrscTMEifT  for  A  messuage  and  premises  called  the  Golden  Lion  Inn, 
situate  at  Newcastle-under-Line,  in  the  county  of  Stafford.  At  the 
trial  befork  Park,  J.,  at  the  last  Lent  assizes  for  the  county  of  Stafford, 
a  verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  following  case:  Thomas  Liversage  being  seized  in 
fee  of  the  premises  in  question,  on  the  6th  December,  1788,  made  his 
will,  by  which  he  devised  a  burgage  tenement  in  Newcastle-under-Line, 
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to  his  brother  Joseph  Liversage  for  life,  and  then  he  devised  as  follows: 
<<I  give  and  devise  all  that  messuage,  tenement  or  dweiling-house, 
standing,  and  being  in  Kewcastle-under-Line  aforesaid,  now  in  the  hold- 
ing of  John  Harrison,  with  the  brev/house,  &c.,  unto  my  brother,  Jo- 
seph Liversage,  and  his  assigns,  for  and  during  the  term  of  his  natural 
life,  desiring  him  to  be  kind  to  his  and  my  sister,  Mary  Salmon ;  and 
from  and  after  his  decease,  I  devise  the  said  messuage,  burgage  tene- 
ment, or  dwelling-house,  with  their  appurtenances,  so  before  given  and 
devised  by  me,  to  my  said  brother  Joseph  for  life,  unto  my  nephew 
John  Liversage  and  his  assigns^  for  and  during  the  ter?n  of  his  nat~ 
vral  life^  and  from  and  after  his  decease^  unto  atty  and  every  the  child 
and  children  of  the  said  John  Liversage^  lawfully  begotten^  or  to  be 
begot  ten  f  whether  sons,  or  daughters^  they,  if  more  than  one,  to  take 
as  tenants,  in  common,  in  equal  shares  and  proportions,  and  fof 
want  of  such  issue,  to  my  own  right  heirs  for  ever.  And  I  devise  un- 
to my  said  nephew,  John  Liversage,  his  heirs  and  assigns  for  ever,  all 
that  dwelling  house  with  the  appurtenances,  now  in  the  tenure  of  Thom- 
as Stretch.  Also,  I  devise  unto  my  nephew,  Robert  Liver^ge,  and  his 
assigns,  for  and  during  the  term  of  his  natural  life,  all  that  my  mes- 
suage, burgage,  tenement  or  dwelling  house,  in  Newcastle-under-Line^ 
now  in  my  holding,  with  the  brewhouse,  &c.  And  from  and  immedi- 
ately after  his  decease,  I  devise  the  same  messuage,  burgage,  tenement 
or  dwelling  house,  with  the  rights  and  appurtenances  to  the  same  be- 
longing, unto  all  and  every  the  child  or  children  of  the  said  Robert  Liv- 
ersage, lawfully  begotten,  whether  sons  or  daughters,  they,  if  more  than 
one,  to  take  as  tenants  in  common,  in  equal  shares  and  proportions,  and 
for  want  of  such  issue,  to  my  own  right  heirs  for  ever.  And  I  devise  all 
that  one  day-work,  or  reputed  day-work  of  copy-hold  land,  lying  and 
being  near  Newcastle  aforesaid,  in  a  certain  common  or  town  field., 
called  the  Stubbs,  unto  my  said  nephew,  Robert  Liversage,  his  heirs  and 
assigns  for  ever."  There  were  several  other  devises  of  personal  and 
real  property  in  the  will.  The  testator  died  27th  June,  1797,  seized  of 
the  premises  in  question,  without  altering  or  revoking  his  will.  Joseph 
Liversage  died  in  the  life-time  of  the  testator,  on  the  29th  Jime,  1791. 
At  the  time  of  the  testator's  decease,  Robert  Liversage  was  his  heir  at 
law,  being  the  eldest  son  of  Joseph,  the  testator's  brother.  On  the  1st 
March,  1798,  Robert  Liversage  made  his  will,  duly  executed  and  at 
tested,  and  devised  all  his  real  estate  in  possession,  reversion  or  re- 
mainder, to  Elizabeth  Liversage,  the  lessor  of  the  plain tiif,  for  life,  with 
remainders  over.  Robert  Riversage  died  6th  February,  1799,  without 
altering  or  revoking  his  will.  John  Liversage  entered  into  possession  of 
the  premises  devised  to  him  by  the  will  of  Thomas  Liversage,  and  died 
in  1800,  leaving  two  daughters,  Ann  and  Elizabeth,  him  survivhig. 
Ann,  the  eldest  daughter,  married  the  defendant,  Joseph  Vaughan,  and 
is  still  living.  Elizabeth,  the  youngest  daughter,  married,  but  died  a 
minor  on  the  26th  July,  1810,  leaving  her  husband  and  one  child  her  sur- 
viving; this  child  died  in  about  a  fortnight  after.  Upon  her  death,  the 
defendant,  Vaughan,  and  his  wife,  took  possession  of  the  whole  of  the 
premises  devised  to  John  Liversage,  and  afterwards  by  deed  of  feoff- 
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ment,  bearing  date,  13th  December,  1814,  and  fine  with  proclamations 
of  Hilary  term,  1815,  conveyed  the  premises  to  one  Richard  Richard- 
sna  in  fee,  to  such  uses  as  Joseph  Vaughan  should  by  deed  or  will  ap- 
point ;  and  in  default  thereof  to  Joseph  Vaughan  for  Ufe,  afterwards  to 
the  use  of  Alexander  Oliver  and  his  heirs„during  the  life  of  Vaughan, 
in  trust  for  Vaughan  and  his  assigns;  remainder  to  the  use  of  Vaughan, 
and  his  heirs  and  assigns  for  ever.  And  afterwards,  by  deeds  of  lease 
and  release,  dated  13th  and  14th  February,  1815,  the  release  made  be- 
tween Joseph  Vaughan  and  his  wife  of  the  one  part,  and  John  Walkei 
of  the  other  part;  Joseph  Vaughan,  under  the  power  contained  in  the 
deed  of  the  feoffment,  as  a  security  by  way  of  mortgage,  conveyed 
the  premises  to  John  Walker  in  fee,  sgbject  to  redemption  on  payment, 
Slc.,  and  a  recovery  was  suffered  of  the  premises  in  Michaelmas  term. 
1815,  to  the  use  of  John  Walker,  for  the  better  securing  the  money  ad- 
vanced. The  defendant,  Walker,  was  in  the  receipt  of  the  rents  and 
profits  of  the  premises  under  the  above  conveyance.  In  Hilary  term, 
1815,  Vaughan  and  his  wife  levied  a  fine,  sur  conuzance  de  droit  come 
ceo,  of  the  premises,  the  last  proclamation  on  which  took  place  in  Mi- 
chaelmas term,  1815.  The  declaration  in  ejectment  was  delivered  on 
the  19th  January,  1821,  and  before  the  day  of  the  demise  laid  in  the 
declaration,  and  within  the  time  limited  by  law,  the  lessor  of  the  plain- 
tiff duly  made  an  entry  on  the  premises  to  avoid  the  fine. 

Campbell^  for  the  lessors  of  the  plaintiff.  Under  this  devise,  John 
Liversage  took  only  an  estate  for  life,  and  after  his  death,  his  children 
took  as  tenants  in  common  for  life.  There  is  here  no  general  intent  to 
be  found,  by  which  the  particular  intent  in  this  clause  of  the  will  is  to 
be  overruled.  The  devise  in  this  case  is  to  John  Liversage  for  life, 
and  from  and  after  his  decease,  to  all  and  every  the  child  and  children 
of  John  Liversage,  lawfallv  begotten  or  to  be  begotten,  whether  sons 
or  daughters.  iNow  it  is  clear,  that  by  this  only  the  immediate  issue 
of  J.  Liversage  were  meant,  and  not  generally  the  race  to  descend  from 
him.  In  Wild's  easej  6  Go.  16  b,  land  was  devised  in  remainder  to 
B.  W.  and  his  wife,  and  after  their  decease  to  their  children ;  and  it 
was  held,  that  the  children  took  only  an  estate  for  life  in  remainder. 
And  Q-aodwyn  v.  Goodtvyn,  1  Ves.  sen.  226,  is  to  the  same  effect. 
The  words  "child  or  children"  are  therefore  here  words  of  purehase 
and  not  of  limitation,  and  they  are  further  qualified  by  the  words  which 
follow,  "  they,  if  more  than  one,  to  take  as  tenants  in  common,  in  equal 
shares  and  proportions;"  which  words  were  mach  relied  on  in  Doe  v. 
Jesson,  5  M.  &  S.  95.  And  though  that  case  has  since  been  overruled 
in  the  House  of  Lords,  it  was  on  another  ground,  vis.  that  there  the 
first  devise  being  in  terms  of  an  esfate  tail,  could  not  be  cut  down  by 
these  subsequent  words  to  an  estate  for  life.  But  here,  the  prior  words 
are  such  as  of  themselves  would  onlv  give  an  estate  for  life,  and  the 
construction  is  therefore  fortified  by  the  subsequent  clause.  Then  come 
the  words  on  which  the  other  side  rely,  "and  for  want  of  such  issue." 
But,  "  such  issue"  must  be  words  of  reference  to  what  has  preceded, 
viz.  "  child  or  children."  The  clause  is  therefore  tantamount  to  "and 
for  want  of  such  child  or  children,"  which  are  manifestly  not  sufficient 
VOL.  vn. — IT 
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to  create  an  estate  tail  by  implication,  ffay  v.  Lord  Coventry,  3  T. 
R.  83,  nnd  Foster  v.  Earl  of  Romney^  11  East,  594,  are  authorities  on 
this  point.  Then,  if  only  an  estate  for  life  was  devised  by  the  will,  it 
is  quite  clear  that  there  has  been  a  forfeiture  of  the  estate  by  the  fine 
which  has  been  levied,  Com.  Dig.  tit.  Forfeiture,  A. 

Puller^  contra.     It  may  be  admitted,  that  if  an  estate  for  life  only 

S massed  by  the  will  to  the  children  of  John  Liversage,  there  was  a  for- 
eiture ;  but  here,  the  question  turns  on  the  intention  of  the  testator, 
to  be  collected  from  the  whole  will.  This  was  a  devise  of  a  burgage 
tenement,  and  it  can  hardly  be  supposed  that  the  testator  who  in  the 
same  will  had  devised  another  burgage  tenement,  in  the  same  way,  to 
Robert  Liversage,  the  heir  at  law,  could  have  intended,  if  John  Liver- 
sage should  die,  leaving  a  large  family,  then,  that  on  the  death  of  each 
child,  a  proportionate  part  of  his  tenement  should  go  over  to  the  heir 
at  law,  who  was  already  provided  for.  Here  the  devise  was  to  persons 
not  in  esse  at  the  time  of  the  will ;  and,  under  such  circumstances,  the 
word  "  children"  has,  in  many  cases,  been  held  to  be  co-estensive  with 
issue,  and  to  include  remote  descendants.  Cook  v.  Cook,  2  Vernon, 
545,  and  WUcCs  c<ue,  are  authorities  for  this.  In  King  v.  Melling^  1 
Ventr.  225,  several  cases  are  cited,  to  show,  that  the  words  '^  children*' 
and  '^  issue"  have  been  sometimes  construed  to  create  an  estate  tail. 
In  Moore,  897,  devise  by  A.  to  his  son  for  life,  and  after  his  decease 
to  the  men-children  of  his  body,  was  held  to  be  an  estate  tail ;  and  the 
certificate  of  Ashhurst  and  Bulleb,  Js.,  in  Qriffith  v.  Harruon^  4  T. 
R.  737,  and  the  cases  of  SeaU  v.  BaHer^  2  Bos.  &  Pul.  485,  Doe  v.  Web- 
ber ^  1  B.  &  A.  713,  are  authorities  to  show,  that  the  word  ^^  children," 
in  a  will,  may  include  grandchildren,  and  even  more  remote  descend- 
ants. Here,  too,  there  are  the  words  '^  for  want  of  such  issue."  In 
Doe  y.  RecLBon^  cited  in  Doe  v.  Holmes^  3  Wilson,  245,  Rtder,  C.  J., 
laid  it  down,  that  in  a  will,  the  word  ^'  issue"  operates  as  effectually  to 
make  an  estate  tail,  as  the  words  ^^  heirs  of  the  body"  do  in  a  deed ; 
and  the  observations  of  Lawrence,  J.,  in  Wat9on  v.  Foxon^  2  East, 
51,  and  Pierton  v.  ViekerMj  5  East,  548,  are  to  the  same  effect.  No 
case  can  be  found,  where,  when  the  word  '^  children,"  in  a  devise, 
under  such  circumstances,  is  followed  by  the  word  issue,  it  has  not 
been  held  sufficient  to  pass  an  estate  tail.  As  to  the  words  ^^  sons  and 
daughters,"  they  can  make  no  difference ;  they  only  mean,  that  an 
estate  in  tail  general,  and  not  in  tail  special,  should  pass  to  the  devi- 
sees. Taking,  therefore,  the  whole  of  this  devise  together,  the  subse- 
quent words  '^for  want  of  such  issue,"  show  either  that  the  words 
*'  child  or  children"  are  to  be  taken  as  words  of  limitation,  and  then 
John  Liversage  would  take  an  estate  tail,  or  that  they  give  to  him  an 
estate  for  life,  and  a  remainder  in  tail  to  his  children.  It  is  true,  that, 
according  to  this  construction,  the  words  *^  to  take  as  tenants  in  com- 
mon, in  equal  shares  and  proportions,"  must  be  rejected.  But  in 
Pier9on  v.  Vieker9  the  words  "  as  tenants  in  common"  were  rejected, 
as  being  inconsistent  with  the  general  intent  of  the  will ;  and  so  in  Doe 
y.  Apj^inj  4  T.  R.  82,  the  words  **and  amongst"  were  rejected  for 
the  same  reason ;  and  Doe  v.  Smith,  7  T.  R.  534,  and  Doe  y.  Cooper. 
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1  East,  229,  and  Doe  y.  JeMon^  in  the  House  of  Lords,  are  to  the  same 
effect  Here,  therefore,  in  order  to  carry  the  general  intent  into  effect, 
the  will  must  be  read  thus:  ^'  To  John  Liversage  for  life  ;  and  from  and 
after  his  decease,  to  all  and  eyery  the  child  and  children  of  John  Liver- 
sage,  whether  sons  or  daughters,  and  for  want  of  such  issue,  then  over." 
If  so,  it  falls  yery  nearly  within  the  words  of  Hodge%  y.  Middletan^ 
Doug.  431,  which  is  hardly  distinguishable  from  this  case.  There 
there  was  a  deyise  to  B.  for  life,  and  at  her  death,  to  her  children ;  and 
in  case  of  failure  of  children,  then  oyer ;  and  the  Court  held,  that  either 
B.  had  an  estate  tail  or  an  estate  for  life,  with  remainder  in  tail  to  her 
children.  Either,  therefore,  in  this  case,  John  Liyersage  took  an  estate 
tail  or  an  estate  for  life,  remainder  in  tail  to  his  children.  In  either 
event,  there  has  been  no  forfeiture,  and  the  defendant  is  entitled  to  the 
judgment  of  the  Court. 

Abbott,  C.  J.  I  am  of  opinion,  that  a  life  estate  only  passed  under 
the  will  to  the  daughters  of  the  testator's  nephew,  John  Liyersage.  It 
is  very  prc^able  that  the  testator,  like  many  other  persons,  unacquaint- 
ed with  the  law,  may  have  thought  that  a  real  estate  in  fee  simple 
would  pass  by  the  same  words  as  would  be  sufficient  to  pass  the  abso- 
lute interest  in  a  case  of  personal  property;  but  in  this  he  laboured 
under  a  mistake.  In  this  will  there  are  no  words  to  be  found,  either 
connected  with  the  person  intended  to  take,  or  with  the  thing  devised, 
so  as  to  show  the  quantum  of  interest  intended  to  be  given.  In  the 
case  of  Hodges  v.  Middleton,  the  testator,  by  his  will,  bequeathed  <<all 
his  real  estate  in  the  parish  of  Barking,"  which  showed  the  quantum 
of  interest  intended  to  pass  under  the  will:  but  in  this  will  there  are  no 
such  words;  nor  are  there  any  words  applied  to  the  persons,  the  ob- 
jects of  his  bounty,  to  show  that  they  were  to  take  an  estate  of  inher- 
itance, as  would  be  the  case  if  the  words  <<  heirs  of  the  body"  or  <<  is- 
sue" had  been  used.  The  expressions  in  the  will  are  "all  and  every 
the  child  and  children  of  the  said  John  Liversage,  lawfully  begotten  or 
to  be  begotten,  whether  sons  or  daughters,  they,  if  more  than  one,  to 
take  as  tenants  in  common,  in  equal  shares  and  proportions."  I  can 
not  say,  that  under  these  words,  the  testator  meant  to  include  grand- 
children, or  more  remote  descendants.  Then  there  follow  the  words 
"and  for  want  of  such  issue,  to  my  own  right  heirs;"  but  these  words 
will  not  enlarge  the  estate  previously  given ;  for  it  appears,  from  the 
authority  of  Hay  v.  Lord  Coventry^  and  the  other  cases  cited,  that  the 
words  "such  issue,"  must  refer  to  the  previous  words,  "child  or  chil- 
dren." If,  indeed,  the  word  "such"  had  been  omitted,  it  might  have  been 
contended,  that  by  implication,  an  estate  tail  passed  under  the  will.  I  am 
therefore,  of  opinion,  that  in  this  case  the  plaintiff  is  entitled  to  judgment. 

HoLROTD,  J.*  I  am  of  opinion,  that  by  this  will,  J.  Liversage  took 
an  estate  for  life,  and  that  his  children  took  only  estates  for  life,  as  ten- 
ants in  common.  This  is  very  distinguishable  from  those  cases,  where 
the  words  of  the  original  limitation  were  sufficient  of  themselves  to 
L-arry  an  estate  tail,  and  where  the  only  question  was,  whether  they 
could  be  controlled  by  the  subsequent  words  of  the  will.  There  it  has 
*  Btylef,  J.,  had  left  the  Court 
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been  held  that  the  general  intention  could  not  be  carried  into  effect, 
without  giving  to  those  words  their  ordinary  signification;  and  for  that 
reason,  the  Court  have  rejected  the  other  words,  which  were  incon- 
sistent with  it.  But  here,  there  are  no  such  words  to  be  found,  unless 
the  words  <^  child  and  children"  are  to  be  considered  as  nomen  coUec- 
tivum.  It  may  be  admitted,  that  a  devise  to  a  man  and  his  children 
may,  in  some  cases,  give  an  estate  tail,  if  it  can  be  collected  that  snch 
was  the  intention  of  the  testator.  But  it  is  clear,  in  this  will,  that  the 
testator  did  not  use  the  words  <<  child  or  children"  in  that  sense,  for  he 
speaks  of  them  as  sons  and  daughters,  which  shows  that  he  only  con- 
templated the  immediate  descendants  of  J.  Liversage ;  and  he  gives 
them  an  estate  as  tenants  in  common.  Nor  do  the  words  ^<  for  want 
of  such  issue,"  carry  the  matter  further ;  for  they  only  refer  to  the 
words  <<  child  or  children."  I  think,  therefore,  that  neither  expressly 
nor  by  implication,  did  an  estate  tail  pass  by  this  will. 

Bbst.  J.  I  am  clearly  of  opinion,  that  under  this  will,  J.  Liversage 
and  his  children  took  only  estates  for  life.  It  is  true,  tl^at  in  some 
cases,  the  word  children  may  be  taken  as  equivalent  to  the  word  issue; 
and  it  was  so  received  in  Seale  v.  Barter.  But  in  that  case,  it  seems 
to  me  that  Lord  Alvanlet  gives  the  key  to  the  determination  of  the 
present  cai^.  There,  the  testator  had  bequeathed  all  his  lands  and 
estates  to  his  son  John  and  his  children,  lawfully  to  be  begotten ;  and 
Lord  Alvanlet,  in  giving  judgment,  says:  <<Now  we  are  of  opinion, 
upon  all  the  authorities,  that  the  words  children  lawfully  to  be  be- 
gotten, in  this  case  are  not  to  be  considered  as  words  of  purchase,  but 
that  the  intention  of  the  testator  was  to  give  his  estate  to  his  son,  and 
the  issue  of  his  body  generally."  In  this  case,  however,  it  is  clear  that 
the  words  <<  child  or  children"  are  not  to  be  taken  as  words  of  limita- 
tion, but  as  words  of  purchase ;  for,  by  the  will,  they  are  to  take,  as 
tenants  in  common,  in  equal  shares  and  proportions.  The  word  chil- 
dren, as  it  seems  to  me,  therefore,  was  intended  by  the  testator  to  be 
confined  to  the  immediate  descendants  of  John  Liversage.  If  so,  the 
case  of  Hay  v.  ZiOrd  Coventry  is  in  point,  and  shows  that  the  words 
^such  issue"  must  be  confined  to  the  previous  words  (^  child  or  chil- 
dren," and  cannot  carry  the  case  further.  I  am  therefore  of  opinion, 
that  the  plaintiff  is  entitled  to  our  judgment 

Judgment  for  the  plaintiff 


COX  and  Others  v.  TROY.— p.  474. 

When  A  Mmdant,  having  once  written  his  acoepUnce  with  the  intention  of  eooepting  a 
bill,  afterwardfl  changes  his  mind,  and  before  it  is  communicated  to  the  holder,  or  the 
bill  deliverpd  back  to  him.  obliterates  his  acceptance:  Heldt  that  he  is  not  bound  m 
acceptor. 

Assumpsit  upon  a  bill  of  exchange  for  938/.,  dated  20th  May,  1820, 
drawn  by  Stephen  and  James  Roch,  upon  the  defendant  and  W.  T 
Robarts,  since  deceased,  by  the  names  and  firm  of  Messrs.  W.  T.  Ro 
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barts  and  Co.,  London,  payable  61  dajrs  after  sight  to  Mkhael  Mur 
phy,  and  endorsed  by  him  to  the  plaintiffs,  and  alleged  to  have  been 
accepted  by  the  defendant  and  W.  Tierney  Robarts,  payable  at  Messrs. 
Robarts,  Curtis  and  Co.  The  first  count  stated  these  facts,  and  a  pre- 
sentment for  payment  when  due,  and  refusal  to  pay  at  Messrs.  !ELobarts, 
Curtis  and  Co.  The  second  count  was  on  a  general  acceptance;  and 
the  third  was  special,  stating  that  the  bill  was  delivered  to  the  defend- 
ant and  W.  T.  Robarts,  to  determine  within  a  reasonable  time,  whether 
or  not  they  would  accept  the  same :  and  that  they  promised  to  take  due 
care  of  the  same,  and  return  the  same  without  defacing  or  spoiling  it, 
which  they  did  not  do,  but  returned  the  same  bill  in  a  defaced  and  in- 
jured state.  The  declaration  also  contained  the  usual  money  counts. 
Plea,  general  issue.  The  cause  was  tried  at  the  sittings  after  Trinity 
term,  1821,  before  Abbott,  C.  J.,  when  a  verdict  was  found  for  the 
plaintiffs,  subject  to  the  following  case.  It  was  admitted  on  the  trial, 
that  the  bill  of  exchange  mentioned  in  the  declaration  was  drawn  by 
Messrs.  T.  and  J.  Roch  on  the  defendant  and  W.  T.  Robarts,  since  de- 
ceased, as  stated  in  the  declaration,  and  that  the  same  was  duly  en- 
dorsed to  the  plaintiffs  by  the  payee.  The  plaintiffs  in  London  received 
the  bill  from  Cork,  on  the  24th  May,  1820;  and  on  the  same  day  their 
clerk,  by  their  directions,  left  it  for  acceptance  at  the  defendant's  count- 
ing-house in  Old  Broad-street,  London,  in  the  usual  way.  He  did  not 
call  for  it  until  Saturday,  the  27th  May,  upon  which  day  one  of  the 
defendant's  clerks  delivered  back  the  bill  of  exchange  to  him  without 
any  observations  being  made  at  the  time.  The  words  "24th  May,  1820, 
at  Messrs.  Robarts,  Curtis  and  Co.,  W.  T.  Robarts  and  Co."  were  writ- 
ten upon  the  bill  by  the  defendant,  or  some  one  authorized  by  him, 
whilst  the  same  was  in  his  custody  :  and  the  jury  found  by  their  ver- 
dict that  the  defendant  and  the  said  W.  T.  Robarts  did  accept  the  bill 
of  exchange:  but  at  the  time  the  clerk  re-delivered  the  bill  of  exchange 
to  the  clerk  of  the  plaintiffs,  the  words  <<  24th  May,  1820,  at  Messrs. 
Robarts,  Curtis  and  Co.,  W.  T.  Robarts  and  Co.,"  were  inked  and  writ- 
ten over,  so  as  with  great  difficulty  to  be  decyphered.  The  defendant  did 
not  offer  any  evidence  to  account  for  the  obliteration  of  the  acceptance. 
The  bill  itself  was  not  obliterated,  or  any  part  of  it  rendered  illegible. 
Chitty  for  the  plaintiff.  In  this  case  the  acceptance,  when  once  made, 
could  not  be  revoked  by  the  defendant.  It  is  so  laid  down  in  Marius, 
p.  88,  although  that  is  only  a  loose  dictnin.  Bat  in  Molloy,  book  2, 
c.  .10,  s.  28,  it  is  said,  that  when  a  party  has  once  subscribed,  be  can- 
not afterwards  blot  out  his  name.  And  the  Hamburgh  ordinance  lays 
it  down  in  general  terms,  that  an  acceptance  once  made  cannot  be 
revoked.  Trimmer  v.  Oddy^  cited  in  Bentinck  v,  Dorrien,  6  East, 
200,  Chitty  on  Bills,  160,  S.  C,  is  an  authority  in  point.  There  Lord 
Kenyon  was  of  opinion,  that  if  a  drawee  deface  the  bill,  that  makes 
him  liable  as  acceptor ;  and  in  Thornton  v.  Dicky  4  Esp.  270,  this  point 
wad  expressly  ruled  by  Lord  Ellbnborough.  It  seems  also  to  have 
been  considered  as  the  law  in  Bentinck  v.  Dorrien^  and  in  Fernandey 
V.  Glynn^  1  Campb.  426,  n.     And  it  is  treated  as  the  law  of  France 
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at  the  present  day  by  Pardessus,  a  modem  writer.*  In  Adams  v.  Lifid- 
sellj  1  B.  &;  A.  681,  the  defendant  was  held  to  be  bound  by  the  plain- 
tiff's acceptance  of  the  contract,  although  not  communicated  to  him. 
Here  the  jury  have  found  that  there  was  once  an  acceptance  by  the 
defendants,  and  that  being  so,  they  had  no  right  afterwards  to  re- 
voke it. 

Denman^  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion,  that,  in  this  case,  the  defendant  is 
entitled  to  judgment.  It  is  true,  that  the  jury  have  found  that  he  did 
accept  the  bill;  but  connecting  that  finding  with  the  other  facts  of  the 
case,  it  does  not  seem  to  me  that  it  means  more  than  that,  at  one  peri- 
od, the  defendant,  or  some  one  in  his  behalf,  did  write  an  acceptance  on 
it,  and  at  that  time  was  minded  to  accept  it.  The  question  will  then 
be,  whether  having  that  intention  at  the  time,  and  having  written  his 
acceptance,  he  was  at  liberty,  on  an  alteration  of  circumstances,  to  erase 
those  words,  before  he  delivered  out  the  bill  to  the  holder.  Upon  that 
question,  there  appears,  in  the  books,  to  be  some  difference  of  opinion 
In  Bentinck  v,  Dorrein,  Lawrence,  J.,  says,  "  When  ihe  general  ques- 
tion shall  arise,  it  will  be  worth  considering  how  that  which  is  not  com- 
'  municated  to  the  holder,  can  be  considered  as  an  acceptance,  while  it  is 
yet  in  the  hands  of  the  drawee,  and  where  he  obliterates  it  before  any 
communication  made  to  the  holder."  That  expression  was  used  after 
the  decision,  in  the  cases  of  Thornton  v.  Dick  and  Trimmer  v.  Oddy, 
And  at  a  later  period,  in  Raper  v.  Birkbeck,  15  East,  20,  Lord  Ei- 
lenborough  says,  «I  remember  Pothier,  in  his  treatise  on  bills  of  ex- 
change, speaking  of  an  acceptor  who  has  put  his  signature  to  a  bill,  but 
has  not  parted  with  it,  says,  that  before  he  does  part  with  it,  nl  peut 
changer  de  volonte,  pt  rayer  son  acceptation ;'  a  fortiori,  then  a  third 
person  who  cancels  an  acceptance  by  mistake,  shall  not  be  held  there- 
by to  make  void  the  bill,  but  shall  be  at  liberty  to  correct  that  mistake, 
in  furtherance  of  the  rights  of  the  parties  to  the  bill."  The  manner 
in  which  Lord  Ellenborough  quotes  the  treatise  of  Pothier,  seems  to 
indicate,  that,  at  that  time,  he  did  not  retain  the  opinion  which  he  had 
delivered  in  the  case  of  Thornton  v.  Dick.  In  a  case  like  the  present, 
which  depends  on  the  law-merchant,  the  opinions  of  learned  lawyers 
and  the  practice  of  foreign  and  commercial  nations,  though  they  can- 
not strictly  speaking,  be  quoted  as  authorities  here,  yet  are  entitled  to 
very  great  weight  and  attention.  When  I  find,  therefore,  that  it  is 
laid  down  in  Porthier's  treatise,  that  a  party  who  has  given  an  acc^- 

*  The  passage  referred  to  is  in  the  Cours  de  Droit  Commercial,  by  J.  M.  Pardessus, 
Paris,  1814,  part  2,  tit.  4,  chap.  4,  sect  4,  s.  1,  p.  400.  This  writer,  speaking  of  the 
effect  of  an  acceptance,  says:  *'Eli«  est  irrevocable,  et  celui  qui  l*a  donee  ne  aemit  pas 
libra  de  la  rayer,  roeme  du  consentement  de  celui  sur  la  presentation  duquel  la  letlre 
auroit  ete  acceptee,  parce  que  facceptation  n^oblige  pas  simploment  Taccepteur  en%*en 
le  porteur;  qu*elle  forme  egalement  un  contrat  entre  le  tireur  et  I'accepteur."  In  the 
next  paragraph,  the  same  learned  write'  says:  *'Cependant  comme  le  bonne  foi  doit  etre 
avant  tout  consider&e,  et  que  la  seule  crainte  de  la  fraude  ne  doit  pas  empecher  dea 
operations  legitimes,  le  tii^  qui  auroit  trop  pr6cipitamment  accept^,  et  voudroit  rero- 
quer  son  acceptation  avant  que  la  lettie  qui  en  est  revetue  circuie,  pourroit  la  rayer  A 
assurer  la  dato  et  Texistence  de  ce  cbangment  per  un  prot^t,  ou  par  tout  autre  acte 
semblable,  qui  ne  permettroit  pas  de  croire  que  jamais  la  lettre  ait  circuit  revdtue  da 
I'ucceptation  non  rayee. 
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tance  may  erase  it  before  the  bill  goes  out  of  his  hands,  it  affords  a 
strong  argument  in  support  of  the  view  which  I  take  of  the  question. 
I  think  the  rule  there  laid  down  is  far  better  than  the  one  contended 
for  by  the  plaintiff.  I  cannot  perceive  how  the  holder  of  a  bill,  or  any 
antecedent  party,  is  prejudiced  by  it;  for  it  is  to  him  the  same  thing, 
whether  when  the  drawees  give  it  back,  they  deliver  it  to  him  unac- 
cepted, or  whether  he  finds  that  the  drawees  have  withdrawn  their  ac- 
ceptance, having  at  one  time  intended  to  accept  it,  but  having  subse- 
quently changed  their  mind.  Thinking,  as  I  do,  that,  no  prejudice  can 
arise  to  the  holder,  or  any  other  parties  to  the  bill,  and  that  they  are 
placed  in  precisely  the  same  situation  as  if  no  acceptance  was  given,  it 
seems  to  me,  that  it  was  competent  for  the  acceptors  to  erase  their  ac- 
ceptance before  they  delivered  out  the  bill,  and  therefore  that  the  defen- 
dant is  entitled  to  our  judgment 

Bavlet,  J.  I  am  of  the  same  opinion.  By  the  bill  the  drawer  re- 
quires the  drawee  to  come  under  an  engagement  to  pay  it  when  due. 
The  question  is,  when  the  drawee  comes  under  an  engagement,  whether 
by  the  act  of  writing  something  on  the  bill,  or  by  the  act  of  communi- 
cating what  has  been  written  to  the  holder,  and  I  have  no  difficulty  in 
saying,  from  principles  of  common  sense,  that  it  is  not  the  mere  act  of 
writing  on  the  bill,  but  the  making  a  communication  of  what  is  so  writ- 
ten, that  binds  the  acceptor;  for  the  making  the  communication  is  a 
pledge  by  him  to  the  party,  and  enables  the  holder  to  act  upon  it.  But 
while  it  remains  in  the  drawee's  hands,  it  seems  to  me,  the  acceptance 
is  not  fully  binding  on  the  person  who  signed  it,  and  he  is  at  liberty  to 
say,  before  he  parts  with  it,  "  I  have  not  yet  entered  into  an  engage- 
ment to  accept." 

HoLBOTD,  J.  I  also  think,  that  in  this  case  the  party  was  at  liberty 
to  cancel  his  acceptance  prior  to  the  time  when  the  bill  was  delivered 
back.  In  the  old  books  there  are  dicta  which  import  that  an  accept 
ance  once  made  cannot  be  revoked.  In  some  of  them  it  is  said,  anj 
thing  which  amounts  to  an  assent  to  pay  the  bill,  whether  in  writing 
or  otherwise,  is  in  point  of  law  an  acceptance;  and  I  suppose  it  has 
been  on  that  principle,  that  the  case  of  Thornton  v.  Dick^  was  deter- 
mined; but  the  two  subsequent  cases  seem  to  show  that  Lord  Ellen- 
borough  had  doubts  as  to  his  former  opinion.  In  Femandey  v.  Glynn, 
the  cancelling  of  the  cheque  was  with  the  view  and  under  the  idea  that 
it  would  actually  be  paid,  and  in  that  case  it  was  probably  contended, 
either  that  the  crossing  or  cancelling  the  bill  amounted  to  actual  pay- 
ment, so  that  an  action  for  money  had  and  received  would  lie  for  the 
amount  against  the  bankers,  or  that  if  not,  yet  it  was  to  be  considered 
in  the  nature  of  an  acceptance.  Now  that  case  seems  to  me  to  apply 
strongly  to  the  present;  for  there  according  to  the  usage,  if  a  cheque 
was  intended  to  be  paid,  it  was  cancelled,  but  if  not,  nothing  was  done, 
but  it  was  returned  to  the  parties  from  whom  it  was  received.  And 
when  the  cheque  in  that  case  was  cancelled,  it  was  done  with  the  inten- 
tion of  payment,  and  not  really  by  mistake.  In  consequence,  however, 
of  the  large  payments  made  in  the  course  of  the  day,  on  account  of  the 
drawer,  the  bankers  changed  their  intention ;  yet  there  the  cheque  was 
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delivered  back,  and  the  original  drawer  only  «wa8  considered  bound  to 
pay  it.  The  opinion  of  Pothier,  stated  in  Raper  v.  Birkbecky  is  precise 
ou  this  subject,  and  is  far  better  authority  than  tlie  passages  cited  from 
Marius.  Where  a  man  accepts  a  bill,  and  delivers  it  out  accepted,  he 
must  remain  irrevocably  bound  by  it.  In  contracts  made  between  par- 
ties at  a  distance,  if  a  man  writes  his  acceptance,  and  sends  it  out  of 
his  hands,  he  cannot  revoke  it  afterwards.  I  am  satisfied,  however, 
that  this  is  not  a  binding  acceptance  on  the  party,  having  been  cancel* 
led  anterior  to  the  time  when  the  bill  was  delivered  bacfc 

Best,  J.  This  is  a  question  on  the  law-merchant,  and  it  is  desira 
able,  that  that  law  should  be  the  same  in  this  as  in  every  other  commer- 
cial country.  We  ought,  sitting  here,  to  act  according  to  the  judg- 
ments of  the  courts  in  our  own  country,  but  in  the  absence  of  these 
authorities,  we  may  with  great  advantage  take  into  our  consideration 
the  opinions  of  learned  writers  on  this  point  There  seems  to  be  no 
authority  in  the  English  law,  except  the  case  of  Thornton  v.  Dick,  I 
agree  with  my  Lord  C.  J.,  that  Lord  Ellenborough  seems  to  have 
changed  the  opinion  which  he  is  reported  to  have  delivered  in  that 
case.  The  passage  in  Molloy  is  probably  applicable  to  the  case  where 
the  bill  has  been  delivered  out,  for  it  does  not  speak  of  cancellation,  but 
revocation.  But  the  authority  of  Pothier  is  expressly  in  point  That 
is  as  high  as  can  be  had,  next  to  the  decision  of  a  court  of  justice  in  this 
countrj'.  It  is  extremely  well  known  that  he  is  a  writer  of  acknow- 
ledged character;  his  writings  have  been  constantly  referred  to  by  the 
Courts,  and  he  is  spoken  of  with  great  praise  by  Sir  William  Jones,  in 
his  Law  of  Bailments^  and  his  writings  are  considered  by^that  author 
equal  in  point  of  luminous  method,  apposite  examples,  and  a  cbsar  man- 
ly style,  to  the  works  of  Littleton  on  the  laws  of  this  country.  We  can- 
not, therefore,  have  a  better  guide  than  Pothier  on  this  subject.  As  to 
the  opinion  of  Pardessus,  I  should  understand  him  as  rather  speaking 
of  bills  delivered  out,  accepted,  and  not  erased.  That  seems  to  me 
perfectly  clear  from  the  next  passage,  where  he  says,  that,  though  a 
man  does  accept  a  bill,  still  if  he  cancels  that  acceptance  before  he  de- 
livers it  out,  that  is  sufficient.  But  considering  this  as  a  question  mere- 
ly of  common  sense,  and  judging  by  analogy,  is  it  not  clear  that  the 
party  is  not  bound  in  such  a  case  as  this?  It  may  be  said,  that  the  de- 
fendants here  ought  to  have  shown  that  this  was  done  by  mistake. 
How  is  it  possible  to  do  that?  The  thing  looks  like  mistake.  He  may 
have  written  an  acceptance,  and  afterwards  find  when  he  has  written 
it,  that  it  is  on  the  wrong  paper;  and  not  meaning  to  accept  that  bill, 
he  does  that  which  shows,  that  it  was  his  intention  not  to  enter  into 
such  a  contract  Nobody  can  be  injured  by  it  When  the  bill  goes 
back  it  is  in  as  good  a  state  as  it  came.  The  party  is  still  placed  in  the 
same  situation.  It  appears  to  me,  therefore,  not  only  on  authority,  but 
on  the  principles  of  common  sense,  that  the  defendant  was  not  bound 
by  this  as  an  acceptance,  and  that  our  judgment  ought  to  be  in  his  fa- 
vour. 

Judgment  for  the  defendant 
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Ex  parte  HUGHES.— p.  482. 

Where  an  tttorney,  in  order  to  get  poasession  of  papers  belonging  to  A.  B.,  in  the  hands 
of  A.  B*a.  former  attorney,  who  had  a  lien  upon  them  for  the  amount  of  his  bill  then  in 
dispute,  undertook  that  A.  B.  should  enter  into  an  unqualified  reference,  not  revocable, 
&C.:  Heldt  that  A.  B.  having  become  subsequently  bankrupt  for  the  second  time,  and 
without  paying  15j.  in  the  pound,  the  proof  of  the  debt  under  the  commission  was  not  an 
election  by  the  former  attorney  under  49  Q.  3,  c.  121,  s.  14,  so  as  to  dispense  with  the  re- 
ference, and  that  the  attorney  was  liable,  pursuant  to  his  undertaking,  to  procure  A.  B's 
signature  to  an  agreement  to  reference,  and  to  find  security  for  the  performai*'^  of  tho 
award  to  the  satisfaction  of  the  master. 

Scarlett,  in  Easter  term,  1820,  obtained  a  rule  nisi,  calling  on 
John  Garnett,  an  attorney  of  this  Court,  to  show  cause  why  he  should 
not  name  an  arbitrator,  and  procure  Hugh  Emett,  his  client,  to  exe- 
cute an  agreement  of  reference,  and  find  security  to  the  satisfaction 
of  the  master  for  Emett's  performing  the  award.  It  appeared  that 
Emett  had  been  in  trade  in  partnership  at  Liverpool,  and  being  indebted 
to  Hughes,  who  had  formerly  been  his  attorney,  for  professional  busi- 
ness done  by  him,  and  there  being  a  dispute  as  to  the  amount,  a  refer- 
ence between  them  was  proposed.  At  that  time,  Hughes  having  papers 
belonging  to  Emett  in  his  hands,  of  which  Garnett,  who  was  then 
Emett's  attorney,  wanted  to  get  possession,  the  latter  undertook  in 
writing,  that  Emett  should  enter  into  an  unqualified  reference,  as  to 
the  matter  in  dispute  between  him  and  Hughes,  which  reference  was 
not  to  be  revocable  by  Emett,  provided  Hughes  would  give  up  the 
papers.  This  was  accordingly  done.  On  showing  cause,  the  afiBdavits 
were  ultimately  referred  to  the  master,  who  reported  as  follows :  *•*•  I 
find  that  Mr.  Garnett  is  liable  under  the  guarantee  given  to  Mr. 
Hughes,  and  I  direct  that  Mr.  Garnett  shall,  before  the  first  day  of 
February  next,  procure  Mr.  Emett  to  execute  the  agreement  of  refer- 
ence as  heretofore  prepared,  or  execute  the  same  as  the  attorney  of 
Mr.-Emett,  and  shall  also,  before  the  said  first  day  of  February  next, 
find  security  to  my  satisfaction  for  performance  by  the  said  Emett,  of 
the  award  to  be  made  in  pursuance  thereof,  unless  the  Court  shall  be 
of  opinion,  that  Mr.  Garnett  is  discharged  from  his  liability  under  the 
following  circumstances.  Mr.  Hughes,  without  the  consent  of  Mr. 
Garnett,  proved  a  debt  of  1002.  under  a  second  commission  awarded 
against  Emett,  and  dated  11th  September,  1820,  and  had  a  claim 
reserved  for  a  further  sum  against  Emett's  separate  estate  under  that 
commission,  Mr.  Hughes,  in  his  proof,  excepting  the  undertaking  of 
Mr.  Garnett.  Mr.  Hughes  also  tendered  a  proof  of  a  debt  of  2492. 
I5«.  3(f.  against  Emett  as  partner  with  one  Monkhouse,  also  excepting 
the  said  guarantee  of  Mr.  Garnett,  but  such  proof  was  objected  to  by 
Mr.  Garnett,  as  solicitor  to  the  commission,  as  being  a  joint  proof. 
The  undertaking  of  Garnett  was  given  after  the  date  of  the  first,  and 
before  the  date  of  the  second  commission,  and  Emett,  under  that  com- 
mission, has  not  yet  paid  15«.  in  the  pound.  No  part  of  the  debt  has 
been  paid  or  offered  to  be  paid  by  Mr.  Garnett.'* 

Littledale  contended,  that  the  proof  under  Emett's  commission  dis- 
pensed with  the  necessity  of  any  reference,  having  amounted  to  an 
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election  under  the  49  G.  3,  c.  121,  s.  14,  and  that,  therefore,  Garnett 
was  not  liable  under  this  guarantee.  Here  too,  this  was  a  second 
bankruptcy,  under  which  15«.  in  the  pound  was  not  paid,  and  there- 
fore, if  Hughes  had  not  proved  under  the  commission,  Garnett  might 
have  brought  an  action  against  Emett  for  the  money  paid  by  him  as 
surety,  under  which  action  he  might  have  made  his  future  effects  liable ; 
and  he  cited  Meade  v.  Braham^  3  M.  &  S.  91. 

Per  Curiam.  It  was  the  duty  of  Garnett  to  have  paid  the  debt 
before  the  proof  of  Hughes  under  the  bankruptcy,  or  at  all  events,  to 
have  given  Hughes  notice  not  to  prove,  if  he  thought  that  would  be  a 
disadvantage  to  himself.  If,  therefore,  any  inconvenience  arises  to  him 
in  respect  of  the  proof  made  by  Hughes,  his  own  neglect  was  the 
cause  of  it.  Here,  Hughes  had  Emett  for  his  debtor  and  Garnett  as 
the  surety,  and  he  therefore  had  a  full  right  to  prove  under  Emett's 
commission.  Besides,  the  legislature  consider  the  proof  against  the 
principal  as  a  benefit  to  the  surety,  by  relieving  him  pro  tanto  from 
the  debt.     The  rule  must  therefore  be  made  absolute. 

Rule  absolute. 

Scarlett  and  Parke  were  to  have  supported  the  rule. 


The  KING  v.  The  Justices  of  NORFOLK.— p.  484. 

When  an  order  of  removal  has  been  execated  and  by  consent  of  the  removing  parish  and 
the  magistrates  making  it,  it  is  superseded,  and  the  paupers  taken  back,  it  is  in  the 
discretion  of  the  sessions  to  enter  an  appeal  against  it  or  not,  according  as  they  may 
think  that  justice  requires  it,  in  order  to  compel  the  respondents  to  pay  the  costs  of 
maintenance,  &c.,  incurred  by  the  appellants  before  the  order  was  superseded. 

Cooper,  in  last  Michalmas  term,  obtained  a  rule  nisi  for  a  mandamus 
to  the  defendants,  commanding  them  to  enter  continuances,  and  hear 
the  appeal  of  the  churchwardens  and  overseers  of  the  parish  of  Little 
Hautboys  with  Lammas,  in  Norfolk,  against  an  order  of  two  magis- 
trates for  removing  Hannah,  the  wife  of  Edward  George  (then  a  pris- 
oner in  the  house  of  correction  at  Aylsham  in  that  county,  convicted 
of  larceny),  and  her  family  from  the  parish  of  Repps  with  Bastwick 
to  Little  Hautboys  with  Lammas.  It  appeared,  that  the  removal  had 
taken  place  on  22d  August  last,  and  that  on  the  5th  September  fol- 
lowing, notice  of  appeal  was  given.  On  the  10th  October,  a  superse- 
deas, under  the  hands  and  seals  of  the  removing  magistrates,  was 
served  on  the  officers  of  the  appellant  parish,  stating,  that  doubts  had 
been  entertained  whether  the  order  could  be  supported  by  legal  evi- 
dence, and  requiring  them  to  deliver  up  the  duplicate  order  to  be  can- 
celled, and  also  requiring  the  other  party  to  take  back  the  pauper. 
It  appeared,  that  this  was  done  at  the  instance  of  the  respondents,  the 
order  of  removal  having  been  founded  on  the  examination  of  Edward 
George,  taken  under  59  G.  8,  c.  12,  s.  28,  and  that,  he  being  a  pris- 
oner convicted  and  under  sentence  for  larceny,  his  examination  was 
not  evidence,  he  himself  not  being  an  admissible  witness  until  the 
expiratioa  of  his  sentence.     It  did  not  appear  on  the  affidavits,  who- 
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ther  tbe  costs  of  maintenance  between  22d  August  and  10th  October, 
had  been  paid  or  tendered  by  the  respondents.  On  the  17th  October, 
application  was  made  to  the  sessions  for  leave  to  enter  the  appeal, 
which  was  refused,  the  Court  being  of  opinion,  that  the  order  was 
completely  at  an  end. 

E.  Alderson  showed  cause.  It  is  obvious  that  this  removal  took 
place  under  a  mistaken  construction  of  the  59  G.  3,  c.  12,  s.  28,  which 
must  of  course  be  confined  to  the  examinations  of  such  persons  in 
custody,  as  are  in  other  respects  admissible  witnesses.  As  soon  as 
this  mistake  was  discovered,  the  order  was  superseded,  and  Rex  v. 
Diddlebury^  12  East,  359,  is  an  authority  to  show,  that,  even  after  the 
execution  of  an  order  of  removal,  the  justices  may,  with  the  consent 
of  the  respondents,  supersede  it :  and  the  consent  of  the  appellants  is 
not  necessary.  The  only  object  of  this  motion  is,  to  prevent  a  trial 
on  the  merits ;  for  if  the  writ  of  mandamus  is  now  to  issue,  the  re- 
spondents will  be  compelled  to  try  the  case  without  the  evidence  of 
George,  who,  as  soon  as  his  term  of  imprisonment  is  over,  will  be  a 
competent  witness. 

Cooper  J  contra,  relied  upon  Pancras  v.  Rumboldy  2  Bott.  631,  as 
showing  the  distinction,  that,  though  the  justices  may  supersede  an 
order  before,  they  cannot  do  so  after  it  is  executed ;  besides,  here  the 
appellants  have  been  compelled  to  provide  for  the  paupers  from  the 
22d  August  up  to  the  10th  October ;  and  if  this  be  allowed,  it  will 
entail  ^reat  hardship  upon  parishes,  for  justices  may  remove  paupers 
immediately  after  one  sessions,  and  supersede  their  order  immediately 
before  the  next.  As  to  the  objection  that  the  merits  cannot  be  tried 
whilst  George  remains  in  prison,  that  is  not  important,  because  it  is  in 
the  power  of  the  sessions  to  respite  the  appeal  from  time  to  time,  until 
he  becomes  a  competent  witness. 

Batlet,  J.  This  is  a  very  different  case  from  Pancra$  v.  Rumboldy 
which  is  only  an  authority  to  show  that  the  justices  having  been  sur- 
prised into  making  an  order,  may  of  their  own  authority,  and  without 
the  consent  of  the  removing  parish,  supersede  it  before  execution,  but 
not  after.  But  in  this  case,  there  is  the  consent  of  the  removing 
parish.  The  language  of  Lord  Ellbnborouqh,  in  Rex  v.  Diddlebury^ 
puts  it  upon  that  very  ground,  for  he  says,  ^^  there  are  two  ways  of 
getting  rid  of  an  order,  one  by  consent  of  the  parish  in  whose  favour 
it  is  made  to  obtain  it,  the  other  by  appeal ;"  and  he  adds  afterwards, 
'^  what  objection  can  there  be,  as  Lord  Mansfield  observed,  in  the 
case  of  Rex  v.  Llanrhydd^  to  a  party's  abandoning  a  judgment  intended 
for  his  own  benefit?"  These  observations  show  that  the  consent  of  the 
removing  parish  alone  is  requisite.  I  think,  that  in  cases  like  this, 
the  sessions  may  exercise  a  discretion,  and  enter  the  appeal  or  not,  so 
as  best  to  answer  the  purposes  of  justice.  If  the  parties  removing 
do  not  choose  to  pay  the  expenses  of  maintenance  incurred,  previously 
to  the  supersedeas,  they  may  then  enter  the  appeal,  for  the  purpose 
of  compelling  them  so  to  do.  If  they  are  willing  to  do  it,  the  sessions 
may  refuse  to  enter  the  appeal,  ifere  the  only  object  of  entering  it, 
would  be,  either  to  obtain  a  decision  from  the  sessions,  in  the  absence 
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of  a  material  witness,  or  to  respite  the  appeal  from  time  to  time.  In 
the  latter  case  there  would  be  a  useless  expense  entailed  upon  the  par- 
t->^s.  As  soon  as  George  is  discharged  from  prison,  a  new  order  may 
be  made ;  and  it  is  better  for  the  appellants  that  it  should  be  so,  for 
they  will  not  be  compelled  to  keep  the  family  in  the  mean  time.  I 
think,  therefore,  that  it  was  entirely  in  the  discretion  of  the  sessions 
to  enter  the  appeal  or  not,  and  I  do  not  see  any  ground  why  this  Court 
should  interfere  with  their  decision.  This  rule  must  therefore  be  dis* 
charged. 

Bbst,  J,  The  principle  upon  which  this  Court  proceeds  in  issuing 
the  writ  of  mandamus  is  to  prevent  a  failure  of  justice.  Here  the 
very  reverse  would  be  the  effect.  For  we  should  either  compel  the 
sessions  to  hear  the  case  in  the  absence  of  the  person  who  can  give  the 
most  material  information,  or  put  the  parties  to  the  useless  expense  of 
obtaining  respites  from  time  to  time,  till  his  imprisonment  be  over. 

Rule  discharged.* 
*  Abbott,  C.  J.,  and  Holrojd,  J.,  had  left  the  coart 


The  KING  v.  LANE.— p.  488. 

Where,  in  an  application  for  a  quo  warranto  against  a  constable,  the  affidaTits  in  sapport  of 
the  rate  stated,  that  for  60  years  bach,  and  ss  long  as  deponents  could  recollect,  there 
had  been  a  custom  in  the  town  to  elect  a  constable  in  a  particular  mode,  bat  did  not  ex- 
pressly state  that  they  believed  such  custom  to  be  immemorial :  Held,  that  it  was  not  su^ 
ficient. 

•/.  Williams^  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  quo 
warranto  against  the  defendant,  as  constable  of  the  township  of  Fails- 
worth,  in  the  county  of  Lancaster.  The  affidavits  stated,  that  for  50 
years  and  upwards,  and  as  far  back  as  the  deponents  could  recollect, 
it  had  been  the  usual  and  established  custom  for  the  constable  to  be 
elected  by  the  payers  of  rates  at  a  meeting  for  that  pui-pose ;  and  that, 
at  a  meeting  so  held  on  the  dd  October  last,  Joseph  Lancashire  was  ap- 
pointed; but  that  notwithstanding,  the  deputy-steward  of  the  court- 
leet  of  the  wapentake  of  Solford  had  sworn  in  the  defendant  as  consta- 
ble for  the  year.  But  none  of  the  deponents  expressly  stated,  that  to 
their  belief  there  had  been  immemorially  such  a  custom  in  the  town. 

Cross^  Serjt.,  and  Tindal  were  about  to  have  showed  cause,  when 
the  Court  called  upon  J.  fVilliams  to  answer  the  preliminary  objec 
tion,  that  no  immemorial  custom  was  stated  in  the  affidavits.  He  con- 
tended that  it  was  sufficient  if  facts  were  there  stated  from  which  a 
jury  would  necessarily  draw  that  conclusion;  and  that  such  facts  were 
stated  in  this  case. 

Per  Curium.  It  is  necessary  on  the  face  of  the  affidavits  to  state^ 
that  there  is,  as  the  witnesses  believe,  an  immemorial  custom  to  elect 
in  this  way;  and  it  is  not  enough  to  state  facts  from  whence  the  con- 
clusion may  be  drawn,  for  it  may  be  consistent  with  these  affidavits  that 
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tne  parties  rocking  them  may  know  when  the  custom  originated.    Ip 
the  case  of  Rex  v.  Standard  Hill,  4  M.  &  S.,  378,  which  was  an  ap 
plication  to  have  overseers  appointed  for  a  vill,  it  was  held  to  be  neces- 
sary, to  swear  positively  that  it  was  a  vill  by  reputation.* 

Rule  discharged. 


*  8m  J2ex  ▼«  mUianuon,  3  B.  4  A^  682. 


TAYLOR  and  Another,  Assignees  ot  WELSH,  a  Bankrupt,  v.  fllP- 
KINS  and  GREGOHY.— p.  489. 

In  order  to  save  the  statute  of  limitations,  it  it  sufficient  that  the  writ  be  sued  out,  and 
the  return  thereon  endorsed  upon  it  in  time.  It  is  not  necessary  that  the  writ  should 
be  delivered  out  of  the  sherifTs  office  as  returned. 

On  the  4th  of  June,  1812,  while  the  defendant  Gregory  was  abroad, 
a  writ  of  special  capias,  at  the  suit  of  the  plaintiffs,  issued  against  the 
two  defendants,  as  co-partners,  returnable  on  the  morrow  of  All  Souls, 
endorsed  for  bail  for  1000/.  On  the  1 1th  December,  Id  12,  an  alias  spe- 
cial capias  issued,  returnable  in  fifteen  days  of  St.  Martin  in  Michael- 
mas term,  1812,  and  a  pluries,  returnable  in  eight  days  of  St.  Hilary, 
1813.  Hipkins  died  in  September,  1813.  On  the  17th  March,  1821, 
the  plaintiffs  struck  a  docket  against  Gregory,  and  he  was  declared  a 
bankrupt,  but  having  resisted  the  commission,  the  Vice  Chancellor  made 
an  order,  that  he  should  be  at  liberty  to  try  its  validity  in  an  action  of 
trover  to  be  brought  against  the  assignees.  At  that  trial  Gregory 
proved  that  he  was  in  England  in  April,  1814,  and  his  counsel  insisted, 
that  there  was  no  valid  petitioning  creditor's  debt,  inasmuch  as  it  was 
barred  by  the  statute  of  limitations ;  but  the  jury  found  a  verdict  against 
him.  Copies  of  the  several  writs,  with  the  continuances,  were  given 
in  evidence  on  the  part  of  the  plaintiffs,  and  the  point  was  reserved  as 
to  the  legal  effect  of  those  proceedings.  It  was  stated  in  the  affidavits, 
on  the  part  of  Gregory,  that  these  writs  were  not  delivered  out  of  the 
secondary's  office  before  the  19th  March,  1821,  which  was  two  days 
after  the  above  action  was  commenced.  They  were  all  filed  together 
on  the  last  day  of  Trinity  term,  in  the  King's  Bench  treasury,  and  a 
roll  of  the  proceedings,  with  the  continuances  on  the  writ  of  pluriesy 
was  carried  in  and  docketed  on  the  1 1th  July,  1821.  It  appeared  now, 
upon  the  affidavits  produced  on  the  part  of  the  plaintiffs,  that  the  writs 
were  left  at  the  secondary's  office,  between  the  beginning  of  Michael- 
mas term,  1812,  and  end  of  Hilary  term,  1813,  for  the  purpose  of  being 
returned  by  the  then  sheriffs ;  and  that  before  the  end  of  that  term,  a 
return  was  endorsed,  that  neither  of  the  defendants  was  to  be  found  in 
the  bailiwick.  Campbell^  on  behalf  of  the  defendant,  Gregory,  in  last 
Michaelmas  term,  obtained  a  rule  nisi  for  setting  aside  the  return  to 
the  special  capias,  alias  and  pluries  in  this  case,  for  irregularity,  with 
costs.     The  Court,  after  hearing  JV,  E.  Taunton  against  the  rule,  and 
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Campbell  and  E.  ^Iderson  in  support  of  it,  ordered  it  to  be  referred 
to  the  Master,  to  inquire,  whether,  according  to  the  practice  of  the 
Court,  these  writs  had  been  duly  returned  and  filed,  so  as  to  save  the 
statute  of  limitations;  and  the  Master  having  now  reported  that  they 
had  been  duly  returned  for  that  purpose, 

Campbell  now  excepted  to  the  report,  and  contended,  that  a  writ  was 
not  duly  returned  by  liaving  a  return  endorsed  upon  it,  but  by  being 
delivered  out  of  tne  secondary's  office  as  returned.  Here,  therefore,  no 
return  was  made  till  the  i9th  March,  1821,  a  period  after  the  statute 
of  limitations  had  actually  run.  In  this  case,  then,  when  the  docket  was 
struck,  the  petitioning  creditor's  debt  was  barred  by  the  statute,  and  the 
validity  of  the  comtnission  is  to  be  made  subsequently  to  depend  upon 
the  will  of  the  under-sheriff,  in  delivering  or  refusing  to  deliver  out  the 
writs ;  it  being  clearly  in  his  power,  after  the  sheriffs  have  been  six 
months  out  of  office,  to  refuse  to  make  any  return  to  the  writs.  In 
Harris  v.  Woolford^  6  T.  R.  617,  it  was  held,  that,  in  order  to  save 
the  statute  of  limitations,  it  was  necessary  to  show,  not  only  that  a 
writ  was  sued  out  in  time,  but  also  that  it  was  returned. 

The  Court,  however,  thought,  that  there  was  no  good  reason  for  al- 
tering the  established  practice,  which  was,  to  consider  such  returns  as 
regular,  and  the  rule  was  discharged. 

Rule  discharged. 


DOE,  on  the  Demise  of  THOMAS  NETHERCOTE,  v.  FRANCIS 
BARTLE— p.  492. 

By  mftiriage  lettleineiit  certain  landi  were  limited  to  the  husband  for  life,  remainder  to 
the  wife  for  life  and  remainder  to  their  issue.  Afterwards  certain  freehold  land  in  the 
same  parish  descended  to  the  husband  in  fee.  There  was  no  issue  of  the  marriage,  and 
the  husband  being  in  poascsaion  of  the  freehold  lands  under  the  settlement,  and  the  oth- 
er land  of  which  he  was  seized  in  fee,  devised  to  his  wife  for  life  all  his  freehold  and 
copyhold  land  of  which  he  was  then  in  the  immediate  possession,  and  also  all  his  re- 
versionary estate,  expectant  on  the  death  of  his  mother,  in  certain  other  lands  therein 
mentioned,  and  aAer  the  decease  uf  his  wife,  he  devised  the  same  to  his  daughter  in  fee, 
and  all  other  bis  real  and  personal  estate  he  devised  to  his  wife,  her  executors  and  ad- 
ministratora:  Hdd^  that  the  freehold  land  which  the  husband  held  under  the  settlement, 
passed  under  the  particular  devise  in  the  will  to  the  wife  for  life,  and  afler  her  death 
to  his  daughter  in  fee,  although  the  wife  would  have  taken  the  same  estate  in  those 
lands  under  the  settlement  Where,  by  the  custom  of  a  manor,  a  feme  covert  was  al- 
lowed by  will  to  pass  her  copyhold  lands,  the  same  having  previously  been  surrendered 
by  husband  and  wife,  (the  wife  having  been  examined  separate  and  apart  from  her  hus- 
band, and  consenting  thereto,)  to  use  of  her  will;  and  a  feme  covert  being  seised  of 
copyhold  lands  in  the  manor,  made  her  will  subsequently  to  the  65  6.  3,  c  192,  and 
there  was  no  surrender  to  the  use  of  her  will:  Hfldy  that  the  copyholds  did  nut  pass 
by  the  will,  the  56  G.  3,  c.  192,  having  only  supplied  the  want  of  a  formal  surren- 
der, and  the  surrender  in  this  case  being  matter  of  substance,  and  requiring  to  be  ac- 
companied by  the  aeparato  examination  of  the  wife. 

Ejectment,  to  recover  ten  acres  and  a  half  of  arable  land,  in  the 
parish  of  Soham,  in  the  county  of  Cambridge,  three  acres,  part  there- 
of, oemg  copyhold  of  the  manor  of  Mildenhall,  and  the  residue  free- 
hold.    At  the  trial,  before  Dallas,  C.  J.,  at  the  Summer  Assizes,  1821, 
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the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court,  on  the  following  case  : 

Thomas  Nethercote  (the  great  uncle  of  the  lessor  of  the  plaintiff) 
'being  seized  in  fee  simple  of  six  acres  and  a  half,  part  of  the  freehold 
lands  above  mentioned,  by  an  indenture  of  the  2d  October,  1741,  settled 
the  same  to  the  use  of  himself  lor  life,  with  remainder  to  the  use  of 
Mary  his  wife,  for  life:  remainder  to  the  use  of  the  heirs  of  his  body, 
on  the  body  of  the  said  Mary  to  be  begotten.  After  this  settlement, 
the  remaining  acre  of  freehold  descended  to  him  in  fee  simple.  Oi» 
the  19th  of  February,  1758,  (being  then  in  possession  of  the  sai<I  sis 
and  a  halt  acres  under  the  settlement,  and  also  of  other  land  in  the 
same  parish,  of  which  he  was  seized  in  fee,)  he  made  his  will,  and  devised 
as  follows:  " I  devise  unto  Mary,  my  wife,  all  my  freehold  and  copy- 
hold lands,  of  which  I  am  now  in  the  immediate  possession,  lying  in 
the  several  parishes  of  Soham  and  Fordham,in  the  county  of  Cambridge, 
and  also  all  my  reversionary  estate,  expectant  on  the  death  of  Mary 
Nethercote,  my  mother,  of  and  in  certain  other  freehold  and  copyhold 
messuages,  lands,  &c.,  situate  in  Soham  and  Fordham  aforesaid ;  to 
hold  the  said  freehold  and  copyhold  premises  unto  my  wife,  and  her 
assigns  for  her  life,  (charged  as  in  the  will  mentioned ;)  and  after  the 
decease  of  my  wife,  then  I  devise  the  said  freehold  and  copyhold 
messuages,  lands,  &c.,  unto  my.  daughter,  Mary  Nethercote,  her  heirs 
and  assigns  for  ever.  And  all  other  my  real  and  personal  estate,  sub- 
ject to  the  payment  of  my  funeral  expenses  and  just  debts,  I  devise  and 
bequeath  unto  my  said  wife,  her  heirs,  executors,  and  administrators.'' 

T.  Nethercote  died  soon  after  making  his  will,  leaving  Mary  Nether- 
cote,  his  widow,  and  Mary  Nethercote,  his  daughter  and  only  child,  him 
surviving.  The  daughter,  who  survived  the  mother,  afterwards  married 
William  Chatteris,  and  died  in  1790,  leaving  issue  one  child  only,  viz. 
Mary,  afterwards  the  wife  of  Robert  Young.  Upon  the  death  of  her 
mother,  Mrs.  Young  entered  into  the  possession  of  the  freehold  lands,  and 
continued  seized  thereof  till  her  death.  The  copyhold  land  descended  to 
Mrs.  Young  from  her  mother,  and  she  was  admitted  thereto  in  fee  simple, 
according  to  the  custom  of  the  manor  of  MildenhalL  After  her  marriage 
she  made  her  will,  bearing  date  the  29th  of  January,  1817,  by  which,^ 
with  the  consent  of  her  husband,  testified  by  his  signature  thereto,  she 
devised  all  her  copyhold  lands  in  the  manor  of  Mildenhall,  to  which  she 
had  been  admitted  (which  included  the  copyhold  lands  in  question)  to 
William  Pollet  Chatteris  and  his  heirs,  for  ever,  and  in  case  of  his  death 
under  age,  then  to  her  husband  and  his  heirs,  for  ever.  The  will  was 
signed  both  by  Mr.  and  Mrs.  Young,  in  the  presence  of,  and  attested 
by  three  witnesses,  but  there  was  no  surrender  passed  to  the  use  oi 
Mrs.  Young's  will.  In  the  manor  of  Mildenhall,  there  is  a  custom 
enabling  a  feme  covert  to  pass  by  her  will  copyhold  lands  which  have 
been  surrendered  to  the  use  of  the  wife's  will,  by  the  husband  and  wife, 
the  wife  being  examined  by  the  steward,  separate  and  apart  from  tho 
husband,  and  consenting.  The  lessor  of  the  plaintiff  is  the  heir  at  law 
ex  parte  materna  of  Mary  Young  on  the  part  of  her  grandfather,  but 
not  on  the  part  of  her  grandmother,  and  the  heir,  according  to  the  cus 
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torn  of  the  manor  of  Mildenhall,  of  Mrs.  Young.  The  question  for 
the  opinion  of  the  Court  as  to  the  six  and  a  half  acres  of  freehold,  was, 
whether  they  were  included  in  the  particular  devise  in  the  will  of 
Thomas  Nethercote,  and  passed  under  that  devise  to  his  wife,  for  life, 
and  after  her  decease  to  his  daughter,  in  fee.  And  as  to  the  copyholds, 
whether  by  virtue  of  the  act  of  the  55  Gero.  3,  c.  192,  the  will  of  Mrs 
Y'oung  was  effectual  to  pass  them,  though  there  bad  been  no  surrender 
to  the  use  thereof. 

Biggis  A7idrew9y  for  the  lessor  of  the  plaintiff.  The  freehold  land 
passed,  under  the  particular  devise  in  this  will,  to  the  wife  for  life,  and 
after  her  death,  to  the  daughter  in  fee,  and  consequently  the  lessor  of 
the  plaintiff,  as  the  heir-at-law  of  Mrs.  Young,  is  entitled  to  recover. 
The  question  \b  not  between  the  devisee  and  the  heir,  but  between  two 
devisees.  By  the  particular  clause,  the  testator  devises  the  lands  of 
which  he  is  in  the  immediate  possession.  Now  he  was  in  the  immediate 
possession  of  the  freehold  land  in  question,  and  consequently,  there 
can  be  no  doubt  that  this  land  would  pass  under  this  clause,  had  it  not 
been  that  the  wife  took  the  same  interest,  and  the  daughter  nearly  the 
same  interest  under  the  settlement.  That  circumstance,  however,  is 
not  sufiScient  to  show,  that  the  testator  intended  this  land  not  to  pass, 
where  the  words  of  the  particular  clause  are  clear  and  unambiguous. 
Besides,  there  is  no  inconsistency  between  the  settlement  and  the  will, 
for  the  testator  had  the  full  control  over  the  fee,  with  the  exception 
of  the  life  estate  to  his  wife,  and  he  might  therefore  naturally  suppose, 
that  he  might  devise  it,  subject  to  that  estate,  as  he  pleased.  The  will, 
as  far  as  it  relates  to  the  only  interest  which  was  not  in  the  testator,  is 
confirmatory  of  the  settlement.  It  is  clear,  that  these  lands  would  not 
have  passea  by  a  devise  of  "  All  the  lands  of  which  the  testator  was 
not  in  the  possession."  And  if  so,  they  must  pass  by  the  devise  in 
this  will,  of  "All  the  lands  of  which  he  was  in  the  possession.**  The 
question  as  to  the  copyhold  premises,  depends  upon  the  55  G.  8,  c. 
192.  The  preamble  of  that  statute  recites,  that  by  the  custom  of 
certain  manors,  copyhold  estates  of  such  manors  passed  by  the  last  will 
and  testament  of  the  copyhold  tenants  thereof,  declaring  the  uses  of 
surrenders  made  for  that  purpose,  and  that  much  inconvenience  had 
arisen  from  the  necessity  of  making  such  surrenders;  and  then  it 
enacts,  that  where  any  copyhold  tenant  of  such  manor  may  by  will 
dispose  of  his  copyhola  tenements,  the  8a^le  having  been  surrendered 
to  such  uses  as  should  be  declared  by  the  will,  every  disposition  made 
by  such  will  shall  be  as  valid  and  effectual  to  all  intents  and  purposes, 
although  no  surrender  shall  have  been  made  to  the  use  of  the  will  of 
such  person,  as  the  same  would  have  been  if  a  surrender  had  been 
made.  *  The  legislature  intended  to  supply  a  surrender  which  the 
person  making  the  will  might  have  made,  but  which,  through  accident 
or  ignorance,  had  been  omitted.  It  did  not  intend  to  give  to  indi- 
viduals powers  over  their  estates  which  they  did  not  possess  before ; 
now,  it  is  part  of  the  policy  of  the  law,  that  a  feme  covert  shall  not 
make  any  disposition  of  her  real  property  but  under  certain  regula- 
tions. First,  she  cannot  dispose  of  it  without  the  concurrence  of  her 
husband,  for  a  fine  levied  by  a  married  woman,  described  as  such,  is 
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altogether  void.  Secondly,  the  law  has  provided,  that  she  shall  not  be 
controlled  by  her  husband  to  make  an  improvident  disposition  of  her 
property  against  her  own  will ;  and  therefore  the  wife  must  be  examined 
apart  from  her  husband,  in  order  to  give  effect  to  any  transfer  of  her 
property.  A  feme  covert,  therefore,  cannot  dispose  of  freeliold  pro- 
perty, except  by  a  matter  of  record  to  which  her  husband  must  be  a 
party,  and  she  cannot  become  a  party  to  it,  until  she  has  been  pre* 
viously  examined  apart  from  her  husband.  If  the  construction  con- 
tended for  by  the  defendant  is  to  be  put  upon  this  statute,  however,  a 
feme  covert  may  dispose  of  copyholds  by  an  unattested  writing,  made 
either  without  the  concurrence  of  her  husband,  or  induced  by  his 
threats  or  control.  The  legislature  never  could  have  intended  to  have 
made  so  important  a  distinction  between  freehold  and  copyhold  pro- 
perty. The  statute  does  not  say,  that  the  consent  of  the  husband,  or 
the  private  examination  of  the  wife,  shall  be  supplied,  but  merely  that 
the  surrender  shall  be  supplied.  Here,  before  the  passing  of  the  act, 
both  these  things  were  necessary  to  give  effect  to  the  will,  and  there- 
fore, unless  this  case  be  within  the  statute,  the  will  cannot  operate  upon 
the  copyhold  property.  The  third  section  of  the  act,  however,  is  quite 
conclusive  upon  this  point,  for  it  provides,  "  that  nothing  therein  con- 
tained shall  be  construed  to  render  valid  or  effectual  any  devise  or  dis- 
position of  any  copyhold  lands,  &c.,  which  would  be  invalid  or  ineffect- 
ual, if  a  surrender  had  been  made  to  the  use  of  the  will  of  a  person 
attempting  to  dispose  of  the  same  by  a  will."  Now,  in  this  case  the 
feme  covert  could  not  by  a  mere  surrender,  without  the  concurrence  of 
her  husband,  and  without  a  previous  examination,  have  made  an 
effectual  devise  of  copyholds,  and  therefore  this  will  is  not  rendered 
valid  by  the  act. 

Dovevj  contra.  The  reversion  of  the  settled  property  did  not  pass 
under  the  particular  devise  to  the  daughter  in  fee,  but  to  the  wife  of 
the  testator  under  the  general  residuary  clause ;  and  if  that  be  so,  the 
lessor  of  the  plaintiff,  who  is  not  the  heir  at  law  of  the  wife  of  the  tes- 
tator, is  not  entitled  to  recover.  The  words,  '^  of  which  I  am  in  the 
immediate  possession,"  are  a  description  of  the  interest  which  the  tes- 
tator had  in  the  lands  intended  to  be  devised  by  him,  and  do  not  refer 
to  the  actual  occupation  or  possession  of  the  land  under  his  life  estate. 
The  words  of  a  will  must  be  construed  in  their  legal  sense,  unless  a 
contrary  intent  plainly  appear,  Holloway  v.  HoUowayj  5  Yes.  junr. 
401,  and  the  testator  must,  prim&  facie,  be  presumed  to  know  the  law 
as  well  as  another,  Purefay  v.  RoaerSj  2  Sannd.  885.  If  there  had 
been  any  ambiguity  in  the  words  themselves,  it  is  wholly  removed  by 
other  words  of  the  sentence,  for  the  testator,  after  giving  the  lands  of 
which  he  was  in  immediate  possession^  devises  a  reversionary  estate 
expectant  on  the  death  of  his  mother,  to  his  wife  for  life,  and  to  hib 
daughter  in  fee.  Now,  in  the  legal  sense  of  these  words,  the  reversion 
was  not  in  the  immediate  possession  of  the  testator :  it  was  vested  in 
interest,  but  not  in  possession.  Estates  in  possession  are  here  put  in 
direct  opposition  to  estates  in  reversion  by  the  testator.  It  is  quite 
clear,  therefore,  that  the  testator  did  not  intend,  that  the  reversion 
should  pass  by  this  clause,  for  if  he  had  intended  it,  be  would  have 
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devised  it  in  express  terms.  By  this  construction,  full  effect  will  be 
given  to  all  the  words  of  the  will.  The  testator  had,  besides  the 
settled  property,  other  lands  in  the  same  parish,  of  which  he  was  seised 
in  fee.  Of  that  he  was,  in  every  sense,  in  the  immediate  possession, 
and  that  land  alone,  he  intended  to  devise  to  his  wife  for  life,  and  to 
his  daughter  in  fee.  But  if  the  construction  contended  for  on  the 
other  side  prevail,  then  the  testator  must  be  taken  to  have  given  to  his 
wife  the  same  estate  in  that  land  which  she  already  possessed  under  the 
settlement,  viz.  a  life  interest.  It  is  clear,  that  the  reversion  passed 
by  the  residuary  clause,  Chester  v.  Chester^  3  Peere  W.  55,  Doe  dem. 
Jbard  Cholmondely  v.  Weatherby^  11  East,  827.  Besides,  if  the  resi- 
duary clause  is  not  to  operate  upon  this  reversion,  there  is  no  estate 
upon  which  it  can  operate.  Then,  as  to  the  copyhold,  this  is  a  case 
in  which  the  want  of  a  surrender  is  supplied  by  the  55  G.  8,  c.  192. 
The  words  of  the  first  section  are  very  large  and  comprehensive,  and 
are  clearly  sufiicient  to  comprise  the  present  case.  In  Taylor  v.  PAtZ- 
lipSy  1  Ves.  229,  it  was  doubted  whether  a  surrender  by  a  wife  in  her 
husband's  presence  was  not  good,  although  it  did  not  appear  that  she 
was  separately  examined.  In  this  case  the  husband  signed,  and  was  a 
party  to  the  will;  and  it  is  not  necessary  that  the  wife  should  be 
examined,  for  that  is  a  mere  matter  of  form.  The  surrender  and  the 
will  are  not  concurrent  acts.  The  surrender  may  be  made  years  prior 
to  the  will,  yet  the  examination  must  take  place  prior  to  the  surrender, 
and  the  steward  can  know  nothing  of  the  will  which  is  not  in  existence. 
Such  a  surrender  passes  no  interest  at  the  time,  and  is  very  different 
from  a  surrender  of  one  to  the  use  of  another  person,  which  takes 
effect  immediately,  and  cannot  be  revoked.  In  the  latter  case,  the 
examination  is  matter  of  substance,  for  a  wife,  under  the  influence  of 
her  husband,  might  otherwise  sell  her  estate  during  her  life,  and  de- 
prive herself  of  support  during  widowhood.  Such  surrenders,  how- 
ever, are  not  affected  by  the  statute.  But  in  this  case,  nothing  passes 
during  her  life,  she  only  exercises  a  power  with  the  consent  of  her 
husband,  which  she  herself  possessed  before  marriage.  The  jus  pro- 
prietatis  after  the  marriage  is  in  her,  and  the  jus  possessionis  in  her 
husband,  and  they  are  both  parties  to  the  appointment.  Before  the 
55  O.  8,  c.  192,  frequent  applications  were  made  to  courts  of  equity  to 
supply  surrenders,  and  great  litigation  followed,  and  the  object  of  tbe 
act  was  to  remedy  this  inconvenience,  by  making  one  general  and  uni- 
form rule  applicable  to  surrenders  in  all  testamentary  cases.  And  the 
words  of  this  act  are  sufficiently  large  to  include  all. 

AndrewBy  in  reply,  was  desired  by  the  Court  to  confine  himself  to 
the  first  point.  The  defendant  is  not  assisted  by  taking  the  words  '^  of 
which  I  am  in  the  immediate  possession,"  to  refer  to  the  interest  which 
the  testator  had  in  the  lands,  and  not  to  the  actual  occupation.  The 
testator  was  in  the  immediate  possession  of  an  estate  for  life  in  the 
lands,  and  they  must  therefore  be  included  in  the  words  of  this  par- 
ticular clause,  even  under  that  interpretation  of  them.  No  argument 
is  furnished  for  the  defendant,  froia  the  testator's  having  given  another 
reversionary  interest ;  in  express  terms,  because  whether  this  reversion 
passed  by  the  particular  or  the  residuary  clause,  it  must  be  held  to 
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have  passed  by  a  devise  of  the  lands  themselves.  It  is  true,  that  if 
these  lands  did  not  pass  by  the  particular,  they  passed  by  the  residuary 
clause ;  but  the  words  of  the  particular  clause  are  sufficiently  compre- 
hensive to  pass  them,  and  it  cannot  be  shown  that  the  testator  meant 
not  to  includo  them  in  that  clause. 

\BBOTTy  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover both  the  freehold  and  the  copyhold  lands.  The  question,  as  it 
regards  the  freehold,  depends  entirely  upon  the  construction  of  the  par- 
ticular will ;  the  question,  as  it  regards  the  copyhold,  is  one  of  general 
and  extensive  importance.  The  words  of  the  particular  clause  in  the 
will  are  these :  « I  devise  unto  Mary,  my  wife,  all  those  my  freehold 
and  copyhold  lands,  &c.,  of  which  I  am  now  in  the  immediate  posses- 
sion, lying  in  the  several  parishes  of  Soham  and  Fordham."  I  am 
quite  satisfied  that  these  words  are  sufficient  in  themselves  to  comprise 
the  freehold  land  in  question.  There  could  have  been  no  doubt  indeed 
upon  the  subject,  if  the  person  designated  to  take  had  not  been  the 
same  person  who  would  have  tal^en  under  the  settlement ;  it  appears 
to  me,  however,  that  the  words  of  description  are  not  to  receive  a  dif- 
ferent construction,  on  account  of  the  character  of  the  person  to  whom 
the  gift  is  made.  I  am  by  no  means  clear,  that  the  testator  meant  to 
convey  the  freehold  land  by  the  residuary  clause,  and  that  being  so,  I 
think  that  we  are  bound  to  give  effect  to  the  clear  and  unambiguous 
words  of  the  particular  clause.  As  to  the  copyhold,  I  agree  with  the 
counsel  for  the  defendant,  that  the  words  of  the  55  G.  3,  c.  192,  are 
large  enough  to  comprise  the  present  case ;  but  it  does  not  thence  ne- 
cessarily follow  that  the  statute  does  comprise  this  case.  It  is  laid 
down  by  Lord  Coke,  2  Instit.  386,  «  That  a  case  out  of  the  mischief 
intended  to  be  remedied  by  a  statute  shall  be  construed  to  be  out  of  the 
purvue,  though  it  be  within  the  words."  Now  I  am  quite  satisfied 
that  this  case  is  out  of  the  mischief  intended  to  be  remedied.  The  stat- 
ute recites,  "that  by  the  custom  of  certain  manors,  copyhold  estates  of 
such  manors  passed  by  the  will  of  copyhold  tenants  thereof,  declaring 
the  uses  of  surrenders  made  for  that  purpose,  and  that  much  inconve- 
nience had  arisen  from  the  necessity  of  making  such  surrenders  ;"  the 
enactment,  therefore,  was  to  prevent  that  inconvenience  which  had  been 
found  to  arise  from  the  necessity  of  making  such  surrenders.  Now, 
no  inconvenience  had  been  found  to  arise  from  the  necessity  of  making  a 
surrender,  in  order  to  give  effect  to  the  will  of  a  married  woman,  where 
it  was  a  part  of  the  custom  of  the  manor  that  she  was  to  be  examined 
by  the  steward.  The  inconvenience  contemplated  by  the  statute,  was 
the  necessity  of  a  surrender  by  an  adult,  not  under  any  legal  incapa- 
city, in  order  to  render  a  devise  by  him  of  copyhold  effectual.  In  the 
latter  case,  the  surrender  is  mere  matter  of  form  and  ceremony.  Here, 
the  surrender  is  mere  matter  of  substance.  I  am  of  opinion,  that  the 
legislature  intended  by  this  statute  to  supply  the  want  of  a  mere  for- 
mal surrender  only.  If  we  were  to  hold  that  the  statute  extended  to  a 
case  like  the  present,  we  would  be  introducing,  instead  of  remedying 
a  mischief:  for  I  consider  the  separate  examination  of  the  wife,  at  the 
time  of  the  surrender,  by  the  steward,  according  to  the  custom  of  the 
manor,  as  a  guard  and  protection  whi^h  the  law  1^  provided,  to  prevent 
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the  wife  from  making  an  imprudent  will  under  the  control  of  her  hus- 
band. That  protection  is  not,  perhaps,  so  necessary  in  the  case  o{  a 
will  as  in  the  case  of  an  immediate  sale.  In  the  latter  case,  the  wife 
deprives  herself  of  all  present  and  future  means  of  subsistence ;  but 
although  that  is  not  so  in  the  case  of  a  will,  she  is  still  entitled  to  that 
protection  which  the  law  allowed  her,  to  prevent  her  being  compelled 
by  her  husband  to  make  an  improvident  disposition  of  her  property  in 
favour  of  himself  or  those  connected  with  him.  I  think  that  if  we 
were  to  put  the  construction  contended  for  on  this  statute,  we  should 
deprive  feme  coverts  of  that  protection  which  the  law  generally  ex- 
tends to  them  with  respect  to  their  freehold  property,  and  which,  by 
the  custom  of  this  and  most  other  manors,  is  expressly  allowed  them 
with  respect  to  their  copyhold  property.  I  am  therefore  of  opinion, 
that  although  this  is  a  case  within  the  words  of  the  statute,  it  is  not 
within  the  mischief  intended  to  be  remedied,  and  therefore  is  out  of 
the  purview. 

Bayl£t,  J.  To  entitle  a  devise^  to  specific  property,  it  is  incum- 
bent upon  him  to  show  that  there  are,  in  the  will,  words  sufficiently 
large  to  pass  that  property.  When  that  is  the  case  the  property  will 
pass,  unless  a  contrary  intention  appears  from  other  parts  of  the  will. 
The  onus  is,  in  the  first  instance,  on  the  devisee,  but  when  he  has 
made  out  that  the  words  are  sufficiently  large  to  pass  the  property,  the 
onus  is  shifted,  and  cast  on  the  opposite  party.  In  this  case,  the  testa- 
tor devises  all  the  freehold  and  copyhold  lands  of  which  he  was  in  the 
immediate  possession.  At  the  time  of  making  his  will,  he  was  in  the 
immediate  possession  of  certain  lands,  of  which  he  was  seized  in  fee 
simple,  and  of  certain  other  lands,  of  which  he  was  seized  for  life,  with 
reversion  to  himself  in  fe.e,  expectant  on  his  mother's  death ;  he  has 
therefore  used  words  sufficiently  large  to  include  the  property  in  ques- 
tion, unless  it  can  be  collected  from  other  parts  of  the  will,  that  he  in- 
tended that  the  property  should  not  pass;  and  it  has  been  contended 
that  it  cannot  pass,  upon  two  grounds,  first,  because  the  will  would 
then  be  inoperative  as  to  the  settled  property,  because  he  gives  the 
property  to  his  wife  for  life,  with  remainder  to  his  daughter  in  fee,  and, 
independently  of  the  will,  the  wife  had,  in  the  settled  property,  an 
estate  for  life,  and  the  daughter  an  estate  in  tail ;  and  in  case  of  no 
other  issue,  that  she  would  take  the  reversion  in  fee  by  descent.  There 
are  many  instances,  however,  in  which  a  testator  has  devised  settled 
property  to  a  person  entitled  to  take  under  the  settlement,  and  no  case 
has  been  cited  in  which  that  circumstance  has  been  held  to  prevent  the 
devise  taking  effect,  where  the  words  are  sufficiently  large  to  compre- 
hend the  property ;  and  there  l)eing  no  authority  upon  the  subject,  I 
think  we  ought  not  so  to  hold  in  this  case.  Then,  as  to  the  residuary 
clause,  it  seems  to  me,  that  the  testator  did  not  in  that  clause  contem- 
plate the  property  in  question.  He  uses  general  words  for  the  purpose 
of  passing  all  his  property.  In  the  early  part  of  the  will,  he  describes 
specifically  a  reversionary  interest  which  he  had  expectant  on  the  death 
of  his  mother,  and  if  he  had  intended  by  the  residuary  clause  to  pass 
specific  property,  I  think  he  would  have  used  a  specific  desf*.ription  of 
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it.  The  use  of  the  general  words  in  the  residuary  clause  does  not 
satisfy  my  mind  that  the  testator  then  had  in  contemplation  the  prop- 
erty in  question.  If  there  had  been  no  residuary  clause,  the  property 
!n  question  undoubtedly  would  have  passed  by  the  particular  clause ; 
and  I  know  of  no  instance  in  which  the  general  words  of  a  residuary 
clause  have  been  held  to  control  and  limit  the  operation  of  a  preceding 
particular  devise.  As  to  the  other  question,  I  have  no  doubt  what- 
ever.  The  enacting  part  of  the  statute  contains  large  and  general 
words,  but  the  recital  refers  to  the  particular  inconvenience  intended  to 
be  remedied.  That  inconvenience  was,  that  a  will  expressly  devising 
copyholds  was  inoperative,  where  the  testator  had  omitted  to  make  a 
surrender  to  the  uses  of  his  will.  The  surrender  in  such  a  case  was  a 
mere  mat^r  of  form,  and  I  am  of  opinion  that  the  statute  meant  to 
supply  the  want  of  a  surrender  in  such  cases  only,  and  not  where  it 
was  a  matter  of  substance.  Here  the  surrender,  coupled  with  the  sep- 
arate examination  of  his  wife,  is  a  matter  of  substance.  I  am  quite 
satisfied,  that  the  legislature  did  not  mean  to  take  away  that  protection 
which  such  a  surrender  is  calculated  to  afford  to  feme  coverts.  It,  is 
the  duty  of  the  stewards  of  the  manors  in  such  cases  to  take  care  that 
no  feme  covert  is  suffered  to  surrender  an  estate  to  the  uses  of  a  will, 
without  previously  apprizing  them  of  the  consequences  of  that  act. 
For  these  reasons,  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is  er- 
titled  to  recover  both  the  freehold  and  copyhold  land. 

HoLROTD,  J.  It  appears  to  me  that  the  testator  in  this  devise  had 
in  contemplation,  not  only  lands  of  which  he  was  in  possession,  but 
likewise  lands  of  which  he  was  not  in  possession ;  and  he  there  makes 
use  of  the  words  applicable  to  both.  The  lands  of  which  he  was  not 
in  immediate  possession  were  one  acre,  (with  respect  to  which  there  is 
no  question,)  and  six  acres  and  a  half  of  freehold,  of  which  he  was 
seized  for  life,  with  remainder  to  his  wife  for  life,  with  remainder  in 
special  tail,  and  the  reversion  in  fee  to  himself.  He  had,  besides,  land 
of  which  he  was  not  in  the  immediate  possession,  namely,  that  which 
was  to  come  to  him  after  the  death  of  his  mother;  and,  having  these 
in  his  consideration,  he  gives  all  the  lands  of  which  he  was  in  the  im- 
mediate possession,  and  also  the  land  expectant  on  her  death,  to  his 
wife  for  life,  with  remainder  to  his  daughter  Mary  Nethercote,  her 
heirs  and  assigns,  for  ever.  Now,  the  words  are  sufficiently  large  to 
comprehend  both.  I  apprehend  it  to  be  a  clear  principle  of  law,  that 
where  words  are  unequivocal,  and  clearly  comprehend  a  particular  spe- 
cies of  property,  they  are  not  to  be  narrowed  and  restrained  by  mere 
conjecture.  I  am  therefore  of  opinion,  that  the  six  acres  and  a  half 
are  included  in  the  devise  of  lands  of  which  he  was  in  the  immediate 
possession.  With  respect  to  the  other  point,  it  seems  to  me  clear  that 
the  statute  only  meant  to  do  away  with  the  necessity  of  making  a  sur- 
render, which  was  mere  matter  of  form.  Assuming  the  words  of  the 
enacting  part  of  the  statute  to  be  sufficiently  large  to  comprehend  a 
case  of  this  kind,  they  must  still  be  construed  with  reference  to  the 
mischief  intended  to  be  guarded  against.  That  mischief  was  the  ne- 
cessity of  making  a  mere  formal  surrender.    Now,  if  before  the  statute, 
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the  steward  had  taken  a  formal  surrender  without  examining  the  wife 
apart  from  her  husbaad,  nothing  would  have  passed  under  the  will.  I 
am  of  opinion  that  the  statute  merely  supplies  the  surrender,  and  not 
that  examination  of  the  wife  which,  by  the  custom  of  this  manor,  was 
necessary  previously  to  the  passing  of  the  surrender.  I  am  quite  sat- 
isfied, that  the  legislature  did  not  intend  to  deprive  married  women  of 
that  substantial  protection  which,  by  the  custom  of  this  and  other  ma- 
nors, is  extended  to  them  in  cases  of  copyhold,  and  which  is  analogous 
to  the  protection  allowed  them  by  the  law  of  England  in  cases  of  free- 
hold property.  For  these  reasons,  I  am  of  opinion,  that  the  lessor  of 
the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 
Best,  J.,  concurred. 

Judgment  for  tt^  plaintiff. 


MARSH,  Executor  of  QUINLAN,  v.  C.  M.  BULTEEL. 

p.  507. 

Declaration  stated  that  defendant  covenanted  to  obey,  abide  by,  and  perform  an  award,  and 
that  be  would  not  prevent  the  arbitrators  from  making  their  awanl.  It  then  stated  that 
the  arbitrators  made  their  award,  and  thereby  directed  the  defendant  to  pay  a  certain 
sum  therein  mentioned ;  and  alleged  as  a  breach  of  the  covenant,  that  the  defendant  did 
not  pay  the  sum  awarded.  Pica,  that  before  the  award,  defendant,  by  deed,  revoked  the 
authority  of  the  arbitrators,  of  which  revocation  they  had  notice:  Held,  upon  demurrer, 
that  defendant  was  entitled  to  judgment,  although  it  appeared  by  the  plea,  that  he  had 
been  guilty  of  a  breach  of  the  covenant  to  abide  by  the  award  by  revoking  the  authority 
of  the  arbitrators,  the  plaintiff  being  entitled  to  recover  damages  only  in  respect  of  the 
cause  of  action  stated  in  his  declaration,  and  not  in  respect  of  a  cause  of  action  dis- 
closed in  the  plea. 

The  second  count  of  the  declaration  stated  the  deed  of  reference,  and  then  averred  that  de- 
fendant did,  before  the  making  of  the  award,  hinder  and  prevent  the  arbitratora  from 
making  their  award  in  this,  that  the  defendant,  by  a  certain  deed  in  writing,  signed  and 
Healed  by  him,  after  reciting,  as  was  therein  recited,  did  revoke  the  authority :  Htld^  upon 
demurrer,  that  this  was  an  allegation,  not  of  the  mere  legal  effect  of  the  deed,  but  of  the 
effect  of  revocation,  and  that  it  was  unnecessary  to  state  that  the  arbitratora  had  notice 
of  the  revocation,  that  being  necessarily  implied  in  the  averment,  that  the  defendant  had 
revoked  the  authority. 

Covenant  upon  a  deed,  whereby  the  parties  agreed  to  submit  cer- 
tain differences  to  the  award  of  arbitrators.  The  first  count  of  the  de- 
claration stated  the  defendant's  covenant  to  obey,  abide  by,  and  per- 
form the  award,  and  that  he  would  not  by  affected  delay  or  otherwise, 
binder  or  prevent  the  arbitrators  from  making  their  award.  It  then 
stated,  that  the  arbitrators  duly  made  their  award,  and  that  they  there- 
by directed,  that  the  defendant  should  pay  to  the  plaintiff  certain  siuns 
therein  mentioned.  The  breaches  assigned  were,  that  the  defendant 
did  not  pay  those  sums  of  money.  The  second  count  was  founded 
upon  the  same  deed,  and  assigned  as  a  breach,  that  the  defendant  did, 
before  the  making  of  the  award,  hinder  and  prevent  the  arbitrators 
from  making  their  award  in  this,  that  the  defendant,  by  a  certain  deed 
ill  writing,  signed  and  sealed  with  the  seal  of  the  defendant,  after  re- 
citing as  therein  was  recited,  did  revoke,  abrogate,  and  put  an  end  to, 
liud  determine  all  and  every  arbitration  or  arbitrations,  reference  or 
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rtiferences  to  arbitration,  deed  or  deeds  of  submission,  agreement  or 
agreements,  contract  or  contracts  to  refer  to  the  arbitration  or  award 
oi  the  said  arbitrators,  whereby  they,  the  said  arbitrators,  were  hin- 
dered and  prevented  from  making  their  said  award,  and  whereby  the 
said  plaintiff  lost,  and  was  deprived  of  the  benefit  that  he  would  other- 
wise have  derived  from  an  award.  The  defendant  pleaded  to  the  first 
count,  that  before  the  arbitrators  made  their  award,  he,  the  defendant^ 
by  deed,  revoked  their  authority,  of  which  deed  and  revocation  of 
their  authority,  the  arbitrators  before  the  making  of  the  award  in  the 
first  count  mentioned,  had  notice.  To  this  plea  the  plaintiff  demurred. 
The  defendant  demurred  to  the  second  count  of  the  declaration,  and 
assigned  for  cause,  that  it  was  not  alleged,  that  the  arbitrators  had  no- 
tice of  the  revocation,  nor  was  it  shown  how  the  defendant  hindered 
them  from  making  their  award. 

Chiity^  for  the  plaintiff.  The  plaintiff  is  entitled  to  judgment  on  the 
demurrer  to  the  plea  to  the  first  count.  The  ground  of  action  stated 
in  that  count,  is  the  breach  of  the  covenant  to  perform  the  award.  The 
plea  shows  the  award  to  be  void,  but  admits  that  the  defendant  has 
committed  a  breach  of  another  covenant  set  out  in  the  declaration,  by 
which  the  parties  covenanted  not  to  prevent  the  arbitrators  from  making 
their  award.  In  Chamley  v.  Win^tanley^  5  East,  266,  this  Court 
refused  to  arrest  the  judgment  in  an  action  brought  upon  an  arbitration 
deed,  where  one  of  the  parties  to  the  submission  had  become  a  feme 
covert  subsequently  to  the  submission  and  before  the  award :  the  breach 
alleged  in  the  declaration,  being  non-payment  of  money  pursuant  to 
the  award,  on  the  ground  that  it  appeared  upon  the  whole  record,  that 
one  of  the  parties  had  been  guilty  of  a  breach  of  the  covenant,  not  to 
abide  by  the  award,  Le  Bret  v.  Papillon^  4  East,  502.  Now,  here  it 
appears  by  the  defendant's  plea,  that  he  has  broken  that  covenant  by 
revoking  the  arbitrators'  authority,  and  therefore  that  case  is  expressly 
in  point.  Secondly,  the  plaintiff  is  entitled  to  judgment  on  the  last 
count.  For  there  an  actual  revocation  of  the  authority  of  the  arbitra- 
tors is  alleged,  and  that  is  sufficient.  In  Vynior*s  case,  8  Co.  162, 
which  was  an  action  on  a  bond,  the  defendant  craved  oyer  of  the  con- 
dition, which  was  to  abide  the  award  of  Mr.  Rugge,  and  then  pleaded, 
that  he  by  his  deed  '^  revoked,  and  abrogated  the  authority  of  the 
arbitrator,"  to  which  the  plaintiff  demurred,  and  it  was  resolved,  that 
the  plaintiff  need  not  aver,  that  the  arbitrator  had  notice  of  the  coun- 
termand, for  that  is  implied  in  these  words,  '^  revocavit  et  abrogavit 
omnem  authoritatem,"  for  without  notice  there  is  no  revocation  or  ab- 
rogation of  the  authority,  therefore,  if  there  was  no  notice,  it  should  be 
found  for  the  defendant,  as  if  a  man  pleads  quod  feoffavit,  dedit,  et 
dimisit  pro  tcrmino  vit«,  it  implies  livery,  for  without  livery,  it  is  no 
feoffment  gift  or  demise.  Now,  that  is  an  authority,  expressly  in  point 
to  show  that  the  last  count  is  properly  framed. 

Gaselee^  contra.  The  plea  is  a  good  answer  to  the  cause  of  action 
alleged  in  the  first  count,  which  is  substantially  the  non-payment  of  the 
money  awarded.  The  plea  shows  that  the  award  is  wholly  void.  If 
the  argument  on  the  part  of  the  plaintiff  is  to  prevail,  he  will  derive 
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the  same  advantage  from  this  action  as  if  the  award  had  been  good. 
At  any  rate,  that  would  be  the  case,  if  the  plaintiff  had  declared  in 
debt  upon  the  award,  for  in  that  case  he  would  have  been  entitled  to 
recover  the  whole  sum  awarded.  (The  Court  then  desired  him  to  pro- 
ceed to  the  other  point.)  The  plaintiff  ought  to  have  stated  in  the  last 
count  that  the  arbitrators  had  notice  of  the  deed  of  revocation.  ,  The 
allegation  is,  that  the  defendant,  by  a  deed  signed  and  sealed  by  him, 
reciting  as  therein  was  recited,  did  revoke.  The  plea,  therefore, 
merely  states  the  legal  effect  of  the  deed.  Now  the  mere  execution  of 
such  a  deed,  which  purports  to  revoke  the  authority  of  the  arbitrators, 
would  not  operate  as  a  revocation  without  express  notice,  and  therefore 
the  second  count  is  bad. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  defendant  is  entitled  to 
judgment  upon  the  demurrer  to  tho  plea  to  the  first  count  of  the  de- 
claration. The  ground  of  complaint  in  that  count  is  the  non-payment 
of  money  pursuant  to  the  award,  or  in  other  words,  a  breach  of  the 
covenant  to  perform  the  award  when  made.  It  appears  by  the  plea, 
that  the  defendant,  by  countermanding  the  authority  of  the  arbitrators, 
has  broken  the  covenant  to  abide  by  the  award,  or  that  whereby  he 
stipulated  not  to  hinder  the  arbitrators  tfom  making  an  award ;  and  it 
is  urged  on  the  part  of  the  plaintiff,  that  although  this  plea  is  an  an- 
swer to  the  cause  of  action  suggested  in  this  count,  yet  that,  inasmuch 
as  it  appears  upon  the  whole  record  that  the  defendant  has  been  guilty 
of  a  breach  of  covenant,  the  plaintiff  is  entitled  to  judgment  upon  that 
count,  and  the  case  of  Camlet/  v.  fFifistanley,  5  East,  266,  has  been 
relied  upon.  That  case,  however,  is  very  distinguishable  from  the 
present.  There  it  appeared  upon  the  face  of  the  plaintifi^s  count,  that 
the  award  was  made  after  one  of  the  parties  to  the  submission  had  be- 
come a  feme  covert.  Her  marriage  was  in  itself  a  revocation  of  the 
authority  of  the  arbitrators,  and  therefore  was  a  breach  of  the  cove- 
nant to  abide  by  the  award.  In  this  case,  the  breach  of  that  covenant 
is  disclosed  only  by  the  defendant's  plea,  and  it  never  has  been  held, 
that  a  plaintiff  who  seeks  to  recover  damages  for  one  ground  of  action 
stated  in  his  count,  is  entitled  to  recover  in  respect  of  another  disclosed 
by  the  defendant's  plea.  I  am  of  opinion,  that  a  plaintiff  can  recover 
only  in  respect  of  the  ground  of  action  stated  in  his  declaration.  As 
to  the  demurrer  to  the  last  count,  I  cannot  distinguish  this  from  Vyn- 
ior's  case.  There  the  allegation  was,  that  the  party  by  his  deed  revoked 
the  authority  of  the  arbitrator,  and  the  decision  was,  that  that  allega 
tion  imported  notice  to  have  been  given  to  the  arbitrator,  and  that  be* 
ing  so,  the  case  is  expressly  in  point  with  the  present  If  the  declara- 
tion in  this  case  had  alleged,  that  the  party  had  sealed  and  delivered 
a  certain  deed,  containing  therein  as  follows,  and  setting  out  the  deed, 
and  thereby  revoked  the  authority  of  the  arbitrators,  it  would  not  have 
been  sufficient,  for  that  would  only  have  been  an  allegation  of  the  effect 
of  the  deed.  Here  the  allegation  is,  that  there  was  an  express  revoca- 
tion by  deed. 

Bayley,  J.     It  is  laid  down  by  Lord  Coke  in  Vynior^^  case,  that 
*  there  is  a  difference  when  two  things  are  requisite  to  the  performanco 


512]  5  Barnewall  &  Alderson.  281 

of  an  act,  and  both  things  are  to  be  done  by  '^ne  and  the  same  party, 
as  in  the  case  of  feoffment,  gift,  demise,  revocation,  &c.,  and  when  two 
things  are  requisite  to  be  performed  by  several  persons,  as  in  the  case 
of  a  grant  of  a  reversion;  attornment  is  not  implied  in  it;  and  yet 
without  attornment  the  grant  hath  not  perfection ;  but,  forasmuch  as 
the  grant  is  made  by  one,  and  the  attortnnent  is  to  be  made  by  an- 
other, it  is  not  implied  in  the  pleading  of  the  grant  of  one;  but,  in  the 
other  case,  both  things  are  to  be  done  by  one  and  the  same  person,  and 
that  makes  the  difference.*'  Now,  here  the  allegation  is,  that  the  de- 
fendant by  deed  revoked  the  authority,  and  that  is  a  double  allegation, 
importing,  first,  that  the  party  executed  a  deed  of  revocation,  and  sec- 
ond, that  he  gave  notice  to  the  arbitrators.  The  plaintiff,  therefore, 
may  put  in  issue,  either  the  execution  of  the  deed,  or  the  fact  of  no- 
tice. I  think,  therefore,  that  Vynior*a  case  is  an  express  authority  to 
show  that  the  last  count  of  the  declaration  is  properly  framed,  and  for 
the  reasons  given  by  my  Lord  Chief  Justice,  I  am  also  of  opinion,  that 
the  defendant  is  entitled  to  judgment  on  the  demurrer  to  the  plea  to 
the  first  count 

HoLROTD,  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment upon  the  demurrer  to  the  first  plea.  This  case  is  very  distin- 
guishable from  Charnley  v.  Winstanlty  for  the  reasons  already  given 
by  my  Lord  Chief  Justice;  and  I  think  that  the  plaintiff,  who  by  his 
declaration,  seeks  to  recover  damages  for  the  causes  of  action  therein 
stated,  o«ight  not  to  be  allowed  to  recover  in  respect  of  another  cause 
of  action,  disclosed  by  the  defendant's  plea.  As  to  the  demurrer  to 
the  last  count,  Ft/nior's  case  is  an  authority  to  show  that  it  is  sufficient 
to  allege  that  the  party  by  deed  revoked  the  authority  witiiout  ex- 
pressly averring  that  notice  of  revocation  was  given  to  the  arbitrators, 
and  that  being  so,  the  judgment  must  be  for  the  plaintiff  upon  that 
count. 

Judgment  for  the  defendant  upon  the  demurrer  to  the  plea  to  the 
first  count,  and  judgment  for  the  plaintiff  upou  the  demurrer  to  the 

last.  COUDL* 

*  Beit,  Jn  WM  Bb«Ql  at  Cfaunbera. 


DRONEFIELD  v.  ARCHER.— p.  513. 

Where,  in  tbe  aoooont  between  pluintiff  and  defendant,  there  are  items  clearly  doe  on 
both  aides,  it  is  an  arrest  without  reasonable  and  probable  caose  within  43  U.  3,  c. 
46,  s.  3,  if  the  plaintiff  arrests  and  holds  tbe  defendant  to  bail  for  the  amount  due  to 
him,  without  at  tbe  same  time,  giving  him  credit  for  the  items  clearly  due  on  the  other 
tide  of  the  account  He  ought  only  to  hold  tbe  defendant  to  bail  for  the  admitted 
balance. 

THndal,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  taxing  the 
defendant's  costs  under  43  G.  3,  c.  46,  s.  3,  the  plaintiff  having  held 
t]ie  defendant  to  bail  without  any  reasonable  or  probable  cause.  It 
appeared  upon  the  affidavits,  that  the  plaintiff,  in  September,  1817^  en 
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tered  into  the  defendant's  service  under  a  verbal  contract,  under  which 
he  claimed  as  due  from  the  defendant,  a  sum  of  23/.  and  upwards. 
Against  this  demand,  however,  the  defendant  had  a  set-off,  which  was 
proved.  And  it  further  appeared,  that  on  the  8th  July,  1820,  when  a 
tender  of  2/.  I9s.  Sid.f  as  the  balance  due  was  made,  the  plaintiff  re- 
fused to  receive  it,  claiming  as  the  balance  then  due  to  him,  the  sum  of 
61.  I9s.  Sid.y  only.  The  jury  were  of  opinion  at  the  trial,  that  this  was 
the  true  balance,  and  thereupon  found  a  verdict  for  the  plaintiff,  dam- 
ages 41,  in  addition  to  the  sum  tendered.  On  the  10th  July,  the  de- 
fendant was  held  to  bail  in  the  sum  of  15/.  and  upwards. 

2>.  F.  Jone%  showed  cause,  and  contended  that  here  there  was  a 
reasonable  and  probable  cause  for  the. arrest,  the  amount  due  from  the 
defendant  being  upwards  of  15/.  As  to  the  set-off,  it  was  not  material, 
because  the  statutes  of  set-off  are  not  compulsory,  and  the  plaintiff 
could  not  be  certain  whether  the  defendant  would  set  off  the  debt  due 
to  him.  In  Broum  v.  Pigeon^  2  Campb.  594,  it  was  held,  that  where 
a  party  who  owed  another  23/.,  and  had  a  debt  of  10/.  due  to  him, 
arrested  the  other  party  for  10/.,  although  upon  the  balance  no  debt 
whatever  was  due  to  him,  no  action  could  be  maintained  for  a  malicious 
arrest. 

Tindaly  contra,  was  stopped  by  the  Court. 

Per  Curiam.  It  is  an  arrest  without  reasonable  or  probable  cause, 
if,  where  the  plaintiff  knows  that  the  defendant  has  a  set-off  reducing  the 
balance  below  15/.,  he  holds  the  defendant,  nevertheless,  to  bail  for  the 
whole  amount.  The  effept  of  the  statute  of  set-off  is  to  make  the  bal- 
ance really  due  the  debt  for  which  the  arrest  ought  to  be  made.  The 
Stat.  43  G.  3,  c.  46,  s.  3,  directs  that  if  a  plaintiff  holds  the  defendant  to 
bail  in  any  amount,  without  reasonable  or  probable  cause  for  so  holding 
him  to  bail,Jie  shall  pay  costs.  Now,  what  is  a  reasonable  and  probable 
cause  for  arrest?  Is  it  not  the  obtaining  security  for  that  which  is  fairly 
due?  Now  that  must  be  the  balance.  It  is  said,  that  a  defendant  is 
not  bound  to  set-off  the  debt  due  to, him.  That  is  a  very  good  reason 
why  the  plaintiff  should  be  allowed  to  include  in  his  declaration  the  whole 
sum  due  to  him,  but  it  is  no  ground  for  contending  that  a  party  should 
thus  be  deprived  of  his  liberty.  Suppose  a  plaintiff  has  made  advances 
to  a  merchant  to  the  amount  of  100,000/.,  the  true  balance  being,  after 
allowing  the  defendant's  set-off,  only  a  small  sum,  can  it  be  contended 
that  he  may  be  held  to  bail  to  the  full  amount  of  the  advances  made? 
If  so,  it  might  be  impossible  for  him  to  obtain  bail;  and  he  might,  by 
lying  in  prison,  commit  an  act  of  bankruptcy.  In  this  case  the  plain- 
tiff, when  the  tender  was  made  to  him,  admitted  the  balance  to  be  un- 
der 7/.,  and  yet,  notwithstanding,  two  days  after  that,  he  caused  the  de- 
fendant to  be  held  to  bail  for  15/.  and  upwards.  He  had,  therefore,  no 
reasonable  or  probable  cause  for  holding  him  to  bail  in  that  amount 
The  rule  must  be  made  absolute. 

Rule  absolute.* 

*  In  Feeley  v.  Reed,  on  a  later  day  in  the  tenn,  a  qneetion  aroaei  whether  executors,  hav- 
ing held  a  party  to  bail  without  reasonable  or  probable  cauae,  for  a  debt  due  to  their  testae 
tor,  were  within  the  act  And  the  court  held  that  they  were,  because  an  action  for  a  ma* 
licioua  arrest  would  lie  against  them,  and  this  was  an  analogous  remedy. 
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COBB,  Assignee  of  MONSEY,  a  Bankrupt,  v.  SYMONDS  and 
Another. — p.  516. 

A  nnuggler  nuy  be  a  trader  within  1  Jac.  1,  c.  15,  a.  2,  a)«  being  a  person  who  seeks  hii 
trade  of  living  by  buying  and  selling,  although  such  buying  and  selling  bo  illegal.  A  po- 
nalty  due  to  the  crown  is  a  debt  within  21  Jac.  1,  c  19,  a  2,  and,  therefore,  where  a 
trader  lay  in  prison  above  two  months,  being  unuble  to  {»ay  exchequer  penalties  for  smug- 
gling: neid,  that  it  was  an  act  of  bankruptcy. 

Trover  for  cattle,  goods,  and  chattels,  the  property  of  the  bankrupt 
before  his  bankruptcy.  Plea,  general  issue.  At  the  trial  before  Dal- 
las, G.  J.,  at  the  last  Summer  assizes  for  the  county  of  Norfolk,  the 
principal  questions  were,  as  to  the  trading  and  act  of  bankruptcy.  As 
to  the  first,  the  only  instances  of  buying  and  selling  which  were  proved, 
were  the  purchase  of  large  quantities  of  smuggled  goods,  and  the  sale 
of  those  articles  by  retail.  No  act  of  buying  and  selling  legal  goods 
was  given  in  evidence.  The  act  of  bankruptcy  consisted  in  lying  in 
prison  above  two  months  at  the  suit  of  the  crown,  for  penalties  incurred 
by  him  in  consequence  of  his  smuggling  transactions.  The  Lord  Chief 
Justice  thought,  that  as  to  the  first,  the  case  fell  within  Ex  parte  Mey- 
motty  1  Atk.  197,  and  that  as  to  the  second,  the  penalty  might  properly 
be  considered  as  a  debt,  and  so  the  act  of  bankruptcy  was  sufficient. 
The  plaintiff  accordingly  had  a  verdict.  Frere^  Serjt.,  in  last  Michael- 
mas term  obtained  a  rule  nisi  for  entering  a  nonsuit.     And  now, 

Blossett^  Serjt.,  Storks  and  Rolfe^  showed  cause.  In  this  case  there 
was  a  sufficient  trading,  unless  the  illegality  of  it  makes  the  difference. 
The  statutes  relating  to  bankruptcy,  speak  of  the  bankrupt  as  an 
offender,  and  the  preamble  to  1  Jac.  1,  c.  15,  speaks  of  such  as  wilfully 
and  wickedly  become  bankrupts.  And  it  would  surely  be  absurd  to 
argue,  that  an  additional  offence,  by  which  he  is  more  wickedly  and 
wilfully  a  bankrupt,  could  prevent  him  from  having  a  commission  taken 
out  against  him.  Suppose  a  person  trades  without  having  served  an 
apprenticeship,  could  it  be  contended  that  this  would  prevent  him  from 
being  a  bankrupt  ?  Here,  he  seeks  his  living  by  buying  and  selling, 
and  the  very  circumstance  that  his  trade  is  illegal,  puts  his  estate  in 
greater  danger,  and  requires  that  his  real  creditors,  whose  debts  are 
unaffected  by  the  illegal  transactions,  should  have  this  protection.  The 
only  effect  of  the  smuggling  transactions  would  be  to  prevent  the  debts 
tainted  with  it  from  being  received  or  proved  ubder  the  commission. 
The  object  of  the  bankrupt  laws  was  to  protect  the  meritorious  cre- 
ditors, and  prevent  them  from  being  placed  in  jeopardy  by  the  impro- 
per speculations  of  their  debtor.  The  case  Hx  parte  Meymott  is  an 
express  authority  in  point,  and  has  been  uniformly  acted  upon.  In 
1806,  Johnson  the  smuggler  was  made  a  bankrupt,  and  this  point  was 
never  taken  as  an  objection  to  the  commission.  As  to  the  act  of  bank- 
ruptcy, it  is  clear,  a  penalty  is  a  debt  due  to  the  crown,  and  the  21 
Jac.  1,  c.  19,  s.  2,  which  makes  the  lying  in  prison  two  months  an  act 
of  bankruptcy,  is  quite  general.  This  is  clearly  as  much  within  the 
mischief  to  be  remedied  as  any  ordinary  debt. 

Scarlett,  Frere,  Serjt,  and  RobvMon,  contra.     Nothing  can  be  done 
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under  such  a  commission  as  this.  For  all  the  transactions  in  which  the 
bankrupt  was  engaged,  were  illegal,  and  so  the  debts  due  to  him  under 
this  illegal  trading  could  not  be  assigned.  It  does  not  appear  that 
Johnson's  case  was  contested.  In  JEx  parte  Meymott^  this  was  not  the 
point  decided,  but  merely  an  obiter  dictum  of  Lord  Habdwigeb.  An 
infant  cannot  be  made  a  bankrupt.  Rex  v.  Oole^  1  Lord  Rajm.  444, 
and  the  reason  siven  is,  because  he  cannot  contract  debts.  Here,  the 
debts  contracted  are  not  recoverable,  being  tainted  with  smuggling. 
As  to  getting  his  living  by  buying  and  selling,  that  must  surely  mean 
by  a  legal  buying  and  selling.  Why  should  an  individual  like  this  have 
the  benefit  of  a  certificate  to  protect  himself  from  any  future  demands  ? 
Suppose  the  case  of  a  receiver  of  stolen  goods,  who  equally  gets  his 
living  by  buying  and  selling  them ;  could  he  be  made  a  bankrupt  as  a 
trader  ?  No  person  could,  under  the  circumstances  of  this  case,  have 
given  credit  to  him  as  a  trader.  As  to  the  second  point,  the  statute 
only  speaks  of  arrest  for  a  debt,  and  says  nothing  of  penalties  due  for 
offences  committed.  A  lying  in  prison  for  a  misdemeanor  is  not  within 
it,  and  this  is  of  the  same  nature. 

Abbott,  C.  J.  The  words  of  the  statute  1  Jac.  1,  c.  15,  s.  2,  are, 
that  all  persons  seeking  their  trade  of  living  by  buying  and  selling, 
may  be  made  bankrupts ;  and  I  think  the  safest  course  for  us  to  pursue, 
will  be  to  give  effect  to  the  plain  meaning  of  these  words.  I  can  find 
nothing  to  satisfy  me,  that  the  legislature  did  not  intend  to  include  in 
them  every  species  of  buying  and  selling,  whether  legal  or  illegal.  If 
therefore  the  point  was  entirely  new,  I  should  be  of  opinion,  that  this 
was  a  sufficient  trading  within  the  statute.  But  fortified  as  I  am  by 
the  opinion  of  that  very  eminent  lawyer,  Lord  Hardwicke,  I  entertain 
no  doubt  on  the  subject.  It  is  very  true,  that  this  was  not  the  point 
decided  in  Ex  parte  Meymatt^  1  Atk.  197,  but  Lord  Hardwicke  there 
assumes  it  as  a  proposition  incapable  of  being  denied,  and  builds  his 
argument  upon  it.  On  the  other  point,  I  am  clearly  of  opinion,  that 
a  penalty  due  to  the  crown  is  a  debt  within  21  Jac.  1,  c.  19,  s.  2,  and 
that  the  lying  two  months  in  prison  under  it  in  the  present  case,  was  a 
sufficient  act  of  bankruptcy.     The  rule  must  therefore  be  discharged. 

HoLROTD,  J.*  I  am  of  the  same  opinion.  As  to  the  act  of  bankruptcy,  it 
is  clearly  within  the  statute,  for  it  is  equally  a  proof  of  a  party's  insolvency, 
whether  he  lie  in  prison  because  he  is  unable  to  pay  a  penalty  or  a  debt. 
As  to  the  question  whether  this  was  a  sufficient  trading,  I  am  of  opinion^ 
both  on  the  words  of  the  statute,  the  authority  of  Lord  Hardwicke,  and 
the  principle  of  the  thing,  that  we  ought  to  decide  that  the  illegality 
of  it  can  make  no  difference.  The  words  of  the  statute  are  general ; 
^'  persons  seeking  their  trade  of  living  by  buying  and  selling."  Now 
in  this  case  the  party  did  so ;  and  he  therefore  falls  within  the  words. 
But  it  is  said  that  it  must  be  a  lawful  buying  and  selling.  The  statute, 
however,  is  entirely  silent  upon  that  subject,  and  it  would  be  very 
Strang,  if  a  party  could  set  up  his  own  illegality,  to  prevent  himself 
from  being  made  a  bankrupt.  Lord  Hardwicke,  in  Ex  parte  Meymott^ 
puts  this  case  as  one  without  doubt^  and  appears  to  refer  to  it  as  if 
♦  Bayley,  J.,  in  the  Bail  Court. 
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there  hac^  been  a  case  decided  upon  the  point.  As  to  the  princif^^o, 
it  seems  to  me  that  traders  are  liable  to  greater  losses,  when  the  tru<Ie 
which  they  carry  on  is  unlawful,  and  persons  advancing  them  money 
are  subjected  thereby  to  greater  risk.  Then  if  so,  the  summary  juris- 
diction of  a  commission  of  bankruptcy  is  peculiarly  advantageous  in 
such  cases.  Upon  principle,  therefore,  it  seems  to  me,  this  would  fall 
within  the  mischief  intended  to  be  remedied  by  the  statutes  against 
bankrupts.  But  if  that  were  uncertain,  it  Beesas  to  me  that  it  is  quite 
sufficient  that  it  falls  within  the  words  oif  the  clause  in  1  Jac.  1,  c.  15« 
Upon  both  points,  therefore,  I  agree  with  the  opinion  which  my  Lord 
G.  J.  has  pronounced. 

Best,  J.  A  man  who  owes  a  penalty  is  a  debtor  to  the  king,  and  I 
am  therefore  clearly  of  opinion,  that  there  was  a  sufficient  act  of  bank- 
ruptcy in  this  case.  As  to  the  other  point,  the  opinion  given  by  Lord 
Habdwicke,  in  JEx  parte  Meymott^  is  decisive,  and  that  opinion  has 
been  acted  on  ever  since.  The  original  statutes  of  bankruptcy  treat 
the  bankrupt  as  a  criminal,  and  were  intended  to  give  prompt  execution 
against  him ;  and  till  more  modern  times,  they  never  contemplated  any 
protection  to  him.  It  seems  to  me,  therefore,  that  a  party  who  actually 
gains  his  living  by  buying  and  selling  cannot  be  allowed  to  say,  that 
because  that  buying  and  selling  was  illegal,  he  is  not  to  be  made  a 
bankrupt.     This  rule  must  therefore  be  discharged. 

Rule  discharged. 


DAWSON  V.  LINTON,  Esquire.— p.  621. 

IHiere,  by  a  local  act,  it  was  proTided  that'  a  drainage  tax  should  be  piud  by  the  tenants 
of  the  lands  and  gprounds  charged  with  the  same,  who  might  dednot  and  retain  th 
same  oat  of  the  rents  payable  to  their  landlord.  And  also*  that  in  case  of  neglect  to 
pay,  the  tax  might  be  levied  by  distress  on  the  goods  and  chattels  which  should  be 
foand  on  the  lands  charged  with  the  tax  in  arrear,  and  if  the  same  should  be  untenanted, 
or  not  safficient  distress  could  be  found,  the  lands  and  grounds  chargeable  should  re- 
main as  a  surety  for  the  payment  thereof,  and  might  be  taken  possession  of,  and  let  in 
discharge  of  the  tax :  Held,  that  the  tenants  to  be  charged  with  the  tax  were  those  in 
whose  time  the  tax  accrued  due,  and  not  the  tenants  for  the  time  being.  And,  there- 
fore, where  an  outgoing  tenant  having  paid  his  rent  in  full,  had  left  property  on  the 
premises,  which  was  afterwards  distrained  for  the  tax  dne  during  his  tenancy,  and  he 
was  obliged  to  pay  it :  Held,  that  he  might  recover  the  same  in  an  action  against  his 
landlord  for  money  paid. 

Assumpsit  upon  several  special  counts,  and  also  for  money  paid  to 
the  use  of  the  defendant.  Plea,  general  issue.  At  the  trial,  before 
Richardson,  J.,  at  the  last  Lincoln  assizes,  the  only  question  was,  as 
to  the  liability  of  the  defendant  to  repay  to  the  plaintiff  the  sum  of 
20/.  14«.  for  a  drainage  tax.  It  appeared  that  the  plaintiff  had  been 
tenant  to  the  defendant  of  a  farm,  situate  within  a  certain  district,  lia- 
ble to  a  drainage  tax  of  1«.  per  acre.  He  paid  his  rent  in  full  to  the 
defendant,  and  quitted  the  farm,  on  the  6th  April,  1820,  but  did  not 
pay  the  drainage  tax  then  due.  When  he  quitted,  by  the  permission 
of  the  incoming  tenant,  he  left  a  stack  of  wheat  on  the  premises.    A 
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demand  being  in  July  1820  made  on  the  incoming  tenant  by  the  col- 
lector for  the  year's  drainage  tax,  due  April  6ch,  1820,  the  tenant 
refused  to  pay  it,  and  a  warrant  of  distress  having  been  obtained,  the 
plaintiff's  stack  of  wheat  was  distrained,  and  in  consequence,  the  plain- 
tiff was  obliged  to  pay  the  amount  of  the  tax.  By  the  local  act  it  was 
provided,  that  the  tax  should  be  paid  by  the  tenants  of  the  lands  and 
grounds  charged  with  the  same  respectively;  and  that  such  tenants 
should  and  might  deduct  and  retain  the  same  out  of  the  rents  payable 
to  their  landlord ;  and  also,  that  in  case  of  neglect  to  pay,  the  tax 
might  be  levied  by  distress  on  the  goods  and  chattels  which  should  be 
found  on  the  lands  charged  with  the  tax  in  arrear ;  and  if  the  same 
should  be  untenanted,  or  no  sufficient  distress  could  be  found,  the  lands 
and  grounds  chargeable  should  remain  as  a  surety  for  the  payment 
thereof,  and  might  be  taken  possession  of,  and  let  in  discharge  of  the 
tax.  It  was  contended,  at  the  trial,  that  the  succeeding  tenant  was 
liable  for  the  tax,  and  therefore  that  the  action  shouM  have  been 
against  him.  The  plaintiff  had  a  verdict.  Reader ^  in  last  Michael- 
mas term,  obtained  a  rule  nisi  for  entering  a  nonsuit.  And  now 
Balguffy  who  showed  cause,  was  stopped  by  the  Court,  who  called  on 
Clarke  and  Reader  to  support  the  rule.  The  act  of  parliament 
directs  the  tax  to  be  paid  by  the  tenant  of  the  land  charged ;  now  that 
must  mean,  not  the  tenant  in  whose  time  the  tax  accrued,  but  the  ten- 
ant for  the  time  being ;  and  it  is  confirmed  by  the  subsequent  provision, 
making  the  land  itself  liable  if  untenanted.  Then  if  so,  the  incoming 
tenant  should  have  paid  it,  and  might  have  deducted  it  from  the  next 
rent.  It  was  his  default,  therefore,  which  caused  the  distress  to  be 
taken  of  the  wheat;  and  consequently  the  action  should  have  been 
brought  against  him.  If  this  were  not  so,  the  tenant,  by  having  on  the 
farm  the  goods  of  various  persons,  all  of  which  might  be  distrained  for 
the  tax,  might  subject  the  landlord  to  a  variety  of  actions. 

Abbott,  G.  J.  It  is  clear  that  this  tax  must  ultimately  fall  on  the 
landlord,  and  that  the  plaintiff  has  paid  his  money  in  discharge  of  it ; 
he  has  therefore  a  right  to  call  upon  the  landlord  to  repay  it  to  him. 
I  think  the  meaning  of  the  act  was  to  make  the  tax  payable  by  the 
tenant  in  whose  time  it  became  due,  and  who  received  the  benefit  of  the 
drainage.  If  it  had  then  been  paid,  the  plaintiff  might  have  deducted 
it  from  his  rent ;  but  as  he  was  not  called  on  to  pay  it  till  after  the  rent 
had  been  paid,  I  think  he  has  now  the  right  to  require  the  landlord  to 
reimburse  him.  It  might  be  very  hard,  if  the  new  tenant  were  to  be 
compelled  to  advance  money  to  pay  the  tax  for  his  predecessor,  even 
though  ultimately  he  would  be  entitled  to  recover  it.  Here,  the  action  is 
onl^  for  money  paid  for  the  defendant,  and  not  for  any  special  damage 
arising  from  the  distress.     The  verdict  is  therefore  right. 

Rule  discharged. 
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DOE,  on  the  Demise  of  SUTTON,  v.  RIDGWAY.— p-  523. 

Where  a  nile  has  been  obtained  for  staying  the  proceedings  in  ejectment  till  the  costs  of  a 
fbriner  ejectment  have  been  paid,  the  Court  will  not  interfere,  and  permit  the  defendant,  in 
case  those  costs  are  not  paid  before  a  certain  day,  to  be  named  by  the  Court,  to  non  pros 
the  ejectokent  pending. 

Gaseleey  applied  for  a  rule  calling  upon  the  lessor  of  the  plaintiff  to 
show  cause  why  in  default  of  payment  of  the  costs  of  a  former  eject- 
ment between  these  parties  within  a  certain  time  to  be  named  by  the 
Court,  the  defendant  should  not  be  at  liberty  to  non  pros  the  present 
ejectment  It  appeared  on  the  aflSdavits,  that  Anne  Walker,  the  per- 
son last  seized,  died  October  14th,  1801,  and  that  the  lessor  of  the  plain- 
tiff filed  his  bill  in  equity  to  recover  the  premises  in  1819,  which  bill 
was,  on  demurrer,  dismissed.  In  Trinity  term,  1819,  he  brought  an 
ejectment,  and  on  the  trial,  at  the  Summer  assizes  of  that  year,  was  non- 
suited. In  Hilary  term,  1820,  a  second  ejectment  was  brought,  and 
at  the  trial,  at  the  su])sequent  Lent  assizes,  the  defendant  had  a  verdict 
On  the  13th  October,  1821,  a  fresh  declaration  in  ejectment  was  deliv- 
ered, and  in  Michaelmas  term  last,  a  rule  was  obtained,  and  made  ab- 
solute, for  staying  the  proceedings  until  the  costs  of  the  former  eject- 
ment were  paid.  These  costs  had  been  taxed  and  were  still  unpaid. 
It  was  admitted  that  there  was  not  any  precedent  for  such  a  motion. 

Per  Curiam,  There  is  no  precedent  for  such  a  motion  as  this;  and 
the  effect  of  it  would  be  this,  that  if  the  party  could  not  pay  the  costs 
within  the  time  limited,  he  would  be  altogether  deprived  of  his  remedy 
by  ejectment,  the  twenty  years  having  now  expired.  We  think  we 
ought  not  to  go  further  than  the  precedents  have  already  gone  in  these 
cases. 

Rule  refused. 


The  KING  v.  the  Inhabitants  of  WILMINGTON.— p.  525. 

Ihuing  the  minority  of  a  child,  there  can  be  no  emancipation  unlew  he  marries,  and  ao  be- 
comes himself  the  head  of  a  family,  or  contract  some  other  relation,  so  as  wholly  and  per- 
manently to  exclude  the  parental  control.  Semble,  that  the  acquiring  a  settlement  of  his 
own  does  not  properly  constitute  an  emancipation. 

Two  justiceB  bj  their  order  removed  John  Moore,  his  wife  and 
family,  from  the  parish  of  Crayford  to  the  parish  of  Wilmington,  in 
the  county  of  Kent.  The  sessions  on  appeal  tsonfirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper,  John  Moore,  never  did  any  act  by  which  he  acquired  a 
settlement  in  his  own  right.  In  the  year  1814,  he  was  removed  with 
his  father,  Thomas  Moore,  by  an  order  of  two  justices,  from  the  parish 
of  Crayford  to  the  parish  of  Wilmington,  as  the  place  of  settlement  of 
the  pauper's  father,  which  order  was  appealed  against,  and  upon  the 
hearing  of  the  appeal  confirmed.     The  pauper,  m  the  same  year^  re- 
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turned  with  his  father  into  the  parish  of  Crayford,  and  was  hired  by 
the  week  to  Sir  Henry  Crewe,  in  that  parish,in  whose  service  he  con- 
tinued as  a  weekly  servant  for  nearly  two  years.  Upon  leaving  the 
service  of  Sir  Henry  Crewe,  he  followed  the  occupation  of  mole-catch- 
ing in  the  parish  of  Crayford,  by  which  he  obtained  his  own  living. 
He  never  resided  with  his  father's  family,  nor  did  his  father  exercise 
any  control  over  him.     In  the  latter  end  of  the  year  1815,  when  the 

?auper  was  about  17,  his  father  left  Crayford,  and  went  to  live  first  at 
^oplar,  in  a  tenement  at  4«.  per  week,  where  he  continued  about  eight 
months,  and  in  or  about  the  month  of  February,  1817,  went  to  liow, 
where  he  rented  a  house  and  orchard  at  2QL  per  annum,  and  in  which 
he  still  continues  to  reside.  Whilst  the  pauper  followed  the  business 
of  mole-catching  at  Crayford,  he  used  occasionally  to  visit  his  father 
both  at  Poplar  and  at  Bow,  and  once  slept  at  the  father's  house  in  Pop- 
lar, but  he  did  not  receive  any  maintenance  or  assistance  whatsoever 
from  his  father.  After  the  father  had  occupied  the  house  at  Bow  for 
rather  more  than  a  year,  the  pauper,  who  was  then  about  19  years  of 
age,  married  his  present  wife.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  pauper  before  his  marriage  was  emancipated  bj 
his  earning  his  own  livelihood,  in  the  manner  before  mentioned,  in  the 
parish  of  Crayford. 

BoUand,  in  support  of  the  order  of  sessions,  contended,  that  the  pau* 
per  was  emancipated  at  the  time  when  the  father  gained  his  settlement 
at  Bow.  And  he  relied  on  the  case  of  Ectatwoodhey  v.  WeHwaodkey^ 
1  Str.  438,  and  Lord  Kenyon's  judgment  in  Rex  v.  Offchurchy  8  T. 
R.  114,  and  Bex  v.  Walpole  St.  Peter' 8,  Burr.  S.  C.  688, 

BerenSy  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  It  is  of  importance  to  lay  down  so  general  rule  for 
the  guidance  of  magistrates  on  this  subject  of  emancipation,  and  the 
best  which  I  can  suggest  is  this,  that  during  the  minority  of  a  child 
there  can  be  no  emancipation,  unless  he  marries,  and  so  becomes  him- 
self the  head  of  a  family,  or  contracts  some  other  relation,  so  as  wholly 
and  permanently  to  exclude  the  parental  control.  I  say  nothing  about 
his  acquiring  a  settlement  of  his  own,  because  that  does  not,  as  it  seems 
to  me,  properly  fall  under  this  head.  There  can  be,  however,  no  ques- 
tion, that  in  that  case  he  is  only  removable  to  his  own  acquired  settle- 
ment. Here,  the  pauper  was  under  21,  and  had  neither  married  nor 
contracted  any  such  relation  as  I  have  described,  at  the  time  when  his 
father  acquired  the  settlement  at  Bow.  He  was  therefore  not  emanci- 
pated, and  the  order  of  sessions  is  wrong. 

Order  of  sessions  quashed.* 

•  8m  iZex  ▼.  WiUon  omn  Twambrookt,  8  T.  K.  856. 
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The  KING  v.  RIDGWAY.— p.  527. 

Where  the  sessions,  w!thoat  hearing  the  merits,  qaa^^hed  a  conriction  under  30  &  40  G. 
8,  c.  106,  8.  1,  for  %  defect  in  form,  the  Court  of  King's  Bench  will,  upon  a  remnral 
of  the  order  bj  eertiorari,  quash  the  order  of  sessions,  if  they  are  of  opinion  that  there 
is  no  defect  in  form,  and  send  the  case  back  to  be  beard  upon  the  merits.  It  was 
stated  in  such  conviction  that  defendants  had  attended  a  meeting  foV  cnrrjing  on  a 
combination  of  Journeymen,  for  tht  purpose  of  obtaining  an  advance  of  wages :  Held, 
that  this  ezpreosion  was  synonjmous  with  the  words  of  the  act,  which  prohibits  com- 
binations  to  obtain  an  advance  of  wages,  and  that  the  conviction  was  sufficient. 

This  was  an  appeal  to  the  quarter  sessions  of  the  peace  for  the 
county  of  Lancaster,  against  the  following  conviction,  for  an  offence 
under  the  statute  39  and  40  G.  3,  c.  106,  s.  4.  Lancaster,  to  wit.  Be 
it  remembered,  that  on  the  19th  day  of  March,  1821,  T.  H.,  &c.,  are 
convicted  before  us,  R.  P.  and  S.  W.,  Esquires,  two  of  his  majesty's 
justices  of  the  peace  for  the  county  of  Lancaster,  of  having,  on  the  10th 
of  March,  in  the  year  aforesaid,  and  within  the  space  of  three  calendar 
months  next  before  this  present  19th  day  of  March,  in  the  year  afore- 
said, at  Great  Bolton,  in  the  county  of  Lancaster,  attended  a  meeting 
of  journeymen  and  workmen,  then  and  there  had  and  held,  for  the 
purpose  of  maintaining,  supporting,  continuing,  and  carrying  on  a  com- 
bination, for  a  purpose,  by  the  statute  in  such  case  made  and  provided, 
and  hereinafter  next  mentioned,  declared  to  be  illegal,  to  wit.  A  com- 
bmation  of  journeymen  and  workmen  in  the  business  of  bleaching,  for 
the  purpose  of  obtaining  an  advance  of  wages  in  that  business,  contrary 
to  the  statute  made  in  tne  39th  and  40th  years  of  the  reign  of  his  late 
majesty,  King  George  the  Third,  intituled,  &c.  When  the  appeal 
came  on  to  be  heard,  several  objections  were  taken  by  the  counsel  for 
the  appellants  to  the  form  of  the  conviction.  And  the  Sessions,  with- 
out hearing  any  evidence  on  the  merits,  made  an  order  for  quashing 
the  conviction,  subject  to  the  opinion  of  this  Court  as  to  its  suflSciency 
in  point  of  form. 

J.  Williams  and  Denman^  in  support  of  the  order  of  sessions.  Even 
supposing  the  sessions  wrong,  there  is  no  precedent  which  can  be 
found,  where  this  Court  have  ever  interfered  after  the  sessions  have 
quashed  a  conviction.  This  is  like  moving  for  a  new  trial  after  an 
acquittal  for  a  misdemeanour,  owing  to  a  misdirection  on  the  part  of 
the  Judge,  which  is  never  allowed.  The  cases  in  which  this  has  been 
done  before,  are  Rex  v.  Allen^  15  East,  345,  Rex  v.  Cook^  3  T.  R.  619, 
and  Rex  v.  Redfeame^  4  T.  R.  273.  But  all  those  cases  were  reserved 
on  facts,  and  in  the  two  latter,  the  convictions  had  been  affirmed  by 
the  sessions.  Here  too  the  act  on  which  this  conviction  proceeds,  has 
fixed  a  limited  time  within  which  the  charge  must  be  preferred,  which 
affords  an  additional  argument  against  reserving  a  case  on  a  mere  point 
of  form,  and  after  long  delay  in  the  court  above,  again  trying  the 
merits  at  the  sessions.  But  supposing  this  not  to  be  well  foundea  as  a 
preliminary  objection,  then  the  conviction  is  defective  in  form.  It  only 
states,  that  the  parties  convicted,  attended  a  meeting  for  the  purpose 
of  maintaining,  supporting,  continuing,  and  carrying  on  a  combination 
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for  a  purpose  by  the  statute  declared  to  be  illegal,  viz.  a  combination 
for  the  purpose  of  obtaining  an  advance  of  wages.  Now  this  does  not 
follow  the  words  of  the  act  39  and  40  6.  3,  c.  106,  the  third  section  of 
which,  in  describing  the  combinations  thereby  made  illegal,  calls  them 
combinations  to  obtain  an  advance  of  wages.  Now,  a  combination  for 
the  purpose  of  obtaining,  is  not  necessarily  a  combination  to  obtain. 
For  the  former  would  include  combinations  for  an  idle,  foolish,  and 
irrelevant  purpose,  but  the  latter  could  only  mean  such  as  are  likely 
or  calculated  to  obtain  the  end.  And  this  was  the  opinion  of  Lord 
ELLENBOROuan  in  Rex  v.  Nield  and  Others^  6'  East,  426,  where  he 
says,  '^  It  is  not  enough  that  the  agreement  should  be  for  the  purpose 
of  controlling,  that  is,  with  intent  to  control,  but  it  must  be  entered 
into  for  controlling,  that  is,  for  effecting  that  object."  That  is  pre- 
cisely in  point  with  the  present  case.  The  safest  way  in  these  cases  is 
to  follow  exactly  the  words  of  the  statute. 

Scarlett^  Coltman^  and  StarkiCy  contra,  were  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion,  that  in  this  case  the  order  of  ses- 
sions is  wrong  and  must  be  quashed.  This  order  is  brought  before  us 
by  certiorari,  and  that  being  so,  we  find  that  the  original  conviction 
has  been  quashed  by  the  sessions  for  informality.  It  is  then  our  duty 
to  examine  it,  and  if  we  cannot  see  any  informality  in  it,  to  quash  the 
order  of  sessions.  But  in  so  doing,  we  ought  not  to  deprive  the  party 
of  his  appeal  on  the  merits,  and  therefore,  we  shall,  after  quashing  the 
order  of  sessions,  send  the  case  back  to  them  to  enter  continuances  and 
hear  the  appeal.     Then  is  there  any  informality  ?     No  man  entertains 

f  eater  respect  for  the  opinion  of  Lord  Ellenborouqh  than  I  do,  but 
own  that  the  observation  quoted  from  Rex  v.  Nield  and  Others  is  not 
satisfactory  to  my  mind.  He  seems  to  have  considered  the  word  '^  pur- 
pose" as  synonymous  with  the  word  ''intent,"  and  to  have  thought 
that  an  agreement  with  intent  to  control  might  not  be  an  agreement  to 
control.  But  looking  at  this  act  of  parliament,  I  am  of  opinion  that  a 
combination  for  the  purpose  of  obtaining,  and  a  combination  to  obtain 
an  advance  of  wages,  are  the  same.  The  third  section  expressly  pro- 
hibits combinations  to  obtain  an  advance  of  wages,  or  to  lessen  the 
time  of  work,  or  to  decrease  the  quantity,  or  for  any  other  purpose 
contrary  to  the  act.  That  shows,  that  the  legislature  in  using  the 
word  "purpose"  in  this  act,  meant  it  to  be  synonymous  not  with 
"intent,"  but  with  "object."  The  same  observation  is  deducible  from 
the  words  of  the  fourth  section.  I  think,  therefore,  that  there  is  no 
difference  in  the  sense  of  the  words  used  in  this  conviction  and  the 
words  of  the  act  of  parliament,  and  if  so,  the  conviction  is  sufficient. 

Batlet,  J.  I  am  of  the  same  opinion.  The  very  words  of  the 
statute  need  not  be  used  in  the  conviction,  it  is  sufficient  if  the  words 
used  are  equivalent  with  the  words  of  the  act.  Now,  here  the  words 
"for  the  purpose  of  obtaining,"  and  "to  obtain,"  are,  looking  at  this 
act  of  parliament,  clearly  synonymous.  As  to  the  other  question,  I 
entertam  no  doubt.  The  sessions  have  quashed  the  conviction  for  want 
of  form,  and  upon  its  being  brought  before  us,  no  want  of  form  appears. 
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Their  order  is  therefore  wrong,  but  I  agree  that  the  case  should  be 
remitted  to  them,  that  they  may  now  hear  it  on  the  merits. 
Best,  J.,*  concurred. 

Order  of  sessions  qnashed,  and  case  sent  back  to  the  sessions  to 
enter  continuances  and  hear  the  appeal  on  the  merits. 
*  Holroyd,  J.,  had  left  the  Ck)art. 


The  KING  v.  the  Mayor,  &c.,  of  GREAT  YARMOUTH.— p.  531. 

Where,  in  e  case  in  which  a  corporation  were  defendanta,  the  record  is  withdrawn,  in  conae- 
qaence  of  the  abeence  of  a  material  witnen,  who  ie  one  of  the  corporation,  and  it  doee  not 
appear  that  such  absence  arises  from  the  act  of,  or  is  in  collusion  with  the  other  corpora- 
tors, the  prosecutor  will  be  compelled  to  pay  the  costs  of  not  proceeding  to  trial,  pursuant 
to  notice. 

Bhsseitj  Serjt.,  had  obtained  a  rule  to  show  cause  why  the  Master 
of  the  Crown  Office  should  not  again  examine  the  matter,  and  tax  the 
defendants  their  costs  in  this  case,  which  was  a  traverse  to  return  to  a 
writ  of  mandamus,  commanding  the  defendants  to  admit  the  prosecu- 
tor to  his  freedom.  It  appeared  that  William  Barth,  one  of  the  com- 
mon cbuncilmen  of  the  borough,  was  a  material  witness  on  behalf  of 
the  prosecutor,  and  subpoenaed  to  attend  the  trial  at  the  last  assizes  for 
Norfolk.  In  consequence  of  his  absence,  the  record  was  withdrawn. 
The  Master  of  the  Crown  Office  certified,  that  upon  reading  the  affi- 
davits produced  before  him  on  both  sides,  he  was  of  opinion  that  costs 
ought  not  to  be  paid  by  the  prosecutor,  for  not  proceeding  to  trial  in 
•his  case,  it  appearing,  that  the  not  proceeding  to  trial  was  occasioned 
by  the  absence  of  one  of  the  witnesses  subpoenaed  by  the  prosecutor, 
vhich  witness  was  a  member  of  the  corporation,  and  for  whose  absencf 
there  was  not  any  sufficient  excuse.  It  was  contended,  in  support  of 
the  rule,  that  the  Master  had  proceeded  upon  a  wrong  principle,  inas- 
much as  the  mere  circumstance  of  the  witness  being  a  member  of  the 
corporation,  and  being  absent  without  sufficient  reason,  was  not  suffi- 
cient, unless  it  appeared  also,  that  in  absenting  himself,  he  had  acted  in 
collusion  with  tlie  defendants. 

The  Court y  after  hearing  Storks^who  showed  the  cause,  and  Blossettj 
Serjt.,  and  E,  Mdtrsoriy  in  support  of  the  rule,  directed  that  the  case 
should  go  back  to  the  Master  to  examine  the  affidavits  again  as  to  the 
point,  whether  the  absence  of  the  witness  was  produced  by  the  act  of, 
or  in  collusion  with  the  other  corporators,  directing  him  to  award  costs, 
in  case  he  was  of  opinion  that  the  witness'  absence,  although  without 
sufficient  excuse,  arose  entirely  from  his  own  act. 

Rule  absolute. 


292  BLtiNDELL».  Blundell.  H.T.  1822.  [533 


BLUNDELL  v.  BLUNDELL.— p.  533. 

Where  an  attorney  knowing  that  bail  are  insufficient,  puts  them  in,  and  gives  notice  of 
justification,  he  will  be  personally  liable  to  pay  the  costs  of  the  opposition. 

Andrews  had  obtained  a  rule  to  show  cause  why  the  defendant's 
attorney  should  not  pay  to  the  plaintiff's  attorney  the  costs  of  the  op- 

I)ositious  to  bail  in  this  case.  It  appeared  that  on  the  17lh  December 
ast,  notice  was  given  in  the  name  of  the  defendant's  attorney,  that  two 
persons  of  the  names  of  Miles  and  Hutchings  would  justify  as  bail  on 
the  20th  December.  At  the  time  when  the  notice  was  served,  the  ma- 
naging clerk  of  the  defendant's  attorney  assured  the  plaintiff's  attorney 
that  the  bail  were  both  respectable  persons,  and  requested  that  he  would 
consent  to  their  justification.  It  turned  out,  however,  upon  inquiry, 
that  Hutchings  was  an  insolvent,  and  upon  this  being  discovered,  the 
bail  did  not  justify.  On  the  22d  December,  application  was  made  to 
add  another  person  as  bail,  and  on  the  27th,  notice  of  justification  was 
given  for  Miles,  and  one  Thomas  Moody,  whose  residence  was  de- 
scribed No.  5,  Waterloo  Road,  South wark.  On  the  3 1st  December,  the 
parties  attended  at  Mr.  J.  Holroyd's  chambers,  but  Moody  did  not  at- 
tend. On  the  1st  January  another  notice  of  justification  was  given 
for  the  2d,  and  on  the  2d  January,  it  appearing  that  Moody's  residence 
had  been  misdescribed,  being  No.  50,  Waterloo  Road,  Soulhwark,  the 
bail  did  not  justify.  Another  notice  was  given  for  the  4th  January, 
when,  upon  attending  at  the  Judge's  chambers,  Miles  was  rejected  as 
being  insufficient.  In  support  of  this  rule,  he  cited  Steer  v.  Smith, 
Chitty,  80. 

Turton  showed  cause,  upon  an  affidavit,  which  stated,  that  the  rep- 
resentation made  as  to  the  respectability  of  the  original  bail  was  made 
by  the  managing  clerk,  without  the  knowledge,  privity,  or  consent  of 
the  defendant's  attorney,  and  that  the  mistake  as  to  Moody's  residence 
was  a  mere  clerical  error;  and  he  contended,  that  there  was  no  reason  to 
niake  the  defendant's  attorney  pay  the  costs  in  this  case,  it  not  appear- 
ing that  he  had  acted  vexatiously  in  the  transaction. 

Andrews,  in  support  of  his  rule,  was  stopped  by  the  Court. 
Abbott,  C.  J.  Here  there  clearly  was  a  misrepresentation  as  to 
the  respectability  of  the  original  bail,  by  the  managing  clerk  of  the  de- 
fendant's attorney.  It  is  indeed  now  said,  that  all  this  was  without  the 
privity  or  knowledge  of  the  latter,  but  he  does  not  swear,  that,  at  the 
time  when  the  bail  were  put  in,  he  was  ignorant  of  their  insufficiency. 
It  was  his  duty  to  take  care  not  to  put  them  in  as  bail,  if  he  knew 
them  to  be  unfit  to  justify ;  and  it  will  be  a  wholesome  lesson  to  others 
ia  make  the  defendant's  attorney,  in  this  case,  pay  the  costs. 

Rule  absolute,  with  costs 
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The  KING  v.  The  Juaticea  of  COLCHESTER.— p.  535. 

It  »  not  neoeiSMrj  in  ord«r  to  give  the  Justices  at  sessions  jarisdiction,  to  hear  an  appeal 
agaiost  oTerseers'  accounts,  that  such  accounts  should  previously  have  been  examined 
and  allowed,  pursuant  to  60  Q.  8,  c.  49. 

Jessopp,  in  last  Michaelmas  term,  had  obtained  a  rule  nisi  for  a 
mandamus  to  the  justices  of  Colchester,  to  enter  continuances,  and 
hear  an  appeal  against  the  overseers*  accounts  of  the  parish  of  St. 
Botolph,  in  the  borough  of  Colchester.  The  accounts  in  question  had, 
on  the  14th  May  last,  been  duly  allowed  by  two  justices,  pursuant  to 
17  G.  2,  c.  38,  at  a  petty  sessions ;  but  they  had  not  been  examined 
and  allowed  at  a  special  sessions,  pursuant  to  50  0.  3,  c.  49.  The 
sessions  dismissed  the  appeal,  on  the  ground  that  they  had  no  juris- 
diction. 

Knox  and  Watford  showed  cause.  The  sessions,  in  this  case,  had 
no  jurisdiction.  In  Bex  v.  Bartlett^  Str.  988,  it  was  held  (before  17 
6.  2,  c.  38)  that  the  sessions  had  no  jurisdiction  until  the  accounts  had 
been  allowed,  pursuant  to  43  Eliz. ;  and  in  Rex  v.  Whitear^  3  Burr. 
1365,  which  occurred  after  17  G.  2,  the  same  law  was  laid  down. 
Now,  by  the  50  6.  3,  c,  49,  certain  other  provisions  were  made  to  the 
mode  of  allowing  overseers'  accounts,  which,  in  Lester^i  cftse^  16  E. 
374,  were  held  to  be  cumulative.  Then  if  so,  by  parity  of  reasoning 
to  the  cases  above  cited,  these  provisions  should  be  complied  with 
before  any  appeal  can  be  made. 

Per  Curiam.  We  are  quite  satisfied  that  the  sessions  had  jurisdic- 
tion, and  that  they  ought  to  have  heard  the  appeal.  This  rule  must 
be  absolute.  Rule  absolute. 

Jesaopp  and  Brodrieh  were  to  have  supported  the  rule. 


FOXALL  V.  BANKS  and  Another.— -p.  536. 

A  certificate  to  deprive  a  plaintiff  of  costs  'Dwy  be  endon^  on  the  postea  after  costs  have 
been  taxed,  and  although  the  defendant*s  attorney  was  present  and  did  not  object  to 
such  taxation. 

Hutchinson^  on  a  prior  day  in  this  term,  obtained  a  rule  nisi, 
calling  on  the  plaintiff's  attorney  to  produce  the  postea  in  this  case,  be- 
fore Wood,  B.,  in  order  that  he  might  certify  to  deprive  the  plaintiff  of 
his  costs.  The  case,  which  was  an  action  of  trespass,  was  tried  at 
the  last  assizes  for  Surry,  before  Wood,  B.,  when  a  verdict  was  found 
for  the  plaintiff,  damages  one  farthing.  The  Judge,  at  the  trial,  inti- 
mated his  intention  of  considering  whether  he  should  certify  or  not.  It 
appeared  by  the  affidavit,  that  the  costs  had  been  regularly  taxed,  and 
that  the  taxation  had  been  attended  by  the  clerk  of  the  defendant's  attor- 
ney, and  that  no  objection  was  then  made.     Subsequently  to  this,  a 
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summons  was  taken  out  before  Wood,  B.,  to  show  cause  why  the  postea 
should  not  be  produced,  and  a  certificate  endorsed  thereon.  This  sum- 
mons was  attended  by  the  parties,  and  the  learned  Judge  then  express- 
ed his  intention  to  certify,  but  the  plaintiff's  attorney  refused  to  produce 
the  postea  for  that  purpose. 

Turton  showed  cause,  and  contended,  that  the  application  for  a  cer- 
tificate came  too  late,  after  the  costs  had  been  taxed. 

Per  Curiam.  The  application  was  in  time,  for  a  certificate  may  at 
any  time  be  endorsed  on  the  postea.  Let  the  rule  be  made  absolute, 
and  with  costs. 

Rule  absolute,  with  costs. 


CHAPPELL  V.  ASHLEY.— p.  537. 

^hen  %  defendant  is  in  ezeeation  for  %  particul&r  debt  under  800^,  althoagh  the  aggre- 
gate of  the  debts  for  which  he  is  in  execution  exceeds  that  sum,  he  is  liable,  at  the 
instance  of  the  particular  creditor,  to  be  brought  up  under  the  compulsory  clause  in 
the  Lords'  act,  88  G.  8,  c.  6. 

Andrews  moved  for  a  rule  nisi  to  discharge  a  rule  granted  on  a 
former  day  in  this  term  for  compelling  the  defendant  (under  the  com- 
pulsory clause  in  the  Lords'  act),  to  give  an  account  of  his  estate  and 
effects  pursuant  to  that  statute.  It  appeared  that  the  debt  due  to  the 
plaintiff  amounted  to  112Z.,  but  that  the  whole  amount  of  the  debts 
with  which  he  was  charged  in  execution  exceeded  800/.  It  was  con- 
tended that  the  second  and  third  clauses  of  the  33  G.  3,  c.  5,  must  be 
construed  together,  and  that,  inasmuch  as  the  defendant  could  not  be 
entitled  to  the  relief  given  by  the  second  clause,  he  ought  not  to  be 
subjected  to  the  compulsory  power  in  the  third. 

Abbott,  C.  J.  I  am  of  opinion  that  the  defendant  is  not  entitled  to 
this  rule.  The  act  of  parliament  is  a  remedial  one  for  the  benefit  of 
the  creditor ;  and  I  think  that  it  is  competent  for  any  one  creditor 
whose  debt  does  not  amount  to  SOOZ.  to  avail  himself  of  this  clause  in 
the  act,  and  to  compel  the  defendant  to  assign  his  property,  whatever 
may  be  the  whole  amount  of  the  debts  for  which  the  defendant  is  in 
execution.  Rule  refused. 


In  the  Matter  of  TAYLOR,  Gent.,  one,  &c.— p.  538. 

A  clerk  to  an  attorney  held,  during  the  term  for  which  he  was  bound,  the  office  of  sur- 
veyor of  taxes  under  the  crown :  Held,  that  he  could  not  within  22  G.  2,  c.  46,  s.  8 
&  10,  be  considered  as  senriiig  his  whole  time  and  term  in  the  proper  business  of  an 
attorney,  and  that  he  ought  not  to  be  admitted  on  the  roll,  and  that  having  been 
admitted,  he  ought  to  be  struck  off. 

E.  Alderson,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for 
striking  this  person  off  the  roll  of  attorneys  of  this  court,  upon  the 
ground  that  he  had  not  duly  served  his  time  as  a  clerk  to  an  attorney. 
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It  appeared  upon  the  affidavits,  that  during  the  whole  time  for  which 
he  was  bound,  he  had  been  surveyor  of  taxes  for  the  wapentake  of 
Glare,  and  the  borough  and  liberty  of  Ripon,  in  the  county  of  York ; 
for  which  purpose  he  occupied  an  office,  where  the  business  relating  to 
the  taxes  was  conducted.  The  affidavits  in  answer  admitted  this  fact, 
but  stated  that  the  business  of  the  office  did  not  occupy  more  than  one- 
eighth  of  his  time,  and  that  during  all  the  remaining  portion,  he  was 
employed  in  learning  his  profession  as  an  attorney. 

Scarlett  and  Littledak  showed  cause,  and  contended  that  this  was 
no  more  than  if  the  time  employed  by  him  as  surveyor  of  taxes  had 
been  allowed  to  him  by  the  consent  of  his  master  for  the  acquisition 
of  any  other  useful  information,  or  for  amusement ;  and  that  substan* 
tially  he  had  served  the  full  time  required  by  law. 

U.  Alder$on,  contra,  referred  to  22  G.  2,  c.  46,  s.  8,  by  which  every 
person  who  shall  be  bound  to  serve  any  attorney  shall,  during  the  whole 
time  and  term  of  service^  continue  and  be  actually  employed  by  such 
attorney  in  the  proper  business,  practice,  or  employment  of  an  attorney ; 
and  by  section  10,  before  he  can  be  admitted,  he  must  make  an  affi- 
davit that  he  has  actually  and  really  served  during  the  said  whole  term 
of  five  years.  Here  there  were  two  inconsistent  employments,  and, 
therefore,  he  could  not  possibly  have  served  the  whole  time  and  term. 

Per  Curiam.  .  It  is  very  important  that  we  should  require  these 
provisions  to  be  strictly  complied  with.  Here  the  party  having  an 
employment  under  the  crown  during  the  whole  time,  could  not,  with 
propriety,  have  made  the  requisite  affidavit.  And,  therefore,  however 
much  we  may  regret  it,  we  think  it  our  duty  to  make  this  rule  absolute. 

Rule  absolute. 


RE}^  V.  the  Justices  of  SURRY.— p.  239. 

Where  a  itetate  gives  an  appeal,  the  appellani  givini?  reasonable  notice  to  the  other  par- 
ties; such  notice  need  not  be  in  writing,  but  a  verbal  notice,  if  reasonable  as  to  time, 
is  sufficient 

Cowley  had  obtained  a  rule  nisi  for  a  mandamus  to  the  justices 
of  Surry  to  enter  continuances,  and  hear  the  appeal  of  Andrew  Barnet 
against  a  conviction  for  gaming  under  12  G.  2,  c.  28.  The  defendant 
was  coDYicted  on  the  6th  November  last,  and  entered  into  recognizances 
to  appeal  against  it  to  the  next  quarter  sessions.  It  was  sworn  on  the 
one  side,  and  denied  by  the  other,  that  at  the  time  of  entering  into  re- 
cognizances, his  attorney  gave  a  verbal  notice  to  the  informer  of  his 
intention  to  appeal.  The  defendant  attended  in  order  to  prosecute  his 
appeal  at  the  last  January  sessions,  when,  there  having  been  no  notice 
of  appeal  in  writing,  the  Court  refused  to  hear  the  appeal.  The  5th 
section  of  the  act  giving  the  appeal  states,  that  "persons  aggrieved  may 
appeal,  giving  reasonable  notice  to  the  prosecutor,  and  entering  into  re- 
cognizances, &c.'' 
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Turton  showed  cause,  and  contended  that  the  sessions  were  to  judge 
what  was  a  reasonable  nofice  of  appeal,  and  they  were  of  opinion,  that 
it  must  be  a  notice  in  writing. 

Cowley  and  Adolphusy  contra^  stopped  by  the  Court. 

Abbott,  C.  J.  We  are  of  opinion,  that  where  a  statute  requires 
reasonable  notice  to  be  given,  it  does  not  necessarily  mean  that  the  no- 
tice should  be  in  writing,  but  only  that  as  to  time  or  number  of  days  it 
should  be  reasonable.  Here,  however,  as  the  fact  is  disputed,  we  shall 
only  grant  a  mandamus  to  the  justices,  commanding  them  to  examine 
whether  reasonable  verbal  notice  has  been  given,  and,  in  that  case,  to 
enter  continuances,  and  hear  the  appeal. 

Rule  accordingly 


JOHNSON  V.  BIRLEY  and  Others.— p.  540. 

In  trespaM  the  Court  will,  upon  a  proper  case  being  made  for  it,  require  the  plaintiff*! 
attorney  to  give  to  the  defendants  information  aa  to  the  place  of  abode  and  occupation 
of  the  plaintiff  And  where  the  alleged  aMault  was  aUted  to  have  taken  place  at  a 
meeting  at  which  many  thouaand  people  were  preaent,  and  the  defendanta  did  not 
know,  and  could  not  find  out,  afVer  diligent  inquiry,  who  the  plaintiff  waa,  the  Court 
thought  it  a  proper  caae  for  their  requiring  ouch  information  to  be  given* 

Liltledakj  on  a  former  day  in  this  term,  obtained  a  rule  nisi, 
calling  on  the  plaintiff's  attorney  to  disclose  the  place  of  residence  and 
occupation  of  the  plaintiff  to  the  defendants,  and  for  staying  the  pro* 
ceedings  in  the  mean  time.  It  was  an  action  of  trespass  and  assault 
brought  against  the  Manchester  Yeomanry  for  their  conduct  on  the 
16th  August,  1819.  To  this  the  defendants  pleaded  several  justifica- 
tions, besides  the  general  issue.  The  affidavits  stated  that  the  defend- 
ants and  their  attorneys  had  made  minute  and  particular  inquiries  in 
Manchester  and  its  neighbourhood  to  discover  who  the  plaintiff  was, 
without  success,  and  that  they  had  applied  for  the  requisite  information' 
to  tlie  plahitiflf's  attorney,  who  had  refused  to  give  it.  The  meeting  at 
which  the  assault,  if  any,  took  place,  was  attended  by  many  thousand 
individuals. 

Evan%  and  Biv^ham  showed  canse.  This  is  a  novel  application. 
The  only  instances  in  which  it  has  been  granted  have  been  in  qui  tarn 
^  actions,  and  in  ejectment.  Tidd.  Pr.  654,  and  Crompton's  Pr.  473, 
*  state  this  hitherto  to  have  been  the  rule  of  the  Court ;  and  in  Bracehy 
V.  Daltouy  2  Str.  705,  the  Court  expressly  so  laid  it  down.  As  to 
Gynne  v.  Kirbt/y  1  Str.  401,  it  probably  was  a  qui  tarn  action,  although 
that  does  not  distinctly  so  appear ;  and  so  must  have  been  AthonymouMy 
2  Barnardiston,  2.  As  to  Taylor  v.  SarriSy  4  B.  &  A.  98,  that  was 
the  case  of  a  plea  in  abatement,  and  docs  not  bear  upon  this  question. 
Here  the  existence  of  the  plaintiff  is  admitted  by  the  plea,  and  if  the 
object  be  as  to  costs,  it  is  now  too  late  to  apply  for  securitv  for  costs. 
The  plaintiff  may  have  good  reasons  for  not  wishing  to  disclose  his 
occupation  and  place  of  abode,  the  defendants  being  powerful,  and  irri- 
tated against  him. 
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Scarlett,  Hullockj  Serjt.,  Littledale  and  Starkicy  in  support  of  the 
rule,  were  stopped  by  the  Court. 

Abbott,  C.  J.  It  does  not  clearly  appear  to  me  that  the  case  of 
Oynn  v.  Kirhy,  was  a  qui  tam  action ;  for  in  Braceby  v.  Dalton^  the 
editor  has  suggested  in  a  note  quere  contra,  1  Str.  402 ;  so  that  it  is  at 
least  doubtful.  But,  independently  of  any  authority,  I  am  satisfied 
that  the  due  administration  of  justice  requires  that  this  rule  should 
be  made  absolute.  If  it  should  be  followed  up  by  any  application  for 
security  for  costs,  that  will  probably  be  without  success.  But  there  is 
no  reason  why  the  plaintiff  should  not  give  this  information  to  the  de- 
fendants. Unless  they  have  it,  they  will  be  under  great  difficulty  in 
pieparing  their  defence.  This  alleged  assault  took  place  at  a  meeting 
of  many  thousand  persons,  and  the  defendants  may  therefore  very  prob- 
ably be  altogether  ignorant  of  the  plaintiff  or  his  person.  The  rule  gen- 
erally has  been  confined  to  actions  of  ejectment  and  qui  tam,  because 
it  is  only  in  such  cases  that  it  ordinarily  happens  that  a  defendant  is  to- 
tally ignorant  of  the  plaintiff.  It  is  our  duty,  however,  in  all  cases,  to 
do  equal  justice,  and  that  requires  that  this  rule  should  be  made  ab- 
solute. 

Batlet,  J.  I  am  of  the  same  opinion.  There  is  a  positive  affidavit 
that  the  defendants  cannot,  after  diligent  search,  find  out  who  the 
plaintiff  is,  and  I  think  they  ought  to  know  that  fact;  for  if  they  do  not, 
U  may  be  a  great  obstruction  to  justice.  Previously  to  the  statute  of 
Westminster,  a  plaintiff  appeared  in  person,  unless  he  had  a  special  writ 
authorizing  him  to  appear  by  attorney.  Then  the  pleadings  were  ore 
tenus,  and  a  defendant  had  the  privilege  of  seeing  and  knowing  who 
the  plaintiff  was.  In  cases  of  qui  tam  actions  and  ejectment,  rules  of 
this  sort  have  been  before  granted,  because  in  those  cases,  it  not  unfre 
quently  happens  that  a  defendant  does  not  know  who  the  plaintiff  is. 
It  must  not  be  supposed  that  the  authority  of  Braceby  v.  Dalton,  is 
now  unquestioned.  Independently  of  the  note  to  which  my  Lord  C.  J 
has  referred,  the  practice  of  the  courts  has  since  been  materially  alter 
ed.  At  that  period,  the  courts  invariably  refused  to  require  security 
'for  costs  to  be  given.  The  practice  now,  as  to  that,  is  settled  to  be  the 
other  way.  I  have  no  doubt,  that  in  the  sound  exercise  of  the  discre- 
tion vested  in  us,  we  ought  to  grant  this  rule.  Here,  many  thousands 
were  present  at  the  meeting  at  which  the  alleged  assault  took  place ; 
and  it  may  make  all  the  difference  to  the  defence  to  know  who  the 

?laintiff  is,  and  thus  to  ascertain  in  what  part  of  the  crowd  he  stood, 
'he  justification  might  be  very  different,  whether  the  plaintiff  was 
actively  employed,  or  only  a  spectator  of  the  tumult.     It  is  requisite, 
in  order  that  both  parties  may  have  a  fair  trial,  that  the  information  re- 
quired by  this  rule  should  be  given. 
HoLROFD  and  Best,  Js.,  concurred. 

Rule  absolute.* 

*  In  Warton  and  Others  ▼.  Smith  and  Another,  Trin.  T.  1821,  the  Court  of  Common 
Pteaa  granted  a  nmilar  application  in  an  action  on  the  case  for  a  libel.  Ex  relatione 
HuUoek,  Seiji, 
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DOE,  on  the  Demise  of  JOHN  HURRELL  LUSCOMBE,  v.  YATES, 
HAWKER  and  MUDGE.— 544. 

Deriw  of  a  manmon  hoose  and  land*  to  trastees  upon  trust  until  John  Luacombe  Manning 
should  attain  the  age  of  21  years,  and  then  to  him  for  life,  be  taking  and  using  the  testa- 
tor's surname  of  Luscombe  instead  of  bis  own  surname,  with  limitations  over  U>  his  first 
and  other  sons  in  strict  settlement,  they  severally  taking  and  using  the  testator's  surname 
instead  of  their  own  There  were  other  limitations  over  to  other  persons.  The  will  then 
contained  a  proviso,  that  when  any  of  the  premisea  thereby  devised  should  vest  in  any 
person  not  bearing  the  surname  of  Luscombe,  that  person  should,  as  soon  as  he  should 
be  in  possession  of  the  estate,  take  upon  himself  the  name  of  Luscombe,  and  use  the 
same  as  for  and  instead  of  his  own  surname,  and  should,  within  three  years  then  next 
aAer,  procure  his  own  name  to  be  altered  to  the  testator's  surname  of  Luscombe  by  act  of 
parliament,  or  some  other  effectual  way  for  that  purpose,  and  in  case  any  of  the  persons 
to  whom  the  estate  was  limited,  and  who  should  be  in  possession  of  the  same,  should 
not  take  and  use  the  testator's  surname,  but  should  neglect  to  get  an  act  of  parliament, 
or  aome  other  authority  as  effectual  for  that  purpose  as  aforesaid,  for  the  space  of  three 
years  next  after  he  should  be  in  poosesdon,  that  then  the  estate  devised  for  the  benefit  of 
such  person  so  neglecting  to  get  such  act  of  parliament,  or  other  authority,  should 
cease,  and  become  void,  as  if  no  such  use  or  estate  had  been  thereby  devised ;  and  the 
nme  should  immediately,  upon  the  expiration  of  the  three  years,  go  over  to  and  vest  in  the 
peiaon  next  in  remainder  or  reversion,  in  the  same  manner  as  if  such  person  so  neglect- 
ing to  change  his  surname  was  dead  without  issue,  upon  this  express  condition,  that  such 
person  so  to  take  did  and  should  also  take  the  testator's  surname,  and  get  an  act  of  poi^ 
liament,  or  some  other  authority  as  effectual  for  that  purpose,  otherwise  the  estate  wa» 
to  go  over  again.  J.  L.  Manning,  before  he  came  of  age,  or  entered  into  possesaioA 
of  the  premisea  demised,  took  upon  himself,  used  and  Uirc  the  surname  of  LuscomU 
and  no  other.  But  no  act  of  parliament  had  ever  been  obtained  authorizing  him  to 
change  his  name,  nor  was  the  king's  license  for  that  purpose  obtained  within  three 
years  alter  he  so  entered  into  possession:  //e/c/,  that  iiiasmuih  as  be  bore  the  sur- 
name of  Luscombe  at  the  time  when  the  estate  came  to  him,  he  had  substiintially  com* 
plied  with  the  directions  of  the  testator,  and  that  he  did  not  incur  a  forfeiture  of  tliat 
estate  by  not  obtaining  an  act  of  parliament,  or  other  authority,  the  proviso  only  ap- 
plying to  persons  not  bearing  the  surname  of  Lu^ombc  at  the  time  when  the  estate 
vested  in  them. 

Ejectment  to  recover  certain  messuages,  lands,  &c.,  in  the  county 
of  Devon.  Plea  general  issue.  At  the  trial  before  Wood,  B.,  at  the 
Spring  assizes  for  the  county  of  Devon,  1819,  a  verdict  was  found  for 
the  lessor  of  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  case^ 

John  Luscombe  of  Combe  Royal,  in  the  county  of  Devon,  being 
seized  in  fee  of  the  premises  in  question,  by  will  devised  unto  three 
trustees  therein  mentioned,  and  their  heirs  for  ever,  all  that  his  capital 
messuage  and  tenements,  barton  lands  and  hereditaments,  called  Combe 
Royal,  and  other  premises  therein  described,  and  the  several  parcels 
of  land  called  Rents,  enjoyed  with  the  said  last  mentioned  tenement, 
with  the  rights,  members  and  appurtenances  thereof,  situate  in  West 
Alvington,  and  all  that  close  or  parcel  of  land  called  Pye  Parke,  situate 
in  the  parish  of  Dodbrook,  in  the  said  county,  with  its  appurtenances, 
and  all  other  his  freehold  messuages,  lands,  tenements,  and  heredita- 
ments, whatsoever,  situate  in  Devon  or  elsewhere,  with  their  appurte- 
nances ;  upon  the  trusts,  and  to  and  for  the  several  uses,  and  under  and 
subject  to  the  powers,  limitations,  and  provisoes  thereinafter  expressed 
of  and  concerning  the  same,  that  is  to  say,  as  for  and  concerning  the 
capital  mansion  of  the  barton  of  Combe  Royal  aforesaid :  upon  trust  to 
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l)ermit  and  suffer  his  neice,  Margaret  Manning,  wife  of  Richard  Man- 
ning, and  his  niece,  Mary  Creed,  her  sister,  and  Juliana  Jutsham, 
(who  then  lived  with  him  at  Combe  Royal)  and  the  survivor  of  them, 
to  iiold  the  said  mansion  house  and  premises,  and  to  inhabit  the  said 
mansion  house,  and  to  take  the  rents  of  the  other  premises  as  a  recom- 
pense for  their  maintenance  and  education  of  his  cousin,  John  Lus- 
combe  Manning,  son  of  the  said  Margaret  Manning,  who  he  willed 
should  live  therewith,  and  be  well  provided  for  and  maintained  by  them 
in  all  respects  suitable  to  his  condition,  until  he  should  attain  the  age 
of  21  years,  or  die ;  and  from  and  after  the  determination  of  that  estate, 
as  to  the  said  mansion  house  and  premises  to  be  enjoyed  therewith  in 
trust  for  the  maintenance  and  education  of  the  said  John  Luscombe 
Manning,  as  also  for  and  concerning  all  the  other  parts  and  parcels  of 
the  said  barton  of  Combe  Royal,  and  all  other  the  messuages,  lands,  &c., 
devised  to  the  said  trustees  and  their  heirs,  from  and  immediately  after 
the  testator's  decease  to  the  use  of  the  said  trustees  and  their  heirs  in 
trust  for  his  said  cousin  John  Luscombe  Manning,  until  he  should  at- 
tain the  age  of  21  years,  or  die,  which  ever  should  first  happen,  and  to 
the  intent  that  the  same  might  be  set  out  at  a  yearly  rent,  and  the  pro- 
fits accumulate  for  his  benefit  until  he  should  attain  that  age,  or  die ; 
and  from  and  immediately  after  the  said  John  Luscombe  Manning 
should  have  attained  the  age  of  21  years,  then  to  the  use  and  behoof  of 
the  said  John  Luscombe  Maiming  and  his  assigns  for  life,  he  taking  and 
using  the  testator's  surname  of  Luscombe,  as  for  and  instead  of  his 
own  surname,  and  from  and  after  the  forfeiture  or  other  determination 
of  that  life  estate,  to  the  use  of  the  said  trustees  and  their  heirs  for  the 
life  of  the  said  John  Luscombe  Manning,  upon  trust  to  preserve  the 
contingent  remainders,  and  from  and  immediately  after  the  decease  of 
the  said  John  Luscombe  Manning,  to  the  use  of  his  first  and  other  sons, 
and  their  heirs  male,  taking  and  using  the  surname  of  Luscombe,  as  for 
and  instead  of  his  and  their  own  surname,  aTid  hi  default  of  such  issue, 
to  the  use  of  the  2d,  3d,  and  4th,  and  all  and  every  other  son  and  sons 
of  the  said  Margaret  Manning,  by  the  said  Richard  Manning,  her  then 
husband,  and  in  default  of  such  issue,  to  the  use  and  behoof  of  the  first 
and  other  sons  of  Margaret  Manning,  by  any  after  taken  husband, 
severally  taking  and  using  the  surname  of  Luscombe,  as  for  and  instead 
of  his  and  their  own  surname,  and  in  default  of  such  issue,  to  the  use 
and  behoof  of  the  said  trustees  and  their  heirs,  for  the  life  of  Margaret 
Manning  upon  trust  for  her  sole  benefit,  and  after  her  decease,  then  to 
the  trustees  during  the  life  of  Mary  Creed,  upon  trust  to  pay  the  rents 
and  profits  to  her  for  life,  with  similar  limitations  to  her  first  and  other 
sons,  severally  taking  and  using  the  surname  of  Luscombe,  instead  of 
his  and  their  own  surname,  and  in  default  of  such  issue,  then  to  the  use 
of  his  cousin  J.  L.  Ryan  for  life,  he  taking  and  using  the  surname  of 
Luscombe,  as  for  and  instead  of  his  own  surname,  with  similar  limita- 
tions to  his  first  and  other  sons,  and  their  heirs  male  severally  taking 
and  using  the  surname  of  Luscombe,  as  for  his  and  their  ^own  surname. 
There  then  came  the  following  proviso,  "provided  always,  and  it  is  my 
express  will,  and  1  do  hereby  empower,  direct  and  appoint,  that  the 
heirs  male  of  the  several  body  and  bodies  of  the  said  Margaret  Man- 
ning and  Mary  Creed,  and  that  the  said  John  Luscombe  Ryan,  and  the 
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heirs  male  of  his  body,  and  each  and  every  of  them  respectively  claim* 
ing,  or  that  shall  claim  under  this  my  will,  or  any  of  the  limitations 
therein  contained,  any  right,  estate  or  title  to  the  capital,  messuage  and 
tenement,  barton  lands  and  hereditaments,  with  the  appurtenances 
therein  before  mentioned,  called  Combe  Royal,  in  the  parish  of  West 
Alvington,  aforesaid,  or  any  other  of  the  lands  or  hereditaments  com- 
prised in  the  first*  devise  of  this  will,  not  bearing  the  surname  of  Lus- 
combe; shall  when,  and  as  soon  as  he  or  they,  or  any  of  them,  shall  be 
respectively  in  possession  of  the  same  premises,  or  any  part  thereof, 
mider  this  my  will,  take  upon  him  or  themselves,  the  name  of  Luscombe, 
and  use  the  same  as  for  and  instead  of  his  and  their  own  surname,  as 
aforesaid,  and  shall  within  three  years,  then  next  after,  procure  his  and 
their  own  name  or  names  to  be  altered  and  changed  to  my  name  of 
Luscombe,  by  act  or  acts  of  parliament,  or  some  other  effectual  way 
for  that  purpo&r.,  and  shall  for  ever  after  have  use,  and  bear  on  all  occa- 
sions the  said  surname  of  Luscombe  for  him  and  them,  and  the  heirs 
male  of  his  and  their  body  and  bodies,  as  aforesaid,  and  in  case  any  or 
either  of  the  lieirs  male  of  the  body  of  the  said  Margaret  Manning,  or 
Mary  Creed,  or  the  said  John  Luscombe  Ryan,  as  the  heirs  male  of 
his  body,  or  any  or  either  of  them  respectively,  who  shall  be  in  posses- 
sion of  the  said  capital  messuage,  barton  lands,  and  hereditaments, 
called  Combe  Royal,  or  other  the  lands  and  hereditaments  hereby  first 
devised,  or  any  part  thereof,  by,  under,  or  in  virtue  of  this  my  will, 
shall  not  take  and  use  my  said  surname,  but  shall  neglect  to  get  an  act 
of  parliament  or  some  other  authority  as  effectual  for  that  purpose  as 
aforesaid,  for  the  space  of  three  years  next,. after  lie,  she,  or  they  shall 
be  in  possession  of  the  same  as  aforesaid,  that  then  and  in  such  case, 
the  use  and  estate  hereby  given,  devised  or  limited,  of  and  in  the  same 
premises,  to  and  for  the  benefit  of  such  person  or  persons  so  neglecting 
to  get,  or  not  getting  such  act  of  parliament  or  other  authority  as  afore- 
said, shall  cease  and  become  void  as  if  no  such  use  or  estate  had  here- 
by given,  devised  or  limited,  and  the  same  premises  and  every  part 
thereof  shall  immediately,  upon  and  after  the  expiration  of  the  said 
three  years,  go  over  to  and  descend  upon,  and  vest  in  such  person  or 
persons  as  shall  be  next  in  remainder  or  reversion,  or  unto  and  upon 
whom  the  said  premises  are  hereby  settled  or  limited  in  the  same  man- 
ner, to  all  intents  and  purposes,  as  if  such  person  or  persons  so  neglect- 
ing to  change  his  or  their  surname,  or  surnames,  was,  were,  or  had 
been  dead  without  issue  of  his  or  their  body  or  bodies,  any  thing  here- 
in contained  to  the  contrary  notwithstanding.  Upon  this  express  con- 
dition, nevertheless,  that  such  person  so  to  take^  do  and  shall  also  take 
my  surname,  and  get  an  act  of  parliament  or  such  other  effectual  au- 
thority, for  so  doing  as  aforesaid,  otherwise  the  said  capital  messuage 
and  barton  of  Combe  Royal,  and  all  the  other  premises  hereby  first  de- 
vised, shall  go  over  to  the  next  person  to  whom  the  same  are  limited, 
as  aforesaid,  who  shall  so  take  my  surname  as  aforesaid.''  On  the  8th 
of  June,  1776,  the  testator  duly  executed  a  codicil  to  his  will,  whereby 
*  TIm  other  deviNf  an  omitted,  m  they  an  immalerial  as  to  the  qoeatioo  Ueciiled. 


549]  5  Barnewall  &  Alderson.  SOI  • 

he  appointed  his  cousin,  John  Liiscombe,  to  be  a  co-trustee  with  the 
three  persons  named  in  his  wiU.  Shortly  after  executing  the  codicil, 
viz.,  in  July,  1776,  the  testator  died.  John  Luscombe  was  the  survivor 
of  the  four  trustees  named  in  the  will  and  codicil,  and  died  many  years 
since,  leaving  John  Hurrell  Luscombe,  the  lessor  of  the  plaintiff,  his 
eldest  son  and  heir-at-law,  him  surviving.  Juliana  Jutsham  died  in 
November,  1787,  and  Margaret  Manning  died  on  the  28th  October, 
1817,  leaving  only  one  son,  viz.,  John  Luscombe  Manning,  the  devisee 
named  in  the  will.  He  was  born  on  the  28th  April,  1773,  and  on  his 
coming  of  age  in  the  year  1794,  he  entered  and  took  possession  of  the 
premises  in  question,  and  continued  in  possession  thereof  until  the  29th 
of  August,  1812,  on  which  day  he  conveyed  his  interest  to  the  two  de- 
fendants, Yates  and  Hawker,  for  the  benefit  of  his  creditors.  The 
other  defendant,  Mudge,  was  tenant  in  possession  under  Yates  and 
Hawker.  John  Luscombe  Manning,  the  devisee,  named  in  the  will, 
before  he  became  of  age,  or  was  let  into  possession  of  the  premises 
in  question,  took  upon  himself,  used  and  bore  the  surname  of  Luss- 
combe,  and  from  thenceforth  had  borne  and  used,  and  still  did  bear 
and  use  the  surname  of  Luscombe,  and  no  other.  But  no  act  of  par 
liament  had  ever  been  obtained  by  the  said  John  Luscombe  Manning, 
the  devisee  named  in  the  will,  authorizing  him  to  change  his  name, 
nor  did  he  procure  his  majesty's  royal  license  for  that  purpose  until 
June,  1813.  John  Luscombe  Manning,  the  devisee  named  in  the  will, 
bad  been  married  some  years,  and  had  a  son  born  on  or  about  tl>e 
month  of  October,  1806,  who  was  still  living.  Mary  Creed,  another 
of  the  devisees,  intermarried  many  years  ago  with  Richard  Hawkins, 
and  was  still  Uving.  The  declaration  in  ejectment  was  served  iir 
1819. 

This  case  was  argued  at  the  sittings  before  Michaelmas  term,  by 
Sugden  for  the  lessor  of  the  plaintiff,  and  Presion  for  the  defendant; 
and  the  following  questions  were  made: 

First,  whether  the  directions  of  the  testator  as  to  the  surname  of 
Luscombe  had,  as  far  as  respected  the  devisee,  John  Luscombe  Man- 
ning, been  complied  with  by  him.  Secondly,  whether,  in  the  event  of 
those  directions  not  having  been  complied  with  by  him,  the  estate 
limited  to  him  had  thereby  become  forfeited.  Thirdly,  whether  the 
estate  limited  to  his  first  son  had  thereby  become  forfeited.  Fourthly, 
whether  the  surviving  trustee  was,  by  the  adverse  possession  of  John 
Luscombe  Manning,  and  the  defendants  as  claiming  under  him,  ever 
since  the  year  1794,  when  John  Luscombe  Manning  became  of  age  and 
entered  into  possession  of  the  premises,  barred  from  recovering  them 
by  virtue  of  the  statute  of  limitations :  and  if  not,  Fifthly,  whether  the 
surviving  trustee  was  entitled  to  recover  for  the  benefit  of  Mary  Haw- 
kins, formerly  Creed.  It  is  unnecessary  to  report  the  arguments  on 
these  several  points,  inasmuch  as  the  Court  only  pronounced  judgment 
upon  one.  The  arguments  upon  that  point,  were  in  substance  as  fol- 
lows :  For  the  plaintifl^  it  was  contended,  that  the  estate  of  John  Lus- 
combe Manning  had  been  forfeited,  in  consequence  of  his  not  having 
complied  with  the  terms  of  the  provbo,  by  which  it  was  required. 
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^'  that  any  party  to  whom  the  estate  shall  come,  shall,  within  three 
years  next  after,  get  and  procure  his  name  to  be  altered  and  changed 
to  the  name  of  Luscombe  by  act  of  parliament,  or  some  other 
effectual  way  for  that  purpose."  The  terms  of  the  proviso  are  not 
satisfied  by  the  party's  having  assumed  the  name  before  the  estate 
vested  in  nim.  In  Jjeigh  v.  Leighf  15  Yes.  100,  Lord  Eldon  says, 
^*  An  act  of  parliament  giving  a  new  name  does  not  take  away  the 
former  name ;  a  legacy  given  by  that  name  might  be  taken.  In  most 
of  the  acts  of  parliament  for  this  purpose,  there  is  a  special  proviso  to 
prevent  the  loss  of  the  former  name.  The  king's  license  is  nothing 
more  than  permission  to  take  the  name,  and  does  not  give  it ;  a  name, 
therefore,  taken  in*  that  way  is  by  voluntary  assumption."  The  inten- 
tion of  the  testator  in  this  case  was,  that  any  person  taking  the  estate 
under  his  will,  and  not  having  his  name  by  descent,  should  be  com- 
pelled to  take  it  by  act  of  parliament,  and  should  retain  no  other  sur- 
name. If  the  party  taking  the  estate  has  the  name  by  descent,  he  can 
have  no  other  surname ;  and  there  could  be  no  reason,  therefore,  for 
altering  it ;  but  if  he  merely  assumes  the  surname,  he  does  not  thereby 
lose  the  former  surname,  and,  consequently,  the  name  assumed  is  not 
his  only  surname,  as  required  by  the  proviso.  The  only  effectual  mode 
of  getting  rid  of  the  first  surname  is  by  an  act  of  parliament. 

i  or  the  defendants  it  was  contended,  that  the  proviso  only  applied 
to  a  person  who  did  not  actually  bear  the  surname  of  Luscombe  at  the 
time  when  the  estate  came  to  him.  In  this  case,  J.  L.  Manning  had 
taken  upon  himself  and  bore  the  name  of  Luscombe  long  before  the 
estate  vested  in  him.  It  is  true  that  he  had  acquired  that  surname 
by  assumption.  It  is  shown,  however,  in  Camden's  Remains  concern- 
ing Britain,  that  surnames  were  originally  acquired  by  that  mode ;  and 
in  p.  141*  that  learned  author  gives  an  instance  where  six  of  the 
grandchildren  and  four  great-grandchildren,  descended  from  William 
Belward,  by  two  sons,  all  acquired  different  surnames  by  assumption. 
The  opinion  of  Lord  Eldon,  in  the  passage  cited  from  Leigh  v.  Leigh, 
and  that  of  Sir  Joseph  Jekyll,  in  Barlow  v.  Batematiy  3  Peere  Will. 
64,  are  authorities  to  the  same  effect.  Now  it  never  could  have  been 
intended  by  the  testator,  that  he  who  was  legally  entitled  to  bear  his 

*  Bat  for  rariety  and  alterations  of  names  in  one  familie  upon  divers  respects,  I  will 
give  you  one  Cheshire  example  for  all,  out  of  an  ancient  mile  belonging  to  Sir  William 
Urerton  of  Brerton,  knight,  which  I  saw  twenty  years  since.  Not  long  after  the  con- 
quest William  Belward,  lord  of  the  moitie  of  Molnasse,  had  two  sons,  Dan-David  of  Mai- 
passe,  sumamed  Le  Gierke,  and  Richard;  Dan-David  had  William,  his  eldest  son,  sur- 
named  De  Mal-passe ;  his  second  son  was  named  Philip  Gogh,  one  of  the  iasue  of  whose 
eldest  sons  took  the  name  of  Egerton ;  a  third  non  took  the  name  of  David  Golbome,  and 
one  of  his  sons  the  name  of  Goodman.  Richard,  the  other  son  of  the  aforesaid  William 
Betward,  had  three  sons,  who  took  also  divers  names,  viz.,  Tho.  de  Cotgrave,  Willii  de 
Overton,  and  Richard  Little,  who  had  two  sons,  the  one  named  Ken-clarke.  and  the  other 
John  Richardson.  Herein  you  may  note  alterations  of  names  in  respect  of  habitation  in 
Kgerton,  Cotgrave,  Overton;  in  respect  of  colour  in  Gogh,  that  is,  red;  in  respect  of 
qualitie  in  him  that  was  called  Goodman;  in  respect  of  stature  in  Richard  Little;  in 
respect  of  learning  in  Ken-clarke;  ui  reapect  of  the  father's  Christian  name  in  Richardson; 
ail  descending  from  William  Belward.  And  verily  the  gentlemen  of  those  so  difierent 
names  in  Cheshire  would  not  easily  be  induced  to  believe  they  were  descended  from  one 
house,  if  it  were  not  warranted  by  so  ancient  a  proof. — Camden's  Remoint  concerning 
Britain,  ed.  1637,  p,  141. 
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same  at  the  time  when  the  estate  descended  to  him,  should  obtain  an 
act  of  parliament  for  the  purpose  of  changing  his  name ;  for  suppose 
that  J.  L.  Manning,  having  taken  the  surname  of  Luscombe,  married 
nnd  had  children,  and  then  died,  it  might  as  well  be  contended,  in  that 
case,  that  when  the  estate  descended  upon  any  of  those  children,  that 
they  who  never  had  any  other  surname  would  be  bound  to  obtain  an 
act  of  parliament,  making  it  imperative  upon  them  to  keep  the  surname 
of  Luscombe.  But  the  proviso  does  not  absolutely  require  that  there 
should  be  an  act  of  parliament,  but  that  it  should  be  done  by  that 
means,  or  some  other  authority  as  effectual  for  that  purpose.  Now  the 
assumption  of  the  testator's  surname  is  a  mode  equally  effectual  of 
acquiring  the  new  surname  as  an  act  of  parliament. 

Cur.  adv.  vulU 
And  now  the  judgment  of  the  Court  was  delivered  by 
Abbott,  C.  J.  This  case  was  argued  in  October  last,  before  my 
Brothers  Holrotd  and  Best,  and  me.  Several  points  were  urged  in 
argument  at  the  bar,  but,  as  our  judgment  proceeds  upon  one  only,  it 
is  not  necessary  to  advert  to  the  others.  It  appears,  by  the  case,  that 
John  Luscombe  Manning  took  no  estate  in  the  lands  devised  until  he 
came  of  age:  and  it  is  found,  that  before  he  came  of  age,  and  before  he 
was  let  into  possession,  he  took  upon  himself  the  surname  of  Luscombe, 
and  has  ever  since  borne  and  used  the  surname  of  Luscombe,  and  no 
other;  so  that  he  has  undoubtedly,  in  this  respect,  complied  with  the 
words  of  the  direction  contained  in  the  clause  whereby  the  lands  are 
given  to  him,  and  has  in  substance  complied  with  the  desire  and  inten- 
tion of  the  testator,  which  was,  that  the  person  who  enjoyed  bis  lands 
should  bear  his  name.  But  it  is  said  that  he  did  not  comply  with  the 
terms  of  the  proviso,  because,  although  he  had  taken  and  used  the  sur- 
name of  Luscombe  before  he  came  to  the  estate,  yet  he  did  not,  within 
three  years  after  he  took  possession  of  the  estate,  take  that  name  by  vir- 
tue of  an  act  of  parliament,  or  other  authority  for  that  purpose,  and 
that  therefore  the  estate  was,  by  that  omission,  for  ever  gone  from  him, 
and  not  from  him  alone,  but  also  from  his  son,  who  would,  upon  the 
death  of  his  father,  have  taken  an  estate  tail  under  the  will,  if  his  father 
had,  within  three  years,  obtained  an  act  of  parliament,  or  other  sufficient 
authority;  but  before  we  pronounce  a  judgment  to  this  effect,  under  the 
circumstances  that  I  have  mentioned,  it  behooves  us,  in  a  case  wherein 
the  general  intent  of  the  testator,  directing  the  course  in  which  his  land 
should  be  enjoyed,  has  been,  as  I  have  before  observed,  substantially 
complied  with  in  regard  to  the  name,  to  look  carefully  into  the 
words  of  the  proviso,  and  see  who  and  what  description  of  persons  are 
contained  within  it.  And  we  are  to  consider,  that  this  is  a  proviso  in- 
tioduced  to  defeat  an  estate,  already  vested,  for  the  breach  of  a  condi- 
tion subsequent,  and  is  in  the  nature  of  a  forfeiture,  and  consequently 
that  the  words  of  it  must,  according  to  general  rules  and  principles,  be 
construed  strictly,  and  effect  must  not  be  given  to  it,  unless  the  supposei 
intention  of  the  testator  be  expressed  m  plain  and  unambigudus  lan- 
guage. The  proviso  consists  of  two  parts.  The  description  in  the  first 
part  is,  **  the  heirs  male  of  the  several  bodies  of  Margaret  Manning,  and 
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of  Mary  Creed,  and  John  L.  Ryan,  and  the  heirs  male  of  his  body  not 
bearing  the  surname  of  Luscombe.'*  These  are  the  persons  required 
to  take  that  surname.  In  the  second  part  of  the  proviso,  and  which  con- 
tains the  devise  over,  the  words  ^^not  bearing  the  surname  of  Lus* 
combe^"  do  not  again  occur  ^  but  this  second  part  must  be  taken  with  ref- 
erence to  the  first ;  and  in  this  part  other  words  of  the  same  import  do  oc- 
cur, for  the  lands  are  to  vest  in  the  person  who  would  be  next  entitled  to 
take,  if  the  person  so  neglecting  to  change  his  surname  was  or  had 
been  dead  without  issue  of  his  body.  This  tlien  introduces  the  question, 
what  sense  and  meaning  ought,  in  the  legal  construction  of  this  proviso, 
to  be  put  upon  the  words  "hot. bearing  the  surname  of  Luscombe:'' 
whether  a  bearing  of  that  name  de  facto  be  sufficient,  or  whether  it  is 
requisite  that  it  should  be  bofne  by  authority  of  an  act  of  parliament,  or 
other  special  authority  .>  If  the  testator  had  clearly  intended  the  bear- 
ing of  this  name  by  virtue  of  some  particular  authority,  it  would  have 
been  very  easy  to  have  expressed  tliat  intention.  He  might  have  said, 
"  not  bearing  the  name  by  virtue  of  an  act  of  parliament,  or  some  other 
authority  as  effectual ;''  according  to  the  expressions  used  in  another 
part  of  the  proviso :  or  he  might  in  some  way  have  referred  to  that  part 
of  the  proviso,  as  by  saying, "  not  bearing  the  name  as  hereinafter  men 
tioned,"  or  something  to  that  effect.  Whereas  nothing  of  this  kind  oc 
curs  in  this  part  of  the  will,  but  the  words  are  general  and  simple,  "m?/ 
bearing  the  surname  of  Lusco?nbe  ;'*  so  that  if  any  qualifications  is  to 
be  introduced,  it  can  only  be  done  by  the  addition  of  some  other  words, 
and  such  addition  must  be  made  by  implication  or  intjendment.  But  wq 
think  we  ought  not  to  make  this  addition  for  two  reasons;  first,  because 
the  effect  of  this  clause,  as  before  observed,  is  to  defeat  and  divest  an 
estate  actually  vested ;  and,  second,  because  such  an  implication  or 
intendment  is  not  necessary  to  effect  the  general  object  and  intention 
of  the  testator.  For  a  name  assumed  by  the  voluntary  act  of  a  young 
man  at  his  outset  into  life,  adopted  by  all  who  knew  him,  and  by  which 
he  is  constantly  called,  becomes,  for  all  purposes  that  occur  to  my 
mind,  as  much  and  effectually  his  name  as  if  he  had  obtained  an  act 
of  parliament  to  confer  it  upon  him.  We  would  not  be  understood  to 
say  that  where  a  testator  expressly  requires  a  name  to  be  taken  by  act 
of  phrliament,  or  other  specified  mode,  any  mode  falling  short  of  the 
specified  mode  may  be  substituted  for  it ;  or  to  say,  that  under  this 
particular  will  a  voluntary  assumption  of  the  name  after  the  party  be- 
came possessed  of  the  estate  would  be  sufficient.  All  we  mean  is  this, 
that  as  the  testator  has  annexed  no  express  qualification  to  the  words, 
bearing  the  surname  of  Luscombe,  and  the  word  surname  is  not  used 
in  this  will  to  denote  a  name  inherited  from  the  father,  and  as  a  bearing 
de  facto,  answers  every  useful  purpose  that  could  be  obtained  under 
the  authority  of  an  act  of  parliament,  a  bearing  de  facto,  though  by  vol- 
untary assumption,  is  sufficient  to  satisfy  the  general  and  ordinary 
meaning  of  the  words  "bearing  the  surname;'*  and  we  cannot  say  with 
certainty  that  the  testator  intended  any  thing  more,  or  meant  to  use  the 
words  in  that  qualified  and  restrained  sense  which  must  be  given  to  them 
in  order  to  pronounce  that  the  condition  has  been  broken,  and  that  the 
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estate  shall  pass  over  to  another  claimant.     For  these  reasons  we,  who 
heard  the  argument,  are  of  opinion,  that  a  nonsuit  should  be  entered. 

Judgment  of  nonsuit 


HANSON  and  Another  v.  AHMITAGE.— p.  557. 

A.,  a  merchant  in  London,  had  been  in  the  habit  of  selling^  goods  to  B.,  reaident  in  the  coini- 
tiy,  and  of  delivering  them  to  a  wharfinger  in  London,  to  be  forwarded  to  B.  by  the  firat 
■hip.  In  pursuance  of  a  parol  order  from  B.,  goods  were  delivered  to  and  accepted  by 
the  whai&iger  to  be  forwarded  in  the  usual  manner :  Hfld^  that  this  not  being  an  ac- 
ceptance by  the  buyer,  was  not  sufficient  to  take  the  case  out  of  the  29  Cor.  3,  c  3,  s.  17 

Assumpsit  for  the  price  of  two  chests  of  tea.  Plea,  general  issue 
At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sittings  after  Hilary 
term,  1821,  the  following  appeared  to  be  the  facts  of  the  case:  The 
plaintifis,  who  were  wholesale  tea-dealers  in  London,  had  been  iu  the 
habit  of  shipping  teas  to  the  defendant,  who  was  a  grocer,  resident  at 
Bamsley  in  Yorkshire.  The  usual  course  was  to  deliver  the  tea  at  the 
wharf  of  one  Staunton  in  London,  to  be  forwarded  by  the  first  ship : 
and  several  parcels  of  tea,  sent  in  this  manner,  had  been  paid  for  by 
the  defendant.  On  the  3d  June,  1821,  the  plaintiffs  delivered  at  Stauu 
ton's  wnarl  two  chests  of  tea,  to  be  forwarded  to  the  defendant  in  the 
usual  manner.  The  vessel  in  which  this  tea  was  shipped  was  lost  on 
her  voyage.  The  plaintiffs,  on  the  10th  of  June,  transmitted  by  post 
to  the  defendant  an  invoice  of  tiie  tea,  and  on  the  13th,  the  defendant 
returned  the  same  by  post,  and  stated  <«that  he  had  nothing  to  do  with 
it,  as  he  had  heard  of  the  loss  of  the  ship  before  the  invoice  arrived, 
and  that  he  would  not  take  to  the  account."  There  was  no  other  evi- 
dence of  any  order  having  been  given  to  the  plaintiffs  for  the  tea  in 
question ;  upon  these  facts  the  Lord  Chief  Justice  directed  the  jury  that 
they  might  fairly  presume  that  the  defendant  had  given  a  parol  order 
for  the  tea,  and  stated  that  he  would  reserve  the  question  for  the  opinion 
of  the  Court,  whether  the  delivery  of  the  tea,  and  the  acceptance  of  it 
by  the  wharfinger  for  the  purpose  of  transmitting  it  by  the  usual  con- 
veyance, was  to  be  deemed  an  acceptance  by  the  buyer  within  the 
meaning  of  the  29  Car.  2,c.  3,  s.  17.  The  jury  having  found  a  verdict 
for  the  plaintiffs,  a  rule  nisi  was  obtained  in  last-Easter  term  for  enter- 
ing a  nonsuit,  against  which 

Scarlett  and  Littledah  now  showed  cause.  The  acceptance  of  the 
tea  by  the  wharfinger  was  a  sufficient  acceptance  by  the  buyer  to  satisfy 
the  29  Car.  2,  c.  8,  s.  17.  Staunton  was  the  agent  of  the  defendant ; 
for  the  jury  having  found  that  there  was  an  order  for  these  goods,  it 
must  be  taken  that  there  was  an  order  to  send  them  by  the  usual  mode 
of  conveyance.  The  acceptance  therefore  by  Staunton  was  an  accept- 
ance  by  the  defendant.  This  case  is  distinguishable  from  Antey  v. 
Emery ^  4  Maule  &  S.  262,  for  there  the  seller  undertook  the  risk  of 
conveying  the  goods  to  the  purchaser. 

VOL.  VII. — 20 


806  Hansok  17.  Abmitage.    H.  T.  1822.  [568 

Qurney  and  Ohittyy  contra.  The  statute  29  Car.  2,  c.  8,  s.  17, 
enacts,  ^^  that  no  contract  for  the  sale  of  goods  for  the  price  of  102. 
shall  be  binding,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same.".  Here  there  has  been  no  accept- 
ance by  the  buyer,  but  by  a  person  who  was  an  agent  only  for  the 
purpose  of  shipping  the  goods,  and  which  agent  had  no  opportunity  of 
objecting  to  the  quality.  To  make  it  a  sufficient  acceptance  by  the 
buyer  within  the  statute,  the  latter  ought  to  have  had  an  opportunity 
of  objecting  to  the  quality  of  the  goods,  Kent  v.  ffuskisson^  3  Bos.  & 
P.  232,  and  ffowe  v.  Palmer^  3  Barn.  &  A.  321.  In  A^tey  v.  Emery^ 
the  goods  were  actually  shipped  on  board  a  vessel,  named  by  the  buyer, 
and  yet  that  was  held  not  to  be  a  sufficient  acceptance.  They  also 
cited  Dawe$  y.  Peek,  8  T.  R.  830.  Our.  adv.  vuU. 

Abbott,  C.  J.,  in  the  course  of  the  term,  delivered  the  judgment  of 
the  Court,  and  after  stating  the  point  reserved  for  their  consideration, 
viz.  whether  there  had  been  a  sufficient  acceptance  of  the  goods  to  take 
the  case  out  of  the  statute  of  frauds,  added,  that  the  Court  Were  of 
opinion  that  the  acceptance  in  this  case,  not  being  by  the  party  him- 
self, was  not  sufficient :  and  he  refen'ed  to  the  case  of  Howe  v.  Palmer , 
where  it  was  held  that  there  could  be  no  actual  acceptance  so  long  as 
the  buyer  continued  to  have  a  right  to  object  either  to  the  quantum  or 
quality  of  the  goods.  Rule  absolute  for  a  nonsuit. 


RULES  OF  COURT.— p.  559. 

It  is  ordered,  That  from  and  after  the  last  day  of  this  term,  when- 
ever two  or  more  notices  of  justification  of  bail  shall  have  been  given, 
before  the  notice  on  which  bail  shall  appear  to  justify,  no  bail  be  per- 
mitted to  justify  without  first  paying  (or  securing,  to  the  satisfaction 
of  the  plaintiff,  liis  attorney  or  agent)  the  reasonable  costs  incurred  by 
such  prior  notices,  although  the  names  of  the  persons  intended  to 
justify,  or  any  of  them,  may  not  have  been  changed ;  and  whether  the 
bail  mentioned  in  any  such  prior  notice  shall  not  have  appeared,  or 
shall  have  been  rejected.  By  the  Court. 

It  is  ordered,  That  from  henceforth,  no  clerk,  turnkey,  officer,  or 
other  person,  employed  by  or  under  the  marshal,  shall  receive  or  take, 
except  from  the  marshal,  any  fee,  gratuity,  or  reward,  for  or  in  respect 
of  making  inquiry  into  the  sufficiency  of  any  person  or  persons  pro- 
posed or  intended  to  give  security  upon  the  granting  of  the  rules  of 
the  King's  Bench  prison,  or  otherwise  in  respect  of  the  granting  of  the 
said  rules.  And  that  the  marshal  do  dismiss  any  person  who  shall 
offend  herein.  A^  it  is  further  ordered.  That  a  copy  of  this  rule 
be  kept  hung  up  in  the  said  prison,  in  the  place  where  the  table  of 
fees  is  hung  up.  By  the  Court. 

In  order  to  prevent  the  fraudulent  issuing  of  any  writ  of  execution^ 
without  a  judgment  to  support  it,  it  is  ordered.  That  the  sealer  of  the 
writs  of  thip  court  shall  not  seal  any  writ  of  fieri  facia%^  or  ea'pia%  ad 
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BOtisfaciendum^  without  having  the  judgment-paper,  postea,  or  inquisi- 
tion, produced  to  him.  And  it  is  further  ordered.  That  the  attorney 
concerned  for  the  plaintiff  in  the  cause,  or  his  agent,  shall,  upon  all 
bailable  me9ne  prace^Sj  and  every  writ  of  attachment^  and  fieri  faciaSj 
and  eapiae  ad  eaiirfciendum^  endorse  the  place  of  abode,  and  addition 
of  the  party  against  whom  the  writ  is  issued  (or  such  other  description 
of  him  as  such  attorney  or  agent  may  be  able  to  give).  And  it  is 
ALSO  ordered,  That  no  judgment  be  signed  upon  any  cognovit^  without 
such  cognovit  being  first  produced  to  the  clerk  of  the  dockets,  and, 
after  taxation  of  the  oosts,  filed  with  him.  By  the  Court. 
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GOLDING  RAY  the  Younger  v.  PUNG.'— p.  561. 

Certain  lands  were  conveyed  to  A.  B.,  hie  hein  end  aMgns,  in  trust,  to  snch  nees  as  C* 
D.  should  by  deed  appoint;  and  in  default  o(  and  until  appointment,  to  the  use  of  C. 
D.  in  fee.  C.  D.  afterwarda,  in  execution  of  the  power,  by  deed  duly  made  an  ap> 
pointment  of  the  said  estates  in  favour  of  E.  F.  in  fee.  G.  D.,  at  the  time  of  making 
the  appointment,  was  married.  His  wife  was  held  not  to  be  dowable  out  of  these 
lands. 

The  Vice  Chancellor  sent  the  following  case  for  the  opinion  of  this 
Court : 

.  By  indentures  of  lease  and  release,  dated  the  25th  and  26th  Septem- 
ber, 1800,  certain  lands,  &c.y  in  Essex,  were  duly  conveyed  and  assign- 
ed to  Golding  Ray  the  elder,  his  heirs  and  assigns,  as  trustee,  to  the 
use  of  such  persons,  and  for  such  estates,  and  in  such  proportions,  and 
for  such  terms  of  years,  and  under  such  provisoes,  &c,  and  subject  to 
such  charges,  and  in  such  manner  as  James  Ray,  by  any  deed  or  deeds 
by  him  signed,  sealed  and  executed  in  the  presence  of,  and  attested  by 
two  or  more  credible  witnesses,  should  from  time  to  time  declare, 
direct,  limit,  or  appoint  the  same ;  and  as  to  the  estate  or  estates  so  to 
be  appointed,  if  any  should  be,  which  should  respectively  end  and  de- 
termine ;  and  as  to  such  part  and  parts  of  the  said  premises  whereof 
no  such  declaration,  limitation,  or  appointment  should  be  made,  and 
in  default  of,  and  in  the  meantime,  until  any  such  should  be  made,  to 
the  use  of  James  Ray,  his  heirs  and  assigns,  for  ever.    James  Ray 

•  See  6  Mad.  810,  8.  C. 
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afterwards  duly  made,  and  executed,  in  the  presence  of  two  crecible 
witnesses,  certain  indentures  of  lease,  appointment,  and  release,  dated 
the  29th  and  30th  of  March,  1816;  by  which  it  was  witnessed,  that 
James  Ray,  for  the  valuable  consideration  therein  mentioned,  by  vir- 
tue of  the  power  or  authority  to  him  given  by  the  first-mentioned  in- 
dentures, and  of  all  and  every  other  power  and  powers,  him  in  any 
wise  enabling  in  that  behalf,  did  irrevocably  declare,  limit,  and  appoint, 
that  all  the  said  lands,  &c.,  should,  from  and  after  the  execution  of 
those  indentures,  remain  and  be  to  the  uses  upon  the  trusts,  and  for  the 
intents  and  purposes  thereinafter  limited,  expressed,  and  declared  con- 
cerning the  same ;  and  by  the  same  indenture  it  was  also  witnessed, 
that  for  the  consideration  aforesaid,  and  for  further  assurance,  «fames 
Ray  did  grant,  bargain,  sell,  release,  and  confirm  unto  the  p laintifi', 
Golding  Ray,  the  younger,  in  his  possession  then  being  by  virtue  of 
the  said  lease,  and  to  his  heirs,  the  said  lands,  &c. ;  to  hold  the  same 
unto  the  said  Golding  Ray  the  younger,  his  lieirs  and  assigns,  to  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes  thereinafter  ex- 
pressed and  declared  concerning  the  same ;  and  it  was  by  the  same  in- 
denture declared,  that  as  well  the  appointment  as  also  the  grant  and 
release  thereinbefore  contained,  should  respectively  operate  and  enure 
to  certain  uses,  and  upon  certain  trusts  therein  expressed  and  contained 
in  favour  of  Golding  Ray  the  younger.  James  Ray,  at  the  time  of 
the  execiKion  of  the  last-mentioned  indentures  in  isie,  was  married  : 
and  he  and  his  wife  are  still  living.  The  question  for  the  opinion  of 
the  Court  was,  whether,  under  the  circumstances,  the  wife  of  James 
Ray  would  be  dowable  out  of  the  lands,  tenements,  and  hereditaments 
comprised  in  the  hereinbefore  stated  indentures,  in  case  of  her  sur- 
viving her  husband.  The  case  was  argued  at  the  sittings  before 
last  Michaelmas  term,  by 

PregtaUj  for  the  plaintiff.  The  right  to  dower  was  defeated  by  the 
execution  of  the  power.  It  may  be  propounded  as  a  general  rule, 
that  if  an  estate  be  conveyed  regularly  and  formally  to  such  uses  as 
the  settlor  shall  appoint,  and  in  the  meantime,  and  until  appointment, 
to  the  use  of  himself  and  his  heirs,  the  settlor  has  a  qualified  and 
determinable  fee,  to  continue  until  by  the  exercise  of  the  power  of 
appointment,  the  fee  shall  vest  in  the  person  to  whom  it  shall  be 
appointed.*  To  this  fee  dower  is  incidental ;  the  wife  is  dowable  of 
it  while  it  continues,  and  so  far  as  her  title  to  dower  may  not  be 
excluded,  postponed,  or  defeated  by  appointment.  When  the  settlor 
makes  an  appointment,  a  new  use  springs  up  and  vests  in  the  appointee, 
and  the  fee  originally  limited  to  the  settlor  will  cease ;  and,  with  it, 
the  right  of  the  wife  to  her  dower,  in  respect  of  this  fee,  will  also  be 
defeated.  From  that  time,  the  use  appointed  under  the  power  will 
take  effect  in  the  same  manner  as  if  it  had  been  inserted  in  the  origi- 
nal deed  creating  the  power,  and  as  if  it  had  stood  in  the  place  of  the 
power.  If  no  appointment  is  made,  the  fee,  from  being  qualified  and 
determinable,  becomes  simple  and  absolute.  Tickner  v.  TickneVy  3 
Atkjns,  742,  and  Sir  Edward  Clere'B  ease^  6  Rep.  17  b;  and  the 
•  Butler's  note  to  Co.  Litt  216  a,  and  241  a. 
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language  of  Lord  Eldon  in  Maundrell  v.  Maundrell^*  are  authorities 
to  prove  that  a  power  and  a  fee  may  well  subsist  distinctly  in  the  same 
person,  and  that  the  power  is  not  merged  in  the  fee.  It  is  true,  that 
a  different  doctrine,  which  has  occasioned  great  surprise  in  the  profes- 
sion, was  laid  down  in  0-oodiU  y.  Brigham^  1  Bos.  &  Pul.  192 ;  but 
that  doctrine  cannot  be  supported.  The  decision  in  that  case  was 
right,  because  the  wife  was  seised  by  the  rules  of  the  common  law,  and 
not  under  the  learning  of  uses :  and  she  had  not  any  power  distinct 
from  the  fee.  This  mode  of  limiting  uses  was  the  original  form  adopted 
by  conveyancers  for  the  express  purpose  of  enabling  the  husband  to 
defeat  any  claim  of  dower.f  Dower  is  a  derivative  interest,  and 
when  the  estate  of  the  husbaj^d  ceases,  the  wife's  right  to  dower  also 
ceases.  The  general  rule,  cessante  statu  primitivo  cessat  et  derivativus, 
applies  to  this  case.  The  appointee  under  the  power  takes  as  if  the 
estate  had  been  limited  to  him  by  the  deed  creating  the  power ;  he 
therefore  is  in  quasi  by  the  act  of  the  donor,  and  the  case  is  to  be  con- 
sidered as  if  th^husband  never  had  taken  the  fee.  For  that  fee  was 
defeated,  and  never  became  absolute ;  and  in  the  result  the  wife  is, 
therefore,  not  dowable.  Her  title  to  dower  was  as  defeasible  as  her 
husband's  fee,  and  was  defeated  when  that  fee  was  overreached  and 
avoided  bv  the  operation  of  the  appointment  made  in  exercise  of  the 
power.  In  Maundrell  v.  Maundrell^  10  Yes.  255,  Lord  Eldon  says, 
*'  The  fee  vests  until  the  execution  of  the  power,  and  the  execution  of 
the  power  is  a  limitation  of  the  use,  under  and  by  the  effect  of  the 
instrument  by  which  the  power  was  reserved.  When  a  conveyance 
operates  on  the  fee  only,  and  there  is  not  any  execution  of  the  power, 
then  dower  attaches ;  but  when  the  power  is  executed,  the  right  to 
dower  is  extinguished."  The  opinion  of  Heath,  J.,  in  Cave  v.  Holfard^ 
8  Yes.  jun.  657,  is  an  authority  to  the  same  effect.  When  a  doubt 
was  expressed  by  Lord  Alvanlby,  in  Cox  v.  Chamberlaifij  4  Yes.  jun. 
•631,  the  point  was  not  judicially  before  him.  In  the  case  of  SammeM 
V.  Fayne,  1  Leon,  168,  and  Buckwarth  v.  Thirkellj  8  Bos.  &  Pul.  652, 
(he  question  was,  whether  the  husband  was  entitled  to  curtesy,  and 
that  is  a  very  different  question  from  the  present.  Besides,  the  autho- 
rity of  the  latter  case|  has  been  frequently  questioned.  In  Mareton 
V.  LeeSy  Sugden  on  Powers,  889,  a  case  exactly  like  the  present,  it 
was  expressly  held  by  Richards,  C.  B.,  and  Wood,  B.,  that  an 
appointment  of  the  fee  by  the  husband  defeated  the  wife's  right  to 
dower  out  of  the  fee,  which  was  itself  defeated  by  the  execution  of 
the  power.  And  in  Roach  v.  Wadhamj  5  East,  288,  the  wife's  dower 
was  considered  as  defeated  by  the  appointment.  The  plaintiff,  there* 
fore,  is  entitled  to  the  judgment  of  the  Court. 

Barbery  for  the  defendant.  The  fee  in  this  case  was  vested  in  James 
Bay,  subject  to  a  power  in  him  to  appoint  the  fee ;  and  being  once 
vested  in  him,  the  wife's  right  to  dower  accrued ;  and  he  could  not, 
bv  executing  the  appointment  under  the  power,  divest  that  right. 
Cunningham  v.  Moodj/y  1  Yes.  sen.  174,  and  Doe  v.  Martin^  4  T.  B. 

•  Maundrell  ▼.  Maundrell^  10  Ves.  256. 

{Fearne's  Remainders,  846,  edit  1809. 
Parke  on  Dower,  181.    Sagden  on  Powers,  888.    Batler,  Co.  liU.  241  n. 
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S9,  are  authorities  expressly  in  point  to  show  that  the  fee  was  vested 
in  James  Ray  until  he  executed  the  power.  In  Qoodill  v.  Brigham^ 
1  Bos.  k  Pul.  192,  there  was  a  devise  in  fee  to  a  feme  covert,  with  a 
power  to  dispose  of  the  estate  without  the  control  of  her  husband ; 
that  power  was  held  to  be  void,  as  being  inconsistent  with  the  fee  given 
to  her  in  the  first  instance.  And  in  Oox  v.  Chamberlain^  4  Ves.  631, 
Lord  Alvanlbt,  commenting  upon  the  case  of  Goodill  v.  Brigham^  says, 
^^  I  do  not  conceive  the  Judges  meant  to  decide,  that  where  there  is  a 
conveyance  to  such  uses  as  a  man  shall  appoint,  and  in  default  of 
appointment,  to  his  own  right  heirs,  the  party  may  not,  under  the 
power,  create  an  estate  that  will  supersede  the  estate  in  fee,  though 
not  perhaps,  to  bar  dower."  In  Maundrell  v.  Maundrell^  7  Yes.  667, 
where  a  husband  had  a  power  of  appointment,  and  in  default  thereof 
an  estate  for  life,  remainder  to  his  heirs,  the  Master  of  the  Rolls  held, 
that  if  the  power  was  good,  yet  that  a  purchaser,  taking  by  a  canvey- 
ance  adapted  to  pass  the  interest  of  the  estate  as  a  limitation  of  the 
fee,  and  not  as  an  appointment,  was  subject  to  the  wife's  claim  of 
dower ;  and  in  delivering  the  judgment,  he  says,  "  The  power  of  ap- 
pointment is  merely  nugatory,  and  nothing  distinct  or  different  from 
the  fee  :  the  fee  was  clearly  in  the  husband,  until  appointment  In 
0-oodiU  V.  Brigham  it  was  held,  that  a  power  added  to  the  fee  was 
merely  void.  So  the  power  in  this  case,  followed  by  a  limitation  of 
the  fee,  must  be  absorbed  in  the  fee,  which  includes  every  power.  The 
reason  commonly  given  why  a  power  may  have  effect,  though  limited 
to  the  owner  of  the  fee,  is,  that  he  may  appoint  in  a  mode  by  which 
his  legal  fee  would  not  entitle  him  to  convey.  I  give  no  opinion  upon 
the  sufficiency  of  that  reason ;  but  in  this  case,  it  is  to  such  uses  as  he 
should  by  deed  or  will  appoint,  that  is,  by  deed  or  will,  legally  exe- 
onted ;  and  by  those  instruments  he  might  have  passed  the  fee,  though 
nothing  was  said  about  the  appointment:  the  limitation,  therefore, 
operates  purely  as  a  limitation  of  the  fee,  and  that  fee  he  could  only* 
'convey,  subject  to  her  right  of  dower."  It  is  true,  that  in  Maundrell 
T.  Mdundrell^  10  Yes.  246,  Lord  Eldon  expresses  a  decided  opinion, 
that  a  power  capable  of  being  executed  may  be  reserved  to  the  person 
having  the  fee ;  but  he  does  not  say  that  the  consequence  of  executing 
the  power  would  be  to  deprive  the  wife  of  dower.  In  Oro$9  v.  HudsoUj 
8  Bro.  C.  G.  80,  the  party  had  the  power  to  charge  an  estate,  of  which 
he  was  tenant  for  life,  with  intermediate  remainders,  with  a  contingent 
fee  to  himself;  and  the  contingent  fee  afterwards  came  to  him :  Lord 
Thurlow  held,  that  the  power  was  merged.  In  WUde  v.  Forte^  4 
Taunt.  886,  it  was  held,  that  the  wife  was  entitled  to  dower.  In 
Samme9  v.  Payne^  1  Leon.  168,  Golds.  81,*  Anderson,  J.,  lays  it 
down,  that  *^  If  a  feoffment  be  made  to  the  use  of  I.  S.  and  his  heirs, 
until  I.  D.  hath  done  such  a  thing,  and  then  unto  the  use  of  J.  D.  and 
his  heirs,  the  thing  is  done,  and  J.  S.  dieth,  his  wife  shall  be  endowed." 
In  Buckwarik  v.  Thirkell,  8  Bos.  &;  Pul.  652,  and  Col.  Jur.  832,  there 
was  a  devise  to  trustees  in  fee,  in  trust  to  receive  the  rents  and  profits, 
and  apply  them  for  the  maintenance  of  Mary  Barr,  until  she  should 
arrive  at  the  age  of  21  years,  or  be  married ;  and  upon  her  attaining 
•  And  8««  Parke  on  Dower,  169. 
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such  age,  or  being  married,  then  to  her  in  fee ;  bnt  in  case  she  should 
happen  to  die  before  she  arrived  at  the  age  of  21  years,  and  without 
leaving  issue,  then  there  was  a  devise  over.  Mary  Barr  married  and 
had  a  child,  and  afterwards  died  under  the  age  of  21  years,  without 
leaving  issue.  The  Court  of  King's  Bench  were  of  opinion  that  her 
husband  became  entitled,  by  the  curtesy,  to  the  estate  for  his  life.  In 
this  case,  therefore,  the  wife  is  entitled  to  dower.  Cur.  adv.  vuU. 
The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us ;  and  we  are  of  opinion,  that, 
under  the  circumstances,  the  wife  of  James  Ray  will  not  be  dowable 
out  of  the  lands,  tenements,  and  hereditaments  comprised  in  the  here- 
inbefore stated  indentures,  in  case  of  her  surviving  her  husband. 

C.  Abbott, 
J.  Bayley, 

6.   S.    HoLROYDy 

W.  D.  Best. 


The  Earl  and  Countess  of  JERSEY  and  Others  v.  DEANE.— p.  569. 

By  marriage  settlement,  dated  December,  1806,  certain  mRnon  and  lands  were  limited  to  the 
hasbMud  for  life;  remainder  to  the  wife  for  life;  remainder  to  the  use  of  the  first  and  other 
sons  of  the  marriage  successively  in  tail  male;  remainder  in  case  the  wife  should  survive 
the  husband,  to  her  in  fee;  but  if  she  should  die  in  the  lifetime  of  her  husband,  remainder 
to  the  daughters  successively  in  tail  male ;  remainder  to  the  use  of  such  persons  related  bj 
blood  or  consanguinity,  and  in  such  estates  or  interests,  and  in  such  manner,  and  charged 
with  such  soma  of  money  in  favour  of  such  persons  so  related,  as  she  by  her  will  might 
appoint ;  and  in  case  of  no  such  appointment,  to  her  in  fee.  The  settlement  also  con- 
tained a  power  for  the  trustees  there  named,  at  the  request  and  by  the  direction  of  the 
husband  and  wife,  or  the  survivor,  to  sell  or  exchange  th^settled  estates,  and  for  that  pur- 
pose, to  revoke  all  and  any  of  the  uses  contained  in  the  settlement ;  and  also  a  covenant 
by  the  husband  for  further  assurance  on  his  part,  and  that  of  his  wife,  and  all  persons 
claiming  under  him.  In  pursuance  of  this  settlement,  certain  fines  were  levied.  By  deed 
dttted  March,  1807,  reciting  the  settlement,  and  the  fines  levied  in  pureuance  thereof,  an<f 
the  limitations  therein  contained,  and  further,  that  the  wife  was  desirous  of  acquiring  ao 
absolute  power  of  appointment  over  the  manors,  dtc,  comprised  in  the  settlement,  in  the 
event  of  her  surviving,  or  dying  in  the  lifetime  of  her  husband,  and  there  being  a  general 
failure  of  issue  of  her  body,  inheritable  to  the  manors,  dtc,  under  the  settlement,  the  hus- 
band and  wife  covenanted  to  levy  certain  fines,  sur  conusance  de  droit  come  ceo,  with 
proclamations,  to  J.  G.  and  his  heirs,  of  all  the  manors,  &c..  comprised  in  the  settlement ; 
which  fines  were  to  operate,  and  to  be  taken  to  operate  first  for  corroborating  the  uses  con- 
tained in  the  settlement  antecedently  to  the  linriitations  to  the  use  of  the  wife  in  fee-simple, 
and  subject  thereto  to  the  use  of  such  persons,  dtc,  as  the  wife  by  will  or  deed  might  ap- 
point. In  pursuance  of  this  latter  deed,  several  fines  come  ceo  were  levied  by  the  husband 
and  wife:  Htld,  that  under  these  circumstances,  these  latter  fines  did  not  operate  to  ex- 
tinguish, destroy,  or  suspend  the  right  or  power  of  the  husband  and  wife,  and  the  survivor 
of  them,  to  request  and  direct  a  sale  or  exchange  of  the  settled  estates  under  the  powers 
fi)r  that  purpose  contained  in  the  settlement,  so  as  to  prevent  an  exercise  of  those  powers 
by  the  trustees. 

The  Vice  Chancellor  sent  the  following  case  for  the  opinion  of  this 
Court.  By  indentures  of  lease  and  release,  dated  the  15th  and  16th 
December,  1806,  being  the  settlement  made  after,  bnt  in  pursuance  of 
articles  entered  into  before  the  marriage  of  the  Earl  of  Jersey  with  the 
Countess  of  Jersey,  his  wife,  and  by  certain  fines  duly  levied  by  the 
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Earl  of  Jersey  and  his  wife,  certain  hereditaments,  the  inheritance  of 
the  Countess  of  Jersey,  were  limited  to  the  use  of  T.  F.  and  John 
Ijord  B.,  their  executors,  &c.,  for  ninety -nine  years,  to  commence  from 
the  23d  of  May,  1804,  but  upon  the  trusts  thereinafter  mentioned ; 
with  remainder  to  the  use  of  the  Earl  of  Jersey  and  his  assigns,  for 
his  life,  without  impeachment  of  waste,  &c. ;  with  remainder  to  the 
use  of  the  Duke  of  Bedford,  &c.,  as  trustees,  to  support  contingent  re- 
mainders ;  with  remainder,  in  case  the  Earl  of  Jersey  should  die  in  the 
lifetime  of  the  Countess  of  Jersey,  leaving  issue  an  eldest  or  only  son, 
entitled  to  the  said  hereditaments,  immediately  expectant  upon  the  de 
cease  of  the  Countess  of  Jersey,  and  who  should,  at  the  decease  of  the 
Earl  of  Jersey,  have  attained,  or  should,  during  the  life  of  the  Countess 
of  Jersey,  attain  twenty-one,  then  to  the  intent  that  he,  after  attaining 
twenty-one,  and  during  the  joint  lives  of  himself  and  tjie  Countess  of 
Jersey,  should  receive  a  certain  yearly  rent-charge  therein  mentioned, 
payable  out  of  the  said  hereditaments,  with  usual  powers  of  entry, 
&c.,  for  better  securing  the  due  payment  of  the  same ;  and  subject 
thereto  to  the  use  of  the  Earl  of  Clarendon,  and  Lord  Lowther,  their 
executors,  &c.,  for  the  term  of  one  thousand  years,  to  commence  from 
the  decease  of  the  Earl  of  Jersey,  without  impeachment  of  waste,  up- 
on certain  trusts ;  with  remainder  to  the  use  of  the  Countess  of  Jersey, 
and  her  assigns,  for  her  life,  without  impeachment  of  waste,  &c. :  with 
remainder  to  the  use  of  the  Duke  of  Bedford,  i&c. :  as  trustees,  to  sup- 
port contingent  remainders*,  with  remainder  to  the  use  of  the  first  and 
every  other  son  of  the  marriage  successively,  in.  tail  male ;  with  re- 
mainder, in  case  the  Countess  of  Jersey  should  survive  the  Earl,  to  the 
use  of  her,  her  heirs  and  assigns  for  ever ;  but  in  case  she  should  die 
in  the  lifetime  of  the  Earl,  then  to  the  use  of  the  first,  and  every  other 
the  daughter  and  daughters  of  the  marriage  successively,  in  tail  male; 
with  remainder  to  the  use  of  such  person  or  persons  related  by  blood 
or  consanguinty  to  the  Countess  of  Jersey,  and  for  such  estates  or  in- 
terests, and  in  such  manner,  and  subject  to,  and  charged  or  chai^eable 
with,  such  annual  or  other  sums  of  money  in  favour  of  such  persons 
so  related,  and  subject  to  such  powers,  &c.,  (such  sums  of  money,  pow- 
ers, &c.,  being  for  the  benefit  of  some  one  or  more  persons,  related  by 
blood  or  consanguinity  to  the  Countess  of  Jersey,)  and  in  such  manner 
as  the  Countess  of  Jersey,  notwithstanding  her  coverture,  by  her  last 
will  in  writing,  or  by  any  codicil  thereto,  signed  and  published  in  the 
presence  of  three  or  more  credible  witnesses,  should  direct,  limit,  or 
appoint,  and  in  default  of  such  direction,  &c.,  and  so  far  as  any  such, 
if  incomplete,  should  not  extend,  to  the  use  of  the  said  Countess  in 
fee.  And  it  was  by  the  said  indenture  of  release,  among  other  things, 
declared,  that  it  should,  and  might  be  lawful  to  and  for  the  Duke 
of  Bedford,  &c.,  and  the  survivors  or  survivor  of  them,  and  the  ex- 
ecutors and  administrators  of  such  survivors,  at  any  time  or  times 
thereafter,  at  the  request  and  by  the  direction  of  the  Earl  and  Coun- 
tess of  Jersey,  during  their  joint  lives,  and  of  the  survivor  of  them, 
testified  by  some  writing  under  their  respective  hands  and  seals,  or 
under  the  hand  and  seal  of  the  survivor,  attested  by  two  or  more 
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credible  witnesses,  to  dispose  of,  either  by  way  of  absolute  sale,  or 
ill  exchange  for,  or  in  lieu  of  other  lands,  &c.,  to  be  situate  some- 
where  in  England,  all  or  any  part  of  the  manors,  &c.,  thereby  grant- 
ed and  released,  (except  the  mansion  house,  &c.,  called  Osterly,)  and 
the  inheritance  thereof  in  fee  simple,  to  any  persons  whomsoever,  for 
such  price,  or  for  such  equivalent,  in  manors,  lands,  &c.,  as  to  the 
said  Duke  of  Bedford,  &c.,  or  the  survivors  or  survivor,  &e.,  should 
seem  reasonable;  and  that,  for  the  purpose  of  effecting  such  sale 
or  exchanges,  it  should  be  lawful  for  the  said  Duke  of  Bedford, 
&c.,  the  survivors  and  survivor  of  them,  &c.,  at  such  request,  and 
by  such  directions,  and  so  testified  as  aforesaid,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  sealed  and  delivered  in  the  pre- 
sence of,  and  attested  by,  two  or  more  credible  witnesses,  absolutely  to 
revoke,  determine,  and  make  void  all  and  any  of  the  uses,  trusts,  pow- 
ers, &c.,  therein  contained,  of  and  concerning  the  hereditaments  so 
proposed  to  be  sold  or  exchanged,  or  any  part  thereof;  and  by  the 
same  or  any  other  deed  or  deeds  to  limit,  &c„  any  uses,  estates,  or 
trusts  of  the  said  hereditaments,  the  uses  of  which  should  be  so  re- 
voked, which  it  should  be  thought  expedient  to  limit,  &c.,  in  order 
to  effectuate  such  sales  or  exchanges;  and  that  it  should  likewise  be 
lavrful  for  them  to  give  effectual  discharges  and  receipts  to  the  pur- 
chasers, upon  payment  of  their  respective  purchase  moneys.  And  in 
the  said  indenture  of  settlement  was  contained  a  covenant  by  the  Earl 
of  Jersey,  for  Atrther  assurance  on  his  part,  and  on  the  part  of  the 
Countess  of  Jersey,  and  all  persons  claiming  under  him  the  said  Earl 
of  Jersey. 

By  an  indenture  bearing  date  the  20th  day  of  March,  1807,  and  made 
between  the  Earl  and  Countess  of  Jersey,  his  wife,  of  the  one  part, 
and  T.  6.,  of  the  other  part,  reciting  the  said  indentures  of  lease  and 
release  of  the  15th  and  16th  days  of  December,  1806,  and  the  fines  le- 
vied in  pursuance  thereof,  and  the  limitations  contained  in  the  settlement, 
and  reciting  that  the  said  Countess  of  Jersey  was  desirous  of  acquiring 
an  absolute  power  of  appointment  over  the  manors  and  other  heredita- 
ments comprised  in  the  settlement,  on  the  event  eitlier  of  her  surviving 
or  dying  in  the  lifetime  of  the  said  Earl  of  Jersey,  and  there  being  a 
general  failure  of  issue  of  her  body  inheritable  to  the  said  manors  and 
•ither  hereditaments  under  the  limitations  contained  in  the  settlement, 
It  was  witnessed  that,  for  the  purpose  thereinbefore  mentioned,  the 
Earl  of  Jersey  did  thereby,  for  himself,  his  heirs,  &c,  and  for  the 
Countess  of  Jersey,  his  wife,  (she  thereby  consenting  thereto,)  cove- 
nant and  grant  to  T.  G.,  his  heirs  and  assigns,  that  they  the  Earl  and 
Countess  of  Jersey  would,  as  of  Easter  or  Trinity  term,  1807,  or 
iome  other  subsequent  term,  at  the  costs  of  the  Countess  of  jersey, 
levy  mne  or  more  fines,  sur  conueanoe  de  droit  como  oeo,  &c.,  with 
proclamations,  unto  the  said  T.  6.  and  his  heirs,  of  all  the  manors,  &c., 
mentioned  and  conveyed  by  the  above  settlement,  and  fines  levied  in 
pursuance  thereof,  with  their  respective  rights;  and  it  was  thereby 
agreed  and  declared,  between  the  said  parties  thereto,  that  as  well  the 
said  fines  so  as  aforesaid,  or  in  any  other  manner  so  to  be  had  and  le- 
vied, and  also  all  other  fines,  common  recoveries,  &c.,  already  or  there- 
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after  to  be  levied,  suffered,  or  executed  between  the  said  parties  thereto, 
of  the  said  manors,  &c.,  should,  immediately  after  the  levying,  suffer- 
ing, and  perfecting  of  the  same,  respectively  operate  and  be  taken  to 
operate,  first,  for  corroborating  the  several  uses,  trusts,  &c.,  limited,  ex- 
pressed, and  contained,  of  and  concerning  the  said  manors,  &c.,  by  the 
settlement,  antecedently  to  the  several  limitations  therein  respectively 
contained  to  the  use  of  the  Countess  of  Jersey,  in  fee  simple;  and  after 
the  expiration  or  sooner  determination  of  the  several  uses,  trusts,  &c., 
and  in  the  meantime  subject  to  the  same  respectively,  to  the  use  of 
such  persons,  for  such  estates,  upon  <!uch  trusts,  &c.,  and  subject  to 
such  powers,  &c.,  as  the  Countess  of  Jersey,  by  any  deed  or  deeds,  Stc, 
with  or  without  power  of  revocation  or  new  appointment,  to  be  sealed 
and  delivered  by  her,  in  the  presence  of  two  or  more  credible  witnesses, 
or  by  her  last  will  in  writing,  or  any  codicil  thereto,  or  any  writing  pur- 
porting to  be  her  last  will,  or  any  codicil  thereto,  signed  and  published 
in  the  presence  of  three  or  more  credible  witnesses,  should  from  time 
to  time,  either  in  the  lifetime  of  the  Earl  of  Jersey,  or  after  his  decease, 
and  notwithstanding  her  then  present  or  any  future  marriage,  direct, 
limit,  or  appoint;  and  in  default  or  until  such  direction,  limitation,  or 
appointment,  or  so  far  as  any  such  direction,  limitation,  or  appointment 
should  not  extend,  to  the  use  of  the  Countess  of  Jersey,  her  heirs  and 
assigns,  for  ever.  In  pursuance  of  the  covenant  for  that  purpose  con- 
tained in  the  last-mentioned  indenture,  nine  several  fines,  sur  conuzance 
de  droit  come  ceo,  &c.,  were  duly  levied  by  the  Earl  of  Jersey  and  his 
wife,  in  Trinity  term,  1807,  of  the  several  manors,  &c.,  in  the  above 
indentures  mentioned.  On  the  15th  day  of  June,  1816,  certain  freehold 
lands  and  hereditaments  comprised  in  the  said  recited  indentures  were 
put  up  for  sale,  and  the  defendant,  Ralph  Deane,  became  the  purcha- 
ser, for  the  sum  of  4010/.,  and  paid  a  deposit  of  20/.  per  cent,  upon 
the  purchase-money,  and  signed  a  written  agreement  to  complete  his 
purchase  on  or  before  the  11th  day  of  October,  1816,  on  having  a  good 
title  made.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  fines  levied  by  the  Earl  and  Countess  of  Jersey,  in  Trinity  term, 
1807,  did  or  did  not  operate  to  extinguish,  destroy,  or  suspend  the 
power  or  right  of  the  Earl  and  Countess,  and  the  survivor  of  them, 
to  request  and  direct  a  sale  or  exchange  of  the  settled  estates  under 
the  powers  for  that  purpose  contained  in  their  marriage  settlement,  so 
as  to  prevent  an  exercise  of  those  powers  by  the  trustees  of  the  settle* 
ment.    The  case  was  argued  in  last  Michaelmas  term,  by 

Lynch,  for  the  plaintiff,  who  contended,  first,  that  the  fines  were  le- 
vied by  persons  one  of  whom  had  the  fee,  and  that  they  were  a  right- 
ful and  not  a  wrongful  or  divesting  assurance.  Second,  that  although 
a  fine  is  an  acknowledgment  upon  record  of  a  fee  simple  in  the  conusee 
and  will,  unless  controlled  by  the  agreement  of  the  parties,  have  a  de- 
vesting operation;  yet  that  its  operation  is  not  of  that  inflexible  nature, 
but  that  it  bends  to  and  is  controlled  by  the  agreement  of  the  parties,  for 
the  purpose  of  effecting  any  particular  or  special  purpose.  Thirdly, 
that  the  fines  were  by  the  settlors,  and  were  expressly,  and  were  so  de 
clared  to  be,  for  further  assurance,  and  in  confirmation  of  the  prior  useo 
contained  in  the  settlement. 
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Bredon's  ease^  1  Rep.  76  a,  is  an  authority  in  support  of  the  first 
point :  there,  tenant  for  life  and  first  remainder-man  in  tail  joined  in  a 
fine,  come  ceo ;  and  yet  the  Court  held  it  no  discontinuance  either  of 
the  first  or  second  remainder  in  tail,  because  each  of  the  parties  join- 
ing in  the  fine  gave  but  that  only  which  he  might  lawfully  give,  viz. 
the  tenant  for  life  his  estate,  and  he  in  the  remainder  a  fee  simple,  de- 
terminable on  his  estate  tail ;  and  so  it  was  held  no  forfeiture  of  the 
estate  of  the  tenant  for  life.  In  The  Earl  of  Olanrichard'9  cas^^  Hob. 
273,  this  doctrine  was  confirmed  by  Lord  Hobart  ;  and  in  Treport's 
case,  6  Rep.  15,.  Popham,  C.  J.,  says,  "  If  tenant  for  life,  and  he  in 
reversion,  make  a  gift  in  tail,  rendering  rent,  the  lessee  shall  have  the 
rent  during  his  life,  for  the  making  of  a  greater  estate  than  he  has,  is 
not  any  forfeiture,  because  he  joins  with  him  in  reversion."  Lord 
Holt's  argument  in  Lane  v.  Vane,  Sir  T.  Jones,  98,  puts  the  question 
on  the  same  ground,  and  confirms  the  authority  of  the  preceding  cases. 
The  case  of  Smith  v.  Clyfford,  1  T.  R.  738,  is  also  in  point.  There 
the  tenant  for  life  having  himself  a  distant  remainder  in  tail,  suffered 
a  recovery ;  and  though  there  was  in  that  case  an  intermediate  estate, 
yet  it  was  held  to  be  no  ground  of  forfeiture,  because  he  had  not  taken 
upon  himself  to  do  any  act  inconsistent  with  his  life-estate.  Yet  in 
that  case  there  was  no  intention  shown,  as  here,  to  preserve  the  interme- 
diate estate ;  and  that  case,  therefore,  is  stronger  in  favour  of  the  posi- 
tion contended  for.  It  may  be  said,  that  that  was  the  case  of  a  reco- 
very, where  the  tenant  for  life  having  parted  with  his  estate  for  life  at 
the  time,  was  vouched  only  in  respect  of  his  estate  tail ;  but  the  judg- 
ment did  not  proceed  on  that  ground ;  for  Pelham'%  casey  1  Rep.  14, 
was  also  the  case  of  a  recovery,  and  yet  held  a  forfeiture.  It  is  indeed 
remarkable,  that  in  2  Rep.  74,  and  10  Rep.  44,  Lord  Coke  cites  Pel- 
ham*$  ea$e  as  one  of  a  tenant  for  life  suffering  a  recovery,  and  convey- 
ing away  the  fee.  The  case,  however,  was  overruled  by  Smith  v.  C%f- 
ford  ;  and  it  is  not  true  that  in  the  latter  case,  the  tenant  for  life  had 
not  the  estate  for  life  in  him  when  vouched.  For  2  Inst.  241,  and 
Com.  Dig.  tit.  Voucher,  both  show  that  the  vouchee  stands  in  the  place 
of  the  tenant ;  and  that  the  demandant  counts  against  him  for  the 
whole  fee.  Garrett  v.  JBlizard,  1  Roll.  Ab.  836,  will  be  cited  on  the 
other  side ;  but  that  case  turned  on  the  intention  of  the  parties,  which 
was  to  do  an  act  inconsistent  with  the  intermediate  estate.  Here  there 
was  no  such  intention,  and  therefore  this  fine  produced  no  forfeiture; 
besides,  in  this  case.  Lady  Jersey  had  the  first  estate  of  inheritance. 
Roper  V.  Halifax,  Sugden  on  Powers,  last  edit.  55,  Appendix,  641,  is 
also  an  authority  in  point.  But  it  will  be  contended,  that  the  effect  of 
a  fine  is  so  powerful,  that  although  these  parties  meant  to  confirm  the 
prior  uses  and  estates,  yet  they  are  divested ;  and  that  though  the  old 
seisin  is  affirmed,  yet  that  it  is  defeated.  But  this  is  not  so ;  for, 
secondly,  although  a  fine  is  an  acknowledgment  upon  record  of  a  fee 
simple  in  the  conusee,  and  will,  unless  controlled  by  the  agreement  of 
the  parties,  have  a  divesting  operation ;  yet  its  operation  is  not  of  that 
inflexible  nature,  but  that  it  bends  to  and  is  controlled  by  the  agree- 
ment of  the  parties,  for  the  purpose  of  effecting  any  particular  or  spe- 
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cial  purpose.  In  support  of  this  proposition;  Puttenham  v.  Duncombe, 
2  Dyer,  157  b,  may  be  cited :  there  a  fine  was  held  to  be  controlled 
by  the  former  indenture,  which  shall  rule  the  fine.  So  also  Fitz,  H. 
Estoppel,  211,  and  the  third  resolution  in  OromweVB  caae^  2  Rep. 
69  b.  Perrot*8  case^  Moore,  884 ;  AnonymouSy  Skinner,  288,  are  to  the 
same  effect.  And  JSuUock  v.  Thames  Moore,  615 ;  JEarl  of  Leicester  s 
ease,  1  Vent.  278 ;  and  Herring  v.  Brovm^  Carth.  22,  1  Vent.  868. 
S.  C,  show  that  it  is  entirely  a  question  of  intention,  and  that  the 
operation  of  a  fine  is  to  be  controlled  by  the  agreement  of  the  parties. 
These  latter  cases,  it  may  be  said,  are  those  where  a  fine,  coupled  with 
a  deed,  has  been  held  an  execution  of  the  power,  but  that  they  do  not 
show  that  it  can  operate  as  a  confirmation.  But  there  is  no  real  differ- 
ence between  the  two  cases ;  for  if  the  displacing  and  destroying  power 
of  the  fine  be  prevented  by  the  object  of  the  parties  being  to  execute 
a  power,  why  should  not  the  same  effect  be  produced  by  the  object  of 
the  parties  being  to  confirm  a  power  ?  The  innocent  intention  of  the 
party  levying  the  fine  is  the  same  in  both  cases,  and  that  is  the  cause 
why  the  fine  is  prevented  from  extinguishing  the  power.  Many  cases 
may  indeed  be  found  where  tenants  for  life  levying  fines  have  incurred 
forfeiture ;  but  all  these  cases  will  be  found  either  to  be  where  there 
was  a  clear  intention  to  gain  a  fee,  or  where,  from  their  incautiously 
omitting  to  declare  the  uses,  the  Court  have  been  obliged  to  presume 
that  intention.  Smith  y.  AbelU  2  Lev..  202;  Albany's  ease,  1  Rep. 
110;  Digges's  case,  1  Rep.  178,  show  this:  and  in  the  last  case  the 
uses  declared  by  the  deed  intended  to  be  enrolled  were  different  from 
the  uses  declared  by  the  deed  by  which  the  fine  was  covenanted  to  be 
levied ;  and,  therefore,  the  two  could  not  be  connected  together.  Gases 
may  be  cited,  no  doubt,  to  show  that  the  operation  of  a  fine  is  so  strong, 
that  when  a  man  makes  a  will,  and  afterwards  levies  a  fine,  the  fine  is 
a  revocation  of  the  will ;  but  this  goes  on  the  ground,  that  in  order  to 
render  a  devise  valid,  the  seisin  of  the  devisor  must  remain  unaltered 
from  the  execution  of  the  will  till  his  death.  This  explains  the  case 
of  Lutwieh  v.  Mitton,  8  Viner,  188,  unless,  indeed,  that  case  be  con- 
sidered as  overruled  by  Selwyn  v.  Selwyn,  2  Burr.  1181.  But,  third- 
ly, in  this  case  the  fines  were  levied  by  the  settlors,  and  were  expressly, 
and  were  declared  to  be  for  further  assurance,  and  in  confirmation  of 
the  prior  uses  contained  in  the  settlement.  In  the  case  of  Selwyn  v. 
Selwyn,  the  ground  of  the  decision  was,  that  the  whole  was  taken  as 
one  conveyance,  which  mast  relate  to  the  bargain  and  sale ;  and  Roe  v. 
OriffitSj  4  Burr.  1952,  is  to  the  same  effect.  And  if  a  person  convey 
by  lease  and  release  to  the  use  of  himself  for  life,  with  remainders  ovei, 
and  covenants  to  levy  a  fine,  and  the  fine  is  levied  in  a  subseouent  term, 
the  fine  operates  to  confirm  the  uses  declared  by  the  deed.  This  shows 
that  a  fine  is  controllable  by  the  act  of  the  parties.  Here  the  fine  is 
not  only  connected  with  the  deed  of  covenant,  but  also  with  the  orig- 
inal settlement,  by  means  of  the  covenant  for  further  assurance.  Now, 
if  the  fine  had  all  that  divesting  and  displacing  operation  attributed  to 
it,  it  could  not  confirm  all  the  prior  charges  and  incumbrances  of  the 
tenant  in  tail :  it  is  also  equally  clear  law,  that  if  tenant  in  tail  con- 
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veys  his  estate  to  several  uses,  in  strict  settlement,  reserving  the  rever- 
sion in  fee,  and  then  levies  a  fine  to  other  uses,  it  confirms  the  uses 
declared  by  the  prior  settlement,  subject  to  the  operation  to  the  uses 
declared  of  the  fine.     Q-oodright  v.  Mead^  8  Burr.  1703.     If  that  be 
so,  the  fine  levied  by  Lord  and  Lady  Jersey,  even  if  it  had  not  been 
expressed  as  it  is  in  the  deed  of  covenant  to  be  for  the  corroboration  of 
the  former  estates,  yet  would  operate  to  confirm  the  prior  uses.     Here 
the  fine  was  in  obedience  to,  and  performance  of,  the  covenant  for  far- 
ther assurance  on  the  part  qf  Lord  and  Lady  Jersey ;  they  were  the 
settlors  in  the  settlement,  and  the  conusors  in  the  fine :  one  of  them 
had  the  fee,  the  first  estate  of  inheritance ;  and  they  were  persons  in 
a  situation  to  give  further  assurance.     Ferrers  and  Ourzon  v.  Fennor^ 
Gro.  Jac.  648,  is  a  very  strong  case  for  the  plaintiffs :  there  the  Court, 
for  the  purpose  of  upholding  and  preserving  the  estate  for  years  in  the 
lessee,  and  which,  according  to  the  strict  rules  of  law,  must  have  been 
considered  merged,  held  the  whole  as  one  assurance ;  and  that  case  was 
approved  and  acknowledged  as  authority  in  Selwyn  v.  Selwyn ;  here 
the  covenant  for  farther  assurance  bo  connects  the  deed  of  the  20th  of 
March,  1807,  and  the  fines  levied  in   pursuance  thereof,  with  the 
original  settlement,  as  to  make  it  one  assurance.     If  it  operates  as  a 
further  assurance,  it  must,  consequently,  operate  as  part  of  the  original 
assurance :  besides,  the  parties  to  the  settlement  might  plead  this  fine 
as  part  of  their  documents  of  the  title ;  and  yet  it  is  contended,  that 
that  which  forms  actually  a  part  of  the  title  destroys  that  title.     As 
far  as  intention  goes,  it  is  quite  clear  that  the  parties  never  intended 
to  disturb  the  settlement.     Then,  if  it  can  operate  as  a  further  assur- 
ance, and  consequently,  is  part  of  the  original  assurance,  why  should 
it  defeat  or  divest  the  seisin?    But  even  if  the  intention  did  not  appear 
on  the  face  of  the  deed,  still  the  law  would  intend  a  rightful  rather 
than  a  wrongful  motive,  particularly  so  when  it  is  for  the  benefit  of  the 
persons  in  remainder  that  the  fine  should  be  considered  for  further 
assurance,  and  as  a  confirmation  rather  than  a  wrongful  alienation. 
CromweV$  case  is  one  authority  to  show  that  the  Court  will  construe 
several  conveyances  as  a  part  of  the  same  assurance,  for  the  purpose 
of  effectuating  the  intention  of  the  parties ;  and  in  the  case  of  Doe  v. 
Whitehead^  2  Burr.  704,  Lord  Mansfield's  judgment  puts  the  ques- 
tion beyond  all  doubt.     If  these  propositions  be  correct  and  founded 
in  law,  it  necessarily  follows  that  the  seisin  under  the  settlement  was 
not  disturbed  or  divested  y  and,  therefore,  the  powers  of  sale  and  ex- 
change vested  in  the  trustees  were  not  affected  by  the  fines :  and  if  the 
fines  levied  by  Lord  and  Lady  Jersey  did  not  disturb  or  divest  the 
seisin,  if  they  did  no  act  inconsistent  with  the  estate,  if  no  forfeiture 
was  incurred  by  them,  it  is  scarcely  possible  to  conceive  how  the  power 
or  right  in  Lord  and  Lady  Jersey  to  require  or  direct  a  sale  can  be 
destroyed  or  suspended*     But  supposing  that  Lord  and  Lady  Jersey 
did  an  act  inconsistent  with  the  estate,  that  they  incurred  a  forfeiture, 
and  that  the  fines  levied  by  them  displaced  and  divested  the  seisin ; 
yet  there  is  ground  to  contend  that  their  power  of  requesting  or  direct- 
ing will  not  be  affected  by  any  such  acts.     The  power  of  requesting 
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snd  directing  is  not  annexed  to  »ny  estate  given  to  them  by  tbe  settle- 
ment, bat  is  a  personal  confidence  given  to  them  as  a  check  upon  the 
trastees,  to  whom  the  power  of  sale  is  given,  and  for  the  convenience 
and  advantage  of  all  interested  under  the  settlement.  The  intention 
of  supporting  and  preserving  this  power,  as  well  as  all  the  other  uses 
and  trusts,  is  clearly  and  unequivocally  expressed  in  the  deed ;  and  if 
it  were  not  so,  yet  to  presume  the  contrary,  would  be  to  presume  that 
Lord  and  Lady  Jersey  meant  to  destroy  a  power  which  must  be  useful 
to  their  interests,  but  which  cannot  be  exercised  to  prejudice  them 
without  their  own  concurrence.  The  universal  and  constant  practice 
of  conveyancers  has  been  in  favour  of  this  view  of  the  question ;  and 
in  Smith  v.  Boe  dem.  Lord  Jerney^  in  error,  2  Brod.  k  B.  473,  the 
practice  of  conveyancers  was  much  relied  upon.  Upon  this  ground, 
the  plaintiffs  are  entitled  to  the  judgment  of  the  Court. 

Coctey  contra.  As  to  the  first  point,  it  may  be  admitted,  that  the 
cases  cited  on  the  other  side  are  sufiicient  to  establish,  that  when  the 
tenant  for  life  joins  with  the  immediate  remainder-man  in  levying  a 
fine,  no  forfeiture  takes  place ;  but  those  cases  are  not  similar  in  their 
circumstances  to  the  present.  And  in  Q-arreU  v.  Blizardj  1  Roll.  Abr. 
855,  which  is  the  only  case  where  there  was,  as  here,  an  intermediate 
estate,  the  levying  the  fine  was  decided  to  be  a  forfeiture.  That  case 
was  argued  several  times ;  i»nd  the  Court  took  the  distinction  between 
a  fine  and  a  recovery,  viae,  that  a  fine  cannot  operate  on  parts  of  an 
estate,  but  on  the  whole  fee.  If  so,  it  necessarily  followed,  that  all 
the  intermediate  estates  were  divested  and  turned  to  a  right.  It  is 
laid  down  in  8  Bac.  Abr.  194,  tit.  Fine,  and  in  Sunt  v.  Baurnej  1 
Salk.  841^  that  a  fine  must  convey  a  fee  simple,  unless  the  express 
acknowledgment  of  the  parties  qualify  it.  The  parties,  therefore, 
must  put  their  intention  on  the  record,  or  otherwise  they  will  create  for 
themselves  a  tortious  fee.  And  this  is  necessary,  to  prevent  the  parties 
using  this  powerful  assurance  from  turning  it  into  a  wrong.  Smith  v. 
Chfffordy  and  Roper  v.  Hdlifaxj  which  have  been  cited  on  the  other 
side,  are  both  cases  of  a  recovery.  Now,  a  recovery  may  operate  upon 
particular  parts  of  the  estate,  but  a  fine  cannot  do  so.  The  ground  of 
the  decision  in  Smiih  v.  Olyffm'd  was,  that  it  was  a  question,  whether 
it  was  a  forfeiture  within  the  statute  of  Eliaabeth,  which  the  Court 
held  applied  only  to  a  bare  tenant  for  life ;  and  they  thought  it  no 
forfeiture,  inasmuch  as  tbe  recovery  had  a  legal  subject  to  work  upon, 
vis«  the  ultimate  remainder  in  tail,  and  passed  over  the  intermediate 
estates  tail :  but  the  operation  of  a  fine  is  very  different.  In  R^er  v. 
Halifax^  the  tenant  conveyed  away  the  estate  to  trustees  during  the 
joint  lives  of  herself  and  her  husband,  to  secure  800^.  a  year  pin- 
money  ;  remainder  to  the  use  of  her  husband  for  life  ;  remainder  to  her- 
self for  life,  and  other  remainders  over ;  leaving  the  reversion  of  her 
old  estate  in  herself,  in  order  to  support  the  powers :  and  there  the 
subsequent  instrument  was  an  innocent  conveyance,  and  contained  an 
express  reservation  of  the  powers.  That  case,  therefore,  has  nothing 
to  do  with  the  present.  The  result  of  all  the  authorities  proves,  that 
the  effect  of  thu  fine  is  to  produce  a  forfeiture.    But  it  is  contended 
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by  the  other  side,  secondly,  that  it&  operation  may  be  controlled  by  the 
agreement  of  the  parties,  for  effecting  any  particular  or  special  pur- 
pose. If  that  agreement  appears  in  the  concord  of  the  fine,  it  is  so, 
but  not  otherwise.  Such  an  agreement  may  indeed  be  binding  on  the 
parties  to  the  fine,  but  not,  except  in  the  case  put,  upon  third  parties; 
and,  therefore,  if  it  is  not  contained  in  the  record,  the  remainder-man 
may  enter  for  a  forfeiture.  No  case  has  been  or  can  be  cited  to  which 
this  observation  will  not  be  found  to  apply.  Suppose  tenant  for  life 
levies  a  fine,  and  declares  the  uses  of  it,  but  not  on  the  record,  having 
in  fact  the  intention  to  gain  a  wrongful  fee ;  if  the  remainder-man 
brings  ejectment,  and  the  Seed  declaring  the  uses  were  produced  on  the 
trial,  and  it  should  then  appear  that  the  fine  come  ceo  was  to  operate 
only  as  a  confirmation  of  the  remainder-man's  estate,  would  that  be  a 
diefence  ?  If  so,  the  tenant  for  life  might  run  no  risk :  he  might 
declare  the  uses  bv  a  secret  instrument,  to  be  produced,  if  necessary, 
and  if  not,  to  be  destroyed,  as  soon  as  it  is  too  late  for  the  remainder- 
man to  enter ;  or  he  may  execute  two  declarations,  and  produce,  ulti- 
mately, whichever  happens  to  be  most  advantageous  to  him.  All  this 
is  prevented  by  holding  that  the  agreement  must  be  put  on  the  record ; 
and  that,  if  on  the  record  he  makes  a  wrongful  declaration  of  the  uses 
of  the  fine,  it  .will  amount  to  a  forfeiture  of  his  estate.  In  Puttenham 
V.  Duncambej  2  Dyer,  157  b,  the  two  instruments  were  dated  on  the 
same  day ;  and  of  course,  therefore,  formed  but  one  assurance.  Be- 
sides, Puttenham  was  seised  in  fee,  and  no  question  of  forfeiture  was 
there  raised ;  and  there  it  was  not  a  question  with  a  third  party,  which 
makes  all  the  difference.  In  CromweVu  case^  Blunt  being  seised  either 
in  fee  or  in  tail  of  the  manor,  conveyed  it  to  Andrews,  with  a  covenant 
to  levy  a  fine,  and  with  a  condition  of  re-entry,  if  Andrews  did  not 
re-convey  the  advowson  to  Blunt ;  a  fine  was  levied,  sur  ^ant  and 
render ;  and  Andrews  having  died  without  re-conveying,  Blunt  re- 
entered. There  it  was  held,  that  the  fine  did  not  operate  to  prevent 
him,  for  the  whole  was  one  assurance  ;  but  there,  the  interest  of  third 
persons  was  not  involved.  The  same  answer  may  be  given  to  Perrot*% 
case,  and  An(mymou9^  Skin.  238.  The  other  cases  cited  on  this  point 
are  either  cases  arising  under  peculiar  circumstances,  and,  with  one 
exception,  not  cases  of  forfeiture,  or  cases  where  it  has  been  held,  that 
fines  levied  in  execution  of  a  power  do  not  destroy  it ;  and  it  is  con- 
tended, that  there  is  no  difference  between  a  fine  in  execution  and  in 
confirmation  of  a  power.  In  the  Earl  of  Leicester's  cctse  it  is  clear, 
that  the  Court  might  have  held  that  the  deed  by  which  he  covenanted 
to  levy  the  fine  to  other  uses  was  a  revocation  of  the  former  use ;  be- 
sides, no  forfeiture  was  then  involved.  In  Bullock  v.  Thome  the  fine 
was  levied  by  the  tenant  in  tail,  and  consequently,  was  not  wrongful ; 
besides,  the  case  fell  within  27  Eliz.  c.  4,  as  to  voluntary  conveyances. 
The  only  part  of  the  case  applicable  to  the  present  is  a  dictum  at  the 
end,  which  was  not  necessary  to  the  decision.  The  case  of  Herring  v. 
Brown  was  decided  first  in  the  King's  Bench,  where  it  was  held,  that 
the  power  was  destroyed  by  the  fine  subsequently  levied.  This  deci- 
tfion  was  afterwards  overruled  in  the  Exchequer  Chamber,  by  six  Judges 
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to  two ;  but  one  of  the  six  decided  on  the  ground,  that,  though  the 
power  was  destroyed,  yet  the  party  claiming  was  barred,  because  his 
ancestor  was  conusee  of  the  fine.  That  case,  therefore,  is  no  authority 
where  the  rights  of  third  parties  are  introduced.  The  result  is,  then, 
that  in  the  cases  it  is  generally  and  broadly  laid  down,  that  a  fine  by 
tenant  for  life  is  a  forfeiture,  and  that  he  cannot  relieve  himself  from 
it  by  any  agreement  not  introduced  upon  the  record  itself.  But, 
thirdly,  it  has  been  argued,  that  the  fines  in  this  case  were,  and  were 
declared  to  be,  for  further  assurance,  and  in  confirmation  of  the  prior 
uses  contained  in  the  marriage-settlement,  and  that  Lord  and  Lady 
Jersey  were  in  a  condition  to  give  further  assurance,  and  were  bound 
so  to  do.  If,  indeed,  the  deeds  executed,  and  the  fines  levied  in  1806, 
to  carry  into  efiect  the  articles  entered  into  before  marriage,  can  be 
considered  as  one  assurance  with  those  of  1807,  the  argument  is  at  an 
end.  But  that  cannot  be  so ;  for  the  deeds  and  fines  i]^806,  together, 
make  one  complete  and  perfect  assurance:  and  those  in  1807  were  for 
the  very  purpose  of  making  alterations  therein ;  and  being  so,  they 
cannot  form  one  assurance  together.  Selwyn  v.  Selwyn^  4  Burr.  1952, 
wa«  the  case  of  a  recovery,  and  does  not  apply,  unless  it  can  be  shown 
that  there  is  not  any  difierence  between  a  fine  and  a  recovery  in  this 
respect.  It  is  argued,  indeed,  that  Lutwich  v.  Mittony  which  was  the 
case  of  a  fine,  was  overruled  by  it ;  but  the  two  cases  go  on  very 
different  principles.  In  Roe  v.  Griffits  and  Others  the  ground  of  the 
decision  was,  that  the  testator  had  the  reversion  in  fee  in  him,  which 
was  not  affected  at  all  by  his  admission  under  the  surrender  to  the  uses 
contained  in  his  marriage  settlement.  Neither  this  case,  therefore,  nor 
Goodright  v.  Mead^  nor  Ferrers  and  Curaon  v.  Fermor  and  Others^  are 
applicable  to  the  present.  But  the  case  of  Doe  v.  Whitehead^  9  Burr. 
701,  is  a  strong  authority.  There  Lord  Mansfield  stated,  that  if  you 
could  distinguish  the  conveyance,  and  suppose  Timothy  Stoughton  to 
have  been  only  tenant  for  life,  at  the  time  of  his  levying  the  fine,  it 
would  be  the  forfeiture  of  his  estate  for  life ;  and  he  afterwards,  in 
deciding  the  case,  says,  "  I  look  upon  all  this  as  one  assurance.  If 
they  were  distinct  conveyances  or  assurances,  this  fine  would  be  a  for- 
feiture of  his  estate  for  life  under  the  new  settlement."  This,  there- 
fore, is  an  authority  to  show  that  if  the  assurances  are  in  this  case  dis* 
tinct,  the  fine  operates  to  produce  a  forfeiture.  Now,  how  is  it  pos- 
sible to  consider  the  whole  in  this  case  as  one  assurance  ?  Here,  the 
first  deed,  after  limiting  the  estate  in  a  different  manner,  according  as 
either  Lord  or  Lady  Jersey  might  happen  to  survive,  contained  a  power 
of  appointment  by  Lady  Jersey,  limited,  however,  to  persons  related 
to  her  by  blood  or  consanguinity ;  but  the  WBond  deeds  give  her  an 
absolute  power  of  appointment,  without  any  such  limit.  They  are, 
therefore,  so  far,  at  least,  in  discordance  with  the  former,  and  cannot, 
independently  of  the  interval  of  time  and  the  other  circumstances 
before  alluded  to,  be  considered  as  forming  one  assurance.  If  these 
general  positions  be  allowed,  it  must  follow  that  this  power  of  Lord 
and  Lady  Jersey,  to  request  and  direct  a  sale,  is  at  an  end.  It  is  a 
component  part  of  the  powers  of  sale  and  exchange ;  a  power  append- 
VOL.  vn. — 21 
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ant,  as  relating  to  the  life  estates,  and  a  power  in  gross,  as  relating  to 
those  in  reversion.  It  was,  therefore,  extinguished  by  the  operation 
of  the  fine.  King  v.  Melling^  1  Ventr.  225,  Edwards  v.  Slater^  Hardr. 
410,  and  Digger' %  case^  1  Co.  174,  are  authorities  in  point.  As  to  the 
practice  of  conveyancers,  which  has  been  mentioned,  it  is  not  uniform 
in  this  respect,  and  is  not  any  authority  for  the  Court.  It  may  be 
said,  the  construction  contended  for  by  the  defendant  is  productive  of 
hardship ;  but  if  parties  will  levy  fines  come  ceo,  in  this  manner,  they 
must  take  the  consequences,  and  must  not  leave  others  to  ascertain, 
from  secret  conveyances,  their  intention.  They  have  only  to  state 
their  intention  in  the  concord  of  the  fine,  and  then  no  room  for  doubt 
will  be  left. 

The  following  certificate  was  afterwards  sent: 

We  have  heard  this  case  argued  by  counsel,  and  have  considered  it; 
and  we  are  of  opinion  that  the  fines  levied  by  the  Earl  and  Countess  of 
Jersey,  in  or  as  of  Trinity  term.  1807,  did  not  operate  to  extinguish, 
destroy,  or  suspend  the  right  or  power  of  the  Earl  and  Countess,  ancl 
the  survivor  of  them,  to  request  and  direct  a  sale  or  exchange  of  the 
settled  estates  under  the  powers  for  that  purpose  contained  in  their 
marriage  settlement,  so  as  to  prevent  an  exercise  of  those  powers  by 
the  trustees  of  the  settlement 

C.  Abbott, 
J.  Batlet, 

J.   S.   HOLROTD. 


JOHN  HATFIELD  v.  JAMES  THORP.— p.  589. 

An  estate  in  fee,  upon  the  determinetion  of  e  life  eettto,  wee  derieed  to  the  wife  of  A.  B. : 
A.  B.  wai  one  of  the  attesting  witnenea  to  the  will,  The  testator  died  in  1779,  and  the 
wife  of  A.  B.  died  in  1813,  before  the  previous  life  estate  was  detcnnined:  Heldf  that  A.  B 
was  not  a  good  attesting  witness  to  this  wilL 

The  following  case  was  sent  by  the  Master  of  the  Rolls  for  the  opm- 
ionof  this  Court: 

John  Steemson  was,  at  the  respective  times  of  making  his  will  and 
of  his  death,  seized  in  fee  simple  of  a  freehold  messuage,  house,  and 
garden,  situate  in  Newark,  in  the  county  of  Nottingham;  and  being  so 
seized,  made  his  last  will  in  writing,  bearing  date  the  18th  of  November, 
1779,  and  thereby  deviMfl  to  his  daughter,  Mary  Bell,  "Ail  that  his 
messuage,  house,  and  garden,  at  Newark  aforesaid;  and  at  his  daugh- 
ter Marv  Bell's  death,  the  messuage  and  appurtenances  to  his  daughter 
Elizabeth  Hatfield  and  her  heirs,  for  ever."  The  said  John  Steem- 
scm  signed  and  published  his  will  in  the  presence  of  Ann  Hill,  Samuel 
I  eonard  and  Thomas  Hatfield,  who  respectively  attested  the  same  in 
his  presence,  and  in  the  presence  of  each  other.    Thomas  Hatfield 
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one  of  the  attesting  witneisses  to  the  will,  was,  at  the  time  of  his  atles- 
tation,  the  husband  of  the  said  Elizabeth  Halfield,  the  daughter  of  the 
testator.  John  Steemson  died  shortly  after  making  his  will,  without 
having  altered  or  revoked  the  same,  leaving  the  said  Mary  Bell,  Eliza- 
beth Hatfield,  and  Thomas  Hatfield,  surviving  him.  Elizabeth  Hatfield 
died  on  the  9th  of  April,  1813,  in  the  lifetime  of  Mary  Bell,  without 
having  done  any  act  to  dispose  of  the  interest  (if  any)  which  she  took 
under  the  will  of  John  Steemson,  leaving  Thomas  Hatfield,  her  hus- 
band, and  the  plaintifi',  John  Hatfield,  her  eldest  son  and  heir-at-law, 
surviving  her.  Thomas  Hatfield  died  in  January,  1819,  and  Mary 
Bell  on  the  10th  day  of  April,  1820.  The  question  for  the  opinion  of 
this  Court  was,  whether  the  will  of  John  Steemson  was  duly  attested 
to  pass  any,  and  what  estate,  in  the  messuage,  garden,  and  premises  at^ 
Newark,  to  Elizabeth  Hatfield. 

Cockerillj  for  the  plaintiff.  Thomas  Hatfield,  the  witness  upon 
whose  attestation  this  question  arises,  was  a  credible  witness,  within 
the  meaning  of  the  statute  of  frauds;  and  this  will  was  therefore  duly 
attested,  so  as  to  pass  the  real  estate.  There  are  conflicting  authori- 
ties upon  the  question,  whether  the  interest  which  renders  the  attesting 
witness  to  a  will  incompetent,  is  an  interest  at  the  time  of  the  attesta- 
tion, or  at  the  time  when  his  testimony  is  required.  In  HoldfaBt  on 
the  demUe,  of  Anstey  v.  Downng^  2  Str.  1253,  19  G.  2,  a  person  who 
took  under  a  will  an  annuity  charged  upon  the  real  estate  devised, 
was  held  not  to  be  a  credible  witness,  within  the  meaning  of  the  statute ; 
and  Lord  Chief  Justice  Lee,  in  delivering  the  opinion  of  the  Court, 
argued  as  if  the  objection  of  benefit  from  the  will  to  the  witness,  at  the 
time  of  subscribing,  could  not  be  removed  or  be  taken  off  by  any  sub- 
sequent fact.  In  that  case,  however,  the  witness  had  an  interest  at  the 
time  of  the  trial.  That  decision  occasioned  the  passing  of  the  stat.  25 
G.  2,  c.  6,  which,  however,  applies  only  to  wills  made  after  the  24th 
June,  1752.  In  Wyndham  v.  Chetwynd,  1  Burr.  414,  31  G.  2,  a 
similar  question  arose :  the  testator,  in  that  case,  died  in  1750,  leaving 
a  will  (by  which  he  charged  his  real  estate  with  the  payment  of  his 
debts  and  legacies),  attested  by  his  two  attorneys  and  apothecary,  he 
being  indebted  to  each  of  them  at  the  time  of  the  attestation,  for  their 
professional  services.  Theur  several  debts  were  paid  before  the  day 
when  the  cause  was  tried,  when  their  testimony  was  required  to  prove 
the  will,  and  the  Court  of  Kind's  Bench  were  of  opinion  that  the  will 
was  duly  attested.  So  also  in  JLord  Aylesbury  »  case^  there  cited,  the 
testator  had  left  legacies  charged  on  his  lands  to  three  servants,  who 
attested  his  will ;  they  released  the  legacies  before  examination,  and  it 
was  held  that  the  will  was  duly  attested.  In  Baugh  v.  Holloway^ 
Peere  Will.  657,  Sir  Robert  Raymond,  in  argument,  lays  it  down  as  a 
clear  position,  that  if  a  legatee  of  money  releases  the  legacy,  he  is  a 
ffood  witness  to  the  will.  In  ffindeaon  v.  Kersey,  4  Burn's  Ecc.  Law, 
§7,  the  testator,  by  a  will  made  in  1734,  devised  his  lands  to  trustees, 
to  dispose  of  the  rents  and  profits  to  poor  orphans,  and  aged  and  im- 
potent people,  within  a  particular  township.  The  will  was  attested  by 
two  of  the  trustees,  who^i  at  the  time  of  attestation,  and  of  the  testa- 
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tor's  death,  were  seised  of  tenements  in  the  township,  for  which  they 
paid  the  poor-rate-  Before  the  day  of  trial,  they  released  their  inters 
est  to  the  other  trustees,  and  conveyed  their  tenements  within  the 
township  to  other  persons.  The  majority  of  the  Court  were  of  opinion, 
that  the  will  was  duly  attested  to  pass  the  real  estate ;  but  Lord  Cam* 
DEN  differed,  and  delivered  an  elaborate  judgment  in  support  of  hia 
opinion.  The  weight  of  authority,  therefore,  is  in  favour  of  the  pro- 
position, that  a  party  having  an  interest  at  the  time  of  attestation,  but 
who  discharges  that  interest  previously  to  his  examination,  is  to  be  con«- 
sidered  a  credible  witness,  within  the  meaning  of  the  statute  of  frauds ; 
and  that  being  so,  if  Thomas  Hatfield,  the  husband  of  Elizabeth  Hat- 
field, had  been  now  alive,  and  were  called  upon  to  prove  the  will,  he 
would  be  a  competent  witness :  for,  in  the  events  that  have  happened 
he  derives  no  benefit  whatever  from  the  will ;  for  his  wife  having  died 
before  the  life  estate  of  Mary  Bell  was  determined,  he  was  never  sebed 
in  right  of  his  wife  ;  and  she  never  having  been  seised  in  possession,  he 
did  not,  upon  her  death,  become  tenant  by  the  curtesy.  Bat  assuming 
that  Thomas  Hatfield  took  such  benefit  by  this  will  as,  before  the  stat. 
25  6.  2,  c.  6,  would  have  rendered  him  an  incompetent  witness,  and 
therefore,  that  before  that  statute,  not  only  the  devise  to  Elizabeth 
Hatfield  but  the  whole  will  would  have  been  void,  that  statute  restores 
his  competency  and  re-establishes  the  will.  By  the  1st  section  it  is 
enacted,  ^^  That  if  any  person  phall  attest  the  execution  of  any  will,  to 
whom  any  beneficial  devise,  legacy,  interest,  &c.,  of  or  afiectine  any 
real  or  personal  estate,  except  charges  on  lands  for  payment  of  aebts, 
shall  be  thereby  grven,  such  devise,  &c.,  shall  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such  will,  or  any  person  claiming 
under  him,  be  utterly  null  and  void ;  and  such  person  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil.'*  The  clear  intent 
of  the  statute  was  to  restore  the  competency  of  the  attesting  witness  in 
all  cases  of  benefit  arising  to  him  under  the  will,  and  to  avoid  the  will 
^^%ofar  on^"  as  concerned  the  person  attesting  the  execution,  or  any 
person  claiming  under  him ;  and  since  that  statute,  therefore,  no  will 
can  be  void  by  reason  of  interest  arising  under  it  to  the  attesting  wit- 
ness, further  than  as  to  the  interest  of  such  witness,  or  any  person 
claiming  under  him.  This  will,  therefore,  is  well  attested,  and  as  the 
plaintifi*  does  not  claim  under  the  attesting  witness,  he  is  entitled  to  an 
estate  in  fee  simple  in  the  lands  in  question. 

Reader^  contra.  This  will  was  not  duly  attested  so  as  to  pass  the 
real  estate,  and,  consequently,  Elizabeth  Hatfield  took  no  estate  in  the 
devise  to  her,  for  Thomas  Hatfield  cannot  be  considered  a  credible 
witness  within  the  meaning  of  the  29  Gar.  2,  c.  3.  It  is  clear  that  he 
would  not  have  been  a  competent  witness  to  prove  the  will,  during  the 
lifetime  of  his  wife,  for  he  would  have  an  interest  in  the  right  of  his 
wife,  in  the  estate  which  she  took  under  the  will ;  they  might  have  sold 
their  interest  in  the  estate,  and  the  money  arising  out  of  such  sale 
would  have  belonged  to  the  husband.  Besides,  if  Mary  Bell  had  died 
in  the  lifetime  of  Thomas  and  Elizabeth  Hatfield,  he  would  have  been 
seised  during  the  life  of  his  wife,  and  in  case  of  surviving  her,  he  would 
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have  been  tenant  by  the  curtesy  ;  he  would  therefore  have  an  interest 
in  supporting  the  will,  and  could  not  be  n  competent  or  credible  witness 
to  prove  it.  The  case  of  Hih/ard  v.  Jennings  Garthew,  514,  is  an 
authority  to  show  that  a  devisee  is  not  a  good  witness  to  a  will  under 
which  he  takes  an  interest  The  decision  in  that  ease  proceeded  on 
the  ground  that  the  will  was  void,  quoad  the  devise  to  him,  because  he 
took  an  interest  under  it,  and  Holdfast  dem.  Anstey  v.  Bowsing^  2  Str. 
1253,  is  an  authority  precisely  in  point  to  show,  that  Thomas  Hatfield 
was  not  a  credible  witness  within  the  meaning  of  the  statute.  It  is 
true  that  there  are  authorities  to  show,  that  the  competency  of  a  per- 
son interested  at  the  time  of  the  attestation  may  be  restored  by  a  lease, 
payment,  or  extinguishment  of  all  his  interest,  so  as  to  admit  him  to 
prove  the  execution.  In  this  case,  however,  the  husband  had  an  inter- 
est in  right  of  his  wife,  derived  from  the  estate  which  she  took  under 
the  will,  and  he  could  not  release  or  extinguish  that  interest,  for  he 
could  not  destroy  his  wife's  estate  without  her  consent.  As  long  as 
she  Ifved,  therefore,  he  would  have  an  interest  in  the  estate  devised  to 
his  wife,  incapable  of  being  extinguished.  The  statute  of  the  25  Geo. 
2,  c.  6,  s.  1,  applies  only  to  cases  where  the  interest  taken  under  the 
will  is  destroyed  by  the  statute  itself.  It  enacts,  that  the  devise, 
legacy,  estate,  or  interest,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  the  will,  shall  be  null  and  void.  Here  the  attesting 
witness  does  not  take  any  such  beneficial  interest  under  the  will,  as  the 
statute  renders  null  and  void ;  the  husband,  in  fact,  takes  no  estate  or 
interest  whatever  under  the  will ;  his  wife,  indeed,  does  take  an  estate 
under  the  will,  and,  by  operation  of  law,  he,  in  right  of  his  wife,  de- 
rives a  benfioial  interest  from  that  estate.  The  estate  of  the  wife  is 
not  destroyed  by  the  statute,  and,  consequently,  the  derivative  benefi- 
cial interest  which  the  husband  takes  in  that  estate,  in  right  of  his  wife 
only,  is  not  extbguished.  Then  if  this  be  not  a  case  within  the  stat. 
25  Qeo.  2,  c.  6,  the  husband  had  an  interest,  not  only  at  the  time  of 
the  attestation,  but  an  interest  continuing  from  the  time  of  executing 
the  will  in  1779,  till  the  death  of  his  wife  in  1813,  during  all  which 
time  he  would  not  have  been  a  competent  or  credible  witness  to  prove 
the  execution  of  the  will.  Independently  of  the  question  of  interest  it 
is  a  general  rule  also,  that  a  husband  and  wife  cannot  in  any  case  be 
a  witness  for  each  other.     Davis  v.  Dimwoody^  4  T.  R.  678. 

CdekeriU,  in  reply.  The  husband  might  have  extinguished  all  his 
interest  in  the  wife's  estate,  by  releasing  the  rents  and  profits  during 
his  life,  and  he  might,  therefore,  have  made  himself  a  competent  wit- 
ness to  prove  the  will,  immediately  after  the  death  of  the  testator. 
The  Court  afterwards  sent  the  tollowing  certificate: 
This  ease  has  been  argued  before  us;  and  we  are  of  opinion,  that 
the  will  of  the  said  John  Steemson  was  not  duly  executed,  so  as  to  pass 
any  real  estate  in  the  messuage,  garden,  and  premises  to  Elizabeth 
Hatfield. 

C.  Abbott, 

6.    S.    HOLROYD, 

W.  D.  Best. 
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REX  V.  WILLIAMS.— p.  595. 

The  Court  will  grant  a  criminal  information  for  a  libel  upon  a  public  body  of  men  upon  an 
affidavit,  atatlng  the  publication  of  the  libel  by  the  defendant 

A  RULE  nisi  had  been  obtained  for  filing  a  criminal  information 
against  the  defendant  for  an  alleged  libel  upon  the  clergy  of  the  diocess 
of  Durham.  The  publication  stated  that  upon  the  death  of  her  late 
majesty,  none  of  the  bells  in  the  several  churches  at  Durham  were 
tolled.  It  ascribed  this  omission  to  the  clergy,  and  then  proceeded  to 
make  some  very  severe  observations  on  that  body.  The  rule  was  ob- 
tained upon  affidavits,  stating  the  purchase  of  the  newspaper  contain- 
mg  the  libel,  and  that  the  defendant  was  the  proprietor  or  publisher  of 
the  paper. 

Browham  and  Carter  now  showed  cause,  and  urged  that  the  Court 
would  not  grant  a  criminal  information  for  a  public  libel,  upon  the  ap- 
plication ot  an  unknown  private  prosecutor,  and  without  any  attidavit 
of  the  charge  being  untrue. 

Scarlett  and  THndaly  contra.  The  Court  have,  in  many  instances, 
granted  informations  for  libels,  on  a  number  of  individuals,  without  re- 
quiring any  affidavit  of  the  falsehood  of  the  charge.  In  JVlichaelmas, 
13  Geo.  2,  1739,  such  an  information  was  granted  against  M.  Jenour, 
the  printer  of  the  Daily  Advertiser,  for  publishing  a  libel  against  the 
Directore  of  the  East  India  Company ;  and  this  application  was  sup- 
ported by  affidavits,  stating  the  purchase  of  the  newspaper,  and  an  ac- 
knowledgment by  the  defendant  that  he  had  printed  it.  In  Hilary  term, 
28  Geo.  2, 1755,  a  similar  information  was  granted  against  A.  Alderton, 
for  writing  and  publishing  a  libel  on  the  justices  of  the  peace  for  the 
county  of  Suffolk,  in  an  advertisement  respecting  the  expenditure  of 
money  in  the  hands  of  the  county  treasurer.  The  only  affidavit  in 
support  of  the  application  was,  that  of  the  printer  of  the  newspaper, 
that  he  had  received  the  advertisement  from  the  defendant  for  publica- 
tion. So  in  Hilary  term,  15  Geo.  3,  such  an  information  was  granted 
against  R.  HoUoway  and  G.  Allen,  for  printing  and  publishing  a  libel 
upon  the  justices  of  the  peace  of  the  county  of  Middlesex,  usually 
sitting  by  rotation  in  Litchfield  Street,  in  a  pamphlet  entitled  The  Rat- 
trap,  charging  them  with  ignorance  and  corruption  in  the  execution  of 
their  office.  This  rule  was  granted  upon  an  affidavit,  stating  the  pur- 
chase of  the  pamphlet  from  one  of  the  defendants,  and  that  the  other 
acKUowledged  himself  to  be  the  author,  and  that  several  gentlemen 
named,  usually  sat,  by  rotation,  as  justices  at  a  public  office  in  Litchfield 
Street.  It  is  clear,  too,  from  Bex  v.  Osboriiy  2  Barnadiston,  138, 
166,^  that  the  Court  will  grant  a  criminal  information  for  a  libel,  re< 
decting  on  a  public  body. 

Rule  absolute. 

*  See  this  caae  also  in  a  note  in  2  Swanvt  Rep.  603. 
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DIXON  V.  REED— p.  597. 

^A  hitu  a  ship  and  cargo  was  barratriously.  taken  out  of  her  coarse  by  the  crew,  and  the 
ship  and  part  of  the  cargo  sold,  and  the  remainder  sent  home  by  another  vessel :  Held, 
that  tbki  was  a  total  loss  of  the  cargo  from  the  time  of  the  committing  of  the  act  of 
barratry. 

Action  upon  a  policy  of  insurance  on  ship  and  cargo,  at  and  from 
Sierra  Leone  to  a  port  of  discharge  in  Great  Britain;  2000/.  upon  ship 
and  3000/.  upon  the  cargo,  valuing  wood  at  12/.  per  load.  The  plain- 
tiff, on  the  trial  of  the  cause,  at  the  London  sittings  after  last  MichaeU 
mas  term,  had  obtained  a  verdict  for  a  total  loss  by  barratry,  and  the 
underwriters,  upon  a  threat  of  execution,  paid  as  for  a  total  loss.  A 
rule  nisi  had  been  obtained,  calling  on  the  plaintiff  to  show  cause  why 
the  underwriters  should  not  be  allowed  the  amount  at  which  that  part 
of  the  cargo  which  arrived  in  London  had  been  valued  by  the  policy, 
subject  to  the  charges  thereon,  together  with  the  sums  paid  out  of  the 
proceeds  of  the  ship  and  cargo  at  Barbadoes,  for  wages,  &c.,  and  why 
so  much  as  the  said  two  sums  should  amount  to,  should  not  be  paid 
back  by  the  assured  to  the  underwriters,  out  of  the  money  paid  over 
to  them,  or  why,  in  default  thereof,  the  consolidation  rule  should  not 
be  opened  and  a  further  trial  be  had.  The  following  facts  now  appeared 
upon  the  affidavits.  The  ship  received  on  board,  at  Sierra  Leone,  233 
logs  of  timber,  being  about  260  loads,  and  sailed  from  thence  on  her 
voyage,  on  the  8th  March,  1820,  but  was  barratriously  taken  by  the 
crew  to  Barbadoes,  where  she  arrived  on  the  28th  April,  and  the  ship 
was  condemned  and  sold,  and  47  logs  of  timber  were  also  sold,  to  pay 
the  charges  incurred  there,  and  the  remaining  186  logs  were  forwarded 
to  London  by  another  vessel,  which  arrived  in  August,  1820.  The  in- 
sured abandoned  to  the  underwriters.  Upon  the  arrival  of  the  186 
logs  in  this  country,  the  market  price  of  timber  being  then  10/.  or  11/. 
per  load,  the  plaintiff  proposed  to  settle  the  loss  upon  that  part  of  the 
cargo  at  69/.  9^.  6d.  per  cent.  The  underwriters  not  consenting  to  it 
at  that  time,  the  market  price  of  timber  afterwards  fell,  and  the  186 
logs  were,  on  the  27th  April,  1821,  sold,  (but  not  by  the  plaintiff,)  at 
the  rate  of  about  6/.  per  load ;  and  the  loss  actually  paid  by  the  under- 
writers on  the  cargo  amounted  to  93/.  \2s,  6d,  per  cent. 

Scarlett  and  F.  Pollock  now  showed  cause.  The  question  is,  wheth- 
ei,  upon  the  facts  proved,  this  was  to  be  considered  a  total  loss,  with  ben- 
efit of  salvage,  or  merely  an  average  loss.  If  it  was  a  loss  of  the  latter 
description,  the  plaintiffs  can  only  recover  for  the  damage  they  have 
sustained  by  the  loss  of  the  47  logs  at  Barbadoes.  If,  on  the  other 
hand,  it  be  a  total  loss,  with  benefit  of  salvage,  then  the  plaintiffs  are 
entitled  to  recover  the  sum  which  the  underwriters  have  actually  paid. 
They  were  then  stopped  by  the  Court 

The  Solieitor-Qeneral  and  Puller ^  contra.  This  was  only  an  average 
loss.  It  is  quite  clear  that  if  the  ship  had  been  driven  out  of  her 
course  by  tempestuous  weather  to  Barbadoes,  and  bad  been  there  con- 
demned and  sold,  and  a  part  of  the  cargo  also  sold,  and  the  rest  tran- 
shipped, and  the  voyage,  as  to  the  latter  part,  thereby  retarded,  that 
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would  have  been  only  an  average  and  not  a  total  loss.  Glennie  v. 
London  Assurance  Company,  2  M.  &;  S.  871.  Anderson  v.  Wallisy  2 
M.  k  S.  240.  Hunt  v.  The  Royal  Exchange  Assurance  Company y  5 
M.  &  S.  47.  In  the  latter  case  it  was  expressly  held,  that  a  loss  of 
voyage  for  the  season  by  the  perils  of  the  sea,  was  not  a  ground  of 
abandonment  upon  a  policy  on  goods,  with  a  clause  of  warranty,  free 
from  average,  where  the  cargo  is  in  safety,  and  not  of  so  perishable 
nature  as  to  make  the  loss  of  the  voyage  a  loss  of  the  commodity.  Now 
here,  the  commodity  was  not  of  a  perishable  nature ;  it  was  not  deteri- 
orated in  value  by  any  of  the  perils  insured  against,  but  merely  by  the 
fall  of  price,  for  which  the  underwriters  are  not  liable.  It  can  make 
no  difference  whether  the  ship  be  retarded  in  her  voyage  by  the  perils 
of  the  sea,  or  by  the  barratry  of  the  master  or  mariners ;  the  under- 
writer having  expressly  insured  against  this  description  of  peril. 

Abbott,  C.  J.  I  am  of  opinion,  that  this  is  a  case  of  a  total  loss, 
with  benefit  of  salvage.  The  case  is  plainly  distinguishable  from  all 
the  cases  which  have  been  cited  in  argument,  where  the  ship  has  been 
driven  out  of  her  course  by  the  perils  of  the  sea,  and  the  voyage  thereby 
retarded.  In  those  cases,  the  cargo  was,  during  the  whole  time,  in  the 
possession  of  the  assured;  here,  by  the  fraud  and  barratry  of  the 
master  and  marines,  the  cargo  was  taken  out  of  the  possession  of  the 
assured.  From  that  time  it  became  to  them  a  total  loss.  The  pay* 
ment  of  the  wages  at  Barbadoes,  and  the  sending  home  the  186  logs, 
were  no  acts  of  the  assured,  or  of  any  person  authorized  by  them.  I 
think,  therefore,  that  this  was  a  total  and  not  an  average  loss,  and  con- 
sequently this  rule  must  be  discharged. 

Rule  discharged.* 

*  See  FaUtner  ▼.  I2mA»8,  S  M.  &  S.  290,  as  to  tn  instmnoe  oo  thip. 


DYSON  and  Another  v.  GOLLICK,— p.  600. 

The  contractora  for  making  a  navigable  canal,  having,  with  the  pcrminion  of  the  owner 
of  the  soil,  erected  a  dam  of  earth  and  wood  upon  his  cloee,  acroM  a  otream  tbeie,  for 
the  purpose  of  completing  their  work,  have  a  poesesaion  sufficient  to  entitle  them  to 
maintain  a  trespass  against  a  wrong  doer. 

Trespass  for  breaking  and  entering  part  of  a  cut  or  water-course, 
belonging  to  the  plaintiffis,  in  the  county  of  Sussex,  and  breaking  down 
a  dam  of  the  plaintiffs,  then  being  in  and  across  the  said  part  of  the 
said  cut  or  water-course  belonging  to  the  plaintiffs,  which  cut  or  water- 
course led  from  the  Lavant  through  closes  of  meadow-land  near  to  a 
certain  cut  or  branch  of  a  canal,  which  the  plaintiffs  were  then  making, 
under  a  contract  made  by  them  with  the  company  of  proprietors  of  the 
Portsmouth  and  Arundel  Navigation,  by  virtue  of  an  act  of  the  57  G. 
S,  for  making  a  navigable  canal  from  the  river  Arun  unto  Chichester 
narbour,  and  from  thence  to  Langstone  and  Portsmouth  harbours,  with 
a  cut  or  branch  from  Hunston  common  to  the  city  of  Chichester ;  by 
means  of  which  said  breaking  down  the  said  dam,  the  water  rushed  and 
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flowed  with  great  force  from  the  river  Lavant  imto  the  said  cut  or 
water-course,  and  the  said  closes  of  meadow-land  into  the  said  cut  or 
branchy  so  making  or  nearly  completed,  and  forced  a  great  quantity  of 
the  said  closes  or  meadow-land  into  the  said  cut  or  branch,  and  broke 
Jown  thirty  yards  of  the  said  cut  or  branch,  and  filled  up  the  same, 
which  said  quantity  of  soil,  so  forced  into  the  said  cut  or  branch,  the 
plaintiffs,  under  their  contract,  were  bound  to  remove.  Plea,  not  guilty 
At  the  trial,  before  Wood,  B.,  at  the  last  assizes  for  the  county  of  Sussex 
the  only  question  of  law,  was,  whether  the  plaintiffs  had  such  an  in* 
terest  in  the  bank  in  question  as  to  entitle  them  to  maintain  trespass.  It 
appears  that  the  plaintiffs  had  entered  into  a  contract  with  the  com- 
pany  of  proprietors  of  the  Portsmouth  and  Arundel  navigation  foi 
forming  a  canal ;  and,  in  the  course  of  performing  their  contract,  in 
making  the  branch  from  Hunston  common,  in  February,  1821,  had 
erected  a  dam  upon  the  locus  in  quo,  by  permission  of  the  owner  of 
the  soil.  The  dam  was  six  feet  thick,  and  was  twelve  feet  across,  and 
was  formed  of  earth  and  wooden  piles.  It  had  been  originally  made 
in  January,  1821;  between  that  time  and  December  it  had  been  re- 
paired by  the  plaintiffs.    A  verdict  having  been  found  for  the  plaintiffs. 

Taddj/y  Serjt.,  now  moved  for  a  rule  nisi  to  enter  a  nonsuit,  or  for  a 
new  trial,  and  contended,  that  the  plaintiffs  had  no  such  interest  as  to 
enable  them  to  maintain  trespass.  Tliey  had  constructed  the  dam  on 
the  soil  of  another,  and  by  his  permission ;  it  was  a  continuation  of  the 
soil  from  one  bank  of  the  watercourse  to  another ;  it  consisted  of  earth 
which  coalesced  with  the  adjacent  soil ;  and  the  bank,  therefore,  be- 
came the  property  of  the  owner  of  the  adjoining  land.  In  Callis  on 
Sewers,  p.  74,  fourth  edition,  it  is  laid  down  that  "  A  wall  doth  differ 
in  point  of  ownership  from  a  bank,  first,  in  respect  of  the  materials  the 
same  is  made  of:  for  a  bank  is  made  ex  solo  vtfundo  quce  ex  8ui8  pro- 
frits  naturis  sunt  eadem  cum  terra  super  quce  edificatur  ;  but  so  is  not 
a  wall,  for  it  is  an  artificial  edifice,  not  of  the  materials  arising  of  the 
place  where  it  standeth,  but  which  he  brought  thither,  and  built  there 
ad  propria  onera  et  costagia  partis :  so  that  the  ownership  and  propertv 
of  a  wall  doth  appertain  to  him  who  is  bound  to  repair  the  same,  though 
his  ground  lie  not  next  thereto ;  but  of  a  bank,  the  property  and  own- 
ership is  his  whose  grounds  adjoin  thereto.*'  And  this  was  considered 
good  law  by  the  Court  of  Common  Pleas  in  The  Duke  of  Newcastle  v. 
Clarke^  2  !d.  Moore,  666,  where  it  was  held  that  the  commissioners  of 
sewers  could  not  maintain  an  action  against  commissioners  of  a  harbour 
for  breaking  down  a  dam  erected  by  the  former,  and  such  commis- 
sioners, across  a  navigable  river,  as  the  authority  to  be  exercised  by 
them,  on  behalf  of  the  public,  does  not  vest  in  them  such  a  property, 
or  possessory  interest,  as  will  enable  them  to  maintain  such  action. 

Per  Curiam.  The  dam  was  erected  by  the  plaintiffs  at  their  own 
expense,  and  with  their  own  materials,  upon  the  locus  in  quo,  with  the 
consent  of  the  owner  of  the  soil,  for  a  special  purpose.  Until  that 
purpose  was  completed,  the  plaintiffs  were  entitled  to  the  possession  of 
the  dam.  Now,  it  is  perfectly  clear  that  the  person  in  possession  of  pro- 
perty, whether  rightfully  or  wrongfullv,  may  maintain  trespass  against 
a  mere  wrong-doer.     Indeed,  if  they  had  any  other  than  a  partial  or 
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subordinate  interest  in  the  dam,  trespass  is  the  onl^  proper  remedy 
This  case  is  distinguisabie  from  that  of  The  Bvke  of  Newcastle  v 
Clarke^  for  there  the  commissioners  of  sewers  had  no  possession,  but 
had  a  mere  right  to  enter  upon  the  locus  in  quo,  and  to  do  certain  acts. 
In  Welch  v.  Nash^  8  East,  394,  the  posts  were  put  upon  the  lands  oi 
another  without  his  permission;  and  yet  it  was  held,  that  the  party  who 
put  them  there  might  recover  in  trespass  for  taking  them  away,  where 
the  general  issue  only  was  pleaded.  Now,  that  could  be  only  on 
the  ground  that  the  posts  were  the  property  of  the  plaintiff;  for  if  they 
were  not  so,  it  would  have  been  a  good  defence  to  the  action. 

Rule  refused. 


PATRIDGE  V.  BERE.— p.  604. 

A  mortgagor  in  poMesaon  of  the  premiaet  mortgaged,  is  tenant  to  the  mortgagee. 

Action  for  diverting  a  water-course.  The  declaration  contained  an 
averment,  that  a  certain  close  was  in  the  possession  and  occupation  of 
one  John  Turner,  as  tenant  thereof  to  the  plaintiff,  the  reversion  be- 
longing to  the  plaintiff.  At  the  trial  before  Park,  J.,  at  the  last  assizes 
for  the  county  of  Devon,  it  appeared,  that  Turner  being  tenant  for  life 
of  the  close  mentioned  in  the  declaration,  in  March,  1817,  had  mort- 
gaged the  same  to  the  plaintiff  for  100/.,  for  a  term  of  years,  provided 
he,  Turner,  Uved  so  long,  and  that  Turner  had  since  that  time  continued 
in  possession,  and  paid  the  interest.  It  was  objected  on  the  part  of  the 
defendant,  that  the  relation  of  landlord  and  tenant  did  not  subsist  be- 
tween a  mortgagor  and  mortgagee,  and  consequently,  that  the  aver- 
ment was  not  supported  by  evidence;  the  learned  Judge  overruled 
the  objection.     And  now, 

.Adam  moved  for  a  new  trial,  and  contended,  that  there  was  no  ten- 
ancy, there  was  no  payment  of  rent,  but  of  interest;  and  he  relied  on 
the  opinion  of  Buller,  J.,  in  Birch  v.  Wright,  1  Term.  Rep.  382. 

Per  Curiam.  Here  the  mortgagor  was  in  actual  possession  of  the 
mortgaged  premises,  by  sufferance  of  the  mortgagee,  who  has  the 
legal  title  vested  in  him.  The  former,  therefore,  is  a  tenant  within 
the  strictest  definition  of  that  word. 

Rule  refused.* 

*  As  long  as  the  mortgagor  or  his  heir  is  in  possession  of  the  land,  and  the  legal  owner- 
ship is  in  the  mortgagee,  there  must  subsist  a  tensncy  between  the  parties;  or  otherwise  the 
mortgagor  or  his  heir  must  hold  in  fee,  and  as  disseisors;  for  the  law  of  England  recognizes 
110  possession  independent  of  a  tenancy,  either  to  the  lord  paramount  or  mesne  lord.  If,  in 
the  mortgage  deed  there  is  the  usual  proviso  for  the  enjoyment  of  the  land  by  the  mortgagor 
and  his  heir  until  default  in  payment,  dec,  and  the  mortgagor  is  in  actual  possession,  he 
may,  under  the  agreement,  be  regarded  as  tenant  for  years  to  the  mortgagee,  during  the  con- 
tinuance of  the  agreement;  Ptnvteley  ▼.  Blaekman,  Cro.  Jac.  669;  and  on  his  death,  du- 
ling  the  agreement,  his  legal  interest  devolves  on  his  extculora,  who,  during  the  remainder 
of  the  agreement  are  trustees  for  the  heir  of  the  mortgagor.  If,  in  the  case  of  such  agree 
ment,  the  money  is  not  paid  at  the  appointed  time,  and  the  mortgagor  continues  in  posses* 
sion  after  the  determination  of  the  agreement,  without  any  fresh  agreement  between  the 
parties,  he  is,  until  payment  of  interest,  or  other  recognition  of  tenoncy,  tenant  by  sufferance, 
for  he  came  in  by  a  rightful  title,  although  he  holds  over  wrongfully.    If  the  mortgage  deei2 
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LAMPON  the  Younger  v.  CORKE.— p.  606. 

A  deed  containing  a  gftnerel  release  of  all  debta,  dec.,  recited  that  the  releasee  had  previ. 
oQsly  agreed  to  pay  to  the  releasor  the  sum  of  40iL  for  the  poesessioa  of  certain  pre- 
mises, and  that  in  **u>nsideration  of  the  said  sum  of  40/.  being  now  so  paid  as  herein 
befure  is  mentioned,'*  and  also  in  consideration  of  the  sum  of  10^.  a-piece,  well  and  truly 
paid  to  the  said  releasor  and  J.  8.,  the  receipt  of  which  said  several  sums  of  money  they 
did  thereby  acknowledge,  did  release,  dec.  There  was  also  a  receipt  for  the  sum  of  40iL 
endorsed  on  the  release.  But  it  appeared  on  action  afterwards  brought  for  this  sum  that, 
in  fact,  it  had  never  been  paid :  Held,  that  this  deed  of  release  was  no  estoppel,  inasmuch 
as  the  general  words  of  release  were  qualified  by  the  reciUtl,  which  stated  only  an  agree- 
ment to  pay,  and  not  an  actual  payment  of  the  sum  of  4tOL 

Assumpsit  against  the  defendant^  as  the  maker  of  the  ^following 
promissory  note,  dated  Edenbridge,  April  11th,  1821,  "Two  months 
after  date  I  promise  to  pay  Mr.  Thomas  Lampon,  junior,  or  order,  the 
sum  of  40/.,  value  received  this  day,  in  things  appraised  by  Mr.  Dou- 
bell,  and  in  having  possession  given  to  me  of  the  premises  lately  held 
under  me  by  Thomas  Lampon,  senior,  afterwards  by  the  sheriflf." 
The  declaration  contained,  also,  counts  for  goods  sold  and  delivered, 
and  the  usual  money  counts.  Plea,  general  issue.  At  the  trial,  at  the 
last  London  sittings,  before  Abbott,  C.  J.,  it  appeared,  that  the  de- 
fendant was  the  landlord  of  certain  premises  occupied  by  the  plaintiff's 
father,  and  that  the  plaintiff  having  taken  possession  of  the  premises, 
and  the  crops  growing  thereon,  under  a  writ  of  execution  against  his 
father,  the  defendant,  in  order  to  get  possession  of  the  premises  and 
crops,  gave  the  note  in  question,  which,  when  originally  signed  by 
him,  did  not  contain  the  words  "or  order."  These  words  were  in- 
serted on  the  14th  April,  1821,  without  his  knowledge.  Under  these 
circumstances,  the  Lord  Chief  Justice  thought  the  count  on  the  note 
could  not  be  sustained,  and  the  plaintiff  then  proceeded  on  the  other 
counts  in  the  declaration.  The  defendant,  in  answer  to  the  plaintiffs 
case,  put  in  a  deed,  executed  by  the  plaintiff,  dated  14th  April,  1821, 

contains  no  such  agreement,  and  the  mortgagor  remains  the  actaal  occupant  with  the  consent 
of  the  mortgagee,  he  is  strictly  tenant  at  will.  Keeeh  ▼.  Hali,  1  Doug.  22.  If,  in  the  latter 
instance,  the  mortgage  is  transferred  to  another,  without  the  concurrence  of  the  mortgagor, 
the  tenancy  at  will  is  determined,  and  the  mortgagor  becomes  tenant,  by  sufferance,  to  the 
assignee,  until  payment  of  interest  or  other  recognition  of  tenancy;  and  in  all  cases  in  which 
the  mortgagor  can  be  considered  tenant  at  will,  the  death  cither  of  himself  or  of  the  mort- 
gagee must  determine  the  tenancy.  If  it  is  determined  by  the  death  of  the  latter,  the  mort- 
gagor will  be  tenant,  by  sufferance,  to  the  representitive  of  the  mortgagee,  until  payment  of 
interest  or  other  recognition  of  tenancy,  and  aflerwards  tenant  at  will.  If  it  is  determined 
by  the  death  of  the  mortgsgor,  and  his  heir  or  devidee  enter  and  hold  without  any  recognition 
of  the  mortgagee's  title  by  payment  of  interest  or  other  act,  an  adverse  possession  may  he 
considered  to  take  place.  Per  Holt  in  Smartle  ▼.  W.Wanu,  3  I^v.  387,  &,  1  Salk.  245 ; 
Thunder  ▼.  Belcher,  3  East,  449.  In  every  case  in  which  a  tenancy  by  sufferance  exists 
between  the  parties,  and  even  where  an  advene  possession  commences,  as  by  the  entry  of 
the  heir  or  devisee  of  the  mortgagor  without  the  consent  of  the  mortgagee,  the  payment 
of  interest  is  a  recognition  of  the  title  of  the  mortgagee,  and  evidence  of  an  agreement  that 
the  mortgagor,  or  person  deriving  title  from  him,  shall  hold  at  will,  and  a  strict  tenancy 
at  will  commences.  Holland  v.  Hation,  Carth.414,  A  10  Vin.  Ab.  418,  pi.  19.  If  the 
land  is  in  the  occupation  of  tenants,  and  the  mortgagor  is  permitted  to  receive  the  rents, 
be  has  been  considered  to  be  a  receivee  for  the  mortgagee.  Mo$s  ▼.  GaiUmore,  1  Doug. 
283;  Vide  Ex  parte  Wilson,  2  Yea.  dt  Bea.  252,  but  without  liability  to  account;  Coote*« 
Law  of  MortgageSj  p.  327-8. 
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wliich  recited  that  Thomas  Lampon  the  elder,  was  in  possession  ol 
certain  hereditaments  and  premises,  as  tenant  to  the  defendant,  but 
which  tenancy  would  have  expired  on  the  29th  day  of  September, 
1821,  had  it  not  been  otherwise  determined;  and  that  the  plaintiff  had 
recovered  a  judgment  against  the  said  Thomas  Lampon  the  elder,  foi 
the  sum  of  450/.,  besides  costs  of  suit;  and  thereupon  all  the  estate, 
erm,  and  interest  of  the  said  Thomas  Lampon  the  elder,  of  and  iu  the 
said  hereditaments  and  premises,  together  with  the  crops  growing 
thereon,  were  taken  in  execution,  by  virtue  of  a  writ  of  fieri  facias, 
and  the  warrant  grounded  thereon,  at  the  suit  of  the  plaintiff;  and  that 
the  defendant,  being  desirous  of  obtaining  possession  of  the  premises 
applied  to,  and  prevailed  on,  the  plaintiff,  as  such  judgment-creditor, 
to  give  him  possession  of  the  same,  which  the  plaintiff  accordingly  did, 
on  the  11th  day  of  April,  instant,  he,  the  said  defendant,  having  then 
agreed  to  pay  unto  the  plaintiff  the  sum  of  40/.  for  such  posses^ 
sion;  and  that  the  defendant  had  requested  the  said  Thomas  Lampon 
the  elder  and  the  plaintiff,  to  execute  an  assignment  of  all  their  estate, 
title,  and  interest  in  the  said  hereditaments,  which  they  had  agreed  to 
do;  and  then  proceeded  to  state,  that,  in  pursuance  of  such  agreement^ 
«  and  in  consideration  of  the  said  sum  of  40/.  being  now  so  paia 
to  the  plaintiff,  as  hereinbefore  is  mentioned ;  and  also,  in  consider- 
ation of  the  sum  of  10^.  a-piece  to  the  said  Thomas  Lampton  the  elder 
and  the  plaintiff,  in  hand  well  and  truly  paid  by  the  defendant,  imme- 
diately before  the  execution  of  those  presents ;  the  receipts  of  which 
said  several  sums  of  money  they  did  severally  and  respectively  ac- 
knowledge: and  from  the  same  sums  respectively  and  every  part  there- 
of, did  thereby  severally  and  respectively  release  the  defendant,  his 
heirs,  &c.,  the  plaintiff  bargained,  sold,  &c. ;  and  Thomas  Lampton  the 
elder  bargained,  sold,  ratified,  and  confirmed  unto  the  defendant,  his 
heirs,  &g.,  all  the  messOages  or  tenements,  &c. ;  and  it  was  further 
stated,  that  for  the  considerations  thereinbefore  mentioned,  and  also  of 
the  sum  of  lOs.  to  the  plaintiff,  in  hand  paid  by  the  defendant,  imme- 
diately before  the  execution  of  those  presents,  the  receipt  whereof  was 
thereby  acknowledged,  he  the  plaintiff,  generally  released  the  defend- 
ant, his  heirs,  &c.,  from  all  dues,  sums,  claims  and  demands  whatso- 
ever, both  at  law  and  in  equity.  There  was  also  endorsed  on  the  deed 
a  receipt  by  the  plaintiff  for  the  sum  of  40/.,  dated  April  14th,  1821. 
The  Lord  Chief  Justice  thought  this  deed  not  a  sufficient  answer  to  the 
plaintiff's  case,  it  being  clearly  proved  and  admitted,  that,  in  fact,  the 
sum  of  40/.  above  mentioned  had  never  been  actually  paid.  The 
plaintiff  accordingly  had  a  verdict.     And  now. 

Fuller  J  by  leave  of  the  Lord  Chief  Justice,  moved  to  enter  a  nonsuit 
Here  the  release  was  a  complete  answer  to  the  plaintiffs  demand,  and 
he  cannot  be  allowed,  after  an  admission,  by  deed,  of  the  fact  of  pay- 
ment of  the  40/.  to  prove  by  parol  evidence,  that  it  had  not  been  so 
paid.  Rowntree  v.  Jacob,  2  Taunt.  144,  Co.  Litt.  512.  The  plaintiffs 
remedy,  if  he  has  any,  is  in  equity ;  but  at  law  the  release  is  a  good  de- 
ence;  for  he  has,  in  terms,  distinctly  admitted  the  receipt  of  the  40/. 

Abbott,  C.  J.     It  appears  to  me,  that  iu  this  case  the  release  does 
not  operate  to  prevent  the  plaintiff  from  recovering.    The  deed  is. 
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indeed,  inaccurately  worded ;  bat  the  Court  ought  to  give  such  an 
effect  to  it  as  may  best  consist  with  what  appears  to  have  been  the 
manifest  intention  of  the  parties,  and  what  may  best  conduce  to  the 
real  justice  of  the  case.  In  the  recital  it  speaks,  in  the  first  place,  of  an 
agi-eement  to  pay,  and  not  of  the  actual  payment  of  the  sum  of  40/. 
And  then  the  consideration  for  the  release  is  stated  in  these  words :  <<  In 
consideration  of  the  said  sum  of  40/.  being  now  so  paid  to  the  said 
Thomas  Lampon  the  younger,  as  hereinbefore  is  mentioned."  These 
latter  words  show,  that  the  parties  meant  to  refer  to  the  former  part  of 
ttie  deed,  where  it  speaks  of  an  agreement  to  pay  this  sum ;  and  that 
we  ought  to  read  the  whole  sentence  thus:  "In  consideration  of  the 
said  sum  of  40/.  being  now  so  agreed  to  be  paid  as  aforesaid."  If  that 
were  not  so,  this  absurdity  would  follow ;  that  the  deed  would  recite 
an  agreement  to  release  in  consideration  of  the  payment  of  40/. ;  and 
then  would  proceed  to  release  the  defendant  from  the  payment  of  that 
very  sum  itself.  We  have  been  pressed  witli  the  difficulty  arising  out 
of  the  words  immediately  following ;  « the  receipt  of  which  said  sev- 
eral sums  of  money  they,  the  said  Lampon  the  elder  and  plaintiff,  ad- 
mit, &c."  But  these  may  and  do  refer,  most  properly,  to  the  payment 
of  lOs.  a-piece  to  those  persons  mentioned  immediately  before.  And 
by  so  construing  the  deed,  the  whole  becomes  intelligibte,  and  consistent 
with  the  justice  of  the  case,  and  the  obv^ious  intention  of  the  parties.  I 
think,  therefore,  that  the  operation  of  this  deed  was  not  to  release  this 
sum,  inasmuch  as  the  release,  though  in  general  terms,  must  be  con- 
trolled by  the  previous  recital.     The  verdict  is,  therefore,  right, 

ISatlet,  J.  The  true  question  is,  whether  there  is  any  thing  in  this 
deed  which  clearly  shows,  that  this  sum  of  40/.  has  been  paid  to  the 
plaintiff,  and  that  not  by  a  security,  but  in  money.  It  must  necessarily 
be  admitted,  that  this  release  would  have  been  an  answer  equally  to 
the  action  on  the  note,  if  the  note  had  remained  unaltered.  Then,  are 
the  words  so  clear  as  to  leave  no  doubt?  It  first  recites  that  the  40/. 
had  been  agreed  to  be  paid.  The  recital  does  not  go  on  to  say,  in  ad- 
dition to  this,  that  the  40^  had  been  paid ;  but  when  we  come  to  the 
operative  part,  we  find  it  stated,  that  « in  consideration  of  the  sum  of 
40/.  being  now  so  paid,  as  hereinbefore  is  mentioned,"  &c.  Now,  the 
words  "so  paid,"  and  "as  hereinbefore  is  mentioned,"  obviously  do 
not  refer  to  a  new  payment,  but  to  some  former  payment,  mentioned 
in  the  deed.  Then,  if  we  look  back,  we  find  no  actual  payment  there 
stated,  but  only  an  agreement  to  pay.  The  words  of  the  deed,  there- 
fore, are  ambiguous ;  and  lead  us  to  inquire,  whether  there  was  an 
actual  payment  or  not  And,  on  the  facts  stated,  there  is  no  doubt  as 
to  that  point  The  Court  is  not,  therefore,  prevented  firom  deciding 
according  to  what  appears  plainly  the  justice  of  the  case ;  for  although 
the  note,  as  a  security,  is  invalid,  yet  the  debt  for  which  it  was  given, 
not  being  paid,  remains  still  due  to  the  plaintiff. 

HoLRovD,  J.  The  plaintiff  is  entitled  to  our  judgment,  unless  he  is 
estopped,  either  by  the  deed  of  release  or  by  the  receipt  endorsed  on 
it.  As  to  the  latter,  it  is  sufficient  to  observe,  that,  not  being  under 
•eal,  it  cannot  amount  to  an  estoppel:  but  can  only  be  evidence  for  the 
jury,  capable  of  being  rebutted  by  the  other  circumstances  in  the  case 
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Andy  if  so,  then,  as  it  is  admitted  that  no  such  payment  has  actually 
Deen  made,  this  receipt  becomes  of  no  importance.  As  to  the  deed,  it 
seems  to  me  to  depend  on  the  construction  to  be  given  to  the  words 
already  referred  to,  « In  consideration  of  the  said  sum  of  40/.  being 
now  so  paid,  as  hereinbefpie  is  mentioned."  If  the  deed  had  ab^^- 
lutely  stated  a  payment,  unaccompanied  by  such  words  of  reference, 
the  case  would  be  very  different.  But  here,  there  are  words  of  refer- 
ence ;  and  we  must,  therefore,  look  to  the  prior  part  of  the  deed,  and 
there  we  find  no  statement  of  actual  payment,  but  only  of  an  agree- 
ment to  pay.  It  seems  to  me,  therefore,  that  this  does  not  amount  to 
an  estoppel,  so  as  to  shut  out  the  plaintiff  from  proof  of  the  truth  of  the 
transaction.  Estoppels  are  odious  in  the  law,  and,  being  so,  they  ought 
not  to  be  allowed,  unless  they  are  very  plainly  and  clearly  made  out 
That  is  not  the  case  in  this  deed;  and,  therefore,  I  think,  it  is  no  estop- 
pel ;  and  then  the  verdict  is  right. 

Best,  J.  If  a  party  give  a  general  release,  it  will,  undoubtedly,  ex- 
tend to  all  debts  then  due :  and  the  passages  cited  from  Co.  Litt  is  to 
that  effect.  But  that  must  be  understood  of  a  release  without  any  pre- 
vious recital,  qualifying  its  operation.  If  there  be  introductory  matter, 
that  will  qualify  the  general  words  of  the  release.  That  is  the  case 
here.  It  is  quite  clear,  looking  at  the  recital,  what  was  the  intention 
of  these  parties.  The  words,  "as  hereinbefore  is  mentioned"  show 
that  the  parties  referred  to  the  previous  part,  where  an  agreement  to 
pay  is  stated.  In  JRoumtree  v.  Jacobs  the  debt  was,  in  general  terms, 
admitted  to  have  been  paid.  But  that  is  not  so  here,  there  being  words 
of  reference  annexed.  As  to  the  receipt  endorsed,  that  stands  on  a 
different  ground ;  for  not  being  under  seal,  it  is  no  estoppel,  and  its 
truth  may  be  disputed.    I'his  rule  must,  therefore,  be  refused. 

Rule  refused. 


The  KING  t;.  BISHOP,  Esq.— p.  612. 

Where  th«  facto  (ending  to  criminate  a  magistrate  took  place  twelve  months  before  the  ap-  * 
plication  to  the  Court,  they  refused  to  grant  a  criminal  information,  although  the  prose- 
cutor, in  order  to  excuse  the  dela^,  stated  that  the  facts  had  not  come  to  his  knowledge,  till 
rery  shortly  previous  to  the  apphcation. 

Scarlett  had  obtained  a  rule  nisi  in  last  Michaelmas  term,  for  a 
criminal  information  against  the  defendant,  for  corrupt  practices,  as  a 
justice  of  the  peace.  The  latest  circumstances  alleged  in  the  affida- 
vits for  the  prosecution,  took  place  in  1820.  But  in  order  to  account 
for  the  delay,  the  prosecutor  swore  that  he  had  no  knowledge  of  the 
facts  till  shortly  before  the  application,  when  there  having  been  a  meet- 
ing of  magistrates  on  the  17th  November  last,  for  the  purpose  of  in- 
vestigating  the  defendant's  conduct,  he  and  another  magistrate  not 
being  satisfied  with  the  defendant's  explanation,  instituted  lht>  present 
inquiry. 

Campbell  and  Oldnall  RusteU  showed  cause,  and  objected,  first,  that 
the  application  was  too  late.     And  they  referred  to  Rex  v.  Marshall^ 
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18  East,  322,  and  Bex  y.  ffarrieSy  18  East,  270,  where  it  was  so  beld. 
If  the  want  of  knowledge  will  afford  an  excuse,  a  wide  door  will  be 
open,  for  it  will  be  in  all  cases  easy  to  find  some  one  in  that  situation 
who  will  prosecute. 

Scarlett  and  TaunioUj  confrOy  relied  on  the  investigation  on  the 
17th  November  last,  as  taking  the  case  out  of  the  usual  rule. 

Abbott,  C.  J.  We  do  not  by  discharging  this  rule,  shut  the  door 
to  an  inquiry,  for  a  bill  of  indictment  may  still  be  preferred  against  the 
defendant.  But  if  we  were  to  admit  this  excuse,  we  should  entirely 
frustrate  the  very  useful  rule  to  which  we  have  been  referred.  Per- 
haps, if  at  the  investigation  all  the  magistrates  present  had  concurred 
in  directing  such  an  application  to  be  made,  the  case  might  be  differ- 
ent; but  that  does  not  appear  to  be  the  case.  The  rule  must  be  dis- 
charged. 

The  Court  upon  this  objection,  having  refused  to  discharge  the 
rule,  with  costs^  Campbell  waived  the  objection  and  went  into  the 
merits. 

Rule  discharged,  with  costs. 


GARBUTT  and  Another  v.  WATSON.— p.  613. 

I 

Where  there  wae  a  verhal  contract  by  the  plaintifls,  who  were  millers,  for  die  sale  of  a 

rintity  of  flour,  which,  at  the  time,  was  not  prepared,  and  in  a  atate  capable  of  imme- 
te  deliveiy :  Held,  that  this  was  a  contract  for  the  sale  of  goods  within  S9  Car.  % 
c.  4,  a.  17. 

Assumpsit  for  the  non-performance  by  the  defendant  of  a  special 
agreement,  relating  to  the  sale  of  100  sacks  of  flour.  Plea,  general 
issue.  At  the  trial  at  the  last  assizes  for  the  county  of  York,  before 
Bayley,  J.,  it  appeared  that  the  plaintiffs,  who  were  millers  near  Hull, 
on  the  22d  October,  1821,  made  an  agreement  with  the  defendant,  a 
corn-merchant,  for  the  sale  of  100  sacks  of  flour,  at  50s.  per  sack,  to 
be  got  ready  by  the  plaintiffs,  to  ship  to  the  defendant's  order  free  on 
board  at  Hull,  within  three  weeks,  to  be  paid  for  by  a  bill  on  London  at 
two  months^  date,  on  receipt  of  invoice.  There  was  no  memorandum 
in  writing  of  the  contract,  nor  any  earnest  paid.  The  flour  at  the  time 
of  the  bargain  was  not  prepared,  so  as  to  be  capable  of  being  immedi- 
ately delivered  to  the  defendant.  The  learned  Judge  at  the  trial  was 
of  opinion,  that  the  case  fell  within  the  17th  section  of  the  statute  of 
frauds,  and  the  plaintiffs  were  accordingly  non-suited.     And  now, 

Scarlett,  by  leave,  moved  to  enter  a  verdict  for  the  plaintiff.  This 
ease  falls  within  the  authority  of  TowerB  v.  Osborne,  1  Str.  506,  Clay- 
ton V.  Andrews,  4  Burr.  2101,  and  Groves  v.  Buck,  8  M.  &  S.  179. 
In  all  these  cases  the  Court  held,  that  where  the  goods  were  not  capable 
of  immediate  delivery,  the  sale  did  not  fall  within  the  statute  of  frauds. 
.  Rondeau  v.  Wyatt,  2  H.  Bl.  63,  is  distinguishable,  for  there  the  flour 
was  fully  prepared,  but  here  it  only  existed  in  the  shape  of  unground 
wheat,  at  the  time  of  the  sale. 
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Abbott,  C.  J.  In  Towers  v.  Osborne^  the  chariot  which  was  oider- 
ed  to  be  made,  would  never  but  for  that  order  have  had  any  existence 
But  here,  the  plaintiffs  were  proceeding  to  grind  the  flour  for  the  pur 
poses  of  general  sale,  and  sold  this  quantity  to  the  defendant  as  part  of 
their  general  stock.  The  distinction  indeed,  is  somewhat  nice,  but  th« 
case  of  Towers  v.  Osborne  is  an  extreme  case,  and  ought  not  to  be  car- 
ried further.  I  think  this  case  was  rightly  decided,  the  contract  being 
one  for  the  sale  of  goods,  and  falling  within  the  17th  section  of  the 
statute  of  frauds. 

Baylet,  J.  The  nearest  case  to  this  is  Clayton  v.  •Andrews.  But 
that  decision  was,  as  it  seems  to  me,  corrected  by  Rondeau  v.  Wj/ait, 
This  was  substantially  a  contract  for  the  sale  of  flour,  and  it  seems  to 
me  immaterial,  whether  the  flour  was  at  the  time  ground  or  not.  The 
question  is,  whether  this  was  a  contract  for  goods,  or  for  work  and 
labour  and  materials  found.  I  think  it  was  the  former,  and  if  so,  it 
falls  with  the  statute  of  frauds. 

HoLROYD,  J.  I  am  of  the  same  opinion.  I  cannot  agree  with  the 
judgment  of  the  Court  in  Clayton  v.  Andrews.  This  was  a  contract 
for  the  sale  of  goods,  and  therefore  the  verdict  was  right 

Best,  J.,  concurred. 

Rule  refused. 


CARTWRIGHT,  Esq.  v.  WRIGHT_p.  *U5. 

Where  a  libelloos  paragraph,  as  proved,  contained  two  referencea,  by  which  it  appeared 
to  be  in  fact  the  language  of  a  third  perstin  speaking  of  the  plaintiff's  conduct,  and  the 
declaration  in  setting  it  oat  had  omitted  thorn  refie^nces:  HMt  that. these  omisnoDs 
altered  the  sense  of  the  remainder,  and  that  the  variance  was  fiual. 

Action  on  the  case  for  a  libel.  Plea,  general  issue.  At  the  trial  at 
the  Westminster  sittings  after  last  Hilary  term,  before  Abbott,  C.  J., 
the  libel  given  in  evidence  was  contained  in  a  book  published  respect- 
ing Mr.  Cobbett  by  the  defendant,  called  "The  Book  of  Wonders,"  and 
was  as  follows:  Many  well-intentioned  persons  have  expressed  their 
surprise,  that  the  "Enlightener"  should  have  be^n  willing  to  accept 
of  a  seat  in  corruption's  den,  purchased  with  the  bank  notes  of  a  man, 
whose  « incapability  and  baseness  "  he  had  so  powerfully  exposed.  To 
convince  such  persons,  that  this  line  of  conduct  was  strictly  patriotic, 
we  have  only  to  assure  them,  that  in  so  doing,  he  was  walking  in  the 
footsteps  of  diat  "Venerable  Veteran,"  whose  "Creed  is  the  criterion 
of  excellence,  (see  No.  195,)  and  who,  in  an  article  of  that  creed,  has 
laid  it  down  as  a  maxim,  that  "  we  must,  in  fighting  the  enemy,  not 
reject  the  use  of  even  despicable  and  detestable  men,"  Cobbett,  v.  32, 
p.  82.  The  libel  as  set  forth  in  the  declaration,  omitted  the  words 
("see  No.  195,")  and  the  words  «  Cobbett,  v.  32,  p.  82."  The  Lord 
Chief  Justice  was  of  opinion,  that  this  was  a  fatal  variance,  and  the 
plaintift*  was  nonsuited.    And  now, 
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Denman  moved  for  a  new  triaL  The  omiBsion  does  not  alter  the 
sense,  for  the  defendant  asserts  the  libellous  matter  respecting  the 
plaintiff;  and  the  references  do  not  alter  that:  they  only  show  that 
the  defendant  in  speaking  of  the  plaintiff,  has  adopted  the  language  of 
another  person*  If  so,  Taiart  v.  Tipper^  1  Gamp.  N.  P.  G.  353,  is  an 
authority  to  show  that  the  omission  of  that  which  does  not  alter  the 
sense  of  the  remainder  is  not  fatal.  He  also  referred  to  BeU  v.  Byme^ 
13  East,  554. 

Abboty^  C.  1.  I  thought  at  the  trial,  and  I  am  still  oi  the  same 
opinion,  that  this  was  a  fatal  variance,  inasmuch  as  the  mearang  of  the 
paragraph  given  in  evidence  materially  differs  from  that  set  out  in  the 
declaration.  Reading  the  declaration,  I  should  understand  the  libel  as 
meaning,  that  the  defendant  had  himself  made  the  assertions  there  sla 
ted  respecting  the  plaintiff.  But  when  the  libel  itself  is  produced^  aad 
I  find  from  the  reference  there  contained,  that  it  is  a  paragraph  nuteur 
ded  to  expose  the  conduct,  not  of  the  plaintiff,  but  of  Mr.  Cobhett,  \h 
then  turns  out,  that  in  truth,  these  assertions  are  made  respecting  the 
plaintiff,  not  by  the  defendant,  but  by  Mr.  CobbetU  The  meanings 
therefore,  of  the  two  paragraphs  is  different,  and  the  nonsuit  is.  light.. 

Batlet,  J.  The  case  of  Tabart  v.  Tipper^  establislies  that  a  mere: 
omission  in  setting  out  part  of  a  libel  is  not  fatal,  unless  the  seiis^  of 
that  which  is  set  out  is  thereby  varied.  Here  there  are  two  omissions, 
and  the  sense  is  thereby  altered.  For  that  which  appears  by  the  deela- 
ration  to  be  the  defendant's  observation,  turns  out  when  th!e  omission» 
are  supplied  to  be  the  assertion  of  Mr.  Cobbett,  respecting  the  plaintiff, 
and  that  according  to  Bell  v.  Byrne,  is  a  fatal  variance. 

HoLBOTDi  J.|  concurred. 

Rule  refused.^ 

*  B«ft,  J^  was  ab«nt  at  Chambera. 


FREEMAN  and  Another  v.  The  EAST  INDIA  Company.— p.  617. 

ThB  captain  of  a  ahip  baa  no  authority  to  sell  the  cargo,  except  in  cases  of  absolute  Deceasitjr ; 
and  thetefon,  wherein  the  course  of  a  Toyage  from  India,  the  ahip  was  wrecked  off  the 
Cape  of  Good  Hope;  and  some  indigo,  which  was  part  of  the  cargo,  was  sH^ed,  and  the 
I  was  there  sold  by  public  auction,  by  the  authority  of  the  captain,  acting  bonA  6de^ 


aoconfing  to  the  best  of  his  judgment,  for  the  benefit  of  all  persons  concerned ;  but  the  jury 
fond  that  there  was  no  absolute  necessity  for  the  sale :  Held,  that  the  purchaser  at  such 
sale  acquired  no  title,  and  the  indigo  having  been  sent  to  this  country,  the  original  owners 
were  held  entitled  to  recorer  its  value. 

Tboveb,  for  forty-two  chests  of  indigo.  Plea,  a  general  issue.  At 
the  trial,  before  Abbott,  C.  J.,  at  the  sittings  after  last  Hilary  term,  the 
following  appeared  to  be  the  facts  of  the  case:  The  goods  in  question, 
which  were  the  property  of  the  plaintiffs,  were  shipped  at  Calcutta,  on 
board  the  Cerberus,  for  England:  the  vessel  was  wrecked  off  the  Cape 
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of  Grood  Hope,  and  the  greater  part  of  the  cargo  was  lost;  252  chests 
of  indigo,  however,  were  saved,  and  it  -did  not  appear  that  any  of  them 
were  materially  damaged.  The  forty-two  chests,  which  were  the  sub- 
ject of  the  present  action,  were  perfectly  sound  when  they  arrived  in 
England.  The  indigo  was  sold  by  public  auction  at  the  Cape  of  Grood 
Hope,  being  advertised  as  part  of  the  cargo  of  the  Cerberus,  by  order 
of  the  captain,  who  acted  bona  fide  according  to  the  best  of  his  judg- 
ment, and  with  a  view  to  the  benefit  of  all  parties  concerned.  The  ven- 
dees afterwards  shipped  the  same  to  England,  and  they  were  deposi- 
ted in  the  warehouses  of  the  East  India  Company.  The  action  was 
Drought  to  try  the  right  to  the  property,  the  purchasers  having  indem- 
nified the  present  defendants.  The  Lord  Chief  Justice  was  of  opinion, 
that  the  captain  of  a  ship  was  not  justified  in  selling  any  part  of  his 
cargo,  except  in  case  of  absolute  necessity ;  and  be  left  it  to  the  jar j 
to  say,  whether,  under  the  circumstances,  there  was  such  a  necessity. 
A  verdict  having  been  found  for  the  plaintiffs, 

2%e  Solicitor' General  now  moved  for  a  new  trial,  and  contended, 
first,  that  the  captain,  under  the  circumstances,  had  authority  to  sell 
the  cargo ;  and,  secondly,  that  the  sale  having  been  in  market  overt, 
the  property  was  thereby  transferred  to  the  vendee.  It  most  be  ad- 
mitted that,  though  the  captain  is  not  the  agent  of  the  owners  of 
the  cargo,  and  he  is  to  be  considered,  as  to  them,  a  mere  depository 
and  common  carrier ;  yet,  under  special  circumstances,  the  character 
of  agent  and  supercargo  is  forced  upon  him  by  the  general  policy  of 
the  law.  The  law  is  so  laid  down  by  Lord  Stowkll  in  the  case  of 
the  Chratitudine^  8  Rob.  Adm.  Rep.  258.  That  learned  Judge  there 
states  that,  '^  in  some  cases,  the  captain  must  exercise  the  discretion 
of  an  authorized  agent  over  the  cargo,  as  well  in  the  prosecution  of 
the  voyage  at  sea,  and  in  intermediate  ports  into  whic^ii  he  may  be 
compelled  to  enter;"  and  then  he  mentions,  as  instances  in  the  prose- 
cution of  the  voyage,  the  case  of  throwing  parts  of  the  cargo  over- 
board at  sea,  and  of  ransom  by  the  general  maritime  law ;  and  after- 
wards he  puts  an  instance,  in  which  the  master,  while  in  an  interme- 
diate port,  has  the  same  authority  forced  upon  him.  The  case  put  is 
that  of  a  ship  driven  into  port  with  a  perishable  cargo,  where  the 
master  can  hold  no  correspondence  with  the  proprietor,  and  the  vessel 
is  unable  to  proceed,  or  requires  repairs  to  enable  her  to  proceed  in 
time.  The  learned  Judse  says,  "  In  such  emergencies  the  authority 
of  agent  is  necessarily  devolved  upon  him,  unless  it  could  be  supposed 
to  be  the  policy  of  the  law  that  the  cargo  should  be  left  to  perish  with- 
out care.  What  must  be  done  ?  He  must,  in  such  case,  exercise  his 
judgment,  whether  it  would  be  better  to  tranship  the  cargo,  if  he  has 
the  means,  or  to  sell  it.  It  is  admitted  in  argument,  that  he  is  not 
absolutely  bound  to  tranship ;  he  may  not  have  the  means  of  tranship- 
ment ;  but  even  if  he  has,  he  may  act  for  the  best  in  deciding  to  sell ; 
if  he  acts  unwisely  in  that  decision,  still  the  foreign  purehoier  will  be 
aafe  under  his  aeU :  if  he  had  not  the  means  of  transhipping,  be  is 
under  an  obligation  to  sell,  unless  it  can  be  said  that  he  is  under  an  obli- 
gation to  let  it  perish."   Now«  in  this  case,  the  ship  was  totally  lost.    It 
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appeared  at  the  trial,  that,  at  the  time  when  the  sale  took  place,  there 
was  no  other  vessel  at  the  Gape  of  Good  Hope,  in  which  that  part  of 
the  cargo  which  was  saved  could  be  transmitted  to  England.  It  is 
true,  that  vessels  in  their  way  to  England  were  expected,  and  arrived 
within  a  few  weeks.  At  all  events,  it  was  for  the  captain  to  exercise 
his  judgment,  bona  fide,  whether  it  was  better  to  tranship  or  to  sell. 
It  is  admitted  that  he  did  in  this  case  act  honestly,  and,  according  to. 
the  law  as  laid  down  by  Lord  Stowell,  a  foreign  purchaser  has  a 
good  title  to  the  property.  In  the  case  of  Itetd  v.  Darhy^  10  East, 
143,  the  Court  of  K.  B.  were  of  opinion,  that  the  captain  has  no  right 
to  sell  a  ship  reported,  upon  survey,  not  to  be  seaworthy,  if  he  conld 
have  repaired  it,  and  continued  the  voyage.  Indeed,  if  a  captain  is 
not  at  liberty,  under  any  circumstances,  to  sell  the  careo,  it  will  be 
impossible  to  find  purchasers  for  cargoes  in  case  of  wreck.  How  can 
the  purchaser  learn  whether  the  captain  has  any  special  authority  to 
sell  the  cargo  ?  The  true  question,  therefore,  which  should  have  been 
left  to  the  jury,  was,  whether,  in  this  case,  the  captain  had  acted  bona 
fide  according  to  the  best  of  his  judgment,  in  making  the  sale.  But, 
secondly,  this  was  a  sale  in  market  overt ;  and  by  the  law  of  Holland, 
which  prevails  at  the  Gape  of  Good  Hope,  such  a  sale  transfers  the 
property  to  a  vendee ;  and  for  this  he  cited  Van  Leeuwen's  Gommen- 
taries  on  the  Roman  Dutch  Law,  p.  400. 

Abbott,  C.  J.  The  case  of  the  Gratitudine,  which  has  been  cited, 
was  one  where  there  was  an  hypothecation  of  the  cargo  by  the  master, 
for  the  purpose  of  enabling  the  ship  to  go  on  with  her  voyage.  But 
here  the  case  was  quite  different,  for  the  vessel  having  been  wrecked, 
the  object  of  the  voyage  was  entirely  a^  an  end ;  and,  under  these  cir- 
cumstances, a  sale  of  the  cai^,  or  any  part  of  it,  by  the  master,  could 
confer  no  title  on  the  purchaser,  unless  there  was  an  apparent  necessity 
for  such  sale.  That  question  I  left  to  the  jury,  and  they  were  clearly 
of  opinion,  that  there  was,  in  this  case,  no  such  apparent  necessity.  I 
also  told  them,  that  if  the  master  was  not  authorized  to  sell,  the  pur- 
chaser would  not  acquire  any  title,  unless  by  a  sale  in  market  overt, 
and  then  only  where  he  was  not  acquainted  with  the  circumstances 
under  which  the  sale  was  made ;  but  upon  the  evidence  in  this  case,  it 
appeared  that  he  was  fully  acquainted  with  them.  If  I  was  wrong  in 
so  leaving  the  case  to  the  jury,  there  ought  to  be  a  rule  granted.  But 
I  am  still  of  the  same  opinion. 

BArLET,  J.  I  think  the  case  was  properly  left  to  the  jury,  and  that 
there  ought  to  be  no  rule  granted.  The  case  depends  on  the  extent  of 
the  authority  which  the  master  has  over  the  cargo.  It  is  a  question  of 
considerable  importance,  but,  as  it  seems  to  me,  not  of  any  great  diffi- 
culty. The  master  has  a  clear  right,  by  the  general  marine  law,  to 
hypothecate  either  ship  or  cargo,  for  the  purpose  of  continumg  the 
voyage,  but  beyond  that,  he  has  no  power,  except  in  a  case  of  absolute 
necessity.  There  may  be,  indeed,  cases  in  which  hypothecation  would 
be  useless  and  absurd.  Suppose  the  ship  were  wrecked,  and  her  mate- 
rials alone  were  saved ;  or  that  the  cargo  was  saved,  being  perishable, 
and  there  were  no  means  of  transhipment ;  in  such  cases,  an  absolute 
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iiecessity  for  sale  would  exist,  and  thereby  the  master  would  be  forced 
to  become  the  agent  of  the  owners,  for  the  purposes  of  sale;  but  other- 
wise, he  would  only  possess  the  right  of  hypothecation.  The  rule  laid 
down  by  Holt,  C.  J.,  in  Johnson  v.  Shippen^  2  Ld.  Raym,  914,  is  this, 
that  the  master  has  no  authority  to  sell  any  part  of  the  ship,  and  that 
his  sale  transferred  no  property,  but  that  he  might  hypothecate ;  and  this 
is  cited  and  relied  upon  by  Lord  EUenborough  in  JReid  v.  Darby ^  10 
East,  157.  The  case  of  absolute  necessity  constitutes  the  only  excep- 
tion to  this  general  rule.  Here  there  was  no  such  necessity  existing, 
and  the  sale,  therefore,  transferred  no  property  to  the  defendant.  As 
to  this  being  a  sale  in  market  overt,  it  can  make  no  difference ;  for  as 
the  purchaser  knew  the  circumstances  under  which  the  sale  took  place, 
he  must  be  considered  to  have  bought  at  his  peril,  and  to  be  liable,  in 
case  that  it  ultimately  turned  out  that  no  necessity  existed,  to  have  the 
sale  vacated.  Here,  too,  the  indigo  was  bought,  not  for  consumption 
at  the  Cape  of  Good  Hope,  but  to  be  sent  forward  to  the  place  of  its 
original  destination.  As  to  the  hardships  on  the  defendant,  it  does 
not  exist,  for  he  is  clearly  entitled  to  recover  from  the  master  the  price 
paid  by  him  for  the  indigo.     This  rule  must,  therefore,  be  refused. 

HoLROTD,  J.  I  am  of  the  same  opinion.  It  is  clear  that  there  was 
no  necessity  for  the  sale  of  this  indigo,  and  that  that  must  have  been 
known  to  the  purchaser.  In  order  to  justify  the  master  in  acting  as 
the  owner's  agent,  in  transferring  the  property,  there  must  be  an  abso- 
lute necessity  for  the  sale;  and  if  a  party  purchase,  he  does  so  at  his 
peril.  The  mere  possession  of  goods  was  never  held  sufficient,  unless 
accompanied  by  an  authority  to  sell,  express  or  implied ;  and  the  max- 
im of  caveat  emptor  applies  to  such  cases.  The  only  circumstances  un- 
der which  the  master  has  been  held  to  have  such  an  authority,  are 
where  there  is  an  absolute  necessity  for  it,  as  in  the  case  of  a  wreck, 
without  power  of  transhipment,  or  where  it  becomes  necessary  to  sell 
part  of  the  cargo,  for  the  purpose  of  enabling  him  to  prosecute  the 
voyage. 

Best,  J.  A  carrier  by  sea  and  a  carrier  by  land  stand  precisely  in 
the  same  relation  >  to  the  owner  of  the  goods  that  are  to  be  carried. 
Their  duty  is,  to  convey  the  goods  to  the  place  of  their  destination,  and 
their  authority,  with  respect  to  the  goods,  is  such  only  as  is  necessary 
for  the  performance  of  this  duty.  In  a  sea-voyage  difficulties  odeu 
occur,  from  which  journeys  by  land  are  exempt.  The  authority  of  the 
master  of  a  vessel  must  increase  in  proportion  to  the  difficulties  that  he 
has  to  encounter.  If  a  storm  or  an  accident  disables  the  ship  from 
proceeding  on  her  voyage,  and  the  master  finds  himself  in  a  country 
where  money  can  only  be  procured  to  pay  for  her  repairs,  by  sale  of 
part  of  the  cargo,  the  necessity  of  his  crew,  as  Lord  Stowell  has  ex- 
pressed it  in  the  Gratitudine,  forces  upon  him  an  authority  to  sell.  So, 
if  the  ship  be  incapable  of  repair  in  a  foreign  port,  and  the  cargo  be 

Eerishable,  or  no  place  can  be  got  to  secure  it  in,  although  the  voyage 
e  at  an  end,  it  would  be  better  for  the  owner  of  the  cargo,  that  it 
should  be  sold  than  left  to  perish,  and  the  master  mi^ht  in  such  case 
sell  the  whole.  The  purchaser,  knowing  that  necessity  alone  can  jus- 
tify the  sale,  and  give  him  a  title  to  what  he  purchases,  will  assure  him 


623]  5  Barnewall  &  Alderson.  341 

self  that  there  is  a  real  necessity  for  the  sale,  before  he  makes  the  pur- 
chase: and  caution  on  his  part  wilt  prevent  (what  has  too  frequently 
happened)  the  fraudulent  sales  of  ships  and  cargoes  in  foreign  ports. 
One  of  the  principal  objections  to  foreign  commerce  is,  that  the  pro- 
perty of  most  engaged  in  it  is  not  within  their  personal  control,  and 
often  not  within  the  protection  of  English  courts  of  justice.  The  con- 
duct of  all  who  buy  or  sell  such  property  in  the  absence  of  the  owner, 
should  be  watched  with  great  jealousy,  and  no  sale  allowed  to  be  valid 
which  is  made  on  the  ground  of  necessity,  unless  the  necessity  be  clear 
ly  made  out.  In  this  case  the  jury  were  properly  directed  to  inquire  if 
a  sale  was  necessary,  and  they  have  found  that  it  was  not  There  was 
no  pretence  for  a  sale;  the  ship  was  in  a  British  province,  the  cargo 
was  not  perishable,  and  warehouses  might  have  been  had,  where  the 
property  could  have  been  secured  until  the  owners'  directions  ns  t< 
what  was  to  be  done  with  it,  should  be  received.  The  purchaser  must 
have  been  aware  of  all  this;  he  knew,  by  the  advertisement  of  sale,  that 
it  was  property  that  came  by  the  ship  Cerberus,  and  he  either  did  in- 
quire, or  ought  to  have  inquired  under  what  circumstances  she  came 
to  the  Cape,  and  why  her  cargo  was  sold.  Supposiug  the  law  of  Hol- 
land to  be  (as  it  is  stated  to  be)  the  same  as  the  law  of  England,  this 
,  knowledge  will  prevent  the  purchaser  from  protecting  himself  under  a 
sale  in  market  overt.  The  law  relative  to  sales  in  market  overt  will  not 
render  a  sale  valid  when  the  buyer  knows  that  the  seller  had  no  autho- 
rity to  sell.     That  is  distinctly  stated  by  Liord  Coke,  2  Inst.  713. 

Rule  refused. 


WINN  V.  INGILBY,  Bart,,  and  HAUXWELL.— p.  625. 

A  iheriff  has  no  right  under  a  fi.  fa.  to  aeize  fixtures  where  the  houae  in  which  they  are  aiu 
uated  is  the  freehold  of  the  person  against  wliom  the  execution  i 


Trespass  for  breaking  and  entering  plaintiff's  house,  and  taking  his 
fixtures,  goods,  and  chattels.  Justification  under  a  writ  of  fi.  fa.  directed 
to  the  defendant,  Ingilby,  as  sheriff  of  the  county,  under  which  the  de- 
fendant, Hauxwell,  his  bailiff,  peaceably  entered  the  premises,  and  seiz- 
ed, &c.  Replication  de  injuria,  &c.  At  the  trial  at  the  last  assizes 
for  Yorkshire,  before  Cross,  Serjt.,  the  only  question  was,  whether  the 
defendants  were  justified  in  seizing,  under  the  execution,  some  fixtures, 
consisting  of  set-pots,  ovens  and  ranges.  It  appeared  that  the  house 
where  these  were  fixed  was  built  on  the  plaintiff's  own  freehold,  and 
the  learned  serjeant  was  of  opinion,  that  under  these  circumstances  they 
were  not  seizable  by  the  sheriff,  under  an  execution.  The  plaintiff  ac- 
cordingly had  a  verdict     And  now, 

lAttledale  moved  to  enter  a  verdict  for  the  defendants.  In  Poole' 9 
ease^  1  Salk.  368,  it  was  held  that  the  sheriff  might  take  in  execution 
vats,  coppers,  &c.,  which  had  been  put  up  by  a  soap-boiler  in  order  to 
carry  on  his  trade ;  and  whatever  the  tenant,  as  between  himself  and 
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the  landlord,  may  remove,  the  sheriff  may  seize.     He  referred  also  to 
Elwea  V.  Maw^  8  East,  88,  and  Ex  paHe  Quincy^  1  Atk.  477. 

Per  Curiam.  The  verdict  is  right,  for  these  were  fixtures  which 
would  go  to  the  heir,  and  not  to  the  executor,  and  they  were  not  liable 
to  be  taken  as  goods  and  chattels  under  an  execution.  Herp,  the 
house  where  they  were  fixed  was  the  freehold  of  the  plaintiff,  which 
distinguishes  this  case  from  those  cited.  Rule  refused. 


DOE  on  the  Demise  of  Sir  E.  NEPEAN  v.  BUDDEN.— p.  626. 

Where  a  eopyholder  has  been  admitted  to  a  tenemeDt  and  done  fealty  to  the  lord  of  a 
manor,  be  is  estopped  in  an  action  by  the  lord  for  a  forfeiture  Arom  showiog  that  the 
legal  estate  was  not  in  the  lord  at  the  time  of  admittance. 

Ejectment  for  premises  in  the  county  of  Dorset.  At  the  trial,  at 
the  last  assizes'  before  Pare,  J.,  for  that  county,  it  appeared,  that  the 
defendant  was  the  widow  of  George  Gibbs  Budden,  and  held  the  estate 
in  question  by  the  custom  of  freebench,  in  the  manor  of  Loders  and 
Bothenhampton.  It  was  proved,  clearly,  that  there  had  been  a  for- 
feiture. On  the  16th  October,  1794  (at  which  time  Robert  Gummer, 
Esquire,  was  the  lord  of  the  manor),  upon  the  surrender  of  Thomas 
Symes,  Henry  Budden  was  admitted  to  the  reversion  of  the  estate  in 

Question,  as  trustee,  to  hold  the  same  to  the  use  of  George  Gibbs  Bud- 
en  for  life,  after  the  determination  of  the  estates  of  Henry  and  Ro- 
bert Budden  in  the  premises,  and  George  Gibbs  Budden  was  admitted 
as  tenant  thereof  in  reversion.  Henry  Budden  survived  Robert,  and 
died  in  1807,  and  in  1808,  George  Gibbs  Budden  was  admitted  to  the 
premises  by  Sir  E.  Nepean,  then  lord  of  the  manor.  Adam^  at  the 
trial,  proposed  to  show,  by  the  deed,  dated  1800,  under  which  Sir  E. 
Nepean  claimed  title,  that  the  legal  estate  in  the  manor  was  not  vested 
in  him,  but  in  a  trustee,  and,  consequently,  that  this  ejectment  could 
not  be  maintained.  The  learned  Judge  was  of  opinion  that  the  de- 
fendant's husband  having  been  admitted  under  Sir  E.  Nepean,  she 
could  not  be  allowed  to  dispute  the  lord's  title.  The  lessor  of  the 
plaintiff,  therefore,  had  a  verdict.     And  now, 

Adam  moved  for  a  new  trial,  and  contended,  that  the  title  of  the 
defendant  really  depended  on  the  surrender  and  admission  in  1794, 
and  that  the  admission  in  1808  was  only  in  the  nature  of  an  attorn- 
ment, in  which  case,  according  to  Rogers  v.  Pitcher,  6  Taunt.  202,  the 
tenant  may  still  dispute  the  landlord's  title.  The  act  of  admittance 
by  the  lord  is  merely  ministerial,  and  no  interest  passes  from  him  to 
the  tenant.  How  then  can  the  admittance  be  taken  to  estop  the  tenant 
from  disputing  the  lord's  title  ? 

Per  Uuriam.  The  evidence  was  properly  rejected.  When  the 
party  under  whom  the  defendant  claims  title  was  admitted,  in  1808, 
he  did  fealty,  and  acknowledged  himself  tenant  to  Sir  E.  Nepean,  and 
she  cannot  now  be  permitted  to  dispute  his  title  to  the  manor.     It  is 


627]  5  Barnewall  &  Alderson.  843 

not  suggested  that  the  legal  estate  has  been  altered  since  1808.  In 
the  case  referred  to,  the  tenant,  notwithstanding  attornment,  is  allowed 
to  set  up  the  jus  tertii,  where  it  appears  that  he  is  co-operating  with 
that  third  person.  But  here  the  defendant  claims  to  set  up  the  title 
of  a  person  whose  name  the  plaintiff  would  have  been  entitled  to  us'e 
in  the  ejectment.  Rule  refused. 


GUTHRIE  V.  ARMSTRONG.— p.  628. 

Wnere  a  power  uf  attorney  was  given  to  fifteen  persons  jointly  or  severally  therein  named, 
to  execute  such  policies  as  they  or  any  of  them  should  jointly  or  severally  think  proper : 
Heldt  that  an  execution  of  such  power  by  four  of  the  persons  named  was  sufficient 

Assumpsit  against  the  defendant  as  underwriter  on  a  policy  of  insu- 
rance. Plea,  general  issue.  At  the  trial  at  the  last  assizes  for  North- 
umberland before  Baylet,  J.,  a  question  arose  as  to  the  execution  of 
the  policy  by  the  defendant  In  order  to  prove  this,  a  power  of  attor- 
ney signed  by  the  defendant  was  produced,  by  which  he  constituted 
fifteen  persons,  there  named,  <<bis  true  and  lawful  attorneys,  jointly  and 
separately  for  him,  and  in  his  name,  to  sign  and  underwrite  all  such 
policies  of  insurance,  as  they  his  said  attorneys  or  any  of  them  should 
jointly  and  separately  think  proper.'*  The  policy  was  executed  for 
the  defendant,  by  four  of  the  persons  named  in  the  power  of  attorney. 
The  learned  judge  thought  this  a  sufficient  execution  of  the  power,  but 
reserved  the  point.    The  plaintiff  having  obtained  a  verdict. 

</.  Williams  moved  to  enter  a  nonsuit.  This  was  a  naked  authority, 
and  must  be  construed  strictly.  In  Viner's  Abridgment,  title  Autho- 
rity, B.  pi.  7,  it  is  laid  down  thus :  ''  If  a  letter  of  attorney  to  make 
livery  of  seizin  conjunctim  et  divisim  be  made  to  three,  and  two  of 
them  make  livery,  the  third  being  absent,  it  is  not  good,  for  this  is  not 
conjunctim  nor  divisim."  And  Com.  Dig.  Attorney,  C.  11,  is  exactly 
to  the  same  effect.  And  in  Go.  Litt.  181  b,  it  is  stated,  ^^  If  a  charter 
of  feoffment  be  made,  and  a  letter  of  attorney  to  four,  or  three,  jointly 
or  severally  to  deliver  seizin,  two  cannot  make  livery,  because  it  is 
neither  by  the  four  or  three  jointly,  nor  any  of  them  severally."  Here, 
the  power  is  to  fifteen  jointly  or  severally,  and  it  is  neither  executed 
by  the  whole  jointly,  nor  by  one  of  them  severally.  The  latter  words, 
^  or  any  of  them,'  only  apply  to  the  persons  who  are  to  exercise  the 
discretion,  but  they  have  no  reference  to  the  authority  itself. 

Abbott,  C.  J.  The  law  undoubtedly  is  as  stated  by  Mr.  fVilliams, 
but  we  are  not  disposed  to  extend  the  rule  further.  Whenever  a  case 
exactly  similar  to  those  cited  shall  occur,  the  Court  will  feel  itself  bound 
by  them.  But  in  this  case  we  ought  to  look  at  the  whole  instrument:  and 
if  we  do  so,  there  is  no  doubt  what  the  meaning  of  it  is.  Here,  a  power 
is  given  to  fifteen  persons  jointly  and  severally  to  execute  such  poli- 
cies as  they  or  any  of  them  shall  jointly  or  severally  think  proper.  The 
true  construction  of  this  is«  as  it  seems  to  me,  that  the  power  is  given 
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to  all  or  any  of  them  to  sign  such  policies,  as  all  or  any  of  them  should 
think  proper.  The  argument  is,  that  the  latter  words  only  apply  to 
the  persons  who  are  to  exercise  the  discretion.  That  would  have  been 
quite  correct,  if  those  had  been  different  from  the  persons  entrusted 
with  the  power.  But  they  are  the  same;  these  latter  words,  therefore 
control  the  meaning  of  the  former,  and  the  verdict  is  right 

Rule  refused. 


RIVERS  V.  GRIFFITHS.— p.  630. 

To  an  ftction  on  bill  of  exchaoge,  the  defendant  pleaded  non^asumpsit  to  all  but  a  part,  and 
aa  to  that  part  a  tender.  Replication,  that  af^r  the  cauae  of  action  accrued,  and  before  the 
tender,  the  plaintiff  demanded  the  sum  tendered :  Heldj  that  thia  iamie  would  only  ba 
aupported  by  proof  of  the  demand  of  the  praciaa  aum  tendered. 

Declaration  upon  a  bill  of  exchange  for  10/.  4*.,  drawti  by  the 
plaintiff  on  the  15th  March,  1821,  payable  two  months  after  date,  and 
accepted  by  the  defendant.  Count  for  goods  sold  and  the  common  mo- 
ney counts.  Plea,  as  to  all  but  the  sum  of  4/.  7*.  6d.  parcel,  &c.,  non- 
issumpsit;  and  as  to  that  a  tender.  Replication,  that,  after  the  mak- 
ng  of  the  promises  in  the  declaration  mentioned,  as  to  the  said  sum  of 
*/.  7*.  6rf.,  parcel,  &c.,  and  after  the  time  when  the  causes  of  action  men- 
doned  in  the  declaration  accrued  to  the  plaintiff,  in  respect  thereof,  and 
oefore  the  defendant  tendered  and  offered  to  pay  the  same,  as  in  his  plea 
vas  alleged,  to  wit,  on  the  18th  day  of  May,  1821,  the  plaintiff  de- 
manded the  said  sum  of  4/L  7s,  6^/.,  parcel,  &c.,  from  the  defendant 
and  requested  him  to  pay  the  same,  but  that  the  defendant  refused  so 
to  do;  by  reason  whereof,  he,  the  plaintiff,  sustained  damages,  by  rea- 
son of  the  non-payment  of  the  said  sum  of  4/.  7*.  6rf.,  parcel,  &c.,  in 
that  behalf  alleged.  Rejoinder,  taking  issue  upon  the  demand.  At 
the  trial,  before  Abbott,  C.  J.,  it  appeared,  that  the  bill  was  presented 
when  due,  and  payment  demanded.  On  the  following  day  7/.  was  paid 
on  account.  The  defendant  was  indebted  to  the  plaintiff  for  goods  in 
a  further  sum  of  1/.  Ss.  6d.  No  other  demand  was  proved.  The 
Ijord  Chief  Justice  was  of  opinion,  that  the  plaintiff  ought  to  have 
proved  a  demand  of  the  specific  sum  mentioned  in  the  replication,  and 
a  verdict  passed  for  the  defendant,  with  liberty  to  the  plaintiff  to  move 
to  enter  a  verdict  with  nominal  damages. 

Campbell  now  moved  accordingly,  and  contended,  that  the  issue  was 
proved  by  the  fact  of  the  plaintiff's  having  demanded  the  larger  sum, 
and  that  the  maxim  omne  majus  continet  in  se  minus  applied.  In 
Wade*9  casBy  5  Rep.  115  a,  it  was  resolved,  that  if  a  man  tenders  more 
than  he  ought  to  pay,  it  is  good,  for  the  other  ought  to  accept  so  much 
of  it  as  is  dae  to  him.  Dougla%  v.  Patrick^  8  T.  R.  683,  is  an  autho- 
rity to  the  same  effect.  Now,  in  this  respect,*  there  is  no  distinction 
between  a  demand  and  a  tender.    The  sum  of  42.  7s,  6d.  tendered,  und 

*  See  Spybeif  t.  Eide,  1  Campb.  181. 
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alleged  to  have  been  previously  demanded,  must  be  taken  to  be  part  of 
the  lOL  4«.  for  if  hich  the  bill  was  given :  and  the  whole  of  the  larger 
sum  having  been  previously  demanded,  each  and  every  part  of  it  was 
demanded,  and  therefore  there  had  been  a  prior  demand  of  the  said 
sum  of  41.  Is.  6d. 

Per  Curiam.  The  issue  is  on  the  specific  fact,  whether  the  plaintiff 
did  or  did  not,  before  the  tender  of  41,  Is.  6r/.,  demand  that  very  sum 
of  the  defendant.  The  proof  is,  that  he  demanded  10/.  4^.  That  proof 
does  not  support  the  issue.  If  the  smaller  sum  only  had  been  demanded,' 
the  defendant  might  have  paid  it  He  did,  in  fact,  pay  ll.  on  the  fol- 
lowing day. 

Rule  refused. 


RUCK  V.  HATFIELD.— p.  632, 

Where  goods  wen  eold,  free  on  board,  and  upon  their  shipment  the  agent  of  the  Tendon 
tendered  to  the  mate  (the  captain  being  abMnt)  a  receipt,  bt  which  tbe  goods  were 
•dmowledged  to  be  shipped  on  account  of  the  vendors,  which  the  mate  kept  but  refused 
to  sign,  and  on  the  following  day  signed  bills  of  lading  to  the  orden  of  the  vendees; 
Htldt  that  the  trensitus  was  not  at  an  end.  but,  that  on  the  insolvency  of  tbe  vendees,  the 
▼endon  were  entitled  to  stop  the  goods. 

Trover  for  35  puncheons  of  rum.  Plea,  general  issue.  At  the 
trial  at  the  last  Guildhall  sittings  before  Abbott,  C.  J.,  it  appeared,  that 
on  the  20th  of  July,  1821,  Eybe  and  Schmack  bought  of  the  plaintiff  25 
puncheons  of  rum  at  1^.  5d.  per  gallon  free  on  board.  On  the  24th  of 
July,  a  similar  bargain  was  maae  for  10  puncneons  more  at  2s.  per 
gallon,  free  on  board.  On  the  2nd  of  August,  invoices  of  the  goods 
were  sent  to  E.  and  S.  by  the  plaintiff;  and  on  the  same  day  the  plain- 
tiff drew  a  bill  for  the  amount,  which  was  accepted  by  E.  and  S.  The 
rum  had  been  shipped  on  the  dOth  July,  on  board  the  Chance,  of  which 
the  defendant  was  master,  by  a  lighter  hired  by  the  plaintiff,  at  which 
time  the  master  of  the  lighter  tendered  to  the  mate,  who  had  the  com- 
mand of  the  vessel,  a  receipt  by  which  the  rum  was  acknowledged  to 
be  shipped  on  account  of  the  plaintiff.  This  receipt  the  mate  kept, 
but  refused  to  sign,  and  on  31st  July,  the  defendant  signed  bills  of 
lading,  by  which  he  undertook  to  deliver  the  rum  to  certain  merchants 
at  Hamburg,  the  correspondents  of  E.  and  S.  On  the  lOth  of  August, 
on  which  day  E.  and  S.  stopped  payment,  the  plaintiff  sent  down  a 
clerk  to  the  defendant  to  tender  a  formal  receipt  for  him  to  sign,  stating, 
that  he  had  received  the  rum  on  the  plaintiffs  account  This,  how- 
ever, the  defendant  refused  to  do.  The  Lord  Chief  Justice  tholight, 
that  in  this  case  the  transitus  was  not  at  an  end  by  the  delivery  on 
board  the  ship  under  the  above  circumstances,  and  that  it  was  the  duty 
of  the  defendant  to  have  signed  the  receipt  tendered  to  him,  and  not 
to  have  signed  the  bills  of  lading  until  that  receipt  had  been  handed 
over  by  the  plaintiff  to  E.  and  S.,  and  by  the  latter  to  him.  The  plain- 
tiff accordmgly  had  a  verdict.    And  now. 
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Gumetf  moved  for  a  new  trial.  The  contract  speaks  of  the  goods 
being  delivered  free  on  board,  which  shows  that  the  ship  must  be  con- 
sidered as  the  warehouse  of  E.  and  S.,  and  that  the  transitus  wjis  at  an 
end  by  the  delivery  there.  Here,  too,  a  bill  for  the  amount  was  drawn 
by  the  plaintiff,  and  the  invoice  of  the  goods  delivered  on  the  2d  of 
August.  At  that  time,  therefore,  the  transitus  was  at  all  events  at  an 
end.  Here,  too,  E.  and  S.  are  the  consignors  of  the  goods.  In  CVo- 
ven  V.  Byder^  2  Marsh.  127,  6  Taunt.  438,  S.  C,  the  master  had 
signed  a  receipt  when  the  goods  were  put  on  board.  Here  he  did  not 
do  so,  and  though  he  ought  to  have  done  so,  perhaps  on  the  30th  July, 
the  plaintiff's  conduct  on  the  2d  of  August  was  a  waiver  of  it.  That 
case  is,  therefore,  distinguishable  materially  from  the  present. 

Abbott,  C.  J.  If  the  delivery  on  board  the  vessel  to  E.  and  S.  had 
ever  been  completed,  the  transitus  would  have  been  at  an  end.  But 
when  it  was  made  at  first,  it  was  accompanied  by  the  demand  of  a  re- 
ceipt from  the  mate  who  represented  the  defendant.  Now  it  was  im- 
portant for  the  plaintiff  to  have  that  receipt,  for  so  long  as  he  retained 
possession  of  it,  he  was  enabled  to  interpose  a  delay  as  to  the  delivery 
of  the  rum  to  E.  and  S.,  and  retained  a  lien  upon  it.  The  defendant 
ought  not  to  have  signed  hills  of  ladhig  until  that  receipt  had  been 
handed  over  to  him  by  E.  and  S.,  after  having  been  delivered  to  them 
by  the  plaintiff.     The  verdict  is,  therefore,  right. 

Rule  refused. 


PIPPET  V.  HEARN.— p.  634. 

An  tction  lies  for  the  malicious  prosecution  of  a  bed  indictment  for  peijury :  HeJdt  also,  that 
a  count  stating  that  defendant  had  maliciously  indicted  plaintiff  for  wilful  and  conupt  per- 
jury,  is  good  after  verdict,  although  the  count  did  not  set  uut  any  indictment 

Action  on  the  case  for  a  malicious  prosecution  for  perjury.  The 
declaration  contained  two  counts,  the  first  of  which  set  out  the  indict- 
ment for  perjury,  which  had  been  preferred  against  the  plaintiff;  by 
which  it  appeared,  that  a  certain  cause  had  been  depending  in  the 
Ring's  Bench,  between  Bridges  and  Hearn,  and  that  such  proceedings 
where  had  that  a  writ  of  inquiry  was  duly  issued  out  of  the  said  court, 
directed  to  the  sherifls  of  London,  to  hiquire,  &c.,  and  that  the  said 
sheriffs  should  make  appear  the  inquisition  which  they  should  take 
thereof,  before  the  justice  of  our  said  lord  the  king,  at  Westminster. 
The  indictment  then  set  out  the  taking  of  the  inquisition  before  the 
Secondary,  and  alleged  the  perjury  of  the  plaintiff,  as  having  been 
committed  on  that  occasion. 

The  second  count  of  the  declaration  did  not  set  out  any  indictment, 
but  merely  stated,  that  defendant,  at  a  general  session  of  oyer  and  ter- 
miner of  our  said  lord  the  king,  holden  for  the  city  of  London,  at  the 
Justice-lialK  in  the  Old  Bailey,  within  the  parish  of,  &c.,  maliciously. 
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and  without  any  reasonable  or  probable  cause  whatsoever,  indicted 
and  caused,  and  procured  to  be  indicted,  the  said  plaintiff,  for  wilful 
and  corrupt  perjury,  &c.  Plea,  general  issue.  At  the  trial,  at  the  last 
Guildhall  sittings,  before  Abbott,  C.  J.,  the  plaintiff  obtained  a  ver- 
dict, damages  150/.     And  now, 

Piatt  moved  to  arrest  the  judgment.  Both  counts  are  defective. 
By  the  first  it  appears,  that  the  alleged  perjury  was  committed  coram 
non  jttdice ;  for  the  writ  of  inquiry  was  issued  out  of  the  King's  Bench, 
and  made  returnable  in  the  Common  Pleas.  The  Secondary  had, 
therefore,  no  jurisdiction  to  administer  the  oath.  The  second  count  is 
too  general.  The  indictment  must  he  set  out,  and  here  it  is  only 
stated,  that  the  defendant  maliciously  indicted  the  plaintiff  for  wilful 
and  corrupt  perjury.  In  Com.  Dig.  tit.  Action  on  the  Case  for  a  Con- 
spiracy, C.  4,  it  is  laid  down,  that  the  declaration  must  show  a  good 
indictment,  otherwise  he  cannot  be  lawfully  acquitted ;  and  Sherington 
V.  Wardy  Cro.  ElilK.  724,  is  also  in  point.  It  would  be  bad  to  say, 
that  the  defendant  maliciously  indicted  the  plaintiff  for  felonv :  for,  by 
such  a  general  statement,  the  defendant  cannot  know  what  the  charge 
against  him  is. 

Per  Curiam.  There  may  be  a  distinction  between  the  case  put  of 
felony  and  perjury ;  the  former  may  embrace  a  variety  of  charges,  but 
perjury  is  one  distinct  species  of  crime.  But,  at  all  events,  this  count 
is  sufficient  after  verdict.  As  to  the  first  count,  that  is  also  good ;  for 
we  are  of  opinion,  that,  where  a  man  maliciously  prefers  an  indictment 
against  another  for  a  crime,  he  is  liable  to  an  action  for  it,  although  the 
indictment  be  defective  ;  for,  in  either  case,  whether  the  indictment  be 
good  or  bad,  the  plaintiff  is  equally  subjected  to  the  disgrace  of  it,  and 
put  to  the  same  expense  in  defending  himself  against  it. 

Rule  refused.* 

*  See  Chamben  ▼.  JUfkUuon,  2  Str.  691. 


CLAYTON  and  Others  v.  LOWE.— p.  636. 

Where  a  testator,  after  bequeathing  a  specific  legacy,  deviaed  all  and  every  other  part  of  his 
real  and  personal  estate,  to  be  equally  divided  between  his  three  grand-children,  share  and 
share  alike,  for  ever:  and  also,  that  if  either  of  them  should  happen  to  die,  without  child  or 
children  lawfully  begotten,  that  then  such  part  or  share  of  the  one  so  dying,  should  be 
equally  divided  amongst  the  surviving  grandchildren ;  but  if  any  of  his  grandchildren 
should  die  and  leave  child  or  children  lawfully  begotten,  that  such  child  or  children 
should  have  their  parenta'  ehare  equally  divided  amongst  them,  share  and  share  alike: 
HfU,  that  under  this  devise,  the  grandchildren  took  an  estate  in  fee  simple,  as  tenanta 
in  common. 

The  Vice-Chancellor  sent  the  following  case  for  the  opinion  of  this 
Court :  William  Clayton,  deceased,  being  seized  in  fee  simple  in  pos- 
session of  divers  real  estates,  and,  amongst  others,  of  one-eighth  part 
of  the  Broom  Stair  estate,  made  his  will,  duly  executed  and  attested, 
for  passing  real  estate,  and  bearing  date  the  12th  day  of  July,  1810; 
and  thereby  aAer  directing  his  just  debts,  funeral  and  testamentary 
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expenses,  and  probate  of  his  will  to  be  paid  by  his  executors  and  ex- 
ecutrix, and  devising  his  interest  in  Swansea  colliery  to  his  grandson, 
William  Clayton,  as  for  and  concerning  all  his  eighth  part  or  share  of 
both  lands,  buildings,  coal,  timber,  and  five  cottage-houses,  with  all  the 
appurtenants  to  him  thereto  belonging  of  a  certain  estate,  situate  in  the 
township  of  Denton  and  Haughton,  and  then  in  the  possession  of  John 
Hooley  and  others  as  tenants  thereof,  and  commonly  called  the  Broom 
Stair  estate;  and  as  to  divers  other  premises  in  the  said  will  mentioned 
both  leasehold, copyhold,  and  freehold;  and  also  all  his  household  goods 
and  furniture,  corn  and  hay,  either  in  the  buildings,  or  growing,  oi 
standing  on  any  parts  of  the  said  lands,  or  elsewhere,  with  all  his  stock 
of  cattle,  and  all  and  every  his  implements  of  husbandry-ware,  what- 
soever and  wheresoever  unto  him  belonging,  together  with  all  the 
money  he  might  happen  to  have  by  him,  or  out  upon  interest,  and  book- 
debts,  and  wearing  apparel,  together  with  all  the  rest,  residue,  and  re- 
mainder of  his  real  and  personal  estate  whatsoever  and  wheresoever 
unto  him  belonging  in  the  kingdom  of  Great  Britain  or  elsewhere,  he 
gave  and  devised  the  same  unto  his  two  grandsons,  William  Clayton, 
David  Shaw  Clayton,  and  his  grand-daughter,  Elizabeth  Clayton,  their 
several  respective  heirs  and  assigns  for  ever,  upon  trust  nevertheless, 
and  to  and  for  the  several  uses,  intents,  and  purposes  thereinafter  ex- 
pressed concerning  the  same ;  and  then  the  will  proceeded  with  these 
words :  "  and  upon  trust  that  my  trustees,  or  the  survivors  of  them, 
their  heirs,  or  assigns,  shall,  immediately  after  my  decease,  take  an  in- 
ventory of  all  my  household  goods  and  turniture,  stock  of  cattle,  hay, 
corn,  and  husbandry-ware,  together  with  all  the  money  I  may  have  by 
me,  or  out  upon  interest,  at  the  time  of  my  decease,  together  with  my 
book-debts,  and  all  other  my  personal  estate- whatsoever,  and  pay  out 
of  the  same  all  my  just  debts,  funeral  expenses,  the  probate  of  this  my 
will,  and  all  other  unavoidable  charges  concerning  the  same,  and  all 
upon  trust  that  my  trustees,  or  the  survivor  of  them,  their  heirs  or  as- 
signs, shall  pay  unto  ipy  daughter-in-law,  Catharine  Clayton,  the  mother 
of  my  trustees,  yearly  and  every  year  during  the  time  and  term  of  her 
natural  life,  all  the  interest  that  may  arise  and  become  due  of  and  from 
the  sum  of  500/.,  which  I  have  now  down  upon  interest  upon  the  turn- 
pike-road from  London  through  Buxton  to  Manchester;  and  also  upon 
trust,  that  after  the  decease  of  my  said  daughter-in-law,  Catharine  Clay- 
ton, 1  will  that  the  said  sum  of  500/.,  and  interest  thereof,  together  with 
all  and  singular  the  yearly  rents  arising  of  and  from  my  said  estates 
hereinbefore  mentioned  and  expressed,  with  my  interest  in  any  coal- 
mines, book-debts,  money  I  may  have  by  me.,  or  out  upon  interest  at 
the  time  of  my  decease,  with  all  and  every  other  part  of  all  my  real 
and  personal  estate  whatsoever  or  wheresoever,  as  hereinbefore  |iien- 
tioned  and  expressed,  shall  be  equally  divided  between  my  said  grand- 
sons, William  Clayton  and  David  Shaw  Clayton,  and  my  grand-daugh- 
ter, Elizabeth  Clayton,  share  and  share  alike  for  ever,  the  Swansea  col- 
liery, hereinbefore  devised  to  my  grandson,  William  Clayton,  only  ex- 
cepted. And  also,  that  if  either  of  my  said  grandsons,  William  Clayton 
and  David  Shaw  Clayton,  or  my  said  grand-daughter,  Elizabeth  Clay- 
ton, shall  happen  to  die  without  child  or  children  kiwfuUy  begotten,  tlijit 
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dien,  I  will  order  and  direct,  that  such  part  or  share  of  both  of  my  real 
and  personal  estate  whatsoever,  of  the  one  so  dying,  shall  be  equally 
divided  among  the  surviving  brothers  or  sister,  share  aiKl  share  alike ; 
but  if  it  happens,  that  any  of  my  aforesaid  grandchildren  shall  die,  and 
leave  child  or  children  lawfully  begotten,  that  such  child  or  children 
shall  have  their  father  or  mother's  share  of  all  my  estate  and  effects 
whatsoever,  equally  divided  among  them,  share  and  share  alike/' 
William  Clayton,  the  testator,  departed  this  life,  so  seized  of  the  said 
estates,  soon  after  the  making  his  will,  and  without  revoking  or  alter- 
ing the  same,  leaving  William  Clayton,  David  Shaw  Clayton,  and  Eliz- 
abeth Clayton,  his  grandchildren,  him  surviving ;  and  by  virtue  of  the 
will  of  William  Clayton,  the  testator,  William  Clayton,  David  Shaw 
Clayton,  and  Elizabeth  Clayton,  the  plaintiffs,  entered  into,  and  still  are 
in  possession  of  the  said  one  undivided  eighth  part  of  the  messuages 
or  tenements  and  close  of  land  situate  at  Haughton  and  Denton,  in  the 
county  of  Lancaster,  and  known  by  the  name  of  the  Broom  Stair 
estate,  and  all  the  estates  therein  devised.  Catharine  Clayton,  the 
daughter-in-law  of  the  testator,  b  still  living.  William  Clayton  was, 
at  the  death  of  the  testator,  his  heir  at  law,  and  is  still  living.  The 
question  for  the  opinion  of  the  Court  was,  what  estate  or  interest  William 
Clayton,  David  Shaw  Clayton,  and  Betty  Clayton  took  or  were  entitled 
to  under  the  said  will  of  the  testator  William  Clayton,  in  one-eighth 
part  or  share  of  the  messuage  or  tenement  and  closes  of  land  situate  at 
Haughton  and  Denton,  in  tiif  county  of  Lancaster,  and  known  by  the 
name  of  the  Broom  Stair  estate.     This  case  was  argued  in  last  teim  by 

Sugden^  for  the  plaintiffs.  In  this  case  the  plaintiffs  took  a  fee 
simple  in  the  8th  share  of  the  Broom  Stair  estate.  This  was  a  devise 
of  both  real  and  personal  property,  whatsoever  and  wheresoever,  to  be 
equally  divided  between  his  grandchildren,  share  and  share  alike  for 
ever.  These  words  are  sufficient  to  carry  a  fee,  and  admit  of  no  doubt. 
Bnt  then  follow  the  gifts  over,  viz,  that  in  case  any  of  his  grandchildren 
die  and  leave  no  children,  then  the  share  of  such  grandchild  should  be 
equally  divided  amongst  the  surviving  brothers  or  sister,  share  and 
share  alike,  and  in  case  thev  died,  leaving  children,  then  the  share  to 
be  divided  amongst  those  children,  share  and  share  alike.  He  seems, 
therefore,  to  have  contemplated  the  estate  going  over  in  every  possible 
contingency.  If,  however,  such  had  really  been  his  intention,  he  would 
have  given  to  his  grandchildren  estates  for  life,  with  remainders  over 
in  all  their  events.  In  cases  of  such  incongruous  wills,  the  Courts 
have  usually  considered  the  gifts  over  as  substitutionary,  and  as  depend- 
ing on  the  contingency  of  the  death  of  some  of  the  devisees,  in  the  life- 
time of  the  testator.  That  consideration  makes  this  will  perfectly 
clear :  t  Wright  v.  StephenSj  4  B.  &  A.  674,  and  Doe  v.  Sparrow^  13 
East,  859,  are  authorities  in  point.  And  here,  there  is  a  combined 
gift  both  of  real  and  personal  property,  which  makes  this  case  stronger 
than  the  case  of  Doe  v.  Sparrow. 

0.  P.  Cooper^  contra.  Here,  the  grandchildren  took  a  fee  simple, 
determinable  in  the  event  of  their  dymg  without  issue  living  at  their 
death,  and  then  the  other  limitations  over  may  be  good  by  way  of  exe- 
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cutory  devise.     It  may  be  admitted,  that  the  words  of  the  first  devise 
to  the  grandchildren  are  sufficient,  if  alone,  to  carry  a  fee,  but  they  are 

aualified  by  those  which  follow.  In  Moe  v.  Jeffrey ^  7  T.  R.  689,  the 
evise  was  to  T.  Faud,  his  heirs  for  ever,  and  in  case  he  should  depart 
this  life  and  leave  no  issue,  then  to  E.  M.  and  S.,  or  the  survivor  or 
survivors  of  them,  share  and  share  alike ;  and  it  was  held  by  the  Court, 
that  the  devise  over  to  E.  M.  and  S.  was  a  good  executory  devise. 
There  Lord  Ken  yon  relied  on  the  circumstance,  that  the  devise  over 
was  to  persons  in  esse.  Pelh  v.  Browne^  Cro.  Jac.  590,  Porter  v.  Brad- 
ley, 3  T.  R.  148,  Doe  v.  WetUm,  2  Bos.  &  Pal.  824,  Doe  v.  Frost,  3 
B.  &  A.  546,  and  Doe  v.  Webster,  1  B.  &  A.  713,  are  also  authorities 
in  point.  There  the  courts  have  held,  in  furtherance  of  the  intention 
of  the  testators,  that  the  devises  over  were  good  by  way  of  executory 
devise.  Here  too,  the  first  devise  is  not  to  take  place  till  after  the 
death  of  Catherine  Clayton.  The  testator  might  therefore  mean,  that 
the  devise  over  should  be  in  case  any  of  his  chileren  should  die,  leaving 
no  issue  at  the  time  of  the  death  of  Catherine  Clayton.  In  that  case, 
the  limitations  over  would  be  good  by  way  of  executory  devise.  But, 
whether  this  be  so  or  not,  in  either  case,  the  plaintifis  cannot  make  a 
good  title  to  the  estate. 

Sugden,  in  reply.  The  cases  cited  are  not  applicable  to  the  present. 
In  all  of  them,  the  question  was,  whether  the  devise  over  was  so  tied 
down  to  a  particular  event  and  particular  period,  as  to  make  the  limi- 
tation over,  good  as  an  executory  devise,  or  whether  the  devise  over 
was  general,  and  so  cut  down  the  prior  estate  in  fee  into  an  estate  tail. 
But  here  it  is  very  different,  in  the  case  of  an  executory  devise,  the  fee 
is  left  to  the  first  devisee  except  in  one  particular  event.  Here,  it  is 
to  go  over  in  all  possible  contingencies.  Unless,  therefore,  the  first 
devise  be  of  an  estate  for  life,  nothing  can  be  made  of  the  will.  If 
then.it  be  once  admitted,  that  by  the  first  devise,  if  alone,  a  fee  would 
pass,  there  is  an  end  of  the  case.  As  to  the  devise  to  Catherine  Clay- 
ton, it  is  only  of  an  annuity  arising  out  of  a  particular  sum  of  money 
secured  on  a  particular  road.  It  is  impossible  that  the  beneficial  inter- 
est as  to  the  other  property,  could  be  intended  to  be  postponed  till  her 
death.  It  is  clear,  that  that  was  to  go  over  at  the  testator's  decease. 
If  so,  there  is  nothing  in  the  last  argument  on  the  part  of  the  defend- 
ant. Our.  adv.  vuU, 
The  following  certificate  was  afterwards  sent  : 
We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion,  that 
William  Clayton,  David  Shaw  Clayton,  and  Betty  Clayton,  took  under 
the  will  of  the  testator  William  Clayton,  an  estate  in  fee  simple,  as  ten- 
ants in  common  in  one-eighth  part  or  share  of  the  messuage  or  tene- 
ment and  closes  of  land  situate  at  Haughton  and  Denton  in  the  county 
of  Lancaster,  and  known  by  the  name  of  the  Broom  Stair  estate. 

C.  Abbutt, 
J.  Batley, 
G.  S.  HoLROYn 
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FAIRMAN  V.  IVES.— p.  643, 

A  petition  addrened  by  a  creditor  of  an  officer  in  the  army  to  the  aecretary  at  war,  bo- 
nft  fide,  and  with  a  ^iew  of  obtaining,  through  his  interference,  the  payment  of  a  debt 
doe:  and  containing  a  statement  of  focta  which,  though  derogatory  to  the  officer's  cha- 
racter, the  creditor  belicTed  to  be  true,  is  not  a  malicious  libel  for  which  an  action  is 
maintainable.  In  such  an  action,  even  upon  the  general  issue,  evidence  may  be  re- 
ceived to  show  that  the  writer  bona  fide  believed  the  facts  stated  in  the  peiition  to  be 
true. 

The  declaration  stated,  that  the  plaintiff  had  been  an  officer  in  the 
army,  and  was  used  to  receive  half-pay;  yet,  that  the  defendant,  in- 
tending to  cause  it  to  be  believed  that  the  plaintiff  was  incapable  to  pay 
his  just  debts,  and  to  cause  his  half-pay  to  be  suspended,  and  unjustly 
to  compel  the  payment  of  a  supposed  debt  of  175/.,  alleged  to  be  due 
from  the  plaintiff  to  the  defendant,  published  the  libel  in  question,  pur- 
porting to  be  a  petition,  addressed  to  Lord  Palmerston  the  secretary  at 
war,  enclosing  two  bills  of  exchange,  drawn  by  one  Wright  upon  the 
plaintiff,  by  the  description  of  W.  Fairman,  No.  6,  Surrey  Street,  Strand, 
payable  three  months  after  date  to  the  drawer's  order,  and  by  plaintiff 
accepted,  payable  at  Austen,  Maund,  and  Co.'s,  and  enclosing  a  certain 
writing  annexed  to  the  copy  of  the  bill :  <<  Answer  at  Austen,  Maund,and 
Co.'s ;  left  no  orders  about  the  bill.  Answer  at  No.  6,  Surrey  Street, 
that  W.  B.  Fairman  did  not  reside  there,  and  that  there  were  no  orders 
to  pay  the  bills."  The  declaration  then  set  out  the  libel,  which  was  as 
follows:  "Your  petitioner  solicits  your  lordship's  well-known  justice 
and  disposition  to  benevolence  to  be  extended  towards  him,  by  direct- 
ing an  officer  in  his  majesty's  service.  Captain  W.  B.  Fairman,  to  dis 
charge  a  debt  which  has  been  due  to  your  petitioner  above  four  years, 
and  although  frequently  applied  for,  has  never  been  noticed  by  Captain 
Fairman,  but  unjustly  and  unfairly  he  has  deprived  your  petitioner  of 
any  redress,  except  through  your  lordship's  humane  consideration,  by 
giving  an  address,  as  will  appear  by  the  enclosed,  where  he  had  no  cre- 
dit, nor  even  was  known.  Your  petitioner  begs  most  humbly  to  enclose 
copies  of  two  bills  of  exchange,  one  for  100/.  and  the  other  for  75/.  10*., 
which  your  petitioner  received  in  payment  as  money,  and,  when  due. 
Captain  Fairman  had  given  no  order  to  pay  them,  either  at  his  agent's 
or  at  the  address  of  his  bills,  where  your  petitioner  was  informed  he 
did  not  reside,  nor  did  they  know  any  thing  about  his  bills.  Since  that 
period  your  petitioner  has  repeatedly  written  to  Captain  Fairman,  who, 
although  he  has  received  the  letters,  has  never  noticed  them,  and  has 
concealed  himself  from  a  just  and  lawful  demand :  your  petitioner  has 
no  other  wish  in  addressing  your  lordship,  but  that  your  influence  may 
be  extended  towards  him,  by  ordering  Captain  Fairman  to  dischai^ 
his  debt."  Plea,  not  guilty.  At  the  trial  before  Abbott,  C.  J.,  at  the 
last  London  sittings,  the  defendant  proved  that  two  bills  of  exchange 
mentioned  in  the  libel  were  accepted  by  the  plaintiff,  and  that  when 
presented  for  payment  at  Austen,  Maund,  and  Co.'s,  the  answer  was, 
that  there  were  no  orders,  and  the  answer  to  the  inquiries  at  No.  6, 
Surrev  Street,  was,  tnat  the  plaintiff  did  not  reside  there,  nor  did  the 
persons  who  .ived  there  know  any  thing  about  him.    The  Lord  Chief 
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Just  ire  told  the  jury,  that  if  they  thought  that  the  petition  contained 
only  a  fair  and  honest  statement  of  facts,  according  to  the  understand- 
ing of  the  party  who  sent  it,  they  ought  to  find  a  verdict  for  the  de- 
fendant.    The  jury  having  so  found, 

F.  Pollock  now  moved  for  a  new  trial,  and  contifided,  that  as  the 
defendant  had  not  pleaded  any  justification,  the  evidence  of  the  truth 
of  the  tacts  contained  in  the  libel  ought  not  to  have  been  received.  For, 
upon  this  issue, the  only  question  was,  whether  the  matter  set  forth  was 
injurious  to  the  plaintifl's  character,  and  whether  the  defendant  pub- 
lished it. 

Abbott,  C.  J.  I  am  of  opinion  that  the  evidence  was  properly  re- 
ceived, to  show  the  circumstances  under  which  the  supposed  libel  was 
published ;  and,  I  think  it  was  a  good  answer  to  the  action,  upon  the 
plea  of  not  guilty,  for  the  defendant  to  show  that  the  paper  in  question 
was  addressed  to  the  secretary  at  war,  bona  fide  for  the  purpose  of  ob- 
taining redress,  and  not  for  the  purpose  of  slandering  the  plaintifi*. 

HoLROYD,  J.*  I  think  the  direction  given  by  my  Lord  Chief  Jus- 
tice to  the  jury  was  perfectly  right.  In  the  case  of  Cleaver  v.  Sar- 
raudey  cited  in  1  Camp.  268,  which  was  tried  at  York,  it  was  expressly 
held,  that  no  action  was  maintainable  for  matter  contained  in  a  written 
communication  made  bona  fide  to  a  friend,  and  not  for  the  purpose  of 
slandering.  The  two  cases  are  not  exactly  similar.  The  case  cited 
rather  resembles  that  of  a  bad  character,  given  by  a  master  of  his  ser- 
vant There,  unless  it  be  maliciously  done,  the  communication  is  con- 
sidered privileged  by  the  occasion  on  which  it  is  made.  So,  in  the  case 
of  a  confidential  communication  made  between  friends,  to  prevent  an 
injury,  and  not  for  the  purpose  of  slandering,  the  occasion  justifies  the 
act.  If  the  communication  be  made  maliciously,  the  case  would  be 
otherwise ;  and  the  falsehood  of  the  facts  stated  might,  in  some  cases, 
be  evidence  of  malice.  In  the  case  of  words  spoken  by  a  barrister,! 
U)  the  course  of  a  cause,  it  may  not  be,  perhaps,  sufficient  to  allege 
and  show  even  that  the  words  are  false  and  malicious,  without  also  al- 
leging and  showing  that  they  were  uttered  without  reasonable  or  proba- 
ble cause.  The  truth,  indeed,  of  the  facts,  which  form  the  subject- 
matter  of  the  slander,  generally  speaking,  can  only  be  given  in  evidence 
when  specially  pleaded ;  but  in  that  case  the  speaking  or  publishing  of 
the  slander  is  not  justified  by  the  mere  occasion  on  which  it  is  spoken 
or  published,  but  because  it  is  true.  See  Smith  v.  Richardson^  Willes, 
20.  By  showing  the  truth  of  the  slanderous  matter,  which  is  the  sub- 
ect-matter  of  the  action,  you  do  not  show  that  it  was  not  maliciously 
spoken  or  published,  but  merely  that  the  party  is  not  entitled  to  dama- 
ges, because  he  is  guilty  of  the  charge  imputed.  On  the  other  hand, 
by  showing  that  the  slander  was  spoken  or  published  on  a  justifiable 
occasion,  you  show  that  it  was  not  done  maliciously ;  and  that  goes  tr 
the  very  gist  of  the  action.  See  Willes,  24.  Then,  the  question  in 
this  case  is,  whether  the  publication  was  not  justified  by  the  occasion 

*  Baylej,  J,  had  left  the  Court 
t  See  note  (6)  in  Hodfiuny,  Scarlett,  1  B.  &  A.  846. 
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Here^  the  defendant  having  a  just  claim  against  the  plaintiffj^  an  officer 
in  the  army,  and  who,  therefore,  in  some  measure,  is  subject  to  tlie 
control  of  the  secretary  at  war,  applies  by  petition  to  the  latter,  in  order 
to  obtain,  through  his  interference,  the  payment  of  his  debt.  This 
iheretore,  was  a  communication,  not  for  the  purpose  of  slandering,  but 
for  the  purpose  of  obtaining  redress  for  an  injury,  and  made  to  a  public 
officer,  who,  it  was  supposed,  had  the  means  of  giving  such  redress. 
I  am  of  opinion,  that  the  letter  having  been  published  for  the  purpose 
of  obtaining  redress,  and  not  for  the  purpose  of  slander,  the  plaintiff  is 
not  entitled  to  recover. 

Best,  J.  I  think  that  there  was  not  a  sufficient  publication,  in  this 
case,  to  support  an  action  for  a  libel.  The  letter  complained  of  was 
addressed  to  the  secretary  at  war,  and  was  delivered  to  him,  and  to 
nim  only,  with  an  intent  to  prevail  on  him  to  exert  his  authority  to 
compel  the  plaintiff,  an  officer  in  the  army,  to  pay  to  the  defendant  a 
debt.  The  defendant  seems  to  have  felt  that  the  plaintiff  had  treated 
aim  very  ill,  and  the  letter  contains  such  expressions  as  an  angry  man 
was  likely  to  use,  and  such  as  would  have  rendered  the  letter  a  libel  if 
ft  had  been  sent  into  general  circulation,  or  to  any  individual,  without 
a  sufficient  cause  to  justify  the  sending  of  it  But  the  circumstances 
under  which  this  letter  was  sent  rendered  it  a  privileged  communication. 
It  was  an  application  for  the  redress  of  a  grievance,  made  to  one  of  the 
king's  ministers,  who,  as  the  defendant  honestly  thought,  had  authority 
to  afford  him  redress.  And  this  may  be  done  without  hazard  of  an 
actiai:  nr  prosecutioi.  if  the  application  be  made  bona  fide  with  a  view 
t*>  ohtun  redress  tC'  some  injury  received,  or  to  prevent  or  punish 
so'ijc  I  lu  lie  abuse  a  the  case  of  The  King  v.  Bayley^  3  Bacon's  Abr. 
ti .  Ur.fiy  A.  2,  a  3ii«  addressed  to  General  Willes  and  the  four  prin- 
cipal officers  of  the  -^lirirds,  to  be  by  them  presented  to  the  king,  stating 
that  the  prosecutor  hau  obtained  from  the  defendant  a  warrant  for  the 
payment  of  money  due  to  him  from  government,  under  the  promise  of 
paying  the  defendant  such  money,  and  that  the  prosecutor  had  received 
the  money,  and  had  not  paid  it  over  to  the  defendant ;  was  held  to  be 
no  libel,  but  a  representation  of  an  injury,  drawn  up  in  a  proper  way 
for  redress.  That  case  is  like  the  present.  Neither  the  officerstior  the 
king  could  give  the  defendant  direct  assistance  in  receiving  the  money 
wrongfully  withheld.  But  the  king  had  authority  to  dismiss  an  officer 
from  his  service,  and  most  probably  would  dismiss  any  one  who  hesi- 
tated to  do  what  honor  and  justice  required.  In  the  present  case^ 
there  was,  at  least,  probable  cause  for  thinking  that  the  secretary  » 
war  would  advise  his  majesty,  that  the  plaintiff  was  not  worthy  to  re- 
main in  the  army,  unless  he  did  the  defendant  immediate  justice. 

In  the  case  of  Colonel  Bayley,  Lord  Mansfield  intimates  an  opinion^ 
that  an  address  to  the  governors  of  Greenwich  Hospital,  delivered  to 
the  governors  only  for  the  purpose  of  calling  their  attention  to  abuses 
supposed  to  exist  in  the  hospital,  was  not  a  libel.  Upon  the  same  prin- 
ciple, the  pleadings  and  evidence  in  a  judicial  proceeding,  whether  civil 
or  criminal,  cannot  be  libels,  even  though  the  court  in  which  they  are 
produced  has  no  jiurisdiction  over  the  cause.    And  petitions  to  the  king 
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upon  matters  in  which  the  crown  cannot  directly  interfere ;  and  peti- 
tions to  parliament,  although  the  petitioners,  beside  presenting  them  to 
the  house,  print  them,  and  distribute  them  amongst  the  members,  fall 
within  the  same  rule.  All  these  are  protected,  in  order  that  men  may 
not  be  prevented,  by  the  dread  of  a  prosecution  or  action,  from  making 
communications  which  may  be  either  important  to  themselves,  or  be- 
neficial to  the  public.  This  privilege,  however,  must  not  be  abused ; 
for,  if  such  a  communication  be  made  maliciously,  and  without  proba- 
ble cause,  the  pretence  under  which  it  is  made,  instead  of  furnishing  a 
defence,  will  aggravate  the  case  of  the  defendant.  There  is,  also,  fi 
material  difference  between  sending  a  letter  for  such  a  purpose  as  that 
in  this  case  and  publishing  it  to  the  world,  or  sending  it  to  any  private 
individual.  In  the  former  case,  the  object  of  obtaining  redress  repels 
the  presumption  of  malice,  on  which  actions  for  slander  are  founded. 
In  the  other  c^ses  it  is  quite  different,  for  it  must  be  there  the  only 
object 

Rule  refused. 


HAMILTON  V.  STOW.— p.  649. 

An  act  of  partkment,  impoeing  a  tonnage  duty  on  vessels  coming  into  the  aartKrar  of  Dover, 
contained  an  exception  of  all  vessels  employed  in  his  majesty's  service:  Heldt  that  a 
vessel  hired  by  a  post-master-general,  to  cany  the  mails  and  government  despatcbea 
to  and  from  Dover  to  Calais,  dec,  the  master  of  which  was  permitted  to  can^  pa»- 
aengers  and  their  luggage,  and  bullion,  upon  freight,  ia  a  vessel  coming  within  the 
exception. 

Trespass  for  seizing  and  taking  plaintiff's  telescope.  Plea,  first, 
not  guilty ;  secondly,  justifying  the  seizure,  as  the  collector  of  the  rates 
and  duties  payable  at  the  narbonr  of  Dover,  in  respect  of  a  duty  of 
three-pence  per  ton,  payable  by  the  plaintiff  as  the  master  of  a  ship 
called  The  Lord  Duncan.  Replication,  that  the  said  ship,  at  the  time 
she  came  into  the  harbour  of  Dover,  as  in  the  plea  mentioned,  and 
from  thence  until  at  the  said  time,  when,  &c.,  was  employed  in  the 
service'  of  his  majesty.  Rejoinder,  that  the  said  ship  was  not  employed 
in  the  service  of  his  majesty,  as  alleged  in  the  replication ;  upon  this 
issue  was  joined*  The  cause  was  tried  at  the  Kent  summer  assizes, 
1820,  and  the  jury  found  a  special  verdict ;  which  stated  the  following 
facts :  The  vessel  upon  which  the  rate  of  8d,  per  ton  was  demanded, 
was  a  packet  called  The  Lord  Duncan,  and  was,  at  the  time  of  the 
committing  of  the  trespasses,  employed  in  the  service  of  bis  majesty  in 
carrying  tne  public  mails  of  letters  and  dispatches  of  his  majesty's 
government  from  Dover  to  Calais  and  Ostend,  and  in  bringing  back 
letters  and  dispatches  of  his  majesty's  government  from  Calais  and 
Ostend  to  Dover.  At  the  time  of  the  committing  of  the  trespass,  the 
plaintiff  was  the  commander  of  the  vessel,  and  was  so  appointed  in  the 
year  1807  by  the  postmaster-general :  it  appeared  by  the  appointment, 
that  he  was  appointed  to  be  the  commander  of  The  Lord  Duncan 
packet  boat,  employed  by  the  post-ofiSce,  in  his  majesty's  service,  to 
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carry  mails  to  and  from  Dover,  Harwich,  &c.,  and  he  was  thereby  re- 
quired to  obey  such  orders  as  he  should  from  time  to  time  receive  from 
the  postmasters  or  their  agent  for  the  time  being.  The  plaintiff,  as 
commander  of  the  vessel,  was  permitted  by  the  postmasters-general  to 
convey  in  the  vessel,  to  and  from  Dover  to  Calais  and  Ostend,  upon 
freight,  -passengers,  together  with  their  baggage,  horses,  and  carriages, 
and  also  bullion  and  foreign  specie.  The  several  packets  employed  in 
his  majesty's  service  sailed  from  Dover  to  Calais  with  public  mails  of 
letters  and  dispatches,  in  rotation,  four  times  a  week,  and  twice  in  each 
week  to  Ostend,  and  return  in  rotation  to  Dover.  The  Lord  Duncan, 
and  each  of  the  other  packets,  is  the  private  property  of  its  respective 
commander.  The  plaintiff,  on  the  6th  of  June,  1819^  came  into  the 
harbour  of  Dover  with  The  Lord  Duncan  from  Calais;  the  vessel 
brought  no  mail  of  letters,  but  had  on  board  dispatches  for  the  secre- 
tary at  war,  and  several  passengers,  and  a  carriage  belonging  to  one 
of  them,  together  with  bullion  to  the  amount  of  21,250Z.  sterling,  ar- 
rived in  the  vessel,  and  the  plaintiff  received  from  the  passengers  the 
sum  of  121,  10«.  for  their  passage-money,  and  from  the  owner  of  the 
carriage  two  guineas  for  the  freight,  and  10{.  12«.  for  the  freight  of 
the  bullion.  The  captain,  by  the  public  regulations,  was  permitted  to 
retain,  and  did  retain,  two  third  parts  of  those  several  sums,  and  he 
paid  the  other  third  part  to  the  agent  for  the  packets  at  Dover.  The 
special  verdict  then  stated  that  the  ship  had  no  other  goods  or  mer- 
chandises on  board,  and  that  none  of  the  said  packets  were  licensed  by 
the  commissioners  of  customs  to  carry  goods,  wares,  or  merchandise. 

Bollandy  for  the  plaintiff,  contended  that  this  vessel,  at  the  time  of 
the  trespass,  was  in  his  majesty's  service  within  the  meaning  of  the 
47  G.  3,  c.  69,  s.  5,  by  which  it  was  provided,  that  the  act  should  not 
be  extended  to  charge  any  vessels  belonging  to  his  majesty,  or  that 
shall  or  may  be  employed  in  his  service,  with  any  of  the  rates  or  duties 
to  be  imposed  by  the  act. 

Chittyj  contra.  This  vessel  was  the  private  property  of  the  master, 
and  he  would  have  been  liable  to  contribute  to  the  poor-rate  in  respect 
of  his  beneficial  occupation  of  it.  Rex  v.  Jone$y  8  East,  451.  In  that 
case,  the  appointment  was  nearly  in  the  same  terms.  The  exemption 
contained  in  the  47  G.  8,  c.  69,  is  one  to  which  the  crown  would  be 
entitled.  Here,  too,  the  employment  bv  the  crown  was  partial ;  for 
the  master  might  carry  goods  of  a  particular  description;  and,  there* 
fore,  as  to  all  purposes,  except  that  of  carrying  the  letters  and  public 
dispatches,  the  vessel  was  not  in  the  employ  of  government. 

Abbott,  C.  J.  The  statute  contains  two  exemptions ;  first,  all  ves- 
sels belonging  to  his  majesty ;  and,  secondly,  all  vessels  employed  in 
his  service.  The  case  of  Rex  v.  Jones  is  a  good  authority  to  show,  that 
the  vessel,  in  this  case,  belonged  to  the  captain,  and  not  to  the  king ; 
but  it  does  not  apply  to  the  latter  branch  of  exemption.  It  is  impos- 
sible to  say  that  this  vessel  was  not  employed  in  his  majesty's  service, 
when  it  came  into  Dover.  The  captain  is  appointed  by  the  postmaster- 
general.  The  appointment  of  the  captain  states  the  vessel  to  be  em- 
ployed in  his  majesty's  service ;  and  he  is  directed  to  obey  such  orders 
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as  he  shall  from  time  to  time  receive  from  the  agents  of  goyeniment. 
This  latter  stipalation  is  quite  inconsistent  with  the  right  of  employ- 
ment being  in  the  captain.  Whatever  is  taken  on  board  the  vessel, 
besides  the  mails  and  dispatches,  is  by  the  express  permission  of 
government.  I  am  clearly  of  opinion  that  this  vessel  was,  at  the  time 
of  committing  the  trespass,  in  tne  service  of  his  majesty. 

Judgment  for  the  plaintiff. 


•       ORTON  V.  BUTLER.— p.  65«. 

A  ooont  iiatng  thai  defenduit  had  and  received  to  the  Die  of  the  plainliff  a  certain  iom 
of  money,  to  be  paid  by  the  defendant  to  the  plaintiff  upon  lequeet ;  and  the  non-payment 
upon  reqneet,  and  that  the  defendant  ooHTerted  and  dii|>oaed  thereof  to  hi*  own  uae,  la  bad 
upon  demnrrer. 

The  declaration  in  this  case  contained  three  counts.  The  two  former 
of  which  were  framed  in  case  for  a  deceit  by  the  defendant,  in  fraudu- 
lently asserting  that  he  (having  been  employed  in  purchasing  for  the 
plaintiff  a  certain  fish,  and  having  purchased  it  for  twelve  shillings  and 
sixpence,}  had  purchased  it  for  one  pound  two  shillings  and  sixpence, 
whereby  he  obtained  the  last-mentioned  sum  from  the  plaintiff  The 
third  count  was  as  follows.  And,  whereas  also  the  said  defendant  af- 
terwards, to  wit,  on,  &c.,  at,  &c.,  had  and  received  for  the  use  of  the 
plaintiff,  a  certain  sum  of  money ;  to  wit,  the  sum  of  ten  shillings  to  be 
paid  by  the  defendant  to  the  plaintiff  upon  request  Yet  the  defendant 
not  regarding  his  duty  on  that  behalf,  but  contriving,  &c.,  hath  not,  al- 
though often  requested,  paid  to  the  plaintiff  the  last  mentioned  sum  of 
money,  or  any  part  thereof,  but  hath  wholly  omitted  so  to  do ;  and  on 
the  contrary  thereof,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  converted  and 
disposed  thereof  to  his  own  use.  The  defendant  pleaded  to  the  two 
first  counts  the  general  issue,  and  demurred  specially  to  the  last  count. 

E.  Alder$on,  in  support  of  the  demurrer.  A  similar  question  to  the 
present  came  before  the  Court  in  Samuel  v.  Judin  in  Mrror^  6  E.  335« 
1  New  R.  43,  S.  C.  There  the  ground  of  the  demurrer  was  the  mis- 
joinder of  a  count  like  the  present,  with  other  counts  framed  in  tort, 
and  though  the  Courts  of  Common  Pleas  and  King's  Bench  both  held 
that  the  objection  was  not  sufficient,  yet  the  judges  seemed  to  intimate 
strongly,  that  the  count,  if  particularly  demurred  to,  would  be  bad. 
This  is  in  fact,  a  count  for  money  had  and  received,  framed  in  tort. 
And  if  this  be  allowed,  there  will  no  longer  be  any  distinction  between 
case  and  assumpsit  The  consequences  of  this  will  be  productive  of 
great  inconvenience.  A  party  may  be  thereby  deprived  of  his  plea  in 
abatement,  and  his  set-off  mav  be  defeated  by  so  framing  the  count 
For  the  statutes  of  set-off  speak  only  of  mutual  debts.  So  again,  if  a 
cause  of  action  be  within  the  jurisdiction  of  an  inferior  court,  as  for 
instance,  the  London  Court  of  Requests,  and  the  plaintiff  recovers 
under  5Z.  damages,  h6  may,  by  framing  his  count  in  the  present  mode. 
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defeat  the  act,  which  would  otherwise  deprive  him  of  his  costs.  For 
the  statute  8  Jac.  1,  c.  15,  s.  4,  is  expressly  confined  to  actions  of  debt, 
or  upon  the  case  in  assumpsit. 

Tindalj  contra.  This  is  substantially  a  count  in  trover.  There  is 
a  delivery  of  money  to  the  defendant,  and  a  misfeasance  on  his  part  by 
converting  of  it  to  his  own  use.  Instead  of  stating  a  finding  by  the 
defendant,  it  states  a  bailment  to  him,  but  that  is  quite  suflScient.  It 
may  be,  however,  said,  that  as  a  count  in  trover,  it  is  bad,  not  being 
sufficiently  certain.  For  it  only  states  a  sum  of  mone^  to  have  been 
had  and  received  by  defendant,  and  not  certain  specific  pieces  of  money. 
But  this  is  only  a  cause  of  special  demurrer,  and  is  not  assigned  as  a 
cause  in  the  present  case.  The  count  therefore,  is  in  fact  framed  in 
tort,  and  the  only  objection  is,  that  it  is  not  framed  with  sufficient  cer- 
tainty. A  similar  count  to  the  present  was  drawn  in  the  case  of  Samuel 
V.  JudiUj  1  New  R.  48,  and  the  Court  then  gave  no  opinion  against  its 
sufficiency.  There  are  many  actions  quasi  ex  contractu,  where  a  count 
may  be  framed  either  in  assumpsit  or  ca^e,  according  as  it  may  be  most 
convenient  to  the  plaintiff. 

E.  Jllderson^  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J.  The  law  has  provided  certain  specific  forms  of  ac 
tion  for  particular  cases,  and  it  is  of  importance  that  they  should  be 
preserved ;  we  ought  therefore  to  look  with  great  jealousy  to  an  inno- 
vation of  this  sort  The  present  count  states,  that  the  defendant  had 
and  received  to  the  use  of  the  plaintiff,  a  certain  sum  of  money,  to  Xvit, 
ten  shillings  to  be  paid  to  the  plaintiff,  but  which  the  defendant  con- 
verted to  his  own  use.  It  is  contended,  that  this  is  a  count  in  trover. 
Now,  the  action  of  trover  is  only  maintainable  for  specific  property;  it 
will  lie  for  so  many  pieces  of  gold  or  silver,  and  in  that  case  a  defend- 
ant can  only  redeem  himself  by  tendering  to  the  plaintiff  the  same  spe- 
cific pieces.  But  in  this  case  he  clearly  might  do  so,  by  returning  an 
equal  sum  of  money.  There  is,  therefore,  not  merely  a  want  of  cer- 
tainty in  the  count,  but  it  states  that  which  is  not  the  subject  of  an  ac- 
tion of  trover  at  all.     The  demurrer,  therefore,  must  be  allowed. 

Baylet,  J.  I  think  we  ought  not  to  accede  to  the  innovation  at- 
tempted in  the  present  case.  The  statute  of  Westminster  gave  the  ac- 
tion on  the  case,  where  there  was  previously  no  proper  form  in  the 
register,  and  from  Slade's  case,  4  Rep.  92,  to  the  present  time  the  rem- 
edy for  money  had  and  received  has  been  either  by  an  action  of  as- 
sumpsit or  debt.  The  question  is  now,  whether  the  plaintiff  can  form 
a  third;  if  we  were  to  allow  that,  the  provisions  made  in  many  in- 
stances by  different  acts  of  parliament  would  be  evaded,  and  the  instance 
to  which  we  have  been  referred  of  the  statute  3  Jac.  1,  c.  15,  s.  4,  shows 
strongly  the  inconvenience  that  would  result  from  such  a  decision. 

HoLROYB,  J.  I  am  of  the  same  opinion.  It  is  admitted,  that  this 
IS  not  in  point  of  form  well  framed  in  trover,  but  it  is  argued  that  it  is 
so  in  effect.  But  I  cannot  agree  with  that  argument ;  no  part  of  the 
count  alleges  the  money  had  and  received,  to  have  been  previously  the 
plaintiff's  property,  or  in  his  possession,  and  consistently  with  it,  tho 
defendant  might  have  received  the  money  from  a  third  person.    And 
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there  is  nothing  stated  in  the  count  to  show,  that  the  plaintiff  had  as 
sented  to  its  being  his  money  at  the  time  when  the  conversion  took 
place.    There  being  no  precedent  for  any  such  count  as  this,  and  the 
regular  form  having  hitherto  been  either  debt  or  assumpsit,  I  am  of 
opinion,  that  the  present  count  is  not  sufficient. 

Best,  J.  This  is  an  innovation  upon  the  old  forms  established  by 
law,  and  therefore  ought  not  to  be  allowed.  There  is  a  broad  distinc- 
tion between  actions  ex  contractu  and  ex  delicto.  Here,  it  arises  out 
of  a  breach  of  contract,  and  the  party  ought  not  to  be  allowed  to  pro- 
ceed in  the  present  mode  of  framing  liis  count  ex  delicto,  which  would 
be  attended  by  the  inconveniences  pointed  out  in  argument.  The  de- 
fendant might  be  deprived  ot  his  set-off,  and  if  he  lived  within  the  ju- 
risdiction of  an  inferior  court,  of  his  costs,  and  in  addition  to  that, 
would  not  be  able  to  pay  money  into  court.  The  action  of  trover  is 
clearly  not  maintainable  in  a  case  like  the  present:  there  a  party 
riicovers  damages  for  the  detention  of  specific  goods.  But  it  would  be 
inconsistent  with  justice,  if,  where  a  sum  of  money  was  delivered  gen- 
erally to  a  defendaht,  the  Court  were  to  hold,  that  he  could  not  defend 
himself,  unless  he  could  prove  tliat  he  had  restored  the  same  specific 
money  delivered  to  him.  But  this  would  be  the  case  if  we  were  to 
allow  the  action  of  trover  to  be  maintainable. 

Judgment  for  the  defendant 


MURRAY  i;.  ELLISTON.— p.  657. 

The  manager  of  a  theatre  having  publicly  represented  for  profit,  a  tragedy,  altered  and 
abridged  for  the  stage,  without  the  comient  of  the  owner  of  the  copy-right,  is  not  liable 
to  an  action,  although  the  tragedy  had  been  previously  printed  and  published  for  sale. 

The  Lord  Chancellor  sent  the  following  case  for  the  opinion  of  this 
Court.  In  1820,  Lord  Byron  wrote  a  book  entitled  Marino  Faliero, 
Doge  of  Venice,  an  historical  tragedy,  in  five  acts,  with  notes ;  and  by 
deed,  dated  April  14th,  1821,  he  assigned  the  said  tragedy  and  poem, 
and  the  copy-right  thereof,  and  the  exclusive  right  of  printing  and  pub- 
lishing the  same,  and  all  benefit  and  advantage  thereof,  to  the  plaintiff, 
in  consideration  of  the  sum  of  1050/.,  which  was  duly  paid.  The 
plaintiff  caused  the  tragedy  to  be  printed;  and,  on  the  21st  April,  1821, 
copies  of  it  were,  for  the  first  time,  printed  and  published  for  sale,  for 
the  sole  benefit  of  the  plaintiff.  The  defendant  being  the  manager  of 
the  theatre  royal,  Drury-lane,  after  the  publication  of  the  tragedy, 
printed  and  exposed  to  view,  at  the  entrance  to  the  theatre,  and  at 
divers  other  places,  in  the  most  conspicuous  parts  of  London  and  West- 
minster, a  bill  of  the  performances  at  the  theatre,  dated  24th  April, 
1821,  in  which  was  contained  the  following  notice:  "Those  who  have 
perused  Marino  Faliero,  will  have  anticipated  the  necessity  of  consid- 
erable curtailments ;  aware  that  conversations  or  soliloquies,  howevei 
beautiful  and  interesting  in  the  closet,  will  frequently  tire  in  public  re 
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cital.  This  intimation  is  due  to  the  ardent  admirers  of  Lord  Byron's 
eminent  talents,  and  will,  it  is  presumed,  be  a  sufficient  apology  for  the 
great  freedom  used  in  the  representation  of  this  tragedy  on  the  stage  of 
Drury-lane  theatre."  And  at  the  foot  of  the  bill,  the  defendant  an- 
nounced and  advertised  the  tragedy,  altered  and  abridged  for  theatrical 
representation  at  the  theatre,  as  follows:  "To-morrow,  for  the  first 
time.  Lord  Byron's  tragedy  of  Marino  Faliero,  Doge  of  Venice."  No 
permission  or  authority  was  at  any  time  given  by  the  plaintifl'or  Lord 
Byron  to  the  defendant,  or  to  any  other  person,  or  persons,  to  represent 
or  perform  the  tragedy  printed  for  the  plaintiff,  or  any  part  thereof,  or 
to  give  out,  announce  or  advertise  the  same  for  theatrical  representa- 
tion. On  the  25th  April,  1821 ,  the  plaintifi'  filed  his  bill  in  chancery  for 
an  injunction  to  restrain  the  defendant  from  acting  the  tragedy  at  Dru 
ry-lane  theatre,  which  was  granted.  On  the  evening  of  the  same  25th 
day  of  April,  the  defendant  publicly  represented  the  tragedy,  altered 
and  abridged,  for  profit,  at  the  theatre  royal  Drury-lane ;  but  in  that 
representation  certain  parts  of  it,  which  the  said  defendant  thought 
not  fit  for  representation,  were  omitted.  The  question  W^,  whether 
an  action  could  be  maintained  by  the  plaintiiT  against  the  defendant, 
for  publicly  acting  and  representing  for  profit  the  tragedy  so  abridged. 

Scarletty  for  the  plaintiff.  This  question  is  quite  different  from  that 
in  Caiman  v.  Wathen^  6  Term.  Rep.  245.  There,  it  turned  upon  the 
words  of  the  statute,  8  Ann.  c.  19,  and  the  point  determined  was,  that 
the  acting  a  piece  on  the  stage  was  not  a  publication  of  it  within  that 
statute.  Here,  the  question  is  different;  for  it  depends  not  on  the 
statute,  but  on  the  right  of  property  which  the  plaintiff  has  in  this 
work.  The  moment  such  a  right  is  established,  the  consequences  must 
follow,  that  any  injury  done  to  the  property  is  the  subject  of  legal 
redress.  This  is  only  one  mode  in  which  it  may  be  injured.  Unfair 
and  malicious  criticism  is  another,  and  for  that  an  action  will  lie.  Carr 
V,  Hood^  1  Camp.  856.  Suppose  this  play  failed  of  success  when 
represented,  the  sale  of  the  work  would  thereby  be  damaged.  Besides, 
the  curiosity  of  the  public  would  be  thereby  satisfied,  and  so  the  plain- 
tiff would  be  injured  in  the  sale  of  the  work.  And,  whether  that  right 
of  property  arise  from  the  common  law,  or  from  the  statutes  relative 
to  it,  is  in  this  case  immaterial.  For,  if  the  statute  makes  a  literary 
work  property,  the  common  law  will  give  the  remedy  for  the  invasion 
of  it.  The  only  question  is,  whether  the  representation  of  this  piece 
for  profit  may  not  injure  the  copyright.  If  so,  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court. 

AdolphiiSj  contra.  In  Donaldson  v.  Beckett^  4  Burn  2408,  the 
majority  of  the  Judges  were  of  opinion,  that  the  action  at  common  law 
was  taken  away  by  8  Anne,  c.  19,  and  that  the  author  was  precluded 
from  every  remedy,  except  on  the  statute  and  on  the  terms  and  con- 
ditions prescribed  thereby.  The  claim  by  the  plaintiff  on  this  occasion 
is  at  variance  with  this  decision.  For  here,  he  contends  for  a  far  more 
comprehensive  security,  and  one  coexisting  with  that  given  by  the 
statute,  and  restraining  the  public  in  points  of  which  the  statute  takes 
no  notice.  The  case  of  Macklin  v.  Itichardion,  Amb.  694,  was  very 
different.     There  the  farce  of  Love  fi-la-Mode  had  never  been  pub- 
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lished,  and  the  defendant  having  employed  a  short-hand  writer  to  take 
it  from  the  months  of  the  actors,  published  it,  and  it  was  held  that  he 
could  not  do  so.  But  when  in  Oilman  v.  Wathetij  5  T.  R.  245,  the 
converse  of  this  was  attempted,  the  Court  held,  that  the  action  would 
not  lie.  This  decision  was  plainly  founded  on  the  nature  of  copyright, 
the  property  in  which  is  exactly  the  same  as  if  but  one  book  existed, 
which  the  author  permitted  individuals  to  read  on  payment  of *a  certain 
sum.  The  injury  then  which  an  author  sustains  by  the  violation  of  his 
copyright,  is  this ;  that  a  stranger,  without  permission,  disposes  of  the 
nse  ana  possession  of  this,  his  book,  and  thereby  receives  the  profits  to 
which  he,  the  author,  is  justly  entitled.  If  then  the  book  be  not  in  all 
reasonable  strictness  such  as  may  be  called  the  author's  own  book,  as 
if  it  be  a  bona  fide  abridgment,  Oyles  v.  Wilcox  and  OtherSj  2  Atk. 
141,  shows  that  the  author  has  no  remedy.  Now,  in  the  present  case, 
a  theatrical  exhibition  falls  within  the  principle  above  laid  down.  Per- 
sons go  thither,  not  to  read  the  work,  or  to  hear  it  read,  but  to  see  the 
combmed  ofiect  of  poetry,  scenery,  and  acting.  Now  of  these  three 
things,  two  are  not  produced  by  the  author  of  the  work ;  and  the  com- 
bined effect  is  just  as  much  a  new  production,  and  even  more  so  than 
the  printed  abridgment  of  a  work.  There  are  many  instances  in  which 
works  published  nave  thus,  without  permission  of  their  authors,  been 
brought  upon  the  stage.  The  safe  rule  for  the  Court  to  lay  down  is, 
that  an  author  is  only  protected  from  the  piracy  of  his  book  itself,  or 
some  colourable  alteration  of  it,  and  in  that  case  the  defendant  is  entitled 
to  the  judgment  of  the  Court.  Cfur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent : 

We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion, 
that  an  action  cannot  be  maintained  by  the  plaintiff  against  the  defend- 
ant for  publicly^  acting  and  represontinff  the  said  tragedy,  abridged  in 
manner  aforesaid,  at  the  theatre  royal  Drury-lane,  for  profit. 

C.  Abbott. 
J.  Baylbt. 

G.  S.  HOLROYD. 


ROBINSON  V.  ELSAM.— p.  661. 

An  attorney  brought  his  action  for  his  bill  of  costs,  and  held  the  defendant  to  bail  for  a 
larger  sum  than  was  afterwards  found  to  be  due  upon  taxation,  without  having  any 
reasonable  or  probable  cause  for  so  doing :  Held,  that  this  was  a  case  within  the  48 
Qeo.  8,  c.  46,  s.  8 ;  and  that  if  not  within  the  statute,  still  the  court,  in  the  exercise 
of  its  jurisdiction  orer  its  officers,  would  compel  an  attomej  to  pay  costs  under  such 
oireumstances. 

The  plaintiff,  an  attorney,  had,  on  the  19th  March,  1821,  delivered 
to  the  defendant  his  bill  for  business  done,  amounting  to  5211,  1$.  8<f. 
On  the  2l8t  April  the  plaintiff  arrested  and  held  the  defendant  to  bail 
for  500{.  and  upwards,  and  declared  in  the  action.  On  the  14th  May, 
a  Judge's  order  was  obtained  for  referring  the  bill  of  costs  to  the 
Master,  to  be  taxed,  upon  the  defendant's  undertaking  to  pay  the 
amount  that  should  appear  due  on  the  taxation,  and  the  costs  of  the 
action,  the  defendant  being  at  liberty  to  deduct  any  payments  made  on 
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account.  The  Master  taxed  the  bill  at  299Z.  16a.  6d. ;  and,  after 
giving  the  defendant  credit  for  15Z.,  there  remained  a  balance  due  to 
plaintiff  of  284Z.  16*.  6d. ;  and  the  costs  of  the  action  to  recover  the 
bill  were  then  taxed  at  18^.  ISa.  Id.  The  plaintiff  having  demanded 
payment  of  the  whole  sum,  without  giving  the  defendant  credit  for  a 
cross  demand  which  he  had  against  the  plamtiff,  the  former  did  not  pay 
the  amount,  and  on  the  9th  November  he  was  taken  upon  an  attach- 
ment for  non-payment  of  the  money,  and  conveyed  to  Dover  Castle. 
The  plaintiff  then  issued  a  habeas  corpus  to  bring  him  to  London,  and 
caused  him  to  be  committed  to  the  King's  Bench  prison,  and  he  then 
paid  the  sum  awarded  by  the  Master's  allocatur,  together  with  the  costs 
of  the  attachment  and  the  habeas  corpus.  A  rule  nisi  was  obtained 
in  last  Hilary  term,  calling  on  the  plaintiff  to  show  cause  why  so  much 
of  the  order  of  the  14th  of  May,  and  of  the  rule  of  court  founded 
thereon,  as  respected  the  costs  of  the  action,  should  not  be  discharged, 
and  why  the  plaintiff  should  not  refund  to  the  defendant  the  sum  of 
132. 1S«.  7d.,  allowed  and  paid  him  for  the  costs  of  the  action,  and  why 
the  plaintiff  should  not  pay  to  the  defendant  his  costs  of  this  action,  to 
be  taxed  by  the  Master,  and  also  the  costs  of  the  taxation  of  his  bill 
of  costs,  and  why  it  should  not  be  referred  to  the  Master  to  tax  the 
plaintiff's  charges,  for  the  costs  of  the  attachment,  and  why  the  plain- 
tiff should  not  refund  what  had  been  overpaid  on  that  account,  together 
with  the  costs  of  the  writ  of  habeas  corpus.  Upon  this  rule  coming  on 
in  last  term,  the  matters  of  the  rule  were  referred  to  the  Master,  and 
he,  thinking  that  the  plaintiff  had  no  reasonable  or  probable  cause  for 
arresting  the  defendant  for  500?.,  directed  the  plaintiff  to  refund  to  the 
defendant  the  costs  of  the  action,  and  to  pay  to  the  defendant  9L  7*. 
lOd.  as  his  taxed  costs  of  the  action  and  the  costs  of  the  taxation,  and 
2L  10*.  as  overcharged  for  the  attachment,  together  with  the  sum  of 
16L  16*.,  the  costs  of  the  habeas  corpus,  and  IdL  18*.  6(2.,  the  costs  of 
that  application.  A  rule  nisi  had  been  subsequently  obtained  for  the 
Master  to  teview  his  report,  so  far  as  the  same  directed  the  costs  of  the 
action  to  be  paid  by  the  plaintiff  to  the  defendant,  instead  of  by  the 
defendant  to  the  plaintiff,  and  the  costs  of  the  application. 

Marryat  now  showed  cause.  It  must  be  now  taken  for  granted, 
after  the  report  of  the  Master,  that  the  plaintiff  had  not  any  reasonable 
or  probable  cause  for  holding  the  defendant  to  special  bail  for  the 
amount  of  5002.  The  plaintiff  has  not  recovered  the  amount  of  the 
sum  for  which  the  defendant  waa  arrested  and  held  to  special  bail,  and, 
therefore,  this  case  falls  within  the  very  words  of  the  43  Geo.  3,  c.  46, 
s.  3.  It  is  true,  that  the  amount  was  not  recovered  by  verdict,  but 
that  is  not  necessary ;  for  where  the  amount  of  the  debt  was  ascertained 
by  the  award  of  an  arbitrator,  it  was  held  to  be  a  sum  recovered  within 
the  meaning  of  the  act.*  In  this  case  the  only  mode  of  ascertaining 
the  amount  due  was  by  taxation. 

Scarlett,  The  statute  only  applies  to  those  cases  where  the  amount 
recovered  is  ascertained  by  verdict.  Cammack  v.  Oregoryy  10  East, 
525,  and  Rouverai/  v.  Alefson^  13  East,  90.     In  the  case  cited  from 

*  Tidd*8  Pr.  1018,  6th  ed.,  cites  Neale  v.  Porter,  K.  B.  44  Geo.  3. 
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Tidd's  Practice,  a  verdict  was  taken  subject  to  an  award,  and  when  the 
award  was  made,  the  verdict  was  entered  accordingly ;  so  that  the  sum 
ultimately  recovered  might  be  considered  as  recovered  by  verdict. 
Here  the  sum  is  recovered  by  the  Master's  allocatur.  At  all  events, 
the  defendant  is  too  late  in  his  application.  He  ought  to  have  applied 
before  the  costs  were  paid. 

Abbott,  C.  J.  We  must  now  assume,  after  what  the  Master  has 
done,  that  the  plaintiff  had  not  any  reasonable  or  probable  cause  for 
holding  the  defendant  to  bail  for  500Z.  It  is  unnecessary  to  decide 
whether  this  case  be  within  the  statute,  because  the  plaintiff,  here,  is  an 
attorney.  It  appears  to  me  to  be  a  case  certainly  within  the  spirit  and 
object  of  the  statute ;  and  that  being  so,  I  think  we  shall  do  well,  in 
the  exercise  of  that  jurisdiction  which  we  have  over  the  officers  of  the 
court,  to  compel  the  plaintiff  to  pay  the  costs  of  the  action. 

Baylet,  J.  I  think  that  this  case  falls  strictly  within  the  act  of 
parliament.  The  plaintiff  here  arrested  the  defendant  for  5001.  and 
recovered  only  284Z.  Now  it  has  been  decided  to  be  a  case  within  the 
statute,  where  the  sum  recovered  is  ascertained  by  the  award  of  an 
arbitrator.  Here  the  sum  recovered  was  ascertained  by  the  Master's 
allocatur ;  the  suit  then  was  at  an  end  ;  and  all  the  legal  consequences 
that  result  from  the  termination  of  the  suit  must  follow ;  one  of  which 
is,  that  the  plaintiff  having  held  the  defendant  to  bail  for  a  larger  sum 
than  is  actually  due,  and  not  having  any  probable  cause  for  so  doing, 
must  pay  the  defendant  his  costs. 

Best,  J."*"  I  am  clearly  of  opinion  that  this  case  falls  within  the 
words  and  spirit  of  the  act  of  parliament;  for  the  plaintiff  has  not 
recovered  the  amount  of  the  sum  for  which  he  held  the  defendant  to 
bail,  and  he  had  not  any  reasonable  or  probable  cause  for  causing  him 
to  be  held  to  bail  for  500L  ;  and  the  express  object  of  the  statute  was 
to  prevent  frivolous  and  vexatious  arrests. 

Rule  discharged. 
*  Holroyd,  J.,  had  left  the  Court 
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The  proviso  in  56  G.  8,  c.  51,  b.  1,  stating  that  that  act  shall  not  give  anj  jurisdiction 
to  the  justices  of  the  countj  over  any  pieces  situate  within  the  limits  of  any  liberties 
or  franchises  having  a  separate  jurisdiction,  is  confined  to  franchises  having  a  separate 
jurisdiction  co-extensive  with  that  possessed  by  the  county  justices ;  and,  therefore, 
where  the  justices  of  the  city  of  B.  had  no  jurisdiction  by  charter  to  try  felons,  it  was 
held  that  the  city  of  B.  was  liable  to  the  county  rate. 

Indictment  against  defendant,  a  constable  within  the  city  of  Bath, 
for  not  obeying  an  order  of  the  sessions  of  the  county  of  Somerset, 
requiring  him,  as  such  constable,  to  issue  out  his  warrant  to  the  over- 
seers of  the  poor  of  the  parish  of  St.  James,  in  that  city,  directing 
them  to  collect  and  levy  the  sum  of  61L  for  the  purposes  of  the  county 
rate.  Plea,  not  guilty.  At  the  trial,  before  Holroyd,  J.,  at  the  last 
Dorsetshire  assizes,  a  verdict  was  found  for  the  crown,  subject  to  the 
opinion  of  this  Court  upon  a  case  which  stated,  that  the  city  of  Bath 
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was  au  ancient  city,  and  had  in  it  a  body  corporate,  and  possessed 
many  franchises,  partly  by  prescription  and  partly  by  charter.  By  a 
charter,  in  1590,  Queen  Elizabeth  granted  to  the  mayor,  &c.,  of  the 
said  city  a  prison  for  keeping  all  prisoners,  committed  in  any  sort  how- 
soever, within  the  liberties  of  the  said  city  or  the  precincts  thereof,  for 
any  matter,  cause,  or  thing,  which  ought  to  be  inquired,  prosecuted, 
punished,  or  determined  in  the  said  city :  but  if  any  person  should  be 
committed  for  any  cause  which  ought  not  to  be  so  inquired,  &c.,  then 
the  mayor,  &c.,  should  have  power  to  commit  such  persons  to  the  com- 
mon  gaol  of  the  county  of  Somerset,  It  further  provided,  that  the 
mayor,  &c.,  should  have  power  to  arrest  and  examine  all  felons,  thieves, 
and  other  malefactors,  found  within  the  city,  and  commit  them  to  the 
county  gaol.  By  another  clause,  the  bailiffs  of  the  city  were  to  have 
returns  of  writs,  and  of  all  attachments,  arising  within  the  city ;  with 
a  non-intromittas  clause  to  the  sheriff  of  the  county.  By  another,  the 
mayor,  &c.,  were  to  have  cognisance  of  all  pleas  and  actions  personal, 
and  the  mayor,  recorder,  and  two  of  the  aldermen,  were  made  justices 
of  the  peace,  and  any  three  or  two  of  them  (of  whom  the  mayor  or 
recorder  was  to  be  one)  were  to  have  full  power  to  inquire,  by  the  oath 
of  honest  and  lawful  men,  &c.,  of  all  trespasses,  forestallers,  regraters, 
and  extortions,  committed  in  any  manner  or  sort  howsoever  in  the  said 
city,  &c.,  and  of  all  those  who  go  or  ride  armed  in  conventicles,  and  of 
those  who  lie  in  wait  to  maim  or  kill,  &c.,  and  of  all  such  as  offend  in  the 
abuse  of  weights  and  measures,  and  in  selling  of  victuals ;  and  of  all 
labourers,  mendicants,  vagabonds,  and  all  other  persons  whatsoever, 
who  should  offend  in  the  said  city:  and  to  take  view,  control,  and 
inspect  all  indictments  whatsoever  concerning  the  premises,  and  to  hear 
and  determine  the  same,  in  such  manner  as  the  justices  of  the  peace  in 
the  county  might  hear  and  determine  such  indictments  taken  before 
them ;  and  also  that  they  should  have  power  to  inquire,  hear,  handle, 
judge,  and  determine  of  all  and  singular  other  trespasses,  offences, 
defects,  and  articles,  which  belong  or  appertain  to  the  office  of  a  justice 
of  the  peace,  committed  within  the  city  of  Bath,  as  fully  and  largely, 
and  in  as  ample  manner  and  form,  as  any  other  justices  of  the  peace 
in  any  other  county  of  England  have  power  to  hear  and  determine : 
BO  that  the  justices  of  the  county  of  Somerset,  or  any  of  them,  should 
not,  at  any  time  thereafter,  intrude  themselves  to  meddle  with  any  the 
aforesaid  things,  causes,  matters,  defects,  offences,  or  other  articles, 
&c.,  arising  within  the  said  city,  but  only  in  default  of  the  mayor,  &c. 
The  charter  then  ordained  that  the  common  clerk  of  the  city  should  be 
clerk  of  the  peace  there ;  that  the  mayor  should  be  the  coroner,  and 
that  the  mayor,  aldermen,  &c.,  should  appoint  a  chamberlain  and 
receiver,  and  constables  and  other  inferior  officers,  within  the  city. 
These  charters  were  accepted,  and  are  still  in  force.  The  boundaries 
of  the  city,  as  described  in  the  charter  of  Elizabeth,  contained  within 
them  three  entire  parishes,  namely,  the  parish  of  St.  Peter  and  St. 
Paul,  the  parish  of  St.  Michael,  and  the  parish  of  St.  James ;  and  they 
contain  also  a  part  of  the  parish  of  Walcot,  which  latter  parish,  although 
partly  within  and  partly  without  the  city,  has  but  one  set  of  overseers, 
and  one  poor's  rate  for  the  whole  parish*    At  the  time  of  issuing  and 
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delivering  the  warrant  to  the  defendant,  the  mayor,  recorder,  and  two 
aldermen  of  the  city,  duly  nominated  and  elected,  were  justices  of  the 
peace  in  and  for  the  said  city,  pursuant  to  the  charter  of  Elizabeth, 
and  there  was  no  default  of  a  mayor,  recorder,  and  two  aldermen,  aa 
such  justices,  and  the  quarter  sessions  were  regularly  held.  The  corpo- 
ration, out  of  their  own  funds,  have  built  and  repair  the  bridge  within 
the  city,  called  The  Bath  Bridge,  and  also  the  city  gaol,  of  which  they 
appoint  the  chaplain,  the  surgeon,  and  the  gaoler,  and  pay  their  respect- 
ive salaries,  and  the  expenses  of  the  prisoners  committed  thereto :  they 
also  built  and  repair  the  guildhall,  where  the  city  sessions  are  regularly 
held,  under  the  charter  of  Elizabeth,  and  where  all  the  public  business 
of  the  city  is  transacted ;  they  also  pay  the  expenses  of  committing 
and  conveying  prisoners  to  the  county  gaol  for  trial  for  felonies  and 
other  offences  committed  within  the  city,  and  which  are  not  cognisable 
by  them,  all  expenses  of  a  like  nature  incurred  without  the  city  being 
paid  out  of  the  county  rate.  The  licenses  of  all  public-houses  within 
the  city  are  also  granted  by  the  city  justices ;  the  city  has  its  own  coro- 
ner; the  fees  and  expenses  of  his  inquests,  and  the  expenses  of  pass- 
ing vagrants,  are  respectively  paid  by  the  entire  parishes,  and  also  by 
that  part  of  the  parish  of  Walcot  which  lies  within  the  city,  over  which 
the  city  justices  exercise  the  same  power  as  they  do  over  the  entire 
parishes.  Before  making  the  county  rate  in  question,  and  delivering 
the  warrant  to  the  defendant,  the  county  justices  had  never  rated  the 
city  of  Bath,  nor  any  of  the  entire  parishes  lying  within  the  same,  to 
the  county  rate ;  but  they  have  ratea  the  entire  parish  of  Walcot  to  the 
county  rate,  without  making  any  distinction  between  the  in  part  and 
out  part.  Previously  to  the  passing  of  the  act  58  G.  3,  c.  70,  the  ex- 
penses for  the  prosecution  of  felons  for  offences  committed  within  the 
city,  were  paid  by  the  treasurer  of  the  county  of  Somerset,  out  of  the 
general  rates  of  the  county ;  but  immediately  after  the  passing  that 
act,  and  from  thence  until  the  making  of  the  rate  in  question,  many 
orders  were  made  at  the  sessions  and  assizes  on  the  churchwardens  and 
overseers,  &c.,  for  the  payment  of  the  expenses  of  prosecutions  of 
felons  committed  within  the  city,  all  of  which  said  orders  were  duly 
obeyed ;  but  as  soon  as  the  rate  was  made,  which  included  all  the  par- 
ishes within  the  city  of  Bath,  such  orders  w^e  discontinued,  and  the 
expenses  of  such  prosecutions  were  again  ordered  to  be  paid  out  of  the 
rates  of  the  county  at  large.  The  county  justices,  until  the  making 
the  county  rate  and  warrant  before  mentioned,  had  never  in  any  respect 
interfered,  or  attempted  to  interfere  in  anything  that  appertained  to 
the  office  of  justice  of  the  peace,  arising  within  either  of  the  said  entire 
parishes,  or  within  the  in  part  of  the  parish  of  Walcot,  but  they  have 
rated  the  parish  of  Walcot,  without  making  any  such  distinction  as 
aforesaid.  The  number  of  prisoners  sent  to  the  county  gaols  by  the 
city  justices  is  considerable,  and  the  keeping  and  maintaining  such 
prisoners,  after  they  are  delivered  by  the  city  officers  at  the  county 
gaols,  and  the  charges  of  their  conveyance  to  and  from  the  assizes  and 
quarter  sessions,  together  with  the  expenses  attendant  on  carrying  their 
several  sentences  into  execution,  have  always  been  and  still  are  paiu 
out  of  the  general  county  rate. 
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Ad€Mi^  for  the  Crown.  The  city  of  Bath  is  within  the  jurisdiction  of 
the  cdunty  magistrates,  for,  by  the  charter,  the  city  magistrates  have 
only  the  power  of  trying  trespasses,  forestallers,  regraters,  and  other 
extortions.  These  were  the  offences  cognisable  in  the  court  of  the  leet, 
and  the  rule  is,  that  in  construing  such  words,  they  cannot  be  held  to 
include  felonies,  which  are  offences  of  a  higher  nature.  In  general, 
whenever  a  power  of  holding  quarter  sessions  is  given  by  charter,  the 
power  of  trying  felonies  is  expressly  there  given,  as  appears  from  the 
charters  of  Nottingham,  Derby,  and  Leicester,  set  out  in  James  v. 
Green,  6  T.  R.  280,  Weatherkead  v.  Drewry,  11  East,  169,  and  Bateu 
V.  Wingtanletff  4  M.  &  8.  429.  Then  if  so,  the  city  of  Bath  is  not  a 
separate  jurisdiction,  within  55  Geo.  8,  c.  51.  He  was  then  stopped 
by  the  Court. 

GaseUe,  contra.  Here,  by  the  charter,  the  city  magistrates  have  an 
exclusive  jurisdiction  as  justices  of  the  peace ;  for  the  words  are,  that 
they  are  to  inquire,  hear,  handle,  judge,  and  determine  of  all  and  sin- 
gular other  trespasses,  offences,  defects,  and  articles,  which  belong  to 
the  office  of  a  justice  of  the  peace,  as  fully  and  largely,  and  in  as  ample 
a  manner  as  any  other  justices  of  any  county  in  England.  The  right 
of  trying  felony  is  not  incidental  to  the  commission  of  justice  of  the 
peace,  and  as  justices  of  the  peace  alone  they  have  no  such  power ;  it 
arises  from  the  clause  of  oyer  and  terminer  inserted  in  the  commission. 
If  the  commission  simply  stated  that  A.  B.  should  be  a  justice  of  the 
peace  for  the  county  of  Somerset,  he  would  not  thereby  have  any  such 
power.  Here  the  justices  for  the  city  have  an  exclusive  jurisdiction, 
for  within  their  limits  the  county  justices  have  no  power,  as  justices,  to 
interfere.  The  city  of  Bath  is,  therefore,  within  the  limits  of  a  fran- 
chise, having  a  separate  jurisdiction,  and  falls  within  the  proviso  in  the 
first  section  of  the  55  Geo.  3,  c.  51.  By  the  13  Geo.  2,  e.  18,  s.  7, 
which  is  nearly  copied  verbatim  in  ^he  55  Geo.  3,  c.  51,  s.  24^  where 
franchises  have  separate  commissions,  and  are  not  subject  to  the  juris- 
diction of  the  commissions  of  the  peace  for  the  county,  they  are  to  be 
allowed  to  collect  rates  in  the  nature  of  county  rates ;  and  in  Weather-^ 
head  V.  Drewrt/y  11  East,  169,  it  was  held,  that  they  might  make  a 
rate  for  the  town  of  Derby  under  this  provision.  [Abbott,  C.  J.  In 
the  Derby  charter  the  justices  had  a  power  of  oyer  and  terminer  as  to 
felony.]  Here  the  city  of  Bath  has  a  separate  commission,  and  is  not 
within  the  jurisdiction  of  the  commission  of  the  peace,  using  that  ex- 
pression in  its  strict  sense.  The  58  Geo.  3,  c.  70,  s.  9,  is  also  strongly 
m  favour  of  the  defendant,  and  may  be  considered  in  some  respects  as 
a  legislative  exposition  of  the  55  Geo.  8,  c.  51.  For  it  is  enacted,  that 
all  the  costs,  charges,  &c.,  attending  prosecutions  for  felony,  shall  be 
raised  by  a  separate  rate  in  those  places  which  are  there  described  as 
being  *'  cities,  towns  corporate,  and  places  which  do  not  contribute  to 
the  payment  of  the  county  rate,  and  have  no  town  rate  or  public  stock." 
Now,  Bath  comes  exactly  within  this  description  according  to  the  state- 
ment in  the  case.  [Abbott,  C.  J.  That  act  only  provides  for  the 
expenses  of  the  trial.  The  costs  of  maintenance  in  gaol,  and  other 
incidental  expenses,  are  still  unprovided  for.  Batley,  J.  We  must 
construe  the  55  Geo.  8,  c.  51,  as  if  the  case  had  come  on  before  the 
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58  Geo.  8,  c.  70,  was  parsed.  This  latter  act  cannot  be  taken  as  a  legis- 
lative exposition  pf  the  former.  If  it  were  so,  it  would  not,  in  this 
case,  for  the  reason  pointed  out  by  my  Lord  Chief  Justice,  give  a 
remedy  coextensive  with  the  evil.]  Here  the  justices  for  the  county 
could  issue  no  process  within  the  limits  of  the  city,  Talbot  v.  HuhblCj 
2  Str.  1154.  As,  therefore,  the  ordinary  jurisdiction  of  justices  of  the 
peace  was  taken  away  from  the  county  magistrates,  this  must  be  con- 
sidered as  the  case  of  a  franchise  having  commission  of  its  own^  and 
not  subject  to  the  jurisdiction  of  the  commission  of  the  peace  for  the 
county.  In  that  case  it  comes  within  the  24th  section  of  the  55  Oeo. 
8,  c.  61. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  city  of  Bath  is  liable  to 
contribute  to  the  county  rate,  and  that  in  this  case,  our  judgment  should 
be  for  the  crown.  The  question  depends  on  the  construction  to  be  put 
upon  the  55  G.  8,  c.  51,  s.  1,  by  which  a  power  is  given  to  the  justices 
of  the  county,  to  tax  every  parish,  township,  and  other  place,  whether 
parochial  or  extra  parochial,  within  the  respective  limits  of  their  com- 
missions. The  first  question,  therefore,  which  arises,  is  whether  the 
city  of  Bath  be  within  the  limits  of  the  jurisdiction  of  the  justices  of 
the  county  of  Somerset.  Now,  it  appears  from  the  statement  of  the 
case,  that  they  alone  have  the  power  of  trying  felonies  committed  within 
the  city.  It  is,  therefore,  clear  that  Bath  is  within  the  limits  of  their 
jurisdiction.  Then  comes  the  proviso,  which  states  that  the  act  shall 
not  give  any  jurisdiction  to  the  justices  of  the  county  over  any  places 
situated  within  the  limits  of  any  liberties  or  franchises  having  a  sepa- 
rate jurisdiction.  Then  is  the  city  of  Bath  a  franchise,  '^having  a 
separate  jurisdiction  ?"  I  think  that  these  words  must  mean,  ^^  having 
a  separate  jurisdiction  coextensive  with  that  possessed  by  the  county 
justices."  Here  it  is  clear  that  the  justices  of  Bath  have  no  such 
jurisdiction :  for  their  jurisdiction  is  by  the  charter  of  Elizabeth  con- 
fined to  such  trespasses,  offences,  defects,  and  articles,  which  do  or 
may  belong  to  the  office  of  a  justice  of  the  peace.  It  is  clear  from 
these  words,  that  it  does  not  extend  to  felony,  and,  therefore,  is  not 
coextensive  with  that  of  the  county  justices.  Then,  if  so,  the  case  does 
not  fall  within  that  part  of  the  proviso ;  but  the  proviso  goes  further, 
and  speaks  of  places  which  before  the  act  were  ^'  subject  to  rates  in  the 
nature  of  county  rates,  or  which  were  exempt  from  the  rates  of  the 
county,  either  in  the  whole,  or  in  part,  under  some  grant,  charter,  or 
'ocal  act  of  parliament."  Now  it  is  clear  from  the  case,  that  the  city 
jf  Bath,  previously  to  the  55  G.  8,  was  not  subject  to  any  rate  in  the 
nature  of  a  county  rate,  nor  do  I  find  it  stated  that  it  was  legally  ex- 
empted by  any  grant,  charter,  or  local  act  of  parliament.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  city  of  Bath  does  not  fall 
within  the  proviso.  Nor  does  the  24th  section,  as  it  seems  to  me,  carry 
the  ease  any  further,  for  that  clause  only  applies  to  such  franchises  as 
have  commissions  of  the  peace  within  themselves,  and  are  not  subject 
to  the  jurisdiction  of  the  commission  of  the  peace  for  the  counties  in 
which  they  lie.  Here,  the  city  of  Bath  was,  in  my  opinion,  subject  to 
that  jurisdiction,  and  our  judgment,  therefore,  must  be  for  the  crown. 

Baylby,  J.     I  am  of  the  same  opinion.     The  county  rate  is  appro- 
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priated  to  certain  specific  purposes,  and  the  object  of  the  statute  55  G. 
8,  c.  51,  being  to  have  a  fair  and  equal  rate,  it  seems  to  me,  that  all 
ought  to  contribute  to  it  who  derive  a  benefit  from  it.  Now,  one  of 
the  purposes  of  the  rate  is  to  maintain  felons  in  gaol,  and,  in  this  case, 
persons  imprisoned  for  felonies  committed  within  the  city  of  Bath,  are 
maintained  out  of  the  county  rate  for  Somersetshire,  and  according  to 
justice,  therefore,  the  city  of  Bath  ought  to  contribute.  The  first 
question  is,  whether  Bath  be  within  the  limits  of  the  jurisdiction  of  the 
county  magistrates.  Now  prima  facie  their  jurisdiction  is  coextensive 
with  the  county,  and  if  they  are  excluded  from  any  franchise  to  a 
limited  extent,  they  still  continue  to  have  jurisdiction  there,  so  far  as 
they  are  not  expressly  excluded.  From  the  statement  of  the  case,  it 
is  clear  that  the  county  justices  have  a  jurisdiction  within  the  city  of 
Bath,  as  far  as  the  trial  of  felonies  there  committed.  Then  does  Bath 
come  within  the  proviso  ?  I  think  not.  The  separate  jurisdictions 
there  mentioned,  mean  such  as  are  coextensive  with  all  the  purposes 
for  which  the  county  rate  is  payable,  and  extend  to  all  the  crimes  over 
which  the  county  magistrates  have  jurisdiction.  But  that  is  not  the 
case  here.  There  ought,  therefore,  lio  be  judgment  for  the  crown. 
HoLBOTB,  J.,  concurred.*  Judgment  for  crown. 

•  Best,  J.,  wu  in  the  Bail  Court. 


DOWNES  V.  RICHARDSON  and  Others,  Assignees  of  the  Estate 
and  Efiepts  of  EBENEZER  THOMPSON,  a  Bankrupt.— p.  674. 

Three  persons  joined  as  drawer,  acceptor,  and  first  endorser,  in  making  an  accomnoda- 
tion  bUl ;  and  it  was  afterwards  issued  for  Talue  to  J.  8.  PreTiously  to  its  beiog  so 
issued,  its  date  had  been  altered :  Held,  that  the  acceptor,  having  assented  to  the 
alteration  when  he  was  informed  of  it,  it  was  no  answer  to  an  action  on  the  bill 
against  him,  that  the  bill  had  been  so  altered  without  the  consent  of  the  drawer  and 
first  endorser,  and  that  a  f^h  stamp  was  not  necessary  in  consequence  of  such  altera- 
taon,  the  biU  having  been  altered  before  it  was  issued  in  point  of  law.  An  accommo- 
dation bill  is  not  issued  until  it  is  in  the  hands  of  some  person  who  is  entitled  to  treat 
it  as  a  security  aTailable  in  law. 

This  was  a  feigned  issue  directed  by  the  Vice-Chancel  lor,  to  try  the 
question,  whether  Ebenezer  Thompson,  before  and  at  the  time  of  his 
bankruptcy,  was  indebted  to  the  plaintiff  upon  a  bill  of  exchange,  bear- 
ing date  the  16th  of  March,  1818,  drawn  by  one  Rains  upon,  and  ac- 
cepted by  the  bankrupt  for  1000/.,  payable  to  Rains'  order,  six  months 
after  date,  and  endorsed  by  him  to  the  plaintiff.  At  the  trial  before 
Abbott,  C.  J.,  at  the  London  adjourned  sittings  after  Hiliary  term. 
1820,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case : 

The  bill  of  exchange  appeared  to  bear  date  the  16th  March,  1618, 
and  purported  to  be  endorsed  by  one  Joseph  Lachlan,  as  ivell  as  by  J 
S.  Rains,  and  the  signatures  of  Rains  as  drawer  and  endorser,  of  G. 
Thompson  as  acceptor,  and  of  J.  Lachlan  as  endorser  of  the  bill,  were 
proved  to  be  of  the  hand-writing  of  those  parties  respectively.    Rains, 
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Thompson,  and  Lachlan  had  been  some  time  before  the  drawing  of  thia 
bill,  concerned  together  in  bill  transactions ;  Rains  being  generally  the 
drawer.  The  bills,  to  which  they  were  parties,  were  chiefly  for  the 
accommodation  of  Rains,  but  not  solely ;  Lachlan  and  Thompson  had 
also  some  accommodation  from  them.  As  the  bills  became  due,  Rains 
was  to  draw  and  provide  for  them ;  for  the  bills  accepted  by  Lachlan, 
he  was  to  draw  on  Lachlan,  and  for  the  bills  accepted  by  Thompson, 
he  was  to  draw  on  Thompson.  When  the  bills  became  due,  Rains 
provided  for  them  by  redrawing.  The  bill  in  question  was  drawn,  ac- 
cepted, and  endorsed  in  the  course  of  these  dealings.  The  body  of  the 
bill  was  written  by  one  James  Sims,  who  was  employed  to  assist  Rains 
in  his  cash  transactions;  Sims  was  not  employed  by  Lachlan  or  Thomp- 
son. It  had  been  agreed  between  the  parties,  that  they  would  not  ac- 
cept bills  unless  they  came  through  Sims.  The  bills  were  sometimes 
accepted  in  blank.  After  they  were  filled  up  and  accepted,  they  were 
sometimes  in  the  custody  of  Sims,  and  sometimes  Sims  handed  them  to 
Rains,  and  either  Rains  or  Sims,  as  the  case  might  be,  handed  them  to 
one  Becher,  a  commissioned  agent  or  broker,  for  the  purpose  of  their  be- 
ing delivered  out  to  the  world,  and  Becher  usually  purchased  goods  with 
them.  The  bill  in  question  was  filled  up  and  dated  by  Sims,  on  the  6th 
March,  1818,  and  was  then  accepted  by  Thompson,  and  endorsed  by 
Rains  and  Lachlan.  On  the  9th  March,  Sims  wrote  and  delivered  to 
Thompson  and  Lachlan  written  statements,  mentioning  the  particulars 
of  the  bill,  and  that  it  would  fall  due  on  the  9th  September  following. 
The  bill  at  that  time  was  dated  March  the  6th.  Immediately  after  the 
9th  of  March,  Sims  delivered  the  bill  to  Rains,  and  the  latter  delivered 
it  to  Becher.  The  *bill  was  delivered  on  the  10th  of  April,  by  a  clerk 
of  Becher's,  to  one  Howell,  in  payment  for  goods  sold  and  delivered  by 
him  to  Becher.  At  that  time  it  bore  date,  March  the  16th.  It  was  af- 
terwards received  by  the  plaintiff  from  Howell  bona  fide,  and  for  a  val- 
uable consideration.  Lachlan  never  gave  any  authority  for  the  alteration, 
which  was  not  in  the  hand-writing  of  Sims.  On  the  13th  April,  a  note 
vas  sent  by  Sims  to  Thompson,  stating  the  periods  when  several  bills 
received  from  him  on  the  month  of  March  would  become  due,  and, 
among  others,  that  the  1000/.  in  question  would  become  due  on  the 
19th  of  September.  Rains  and  Becher  left  this  country  for  America  in 
the  month  of  April,  and  have  not  since  returned;  and  about  two  or 
three  days  after  Rains  lefl  England,  and  before  the  bill  became  due. 
Thompson  called  upon  Howell,  who  then  continued  the  holder  of  it,  to 
answer  some  inquiries  which  had  been  niade  respecting  it.  Howell's 
clerk  asked  him  if  it  would  be  paid,  and  he  said,  that  it  would.  The 
jury  found  the  following  facts  specifically  upon  questions  submitted  to 
them  by  the  Lord  Chief  Justice:  That  the  date  of  the  bill  had  been 
altered  after  it  had  been  drawn,  accepted,  and  endorsed  by  Rains, 
Thompson,  and  Lachlan ;  that  the  alteration  was  without  the  consent  or 
knowledge  of  Lachlan;  that  the  alteration  was  without  ttie  previous 
assent  of  Thompson ;  that  Thompson  being  informed  of  the  alteration, 
afterwards  assented  to  it  while  the  bill  remained  in  Howell's  liauds. 
The  case  was  now  argued  by 
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Tindal,  for  the  plaintiff.  The  bill,  before  it  was  issued  to  Howell, 
a  bona  fide  holder,  was  not  a  valid  secarity ;  and,  therefore,  any  altera- 
tion before  that  time  does  not  avoid  it.  It  is  clear,  that  an  accommo- 
dation bill  may  be  altered  before  it  is  negotiated.  In  Bowman  v. 
Nichols  5  T.  B.  537,  it  must  be  taken  from  the  statement,  that  the  bill 
was  given  for  value ;  and  if  so,  the  alteration  was  made  after  it  had 
been  accepted  and  delivered  to  the  drawer,  and  when  it  was  therefore 
an  available  security.  In  OardweU  v.  Martin^  9  East,  190,  the  re- 
spective bills  were  considered  to  be  issued  as  soon  as  the  exchange  of 
the  acceptances  had  taken  place.  So,  too,  in  Bathe  v.  Taylor^  15 
East,  412,  the  bill  was  accepted  for  a  debt  which  the  acceptor  owed  to 
the  drawer,  and  was,  therefore,  a  valid  security.  So,  in  WaU&n  v. 
Mastingsj  4  Gamp.  223,  the  bill  was  accepted  on  account  of  a  bona 
fide  debt,  due  from  the  drawer,  and  Lord  Ellenborough  expressly 
states,  that  it  was  an  existing  valid  instrument  before  the  alteration. 
Now,  here,  as  between  Lachlan,  Rains,  and  Thompson,  this  was  a  mere 
accommodation  bill.  No  action  was  maintainable  upon  it  until  it 
passed  into  the  hands  of  Howell,  and  before  that  time  the  alteration 
had  taken  place. 

Campbelly  contra.  1st,  At  common  law  no  action  could  have  been 
maintained  by  Downes  against  Thompson  upon  this  bill.  2dly,  If  it 
was  an  accommodation  bill,  it  required  a  new  stamp.  Sdly,  This  was 
not  an  accommodation  bill.  4thly,  It  was  not  altered  until  after  it  had 
been  negotiated.  As  to  the  first  point,  no  action  could  be  maintained 
at  common  law  by  the  plaintiff,  as  endorsee,  against  the  defendant,  as 
acceptor  of  this  bill.  It  was  originally  dated  the  6th  March,  and  was 
altered,  without  the  consent  of  Rains,  the  first  endorser,  or  of  Lachlan. 
the  second  endorser.  Now,  in  an  action  by  Downes,  it  would  have 
been  necessary  to  state  in  the  declaration,  that  Rains,  the  payee  of  the 
bill,  had  endorsed  it.  Rains  and  Lachlan  endorsed  the  bill  while  it 
bore  date  the  6th  March,  and,  therefore,  they  never  endorsed  a  bill 
bearing  date  the  16th  March ;  and,  consequently,  the  allegation  in  the 
declaration,  that  they  endorsed  a  bill  dated  the  16th  March,  would  not 
be  supported.  2dly,  But  even  if  this  were  an  accommodation  bill,  as 
between  Rains,  Thompson,  and  Lachlan,  still,  as  it  once  existed  as  a 
perfect  instrument,  according  to  the  intention  of  all  the  parties,  it  be- 
came, by  the  alteration,  a  new  bill,  and  reauired  a  fresh  stamp.  It  is 
true,  that,  iu  Kershaw  v.  Cox^  3  Esp.  246,  it  was  held,  that  where  a 
bm,  by  mistake,  was  originally  made  payable  to  the  defendant  or  his 
order,  it  might  be  altered  without  a  fresh  stamp.  But,  here,  there  was 
no  mistake:  the  instrument  was  perfect,  according  to  the  original 
intention  of  the  parties.  In  Calvert  v.  Bobertij  3  Gamp.  343,  it  was 
expressly  held,  that  an  accommodation  bill,  payable  to  the  drawer's 
order,  cannot  be  altered  after  acceptance  and  before  it  is  actually  nego- 
tiated. 3dly,  This  was  not  an  accommodation  bill;  it  was  a  bill 
accepted  by  Thompson  in  the  usual  course  of  dealing  between  the 
parties ;  and  it  is  stated  as  a  fact,  that  the  bills  were  chiefly  for  the 
accommodation  of  Rains,  but  not  solely ;  Lachlan  and  Thompson  had 
some  accommodation  from  them.     Then,  if  they  derived  any  benefit 
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from  the  bills,  the  quantity  of  benefit  is  immaterial ;  and  it  must  be 
taken,  from  the  facts  stated  in  the  case,  that  this  bill  was  accepted  by 
Thompson  in  return  for  some  other  bills  which  Lachlan  had  accepted; 
and,  if  so,  then  this  must  be  considered  as  the  case  of  an  exchange  of 
acceptances,  and  it  falls  within  the  principle  of  the  case  of  Galdwell  ▼. 
Martin^  9  East,  190.  4thly,  At  all  events  it  had  been  negotiated  before 
it  was  altered.  Thompson  did  not  give  his  assent  to  the  alteration  till 
the  bill  was  in  the  hands  of  Howell,  a  bona  fide  holder  for  Talue.  The 
legal  effect,  therefore,  is  the  same  as  if  Thompson  had  then,  with  his 
own  hand,  altered  the  date  from  the  6th  to  the  16th  ;  in  which  case 
tiie  bill  would  unquestionably  have  been  void. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  reco- 
ver. If  we  were  to  yield  to  the  objection  on  the  part  of  the  defendant, 
we  diould  open  a  door  to  great  fraud.  At  common  law  it  is  clear  that 
this  would  be  a  valid  instrument,  as  against  the  acceptor,  having  been 
altered  by  his  consent;  but  the  dlifficulty  arises  from  the  act  of  parlia- 
ment, which  requires  that  every  bill  of  exchange  shall  have  a  stamp. 
The  question  then  is,  whether  this  alteration  made  it  a  new  biU  ?  Now, 
undoubtedly,  when  an  accommodation-bill  has  the  names  of  the  differ- 
ent parties  written  upon  it,  it  is,  in  some  sense  of  the  word,  a  bill  of 
exchange ;  but  it  is  utterly  unavailable  as  a  security  for  money,  until  it 
is  issued  to  some  real  holder  for  a  valuable  consideration.  But  it  is  said 
that  this  was  not  an  accommodation-bill.  Now  it  appears  there  were 
three  persons  concerned  together,  and  acting  different  parts  in  these 
bill  transactions:  one  of  them  drew,  another  endorsed,  and  a  third  ac- 
cepted these  accommodation-bills ;  and  it  appears  that  Sims,  a  clerk, 
was  principally  intrusted  with  the  possession  of  this  paper  for  the  ben- 
efit of  all.  This,  therefore,  is  nothing  like  the  exchange  of  paper,  in 
Cardwell  v.  Martin^  referred  to  in  argument.  It  seems  to  me,  there- 
fore, on  the  facts  of  this  case,  that  this  was  an  accommodation-bill,  in 
the  strictest  sense  of  the  word,  and  that  the  original  parties  to  it  had  no 
right  of  action  inter  se.  This  being  the  nature  of  the  instrument,  it  fol- 
lows that  till  it  it  was  negotiated  it  was  an  unavailable  instrument;  and 
that  it  first  became  a  bill  of  exchange  when  it  was  issued  to  Howell  for 
a  vamaoie  consideration.  At  that  time,  however,  it  had  been  altered, 
and  on  the  13th  of  April  it  appears,  that,  in  a  letter  from  Sims  to 
Thompson,  the  latter  was  informed  of  such  alteration  having  been  made. 
Under  these  circumstances,  and  with  this  knowledge,  Thompson  is  asked 
by  Howell's  clerk  (the  bill  then  being  in  Howeirs  hands)  whether  the 
bilk  would  be  paid;  and  Thompson  then  stated  that  it  would  be  paid, 
thereby  assenting  to  the  alteration  that  had  been  made.  I  am,  there- 
fore, of  opinion  that,  as  against  him,  it  is  a  valid  instninoent,  and  that 
he  cannot  now  object  to  the  alteration.  For  these  reasons,  it  seems 
to  me  that  the  plaintiff  is  entitled  to  the  judgment  of  the  Court 

Batlet,  J.     I  am  of  the  same  opinion.    The  alteration  af  an  instru- 
ment vacates  it,  but  that  must  be  taken  with  this  qualification,  that  the 
tiiteration  is  without  the  consent  of  the  party  to  be  bound.     But  here, 
rhon^MSon  has  assented  to  the  alteration,  and,  therefore,  he  cannot  ob- 
\ici  to  it  on  this  ground.    Then  the  question  arises  as  to  the  provisions 
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of  the  stamp-act.  Now,  if  an  alteration  be  made  before  a  bill  is  issued, 
a  fresh  stamp  is  not  necessary.  Then  when  is  a  bill  issued  ?  I  am  of 
opinion  that  it  issued  as  soon  as  there  is  some  person  who  Can  make 
a  valid  claim  upon  it ;  but  if  it  remains  in  the  hands  of  the  original 
drawer,  even  with  names  upon  it,  under  such  circumstances  as  that,  he 
cannot  have  any  legal  claim  upon  those  persons,  the  bill  is  not  issued. 
Here  it  was  clearly  an  acconmiodation-bill  drawn  by  Rains  upon  Thomp- 
son, and  endorsed  by  Lachlan,  and  those  parties  could  not  have  a  valid 
claim  upon  it  inter  se.  It  was,  I  think,  not  issued  until  the  10th  of 
April,  when  it  was  passed  to  Howell;  but  at  that  time  the  alteration 
was  made.  This  bill,  therefore,  was  altered  before  it  was  issued,  and 
no  new  stamp  was  necessary.  But  it  is  said,  that,  inasmuch  as  Thomp- 
son did  not  assent  to  the  alteration  until  after  the  bill  was  in  Howell's 
hands,  he  is  discharged.  The  fallacy  is  in  considering  the  assent  to  the 
previous  alteration,  as  an  alteration  of  the  bill  de  novo  at  that  time ;  but 
that  is  not  so.  The  alteration  had  vacated  his  acceptance,  and  gave 
him  a  right  to  say,  <<my  name  is  off  the  bill;"  but  he  may  waive  the 
benefit  of  such  an  objection,  and  I  think  he  has  done  so,  for  I  consider 
his  assent  as  equivalent  to  a  new  acceptance.*  I  think,  therefore,  that 
the  plaintiff  is  entitled  to  judgment 

HoLROYD,  J.  I  am  of  the  same  opinion.  Independently  of  the 
stamp-act,  it  is  clear  that  the  acceptor  would  be  liable ;  for  when  he 
assented  to  the  alteration,  it  is  as  if  his  acceptance  had  been  originally 
made  subsequently  to  that  alteration ;  for  his  assent  operates  as  a  parol 
acceptance  of  the  bill.  As  to  the  other  point,  I  am  of  opinion,  that  a 
fresh  stamp  was  not  necessary,  because  no  one  could  have  maintained 
an  action  upon  the  bill,  until  it  came  into  the  hands  of  Howell. 

Best,  J.  I  am  of  the  same  opinion.  It  seems  to  me,  that  if  this 
objection  were  to  prevail,  we  should  be  encouraging  the  fabrication  of 
accommodation  paper;  for  we  should  be  allowing  parties  to  take  ad 
vantage  of  alterations  made  by  themselves.  Here,  at  the  time  when 
the  alteration  was  made,  the  bill  was  a  perfect  bill  in  form,  but  it  did 
not  constitute  a  valid  contract  between  the  parties.  A  bond  is,  in  form, 
a  perfect  instrument  before  delivery;  but  still  an  alteration  made  before 
delivery  will  not  vitiate  it.  So,  again,  in  the  case  of  an  acceptance,  we 
held,  in  Cox  v.  TVoy,  that  it  may  be  cancelled  before  the  bill  is  issued. 
Here  the  alteration  was  made  before  the  bill  was  issued  to  Howell,  and 
it  was  afterwards  assented  to  by  Thompson ;  and  I  think  he  is  bound 
by  it. 

Judgment  for  the  plaintnl. 

*  If  the  bill  had  been  made  after  the  ptMing  of  1  dc  S  G.  4,  c.  79,  s.  tl;  which  ffequiree  the 
acceptance  to  be  in  writing,  coold  the  plaintiff  have  raoovered  1 
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BONNER  ti  WILKINSON,  Executor  of  W.  WILKINSON, 
Deceased. — p.  682. 

Id  an  original  writ  the  defendant  waa  described  as  T.  B.  of  C.  in  the  coanty  of  N.  Upon  a 
writ  of  error,  brought  to  rererae  the  outlawry,  the  error  assigned  was,  that  T.  B.  was  not 
before  or  at  the  time  of  the  original  wiit,  of  or  conversant  in  C.  aforesaid,  and  that  there 
was  not  any  town,  hamlet,  or  place  of  the  name  uf  C.  in  that  county.  Plea  to  this  aasign- 
ment  of  errors,  that  plaintiff  prosecuted  his  writ  with  intent  to  declare  upon  a  bond  made 
by  the  defendant,  by  which  he  was  described  as  T.  B.  of  C.  in  the  county  of  N.:  Held,  thai 
this  was  an  estoppel. 

This  was  a  writ  of  error,  brought  to  reverse  the  judgment  of  out 
lawry.  la  the  original  writ  the  defendant  was  described  as  "Thomas 
Bonner,  late  of  Callerton,  in  the  county  of  Northumberland."  The  ei 
rors  assigned  were,  that  the  defendant  was  described  in  the  original 
writ  by  the  name  and  addition  of  Thomas  Bonner,  of  Callerton,  in  the 
county  of  Northumberland,  yet  that  he  was  not,  before  or  at  the  time  of 
issuing  the  original  writ,  of  or  conversant  in  Callerton  aforesaid,  and 
that  there  was  not  any  town,  hamlet,  or  place  of  the  name  of  Callerton 
in  that  county;  although  there  were  three  distinct  townships,  called 
Black  Callerton,  High  Callerton,  and  Little  Callerton,  in  that  county; 
and  that  the  said  T.  Bonner  was,  at  the  time  of  issuing  the  writ,  of  or 
conversant  in  the  township  of  High  Callerton,  and  that  he  was  not  so 
described  in  the  original  writ ;  and,  therefore,  there  was  no  addition  in 
the  original  writ  of  the  town,  hamlet,  or  place,  of  which  T.  B.  was  of 
or  conversant.  To  this  assignment  of  errors  the  plaintiff  pleaded,  by 
way  of  estoppel,  that  he  prosecuted  his  writ  with  intent  to  declare  there- 
on against  Bonner  upon  a  bond  made  by  him,  in  the  lifetime  of  the  tes- 
tator, on  the  30th  March,  1803,  and  by  which  the  defendant  was  de- 
scribed as  Thomas  Bonner  of  Callerton,  in  the  county  of  Northumber- 
land,    To  this  plea  there  was  a  demurrer. 

Littkdalej  in  support  of  the  demurrer.  The  statute  1  Hen.  5,  c.  5, 
requires,  in  every  original  writ  on  which  an  exigent  shall  be  awarded, 
that,  to  the  names  of  the  defendants,  additions  shall  be  made  of  their 
estate  or  degree,  or  trade,  and  of  the  towns  or  hamlets,  or  places,  and 
the  counties  of  which  they  were  or  are,  or  in  which  they  are  or  were 
conversant.  And  if,  by  process  upon  the  original  writ,  in  which  the 
said  additions  be  omitted,  any  outlawries  be  pronounced,  that  they  be 
void.  Now,  in  the  original  writ  in  this  case,  the  defendant  is  not 
described  as  of  any  town  or  hamlet ;  for  the  Court  cannot  intend  Cal- 
lerton to  be  a  vill.  Bowes  v.  ffowe,  5  Taunt.  32.  It  may  be  the  name 
of  the  house  of  the  defendant,  but  that  will  not  satisfy  the  words  of 
the  statute ;  for  the  term  "  place,"  coupled  with  "  hamlet"  and  "  vill," 
must  mean  something  more  than  a  mere  house.  But  it  is  to  be  con- 
tended, that  by  the  bond  he  is  estopped  from  taking  this  objection.  In 
Rolle's  Abr.  683,  it  is  laid  down,  ''  if  a  man  be  bound  in  obligation  by 
name  of  J.  S.,  of  D.,  vet  he  may  say  that  there  are  two  D.'s  in  the 
same  county,  scilicet,  &c.,  for  this  stands  with  the  deed,  for  he  acknow- 
ledges the  obligation,  and  more ;  and  14  Hen.  6,  8,  is  cited.  So,  in 
Bro.  Abr.  tit.  Estoppel,  pi.  16,  debt  upon  a  bond  against  B.,  late  of  D., 
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he  said  that  he  was  never  dwelling  at  D. ;  to  this  the  plaintiff  said, 
that  to  this  he  should  not  be  received,  for  he  is  bound  by  the  name 
of  J.  B.,  of  D. ;  and  the  best  opinion  was,  that  the  obligee  is  not 
estopped  in  this  point,  for  nothing  is  effectual  for  this  purpose  but 
the  name  and  the  surname;  83  Hen.  6,  10.  And  in  folio  38  it  is 
said  there,  that  anno  31  it  was  adjudged  no  estoppel.  In  Bro., 
Estoppel,  pi.  178,  it  is  laid  down,  that  ^^  where  a  man  says,  in  avoid- 
ance of  outlawry,  that  he  is  of  W.,  absque  hoc,  that  he  was  dwell- 
ing at  D.,  he  shall  not  be  by  this  estopped  to  say  no  such  vill  as 
D.  in  the  same  county;  for  the  confession  of  a  thing  which  is  not 
material,,  shall  not  be  estoppel :  and  22  Edw.  4,  88,  is  cited.  And  in 
pi.  156,  this  case  is  stated :  Debt  against  R.  H.,  of  E.,  in  the  county 
of  0.,  upon  obligation,  the  defendant  said  that  in  the  same  county  are 
two  E.'s,  Over  E.  and  Nether  E.,  and  none  without  addition ;  and 
the  other  would  have  estopped  him  by  the  obligation  which  shall  be 
intended  his  deed,  till  it  be  disproved.  And,  by  the  best  opinion,  it  is 
no  estoppel,  for  it  stands  with  the  obligation  ;  for  he  says  so  much  and 
more ;  but  he  shall  be  estopped  to  say,  no  such  vill,  hamlet,  or  place, 
known  in  the  same  county ;  and  5  Edw.  4,  46,  is  cited."**  So,  in  pi. 
104,  in  debt  against  J.  S.,  of  D.,  the  defendant  said,  that  the  day  of 
the  writ  purchased  he  was  dwelling  at  S.,  and  not  at  D.,  judgment  of 
the  writ ;  and  the  plaintiff  pleaded  the  obligation  for  estoppel,  because 
he  was  bound  in  the  sum  by  the  name  of  J.  S.,  of  D.  rer  Prissot. 
This  is  no  plea ;  for  he  may  say,  not  his  deed,  and,  therefore,  no  estop- 
pel ;  and  so  was  the  opinion  of  the  Court ;  but  it  seems  that  the  reason 
of  Prissot  is  not  material,  for  to  every  indenture  which  is  pleaded  for 
estoppel,  the  party  may  say,  non  est  factum ;  yet  it  is  a  good  estoppel 
prima  facie ;  but  it  seems  to  me  the  reason  is,  inasmuch  as  it  may  stand 
with,  &c.,  for  it  may  be  that  he  dwelt  at  D.  at  the  time  of  making  the 
obligation,  and  that  he  dwelt  at  I.  on  the  day  of  the  writ  purchased ; 
and  37  Hen.  6,  5,  is  cited. 

Tindaly  contra.  The  defendant  below  is  estopped  by  his  bond ;  the 
statute  requires  that  the  addition  shall  be  of  the  town,  hamlet,  or 
place,  and  the  latter  word  must  imply  something  inferior  to  a  town  or 
hamlet.  It  cannot  be  in  the  mouth  of  the  defetadent  to  say  that  his 
bond  does  not  contain  his  true  description.  And  in  Jenkins,  163,  pi. 
12,  this  case  is  stated :  A.  is  bound  to  B.  in  an  obligation ;  A.  is  named 
of  Dale,  without  an  addition ;  B.  sues  A.  upon  this  obligation  ;  A.  shall 
not  be  received  to  plea  that  there  is  Over  Dale  and  Nether  Dale ;  for 
the  obligation  is  otherwise,  and  he  shall  not  be  received  to  contradict 
his  own  deed,  but  he  shall  be  estopped  by  it :  and  this  is  said  to  have 
been  decided  by  the  Justices  of  both  Benches :  and  2  Rich.  8  is  cited. 
And  in  Fitzherb.,  Estoppel,  pi.  81,  the  same  point  is  stated  to  have  been 
decided  by  the  Judges  of  both  Benches.  This,  therefore,  appears  to 
be  a  solemn  decision,  upon  conference  between  the  Judges  of  the  two 
Courts,  that  this  is  a  good  estoppel ;  and  Rastall's  Entries,  tit.  Debt  in 
Courts  below,  pi.  159,  b.,  is  to  the  same  effect.  Besides,  the  Court 
cannot  assume-  Callerton  to  be  onlv  a  house,  because  the  defendant 
might  have  pleaded  it  not  to  be  a  vill. 

*  See  Bro.  tit  JSttoppd,  pi.  69,  172.  214. 
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Abbott,  C.  J.  It  is  certainly  true  that  a  party  cannot,  by  his  own 
private  instrument,  defeat  the  object  of  an  act  of  parliament,  but  he 
may  thereby  waive  a  provision  intended  for  his  own  benefit.  ^Fhe 
place  of  abode  serves  to  distinguish  the  individual  to  be  outlawed  from 
other  persons  of  the  same  name,  and  therefore  is  an  >mportant  part  of 
his  description.  It  appears  from  the  cases  cited,  that  the  Court  held, 
soon  after  the  passing  of  the  act,  1  Hen.  5,  c.  5,  that  the  execution  of  a 
bond,  in  which  the  party  was  described  as  of  a  given  place,  did  not 
stop  him  from  saying  that  he  was  not  of  that  place.  It  seems,  how- 
ever, that  in  the  reign  of  Rich.  3,  on  mature  consideration,  the  judges 
of  both  courts,  upon  conference,  overruled  the  judgments  previously 
given,  and  determined  the  better  construction  of  the  statute  to  be,  that 
a  party  should  not  be  allowed  to  say  that  he  was  not  of  the  place  of 
which  he  had  described  himself  in  the  bond;  and,  in  my  experience,  I 
have  always  considered  that  as  a  settled  rule  of  law.  I  think,  therefore, 
the  plea  to  the  assignment  of  errors  is  a  good  estoppel,  and  conse- 
quently that  the  judgment  of  outlawry  must  stand. 

HoLBOTD,  J.*  I  think  this  outlawry  ought  to  stand.  It  appears 
from  the  authorities  cited  in  argument,  that  in  the  time  of  Rich.  3,  the 
judges  of  both  courts,  upon  conference,  decided,  contrary  to  former 
authorities,  that  a  party  should  be  estopped  from  saying  that  he  was  not 
of  the  place  of  which  he  had  described  himself  to  be  by  his  own  deed, 
and  from  that  time  it  seems  to  me  that  the  law  has  been  considered  as 
settled ;  for,  otherwise,  there  would  have  been  subsequent  cases  on  the 
subject.  The  object  of  the  statute  was,  that  it  should  appear  by  the 
description  in  the  indictment  or  writ,  what  person  of  the  particular 
name  it  was  that  was  intended  to  be  outlawed.  Now,  that  object  would 
be  better  answered  by  describing  the  person  as  of  a  particular  house, 
than  as  of  a  ville  or  hamlet,  for  it  is  less  probable  that  there  should  be 
two  persons  of  the  same  name  in  the  smaller  than  in  the  larger  place. 

Best,  J.,  concurred. 

Judgment  of  outlawry  affirmed. 

*  BaylejT}  Jf  was  ahient 


HALL  V.  DOE,  on  the  Demise  of  SURTEES  and  Another. 

p.  687. 

\Vhere  preroiiet  were  mortgaged  in  fee,  with  a  pro^ivo  lor  reoonvejance,  if  the  prindpol 
were  paid  on  a  given  dny,  and  in  the  mean  time,  that  the  mortgagor  should'  continue  in 
poflsession;  upon  special  verdict,  it  was  found  that  the  principal  was  nut  paid  on  the 
given  day,  but  that  the  mortgagor  continued  in  possession.  There  was  nu  finding  by  the 
jury  either  that  interest  had  or  had  not  been  paid  by  the  mortgagor:  Held,  that  upon 
this  dnding,  it  must  be  taken,  that  the  occupation  was  by  the  permission  of  the  mort- 
g'lgee;  and,  consequently,  that  although  more  than  twenty  years  had  elapsed  since  de- 
tautt  in  pnymenl  of  the  money,  still  the  mortgagee  was  not  barred  by  the  statute  of  limi- 
tations :  Heid,  also,  that  an  entry  is  not  necessary  to  avoid  a  fine  levied  by  the  mortgagor. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment  obtained 
in  ejectment  in  the  Court  of  Pleas  at  Durham.     The  declaration  was 
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on  a  demise  by  W.  Surtees,  on  the  8th  July,  1817,  of  an  undivided 
third  part  of  certain  premises  habendum  from  7th  July,  1817,  for  seven 
years,  &c  A  special  verdict  was  found,  stating  flie  following  facts. 
On  the  1st  May,  1780,  one  Thomas  Labourne  being  seized  of  the  tene- 
ments in  question,  in  fee,  mortgaged  them  to  Auburn  Surtees  in  fee, 
for  the  sum  of  800/.  with  the  usual  proviso  for  reconveyance,  if  La- 
bourne  should  pay  A.  S.  the  800/.  with  interest,  on  the  3d  November, 
1780,  and  that  Labourne  should  occupy  the  premises  until  default.  A 
default  having  been  made,  A.  S.  thereby  became  seized  in  fee  by  law 
of  the  premises,  but  never  entered,  and  Labourne  continued  to  occupy 
them  until  his  death.  A.  Surtees,  on  the  30th  September,  1800,  died 
intestate,  and  the  right  to  the  premises  in  question  descended  to  W. 
Surtees,  his  heir  at  law.  Thomas  Labourn  died  on  the  30th  June,  1804, 
and  the  estate  descended  to  J.  Labourn,  his  son  and  heir  at  law,  who 
entered  and  occupied  part  of  the  premises  in  question,  until  1807 ;  the 
residue  being  occupied  by  his  mother  till  her  death,  in  1813.  J.  La- 
bourn, in  October,  1806,  conveyed  the  premises  for  a  valuable  con^ 
sideratioa  to  Michael  Hall,  the  defendant  below,  and  on  the  8th  Octo^ 
ber,  1806,  a  fine  was  levied  with  proclamations  in  the  Court  of  Pleas, 
in  the  county  palatine,  of  Durham,  of  the  premises  in  question,  to  the 
use  of  Michael  Hall.  M.  Hall,  on  the  Ist  August,  1807,  entered  and 
occupied  one  messuage  part  of  the  premises  in  question,  into  which 
Joseph  Labourn  had  entered  upon  the  death  of  Thomas  Labourn,  and 
continued  to  occupy  the  same ;  and  immediately  after  the  death  of 
Elizabeth  Labourn,  in  September,  1813,  Michael  Hall  entered  into 
possession,  and  occupied  the  residue  of  the  premises  in  question.  W. 
Surtees,  on  the  13th  July,  1813,  demanded  of  Michael  Hall  the  pos- 
session of  the  same,  which  he  refused  to  deliver  up. 

LiUkdalej  for  the  plaintiff  in  error.  William  Surtees  is  not  entitled 
to  recover,  because  he  has  not  brought  his  ejectment  in  time.  His 
right  of  entry  accrued  on  the  3d  November,  1780,  when  there  was 
default  in  the  payment  of  the  principal  and  interest.  If  the  interest  bad 
been  paid  from  time  to  time,  then  indeed  the  mortgagor  could  not  be 
considered  as  holding  adversely  to  the  mortgagee.  Hatcher  v.  FineauXy 
1  Ld.  Raymond,  740.  But  that  fact  is  not  found.  In  Sir  MoyU 
Finch* i  ausj  2  Leon.  148,  it  is  laid  down,  that  a  lessee  for  years,  hold- 
ing over  his  term,  becomes  a  tenant  at  sufferance,  and  shall  not  pay 
rent ;  for  it  is  the  folly  of  the  lessor  to  suffer  the  lessee  to  continue  in 
the  possession  of  his  land  after  his  term ;  and  it  is  clear,  in  this  case, 
that  the  money  not  having  been  paid  at  the  appointed  time,  the  mort- 
gagor was  tenant  by  sufferance ;  for  he  came  in  by  a  rightful  title, 
though  he  held  over  wrongfully.  Then,  here  there  being  no  payment 
of  interest,  the  mortgagor  held  by  wrong,  and  conf^ouently  the  plain- 
tiff ought  to  have  brought  his  action  within  20  years.  But,  secondly, 
the  plaintiff  is  barred  by  the  fine,  and  he  ought  to  have  made  an  entry 
in  order  to  avoid  it.  [Baylbt,  J.  The  fine  can  have  no  operation ; 
the  mortgagor  had  no  freehold ;  for  in  order  to  constitute  a  title  by 
disseisin,  there  must  be  a  wrongful  entry ;  whereas  in  this  case,  there 
has  been  at  most  only  a  wrongful  continuance  of  the  possession.     Doe 
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V.  Perkins,  8  M.  &  S.  271,  and  Smartle  v.  Williams,  1  Salk.  245,  are 
authorities  expressly  upon  that  point.] 

Tindal,  contra.  The  special  verdict  only  states,  that  the  principal 
was  not  paid  on  8d  November,  1780.  It  was  the  duty  of  the  mort- 
gagor to  pay  both  principal  and  interest ;  and  the  Court  will  presume, 
until  the  fact  be  found  otherwise,  that  the  mortgagor  did  his  duty. 
And  then  this  is  the  case  of  a  mortgagor  in  possession,  paying  interest 
to  the  mortgagee. 

Abbott,  C.  J.  Upon  this  finding,  I  am  of  opinion  that  this  must  be 
considered  as  an  occupation  by  the  permission  of  the  mortgagee ;  and 
if  so,  there  was  no  adverse  possession,  and  the  statute  of  limitations 
does  not  apply.  The  payment  of  interest  would  have  been  conclusive 
evidence  of  a  continuing  tenancy.  That  fact  is  not  found  by  the  jury ; 
but  that  is  not  the  only  ground  upon  which  the  Court  can  proceed. 
If  there  were  any  circumstances  from  which  the  jury  might  have 
presumed  that  the  premises  were  not  occupied  by  the  permission  of 
the  mortgagee,  they  ought  to  have  found  that  fact  Here,  however,  is 
nothing  to  justify  us  in  presuming  that  this  occupation  was  not  by  the 
permission  of  the  mortgagee.  The  judgment,  therefore,  must  be  for 
the  plaintiff. 

Batlet,  J.  I  am  of  the  same  opinion.  The  argument  proceeds 
on  the  ground,  that  the  mortgagor  was  in  possession  by  wrong ;  but  as 
the  special  verdict  does  not  find  a  wrongful  possession,  we  ought  not 
to  presume  it  The  statute  of  limitations  cannot  attach,  unless  it  be 
shown,  that  the  mortgagor  held  in  opposition  to  the  will  of  the  mort- 
gagee. It  is  clear  the  fine  cannot  operate  to  displace  or  divest  the 
right  of  the  mortgagee,  and  does  not  therefore  require  an  evAry  to 
avoid  it 

HoLBOTD  and  Best,  Js.,  concurred. 

Judgment  affirmed. 

See  Cooit  on  the  Law  ofMortgagtt  p.  848. 


Tlie  KING  V.  The  Steward  and  Suitors  of  the  Manor  of 
HAVERING  ATTE  BOWER.— p.  691. 

By  charter  the  kmg  granted  that  the  atewen)  and  suitora  of  a  manor  should  have  power 
to  hold  a  court  for  the  determination  of  civil  auits,  and  there  had  been  a  nonuser  of  the 
court  for  fift^  yeara  (except  for  the  purpose  of  levying  fines  and  euflering  recoveries.) 
HtUft  that  this  Court,  being  for  the  public  benefit,  the  words  of  permission  in  the  charlei 
were  obligatory ;  and  that  the  right  of  determining  suits  was  not  lost  by  the  nonuser. 

Chittt  had  obtained  a  rule  nisi  for  a  mandamus  to  the  stewards  and 
suitors  of  the  court  of  the  lordship  or  manor  of  Havering  Atte  Bower, 
in  the  county  of  Essex,  to  receive  and  admit  the  plaint  of  Wm.  Wood 
against  George  Butcher,  and  to  issue  process  from  the  said  court 
thereon,  and  to  proceed  to  hear  and  determine  the  same,  pursuant  to 
the  charter  of  2  Jac.  1.  The  afiSdavits  set  out  the  charter  by  which 
the  king  granted  that  the  steward  and  suitors,  for  the  time  being,  of 
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the  court  belonging  to  the  manor  (which  was  of  ancient  demesne) 
should  have  power  and  authority  to  hear  and  determine,  by  plaints  to 
be  levied  and  prosecuted  in  the  said  court,  pleas,  debts,  accounts,  cove- 
nants, trespasses,  as  well  by  force  and  arms  committed  as  otherwise, 
detention  of  chattels,  and  all  other  contracts  whatsoever,  within  the 
lordship  or  manor  aforesaid  made,  done,  or  arising,  although  the  same 
debts,  &c.,  do  amount  to  or  exceed  40«.  The  charter  had  been  acted 
upon,  and  the  court  regularly  held  every  three  weeks.  But  by  the 
records  it  appeared,  that  the  last  plaint  for  a  debt  or  contract  had 
been  heard  and  determined  in  1776 :  the  last  instance  of  a  suit  in  re- 
plevin was  in  1790,  and  in  ejectment,  in  1803;  but  fines  and  recove- 
ries, relating  to  lands  within  the  manor,  had  been  constantly  levied, 
suffered,  and  perfected  up  to  the  present  time.  The  application  on 
the  part  of  Wood  was  made  in  January  last ;  when  he,  having  appeared 
before  a  court  duly  held  before  the  steward  and  suitors,  on  that  day 
demanded  to  levy  a  plaint  against  Butcher,  both  being  tenants  within 
the  manor,  for  the  recovery  of  a  debt  of  11.  17».,  arising  within  the 
manor. 

Gaselee  showed  cause,  and  stated,  that  the  steward  and  suitors  had 
no  objection  to  the  rule  being  made  absolute,  in  case  this  Court  were 
of  opinion  that  the  non-user  for  fifty  years  had  not  deprived  them  of 
the  power  of  holding  any  such  court  for  the  recovery  of  debts. 

dhitty^  contra,  was  stopped  by  the  Court. 

Per  Curiam.  This  being  a  court  established  for  the  public  benefit, 
the  words  of  permission  used  in  the  charter  are  obligatory ;  and  the 
right  of  determining  suits  like  the  present  cannot  be  lost  by  the  non- 
user  stated  in  this  affidavit.  And  they  referred  to  Rex  v.  mayor  and 
JuraU  of  Ha%ting%^  determined  in  last  Hilary  term. 

Rule  absolute.* 

*  Rex  T.  Th§  Mayor  and  JuraU  of  Hattingt,  The  charter  of  20  Car.  2  granted  that 
the  mayor  and  Jurats  of  e^ery  one  of  the  cinque  ports  or  ancient  towns  might  have  and 
hold,  and  ha^e  power  to  have  and  hold,  in  each  cinque  port  or  ancient  town,  a  court  of 
record  for  determining  suits  concerning  all  manner  of  debts,  accounts,  corenants,  con- 
tracts, &c.,  arising  within  their  respective  limits.  A  rule  nisi  having  been  obtained  for 
a  mandamus  to  the  defendants  to  hold  a  court  of  record  for  those  purposes,  the  Court 
of  King's  Bench,  although  it  appeared  by  the  affidavits  that  no  such  court  had  been  held 
in  Hastings  since  1790,  made  the  rule  absolute. 
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Where  the  owner  of  the  soil,  by  indenture,  granted  to  certain  adventurers  full  and  free 
liberty  to  dig,  mine,  and  search  for  tin,  tin  ore,  &c.,  and  the  snme  to  take  and  convert 
to  their  own  use,  subject  to  a  reservation  therein  conuined,  and  to  make  such  adits, 
shafts,  &c.,  as  they  should  think  necessary :  yielding  and  paying  to  him  one  full  eighth 
share  of  all  such  tin,  tin  ore,  &c. ;  the  snme  having  been  first  spalled,  picked,  or 
otherwise  made  merchantable,  and  fit  to  be  smelted.  And  the  indenture  contained  a 
power  either  for  payment  in  ore,  or  the  amount  thereof  in  money,  which  had  been 
acted  upon;  and  the  owner  bad  received  it  in  money:  Held,  #i8t  for  this,  his  one- 
eighth  share,  he  was  liable  to  be  rated  us  an  occupier  of  land,  the  reservation  operating 
as  an  exception  out  of  the  demise,  and  not  being  of  the  nature  of  a  rent. 

Thomas  Cablyon,  Esq.,  appealed  against  the  following  assessment 
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for  the  relief  of  the  poor  of  the  parish  of  St.  Austell,  in  the  county 
of  Cornwall. 

Rates  on  tin  and  copper  dues,  and  watercourses. 

T.  G.y  Esq.,  for  Grinnis  copper  dues. 

£ 

Annual  return, 4080 

Amount  taken  at  two-fifths,  •         •         .         •     1632 
Assessments  at  8».  in  the  pound,    .        .         .       244 

The  sessions  amended  the  rate  by  striking  out  this  assessment,  and 
stated  the  following  case.  Mr.  Garlyon,  at  the  time  of  makins  the 
rate,  was  not  an  inhabitant  of  St.  Austell,  nor  the  occupier  of  any 
land,  house,  or  other  property  therein,  unless  he  was  deemed  to  be 
such  occupier  in  respect  of  the  said  dues :  as  to  which  the  facts  were, 
that  he  being  seised  in  fee  of  all  the  lands  within  which  a  certain  mine 
was  situate,  by  indenture  made  12th  January,  1811,  between  him  and 
one  Joshua  Rowe,  in  consideration  of  the  payment  therein  reserved, 
and  of  the  covenants,  &c.,  therein  contained,  did  give  and  grant  unto 
the  said  Joshua  Rowe,  his  partners,  fellow-adventurers,  &c.,  full  and 
free  liberty,  license,  power,  and  authority,  to  dig,  work,  mine,  and 
search  for  tin,  tin  ore,  copper,  copper  ore,  and  all  other  metals  and 
minerals  whatsoever,  in  and  throughout  all  that  part  of  his  lands  com- 
monly called  Crennis,  situate,  lying,  and  being  in  the  parish  of  St. 
Austell,  thereinafter  limited  and  described,  and  the  same  to  take,  carry 
away,  convert,  and  dispose  of  to  their  own  use,  at  their  pleasure,  subject 
to  the  reservation  therein  contained :  and  within  the  limits  of  the  set 
thereby  granted,  to  make  such  adits,  shafts,  &c.,  and  to  erect  such 
sheds,  &c.,  as  they  should  from  time  to  time  think  necessary :  haben- 
dum for  the  term  of  21  years :  yielding  and  paying,  laying  out  and 
delivering  upon  the  grass,  unto  and  for  the  use  of  the  said  Thomas 
Garlyon,  his  heirs  or  assigns,  one  full  eighth  part  or  share,  or  dish,  of 
all  tm,  tin  ore,  copper,  copper  ore,  lead,  lead  ore,  and  other  metals  and 
minerals  which  should  or  might,  by  virtue  of  the  said  indenture,  be 
found  and  gotten,  raised,  and  brought  to  grass  within  the  limits  of  the 
set  thereby  granted,  during  the  said  term ;  the  same  having  been  first 
well  and  sufficiently  spalled,  picked,  washed,  stamped,  or  crossed,  or 
otherwise,  according  to  the  several  natures  thereof,  made  merchantable 
and  fit  to  be  smelted  and  fairly  divided,  and  laid  out  upon  the  grass  at 
their  costs  and  charges.  The  indenture  contained  further  covenants, 
that  they  would,  during  the  term,  pay  or  deliver  unto  the  said  Thomas 
Garlyon,  his  heirs  or  assigns,  or  his  toller  or  agent  for  the  time  being, 
the  full  and  just  one-eighth  part,  share,  or  dish  therein  reserved ;  or 
pay  the  same  in  money,  at  the  election  of  the  said  Thomas  Garlyon, 
his  heirs  or  assigns,  at  such  best  price  as  the  same  could  from  time  to 
time  be  sold  for,  within  two  months  at  farthest,  after  such  tin,  copper, 
or  other  metals  and  minerals  should  be  returued  and  sold  as  aforesaid ; 
and  would  give  six  days'  notice  in  writing  to  him,  or  his  agent  or  toller, 
of  the  time  of  e^ery  weighing  or  division  of  the  tin,  tin  ore,  &c.,  to 
be  raised  and  gotten  by  virtue  of  these  presents :  and  also,  that  they 
would  pay  all,  and  all  manner  of  rates,  taxes,  and  assessments  what- 
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soever,  which  should  at  any  time  thereafter,  daring  the  term  thereby 
granted,  be  taxed,  charged,  assessed,  or  imposed  upon  the  tin,  &c. ; 
and  the  money  which  should  arise  from  the  sale  thereof,  or  the  dues 
thereby  reserved,  or  upon  Thomas  Garlyon,  his  heirs  or  assigns,  for  or 
in  respect  thereof,  and  indemnify  him  from  the  same ;  and  would  effec- 
tually work  the  premises  in  the  most  proper  and  effectual  manner,  with 
a  sufficient  number  of  labouring  miners,  unless  prevented  by  water  or 
other  inevitable  impediment.  By  virtue  of  this  grant  or  set,  the  mine 
had  been  worked  ever  since  the  date  thereof,  by  Joshua  Rowe,  and 
certain  persons  or  adventurers  claiming  under  him,  at  their  own  sole 
risk  and  expense,  by  their  own  labourers,  and  under  the  entire  direc- 
tion and  superintendence  of  their  own  agents,  and  without  any  expense, 
risk,  or  interference  whatsoever,  of  or  by,  or  on  the  part  of  Thomas 
Garlyon.  Various  shafts,  levels,  and  other  works  necessary  to  search 
for  and  obtain  ore  had  been  dug  and  made,  and  counting-houses,  and 
other  houses  built  by  the  adventurers  at  a  great  expense,  under 
and  by  virtue  of  the  said  grant  or  set  within  the  limits  thereof;  and 
the  mine,  and  all  the  erections  thereon,  and  shafts,  levels,  and  other 
workings  within  the  same,  had  always,  since  the  working  of  the 
said  grant  or  set,  been,  and  still  are,  in  the  sole  occupation  and  pos- 
session of  the  adventurers.  The  mine  is  now  a  declining  mine ;  but 
considerable  quantities  of  copper  ores  had  from  time  to  time  been 
raised  from  it :  the  whole  of  which,  after  undergoing  several  processes 
of  breaking,  washing,  sifting,  and  stamping,  at  an  expense  varying 
according  to  the  quality  of  the  ores,  from  1<.  to  6s.  and  7s.  in  the 
pound,  and,  as  to  the  poorest  ores,  even  to  150.  in  the  pound  upon 
their  market  price,  when  cleansed  for  the  purpose  of  separating  them 
from  earth  and  other  substances,  and  thereby  rendering  them  fit  to  be 
calcined  and  smelted,  but  by  which  process,  the  original  and  native 
quality  of  the  ores  themselves  is  not  altered,  had  from  time  to  time, 
before  the  same  were  calcined  or  smelted,  been  sold  or  disposed  of  by 
the  adventurers,  sometimes  by  public,  and  sometimes  by  private  sale, 
as  and  when  they  thought  fit,  without  any  control  or  interference  by, 
or  on  the  part  of  the  said  Thomas  Carlyon.  No  part  of  the  ores 
raised  had  ever  been  rendered  to  Garlyon  in  kind ;  but  in  lieu  thereof, 
one-eighth  part  of  the  money,  from  time  to  time  arising  from  the  sales 
of  the  ores,  had  been  hitherto  paid  to  him  in  pursuance  of  the  said 
indenture.  He  had  been,  from  time  to  lime,  rated  and  assessed  to- 
wards the  relief  of  the  poor  of  the  parish  of  St.  Austell,  in  respect 
of  such  one-eighth  part  of  the  money  so  arising  as  aforesaid,  and  had 
paid  the  several  assessments  up  to  the  making  of  the  rate  appealed 
against. 

Wylde^  in  support  of  the  order  of  sessions.  In  the  Lead  Company 
V.  Richardson^  1  Burr.  1341,  it  was  first  determined  that  mines  are 
not  rateable  generally,  partly  upon  the  ground,  that  coal-mines  alone 
having  been  mentioned  in  the  statute,  the  rule  expressio  unius  est 
exclusio  alterius  applies,  and  partly  because  of  the  risk  attending  the 
working  of  them.  In  Bowls  v.  OellSy  Gowper,  451,  the  person  rated 
was  the  lessee  of  the  lot  and  cope ;  and  he  was  rated  on  the  ground, 
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tbat  he  was  the  occupier  of  property  to  which  the  risk  attending 
mining  concerns  did  not  apply.  There,  too,  the  persons  working  were 
acting  under  a  general  custom  within  the  district,  and  not  under  a  spe- 
cific contract,  as  here.  Hex  y.  The  Baptist  Mill  Company ^  1  M.  &  S. 
612,  was  also  similar,  in  both  these  respects,  to  Rowh  v.  Gelh.  Here, 
however,  the  owner  is  for  the  first  time  sought  to  be  rated ;  unless, 
indeed,  that  question  can  be  said  to  have  arisen  in  Rex  v.  St,  AgneSy 
8  T.  R.  480 :  where,  however,  the  point  was  not  argued.  But  the 
cases  of  Rex  v.  The  Bishop  of  Rochester^  12  East,  353,  and  Rex  v. 
The  Earl  of  Pomfretj  5  M.  &  S.  189,  are  in  point.  Those  were  both 
cases  of  owners  letting  out  their  property  upon  a  written  contract,  and 
the  judgment  of  the  Court  was  against  the  rate.  The  owner  of  a 
mine  under  circumstances  like  the  present,  may  run  a  considerable 
risk ;  for  he  may  be  obliged  to  incur  great  expense  in  opening  the 
mine  before  he  lets  it  to  the  adventurer,  and  after  having  received  the 
rent  in  ore,  may  be  at  great  expense  in  making  the  mineral  merchanta- 
ble. Here,  by  the  instrument  in  question,  the  right  of  possession  in 
the  mine  passed  to  the  adventurer,  and  the  landlord,  if  he  entered 
upon  it,  would  be  guilty  of  trespass ;  unless,  as  in  Doe  dem.  Hartley  y. 
Wood^  2  B.  &  A.  724,  he  came  upon  the  land  for  the  purpose  of  re- 
entry, pursuant  to  a  power  reserved.  This  is  in  fact  a  reservation  of 
rent,  and  a  rent  is  not  rateable.  There  is  an  alternative  in  receiving 
the  rent  either  in  ore  or  in  money,  and  the  lord  has  elected  to  take  it 
in  money.  In  Rex  v.  Earl  of  Pomfret^  it  was  held,  that  .the  defend- 
ant was  not  rateable  under  similar  circumstances.  It  may  be  said  that 
the  Court  there  went  upon  the  ground,  that  the  lead  reserved  had  gone 
through  the  process  of  smelting.  Here,  however,  the  ore  is  to  be 
made  merchantable ;  and  it  cannot  surely  depend  on  the  quantum  of 
manufacture  to  which  it  is  subjected,  whether  it  be  rateable  or  not. 
This,  therefore,  although  a  reservation  of  part  of  the  thing  demised, 
does  not  operate  as  an  exception,  but  as  a  render ;  and  consequently 
the  order  of  sessions  was  right. 

Abbott,  C.  J.  I  am  of  opinion  that,  in  this  case,  Mr.  Carlyon  is 
liable  to  be  rated  for  the  dues  in  question.  I  am  unable  to  distinguish 
this  case  from  Rowls  v.  GelU  and  Rex  v.  The  Baptist  Mill  Company; 
and  I  think,  therefore,  that  we  ought  to  decide  conformably  to  those 
authorities.  Notwithstanding  all  that  has  been  urged  upon  this  subject, 
I  cannot  distinguish  between  the  cases  where  a  party  takes  an  interest 
under  a  specific  contract,  as  in  this  case,  and  where  the  adventurers 
work  under  a  custom  previously  existing  throughout  a  district.  The 
case  is  distinguishable  from  the  case  of  The  King  y.  The  Earl  of 
Pomfret  in  two  respects ;  first,  because  there  was  an  absolute  demise 
in  that  case  of  all  the  mines,  under  which  the  possession,  both  of  that 
part  which  was  worked  and  that  which  was  not  worked,  passed  to  the 
lessees:  but  here  there  is  an  express  reservation  of  part.  In  the 
second  place,  the  share  reserved  to  the  lord,  in  The  King  v.  Earl  of 
Pomfretj  was  of  smelted  lead ;  but  here  the  reservation  is  of  part  of 
the  native  mineral.  On  these  grounds,  it  seems  to  me  that  we  ought 
to  decide  in  favour  of  the  rate ;  and  I  do  that  with  the  less  reluctance, 
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because  it  is  still  open  to  tbe  party  to  institute  an  action  against  the 
person  who  may  levy  for  the  rate,  and  so  to  bring  the  question  before 
a  higher  tribunal. 

Baylby,  J.  We  ought  to  lay  out  of  the  question  the  circumstance 
of  this  being  a  failing  mine.  For  it  is  a  beneficial  and  useful  property 
to  the  person  on  whom  this  rate  has  been  made ;  and  it  was  held  in  Rez 
V.  Parrott^  5  T.  R.  598,  that  a  coal  mine,  whether  profitable  or  not,  is 
still  rateable.  This  falls  within  the  principles  laid  down  in  Bowls  v. 
GellSf  Rex  v.  St.  AgneSy  and  Rex  v.  The  Baptist  Mill  Company^  and  is 
distinguishable  from  Bex  v.  The  Bishop  of  Bochester^  and  Bex  v.  The 
Earl  of  Pomfret.  Here,  the  person  rated  is  in  fact  an  occupier  of 
land,  and  derives  a  profit  in  respect  of  that  occupation;  and  that, 
according  to  the  doctrine  laid  down  in  the  first  set  of  cases  to  which  I 
have  referred,  makes  him  rateable ;  and  he  has  not  dispossessed  himself 
of  the  possession  of  the  land,  as  was  done  in  the  two  latter  cases.  In 
Bowls  V.  G-eUs  it  was  first  decided,  that  a  party  was  rateable  for  lot 
and  cope.  It  is  said,  indeed,  that  the  party  rated  there  was  a  lessee. 
That  distinction  makes  no  difference ;  for,  if  the  lot  and  cope  had  not 
been  rateable  in  the  hands  of  the  original  proprietor,  it  would  not  have 
been  so  in  the  hands  of  his  lessee.  The  true  ground  of  that  decision 
was,  that  the  party  was  there  considered  as  an  occupier  of  the  land. 
Bex  V.  St,  Agnes  proceeded  on  the  same  ground ;  and  in  Bex  v.  The 
Baptist  Mill  Company^  (at  the  time  of  which  decision  this  Court  were 
peculiarly  familiar  with  the  words  of  the  act  of  parliament,)  it  was  de- 
termined, that  the  lessees  under  the  lord  of  the  manor  of  his  lot  and 
free  share  of  calamine  were  liable  to  be  rated  as  occupiers  of  land ; 
and  the  decision  went  on  the  ground,  that  the  lord  of  the  manor  would, 
but  for  the  lease,  have  been  rateable  for  it  also :  for  the  Court  consid- 
ered him  as  occupying  the  land  by  the  hands  of  the  adventurers.  The 
latter  were  to  work  the  mine,  and  he  was  to  receive  part  of  the  ore 
gotten,  and  the  Court  considered  him  as  joint  occupier  with  them.  In 
Bex  V.  The  Bishop  of  Bochester,  the  mine  was  let ;  and,  whether  it  was 
worked  or  not,  still  the  bishop  was  completely  out  of  possession  of  it, 
and  the  adventurers  worked  for  their  own  exclusive  profit.  There,  the 
rent  reserved  was  a  money-rent,  and  the  relation  between  the  parties  to 
the  contract  was  that  of  landlord  and  tenant ;  and  all  that  the  Bishop 
of  Rochester  had  was  the  reversion  of  the  land.  That,  also,  was  the 
main  ground  of  the  decision  in  Bex  v.  The  Earl  of  Pomfret,  But,  in 
this  case,  the  adventurers  have  not  the  sole  and  exclusive  occupation 
of  the  mine;  they  have  only  the  sole  and  exclusive  privilege  of 
working  it.  This  is  not  a  conveyance  of  any  interest  in  the  mine  till 
it  is  actually  worked.  It  is  only  a  privilege  to  dig  for  ore,  and  then 
only  on  the  terms  of  leaving  a  certain  portion  of  that  ore  in  a  fit  state 
for  the  landlord.  It  seems  to  me,  therefore,  that,  according  to  the 
authorities  to  which  I  have  referred,  Mr.  Carlyon  must  in  this  case,  be 
considered  as  the  occupier  of  land ;  and,  therefore,  that  he  is  liable  to 
thepresent  rate. 

UoLROYD,  J.  In  the  view  I  have  taken  of  this  case,  I  entirely  agref) 
with  the  rest  of  the  Court.  The  case  of  Bowls  v.  OellSj  although  if 
was  doubted  by  Lord  Kenyon  in  Bex  v.  Parrot,  seems  to  me  to  hava 
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been  well  decided.  It  was  confirmed  by  Rex  v.  The  Baptiit  Mill  Com- 
pantf^  from  which  I  cannot  distinguish  this  case.  The  case  of  Jiex  ▼. 
The  Earl  of  Pomfret  is  distinguishable  on  the  grounds  already  stated. 

Best,  J.  If  it  were  true  that  we  must  either  overrule  Rex  v.  Tfie 
Baptist  Mill  Company^  and  the  cases  confirming  that  decision,  or  the 
case  of  Rex  v.  The  Earl  of  Pomfrety  I  should  be  inclined  to  support 
the  former.  But  it  is  not  necessary,  inasmuch  as  there  is  a  material 
distinction  between  them.  Here,  it  seems  to  me  to  be  clear,  that  Mr. 
Carlyon  is  an  occupier  of  land.  For  the  mine  is  not  in  the  exclusive 
occupation  of  the  adventurers ;  and  whatever,  by  the  indenture,  is  not 
granted  out  of  Mr.  Carlyon,  remains  in  him.  All  that  the  adventurers 
take  under  it  is  a  license  to  enter  and  dig,  and  take  away  the  minerals. 
But  when  they  have  so  done,  and  the  minerals  are  brought  to  grass,  a 
division  of  the  ore  between  them  and  the  landlord  takes  place.  This, 
then,  is  the  same  as  if,  instead  of  working  for  wages,  they  worked  on 
condition  of  being  paid  by  a  certain  share  of  the  produce.  In  this 
case,  therefore,  the  rate  must  be  supported. 

Order  of  Sessions  quashed. 

Chimey  and  Adam  were  to  have  argued  on  the  other  side. 
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A  motion  for  Mcarity  of  costs,  on  the  ground  of  the  plaintiff's  residenoe  abroad,  cannot  be 
made  if  the  defendant  has  taken  any  «tep  in  the  cause  subspquently  to  bis  becoming  %o- 
quainted  with  the  iact  of  plaintiff's  being  resident  abrosd,  snd  therefore  the  affidavit  in  sup 
port  of  the  motion,  if  made  ailer  plea,  must  expressly  state  that  defendanMwas  not  acquaint 
ed  with  it  when  he  pleaded. 

Campbell  had  obtained  a  rule  nisi,  in  this  case,  for  staying  pro- 
ceedings till  security  for  costs  was  given.  It  appeared  that  the  plain- 
tiff went  abroad  in  March,  1821,  and  that  this  action  was  commenced 
in  November  following,  against  the  defendant,  as  acceptor  of  a  bill  of 
exchange.  The  defendant  pleaded  issuebly  on  the  16th  April  last ;  and, 
on  the  30th  April,  application  for  security  for  costs  was  made  to  the 
plaintiff's  attorney,  and  refused.  It  was  not  sworn  in  the  affidavits  for 
the  rule  that  the  defendant  did  not,  at  the  time  of  the  action  brought, 
or  when  the  plea  was  put  in,  know  of  the  plaintiff's  being  abroad. 

Comyn  showed  cause,  and  contended  that  the  affidavits  were  not  suf- 
hcient ;  and  he  referred  to  Du  Belioix  v.  Lord  Waterpark^  in  Easter 
Term,  1821,  where  ail  the  cases  on  this  subject  were  reviewed  by  the 
Court,  and  the  rule  laid  down,  that  a  party  is  bound  to  apply  for  secu- 
rity for  costs  as  early  as  possible ;  and  that,  if  he  does  so  after  plea,  he 
must  state  in  his  affidavit,  that  at  the  time  he  pleaded  he  was  not  aware 
of  the  plaintiff's  absence  from  this  country. 

Campbell,  contra.  The  general  rule  hitherto  has  been  that  a  party 
may  apply  at  any  time  before  issue  joined.  In  Bu  Belioix  v.  Irafer- 
park^  the  plaintiff  waa  abroad,  and  had  been  so  for  twenty  years  before 
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the  action  was  brought :  and  that  fact  must  have  been  known  to  the 
defendant.  Here,  it  does  not  appear  that  the  defendant  knew  any- 
thing about  it. 

Per  Curiam,  This  rule  was  laid  down,  as  stated  in  Du  Belloix  v. 
Lord  fFaierpark,  that  when  a  cause  is  pending,  a  party,  if  he  means  to 
apply  for  security  for  costs,  niust  take  no  step  after  he  knows  that  the 
plaintiff  is  out  of  England ;  for  a  defendant  ought  not  to  wait  until  ex- 
pense has  been  necessarily  incurred,  which  must  frequently  be  the  case, 
particularly  in  actions  of  trespass  and  replevin.  Under  the  present  cir- 
cumstance, however,  we  will  give  leave  to  the  defendant  to  file,  if  he 
can,  a  supplementary  affidavit,  stating  that,  at  the  time  he  pleaded,  he 
was  not  acquainted  with  the  plaintiff's  absence  from  this  country.  If 
that  affidavit  is  not  filed,  the  rule  must  be  discharged. 

Rule  accordingly. 


GROTTICK  V.  BAILEY.— p.  703. 

On  modon  fn  wlting  wade  preoMdings  on  the  bail-bond,  bail  above  baTinir  justified,  the 
affidaTit  nmst  state  that  the  ddiendant  has  a  good  defence  upon  the  merits. 

Reader  had  obtained  a  rule  for  setting  aside  the  proceedings  on 
the  bail-bond,  in  this  cause,  on  pavment  of  costs,  bail  above  having  been 
justified.  The  affidavit  of  the  defendant,  in  support  of  the  rule,  only 
stated,  that  he  had  a  good  defence  to  the  action. 

LaweSy  on  showing  cause,  objected,  that  this  affidavit  was  insufficient, 
and  not  having  stated  that  the  defendant  had  a  good  defence  on  the 
merits. 

7%e  Court  were  of  this  opinion ;  but  the  rule  was  afterwards  made 
absolute  upon  terms. 

Rule  absolute. 


LEWIS  ».  6ADDERRER.— p.  704. 

When  bail  are  rejected  on  account  of  the  insufficiency  of  one,  the  bail-piece  becomes  a 
nolhtjv  and  tberaforo,  the  noCioe  should  be  for  putting  in  and  justifying  bail,  and  not  of 
ndding  bail. 

In  tins  case  the  bail  appeared  on  a  former  day,  and  were  rejected, 
un  account  of  the  insufficiency  of  one.  A  fresh  notice  was  then  given, 
that  John  Hadaon  would  be  added  to  the  bail  already  put  in  for  the 
defendant ;  and  that  he,  together  with  J.  W.  Snelt,  one  of  the  bail  al- 
ready put  in,  and  who  was  one  of  the  bail  who  had  before  offered  t 
justify  with  the  one  who  had  been  rejected,  would  justify  on  Weones- 
day  the  8th  of  May. 

Reader  objected,  that  the  notice  was  not  sufficient :  because  the  ioi  - 
mer  bail  having  been  rejected,  the  bail-piece  was  a  nullity.   A  new  bail 
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piece  was  therefore  required ;  and  the  defendants  were  bound  to  givo 
notice  of  putting  and  justifying  bail,  and  not  of  adding  bail. 

F.  Follocky  contrUy  contended,  that  this  was  not  a  nullity,  because 
they  were  good  for  the  purpose  of  render ;  and,  therefore,  there  was 
something  to  add  to. 

HoLROYD,  J.,  aAer  having  taken  timeHo  consider,  said,  that  he  had 
consulted  the  other  Judges  of  the  Court,  and  that  they  were  of  opinion 
the  bail-piece  was  a  nullity ;  and,  consequently,  that  the  notice  was  in- 
sufficient. 


SPENCE  and  Another  v.  JONES,  Esq.— p.  705. 

The  commiaaionera  of  bankropt  are  authorized  by  the  49  G.  3,  c.  121,  a.  13,  to  bring  up  a 
bankrapt,  charged  in  execution,  for  the  purpose  i>f  a  full  disclosure  of  his  estate  and  efiecta 
at  any  of  the  three  meetings  under  the  commiraion,  or  any  adjournment  thereof. 

Debt,  brought  bj  the  plaintiffs  in  Easter  term  last,  against  the  de- 
fendant, the  marshal  of  the  Marshalsea,  for  the  escape  of  one  White, 
committed  to  the  custody  of  the  defendant  in  execution.  Plea,  general 
issue.  At  the  trial,  before  Abbott,  G.  J.,  at  the  Middlesex  sittings 
after  Michaelmas  term,  a  verdict  was  found  for  the  plaintiffs,  subject  to 
the  opinion  of  the  Court  on  the  following  case : 

In  Trinity  term,  1820,  White  was  duly  committed  to  the  custody  of 
the  defendant  in  execution.  On  the  15th  May,  1821,  a  commission  of 
bankrupt  was  issued  against  White,  under  \i^hich  he  was  declared  a 
bankrupt,  and  the  usual  advertisement  was  inserted  in  the  London 
Gazette,  requiring  him  to  surrender  himself  to  the  commissioners  on 
the  2d  and  9th  days  of  June,  and  on  the  7th  of  July  then  next,  at 
twelve  o'clock  at  noon  on  each  of  those  days,  at  the  Guildhall,  London, 
and  make  a  full  discovery  and  disclosure  of  his  estate  and  effects ;  and 
at  the  last  sitting  the  bankrupt  was  required  to  finish  his  examination. 
On  the  8th  June  the  commissioners  issued  a  warrant  to  the  defendant, 
as  such  marshal.  White  then  being  in  his  custody,  requiring  him  to 
bring  the  bankrupt  before  them  on  the  following  day,  the  9th  June,  in 
order  to  be  examined  touching  the  discovery  of  his  estate  and  effects, 
according  to  the  direction  of  the  several  acts  of  parliament  in  that  case 
made  and  provided.  In  compliance  with  this  warrant  the  defendant, 
on  the  9th  day  of  June,  brought  White  before  the  commissioners  at 
Guildhall,  and  whilst  he  was  there,  and  before  his  return  into  the  rules 
of  the  King's  Bench  prison,  this  action  was  commenced,  by  filing  the 
bill  against  the  defendant.  White  did  not  pass  his  last  examination  on 
that  day ;  but,  after  attending  the  commissioners,  he  was  carried  back 
to  the  king's  Bench  prison  hy  the  defendant,  and  has  continued  in 
such  custody  from  that  time  hitherto,  except  that  he  was  carried  before 
the  commissioners  under  similar  warrants,  on  the  7th  of  July,  and  at 
various  other  times  between  that  and  the  1st  of  September,  when  he 
passed  his  last  examination. 

Parhey  for  the  plaintiff.     The  commissioners  had  no  authority  to 
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brins  tne  bankrupt  before  them  on  the  9tb  of  June,  which  was  the  day 
appointed  for  the  second  meeting ;  and,  consequently,  the  fact  of  his 
being  out  of  the  rules  on  that  day  constitutes  an  escape,  and  the  de- 
fendant is  liable  in  this  action.  The  question  depends  entirely  on  the 
statute  49  G.  3,  c.  121,  s.  13,  which,  after  reciting  that  inconveniencies 
had  arisen  from  the  necessity,  which  then  existed,  of  the  attendance  of 
commissioners  of  bankrupts  in  prison,  to  take  the  examinations  of  bank- 
rupts charged  in  execution,  enacts,  ''  That  every  bankrupt,  being  in 
custody  at  the  time  of  his  lagt  ezaminationy  although  charged  in  exe- 
cution, shall  be  brought  before  the  commissioners  to  be  examined  by 
them  in  the  same  manner  as  was  then  practised  with  respect  to  bank- 
rupts in  custody  on  mesne  process.'*  It  is  clear,  that,  by  the  very 
words  of  the  statute,  the  power  of  the  commissioners  is  confined  to  the 
case  of  bankrupts  in  custody  at  the  time  of  the  last  examination  ;  and 
the  word  '^  last*'  cannot  be  rejected.  By  statute  5  G.  2,  c.  30,  the 
commissioners  were  obliged  to  go  to  the  prison  and  examine  a  bank- 
rupt charged  in  execution.  And  the  legislature  evidently  intended  by 
the  statute  49  G.  3,  c.  121,  that  until  the  last  examination  the  cre- 
ditor should  have  the  benefit  of  the  bankrupt  being  kept  in  close  cus- 
tody. 

OampbeU,  contra.  The  commissioners  were  authorized  to  bring  up 
the  bankrupt  at  the  second  meeting.  The  word  '^  last"  may  be 
rejected,  if  necessary ;  and  it  appears  clearly,  from  the  entire  clause, 
considered  with  reference  to  the  5  G.  2,  c.  30,  to  have  been  the  inten- 
tion of  the  legislature  that  the  bankrupt  charged  in  execution  should 
be  brought  before  the  commissioners  at  any  time  for  the  purpose  of 
examination.  By  the  5  G.  2,  c.  30,  s.  1,  the  bankrupt  is  required  to 
submit  himself  to  be  examined  from  time  to  time  by  the  commissioners, 
and,  upon  such  his  examination,  fully  and  truly  to  disclose  all  his  effects 
and  estates.  The  term  '^  examination,"  therefore,  means  an  examina- 
tion from  time  to  time.  Then,  by  s.  2,  the  commissioners  are,  within 
the  forty-two  days,  to  appoint  three  several  meetings  for  the  purposes 
{tfaresaidj  the  last  to  be  on  the  forty-second  day.  Then,  by  s.  6,  in 
case  a  bankrupt  is  in  execution,  the  commissioners  are  to  attend  him 
from  time  to  time,  and  take  his  discovery  as  in  other  cases,  and  the 
assignees  are  required  to  appoint  persons  to  attend  the  bankrupt  from 
time  to  time,  ana  to  produce  his  books,  in  order  to  prepare  his  last  dis- 
covery and  examination.  The  words  'Mast  examination'*  occur  here 
for  the  first  time,  and  evidently  mean  the  same  thing  as  discovery.  He 
was  then  stopped  by  the  Court. 

Abbott,  Cf.  J.  The  question  in  this  case  depends  entirely  on  the 
construction  of  the  49  G.  3,  c.  121,  s.  13.  That  section  recites,  that 
great  inconveniencies  had  arisen  from  the  necessity  which  then  existed 
of  the  attendance  of  commissioners  of  bankrupt  m  prison  to  take  the 
examination  of  bankrupts  charged  in  execution :  and  then  it  enacts, 
'^  That  every  bankrupt,  being  in  custody  at  the  time  of  his  last  exami- 
nation, although  charged  in  execution,  shall  be  brought  before  the 
commissioners,  to  be  examined  by  them,  in  the  same  manner  as  is  now 
practised  with  respect  to  bankrupts  in  custody  on  mesne  process.*' 

VOL.  VII. — 25 


386  Spencb  v.  Jones.    E.  T.  1822.  [708 

Now,  this  is  a  reroedial  law,  and  ought  to  be  so  construed  as  to  extend 
to  the  whole  mischief  intended  to  be  remedied.  If  we  were  to  hold 
the  words  last  examination  to  mean  only  the  last  day  or  time  of  *exa- 
mination,  a  great  proportion  of  the  mischief  recited  in  the  statute  would 
not  be  remedied.  For,  it  is  obvious  that  the  examination  of  the  bank- 
rupt must  frequently  continue  for  several  days,  and  it  may  be  impos- 
sible, in  many  instances,  for  the  commissioners  to  know  beforehand 
what  may  be  the  last  day  of  examination.  Supposing  the  bankrupt 
not  to  be  in  custody,  it  is  clear  the  commissioners  might  bring  him 
before  them  as  often  as  they  thought  necessary  for  the  purposes  of 
examination,  and  there  can  be  no  reason  why  they  should  not  do  so 
where  the  bankrupt  is  in  custody  iii  execution.  By  the  5  G.  2,  c.  30, 
8.  6,  it  is  enacted,  ''  That  in  case  the  bankrupt  is  in  execution,  the 
commissioners  are  to  attend  him  in  prison,  and  to  take  his  discovery 
as  in  other  cases,  and  the  assignees  are  empowered  to  appoint  persons 
to  attend  the  bankrupt,  being  in  custody  as  aforesaid,  and  to  produce 
to  him  his  books,  in  order  to  prepare  his  last  discovery  and  examina- 
tion^  a  copy  of  which  the  bankrupt  is  to  deliver  to  the  assignees  ten 
days  at  least  before  such  last  examination,^*  It  is  quite  clear  that  in 
this  statute  the  word  examination^  being  coupled  with  the  word  (2m- 
covery^  means  that  discovery  and  examination  which  may  become  final 
by  a  full  and  satisfactory  discovery  and  disclosure  of  his  estate.  The 
words  last  examination  seem  to  have  been  copied  from  this  statute  into 
the  49  G.  3,  c.  121,  s.  13,  and  these  provisions  being  in  pari  materia, 
ought  to  receive  a  similar  construction.  I  am,  therefore,  of  opinion, 
that  the  words  last  examination  mean  that  examination  made  from  time 
to  time,  which  is  ultimately  to  be  the  final  discovery  of  the  bankrupt's 
estate  and  effects.  That  being  so,  the  commissioners  in  this  case  were 
authorised  to  have  the  bankrupt  brought  before  them  on  the  occasion 
in  question ;  and,  consequently,  there  was  no  escape,  and  the  judgment 
must  be  for  the  defendant. 

Batlet,  J.  By  the  provisions  of  the  6  G.  2,  c.  30,  the  commis- 
sioners were  bound  to  appoint  three  several  meetings  for  the  appear- 
ance of  the  bankrupt,  the  last  of  which  was  to  be  on  the  forty-second 
day  after  his  surrender,  and  if  the  bankrupt  was  in  execution,  the 
commissioners  were  bound  to  attend  him  in  prison  three  different  times. 
If  he  was  not  in  execution,  the  commissioners  might  send  for  him,  and 
he  was  bound  to  attend  them.  Under  these  circumstances,  the  49  G. 
8,  c.  121,  s.  13,  was  passed,  the  object  of  which  appears,  by  the  recital, 
to  have  been  to  remedy  the  inconvenience  which  arose  from  the  com- 
missioners being  obliged  to  attend  the  bankrupt  in  prison.  Now  this 
inconvenience  will  not  be  remedied,  if  the  commissioners  are  authorized 
only  to  bring  the  bankrupt  before  them  once,  viz.  on  the  last  day 
appointed  for  his  examination,  and  are  bound  to  attend  him  in  prison 
on  the  first  and  second  day ;  and  a  remedial  act  should  be  construed 
so  as  to  remedy  the  whole  mischief,  which,  in  this  case,  was  their 
attendance  in  prison  at  all.  Before  this  statute  passed,  bankrupts  in 
custody  on  mesne  process  misht  have  been  brought  up  before  the  com- 
missioners upon  any  of  the  days  appointed  for  their  appearance ;  and 
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the  object  of  the  statute  was  to  give  the  commissioners  the  same  power 
over  bankrupts  charged  in  execution.  The  words  "  last  examination" 
in  the  bankrupt  act  are  not  technical,  and  mean  that  entire  examina- 
tion, taken  at  different  times,  and  constituting  altogether  a  full  disclo- 
sure of  the  bankrupt's  estate  and  effects. 

HoLROYD,  J.  I  hare  entertained  some  doubts  upon  this  qnestian, 
but  I  am  now  satisfied,  that  the  words  ^'  last  examination'*  do  not  mean 
only  the  last  day  or  time  on  which  the  bankrupt  is  examined  by  the 
commissioners,  but  the  final  disclosure  of  his  estate  and  effects.  The 
object  of  the  legislature  is  to  be  collected  from  the  whole  of  the  6th 
section  of  the  4t\)  G.  8,  c.  121,  taken  together,  and  that  was  to  give  the 
commissioners  the  same  power  of  bringing  before  them  bankrupts 
charged  in  execution,  as  they  had  previously  with  respect  to  bankrupts 
charged  on  mesne  process.  The  5  O.  2,  c.  80,  s.  1,  makes  it  penal 
upon  the  bankrupt  if  he  omits  to  surrender  within  42  days  after  notice, 
and  submit  to  be  examined  from  time  to  time  by  the  commissioners, 
and  upon  such  examination,  that  is,  on  his  examination  from  time  to 
time,  he  is  bound  fully  to  disclose  and  discover  his  estate,  &c. ;  and  by 
section  2,  the  commissioners  are  to  appoint,  within  the  42  days,  three 
several  meetings  for  the  purposes  aforesaid,  and  the  last  to  be  on  the 
42d  day,  and  the  bankrupt  is  to  attend  the  commissioners,  and  to  be 
free  from  arrest  during  the  42  days,  provided  that  be  is  not  in  custody 
at  the  time  of  his  surrender.  Now,  if  the  commissioners  receive  a 
complete  disclosure  of  his  effects  at  the  first  or  second  meeting,  the 
bankrupt  will  not  be  compellable  to  make  any  further  disclosure,  and 
conseauently,  the  last  examination  may  be  completed  at  the  first  or 
second  meeting.  It  follows,  therefore,  that  his  last  examination  may 
be  taken  on  either  of  those  days.  Considering  then  the  49  G.  8,  c 
121,  B.  13,  with  reference  to  the  provisions  of  the  5  G.  2,  c.  80,  s.  6,  I 
think  we  are  warranted  in  construing  the  words  "last  examination"  to 
mean  the  complete  disclosure  and  discovery  of  the  estate  and  effects  of 
the  bankrupt  made  from  time  to  time :  and  whatever  separate  atten- 
dances are  necessary  for  the  purpose  of  making  a  full  disclosure,  con- 
stitute together  the  last  examination. 

Best,  J.  I  think,  also,  that  the  words  last  examinatum  do  not  mean 
the  examination  which  may  take  place  on  the  last  day  of  meeting,  but 
the  full  and  final  disclosure  of  the  bankrupt's  estate  and  effects  upon 
apy  of  the  days  appointed  for  that  purpose,  and  that  the  commissioners 
may  bring  him  before  them  at  any  time  appointed  for  that  purpose. 

Judgment  for  the  defendant. 
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AMORY  V.  BRODRICK.— p.  712 

A.  corenanted  that  be  would,  from  time  to  time,  at  the  request  of  B.,  avow  and  confirm  all 
actions  that  B.  shoald  bring  in  respect  of  a  bond,  of  which  A.  was  the  obligee,  without 
relcafling  the  same.  Declaration  stated,  that  B.  commenced  an  action  in  the  name  of  A. 
against  the  obligor  of  the  bond,  and  that  A.  did  not,  although  often  requested  so  to  do, 
avow  and  justify  the  said  action,  but,  on  the  contrary  thereof,  executed  a  release  to  the 
obligor  of  all  actions,  bonds,  Ac^  by  reason  whereof  the  plaintiff  was  hindered  from  reco- 
vering the  principal  and  interest,  his  costs  and  other  expenses :  Upon  special  demurrer 
to  this  breach,  it  was  held,  first,  that  the  averment  of  request  was  unnecessary,  and  that  it 
therefore  required  no  venue,  inasmuch  as  it  appeared  that  the  defendant  had,  by  executing 
the  releBse,  disabled  himself  from  bringing  any  action  upon  the  bond.  Secondly,  that  it 
was  no  ground  of  demurrer  tn  the  whole  bnach,  that  the  plaintiff  was  not  entitled  to  re- 
cover the  special  damage. 

Covenant  upon  a  deed  made  between  the  defendant  Brodricky  one 
Rawlins,  and  the  plaintiff,  whereby  after  reciting  that  Joshua  Rowe, 
by  bond  of  the  5th  December,  1814,  became  bound  to  the  defendant, 
Brodrick,  in  8000/.,  conditioned  for  payment  of  4000/.,  and  that  the 
bond  had  become  forfeited  by  non-payment;  and  that  Rawlins  had 
contracted  with  Brodrick,  the  defendant,  for  the  purchase  of  the  bond, 
and  the  principal  and  interest  due  thereon,  for  1700/.;  and  that  Raw- 
lins was  indebted  to  Amory,  the  plaintiff,  in  1700/.,  for  money  advanced 
and  paid ;  and  that  Rawlins  had  agreed  to  assign  the  bond  absolutely  to 
Amory ;  it  was  witnessed,  that  in  pursuance  of  the  agreement,  and  for 
the  consideration  therein  mentioned,  he,  Brodrick,  at  the  request,  and 
by  the  direction  and  appointment  of  Rawlins,  assigned  to  Amory  the 
bond  and  all  moneys  due,  or  to  become  due  thereon.  Covenant  by 
Brodrick,  that  he  would  not  accept,  take,  or  receive  any  of  the  princi- 
pal moneys,  and  interest  thereby  intended  to  be  bargained  and  sold,  or 
make  void  the  indenture,  or  any  power  or  authority  thereby  given,  or 
in  pursuance  thereof  to  be  given ;  and  that  he  would  from  time  to 
time,  at  the  request  of  the  plaintiff,  avow,  ratify,  and  coufirm  all  such 
actions,  &c.,  as  the  plaintiff  should  lawfully  make,  take,  bring,  &c.,  in 
respect  of  the  said  premises  without  being  nonsuited,  or  otherwise  re- 
leasing the  same,  except  with  the  special  consent  of  the  plaintiff*.  The 
plaintiff  averred,  that  after  the  making  of  the  indenture,  he,  on  1 2th 
May,  1821,  commenced  an  action  in  the  name  of  Brodrick  against 
Rowe,  upon  the  bond,  to  recover  the  principal  and  interest ;  yet,  that 
the  defendant,  not  regarding  his  covenant,  did  not,  nor  would,  (although 
he  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  requested 
bjr  the  plaintiff  so  to  do,)  avow,  justify,  and  maintain,  ratify  or  confirm 
the  said  action  so  commenced ;  but,  on  the  contrary  thereof,  after  the 
making  of  the  said  indenture,  to  wit,  on  the  6th  day  of  March,  1821, 
&c.,  at,  &c.,  the  defendant  did  execute  to  Rowe  a  general  release  of  all 
actions,  bills,  bonds,  &c.  By  reason  whereof,  the  plaintiff  was  hin- 
dered from  recovering  the  principal  money  and  interest  made  payable 
by  the  bond,  and  in  proceeding  in  the  action  so  commenced  by  him, 
and  had  also  been  deprived  of  the  means  of  recovering  the  costs  in- 
curred by  the  action,  and  had  sustained  costs  in  endeavouring  by  rule 
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of  Court  to  set  aside  the  release.  Demurrer  to  this  breach  of  the  dec- 
laration, and  the  causes  assigned  were :  first,  that  there  was  no  venue 
to  the  allegation  of  request  in  the  declaration ;  and,  secondly,  that,  by 
that  breach,  the  plaintiff  sought  to  recover  damages  which  he  was  not 
entitled  by  law  to  recover. 

Q-aseleSj  in  support  of  the  demurrer.  By  this  deed,  the  defendant 
covenants,  at  the  request  of  the  plaintiff,  to  avow,  justify,  and  maintain 
all  actions  brought  by  him.  Lowe  v.  Kirhyy  Sir  W.  Jones,  56,  Peeke 
V.  Mithwolde^  Ibid.  85,  Banki  v.  Thwaites^  8  Leon,  73,  and  Back  v. 
Oieen^  5  T.  R.  409,  are  authorities  to  show,  that  a  speeial  allegation 
of  request  is  necessary ;  and  if  it  be  a  substantial  allegation,  it  ought 
to  have  had  a  venue.  [Baylet,  J.,  the  substantial  breach  begins  by 
the  words,  "  but  on  the  contrary  thereof."  In  Harris  v.  Mantle^  8  T. 
R.  807,  the  breach  assigned  was,  that  the  defendant  had  not  used  the 
premises  in  a  good  and  husbandlike  manner,  but,  on  the  contrary 
thereof,  had  committed  waste.  The  defendant  pleaded,  that  he  had 
not  committed  anv  waste,  but  used  the  premises  in  a  good  and  husband- 
like manner ;  and  it  was  held,  that  the  plaintiff  was  not  at  liberty  to 
show  that  the  defendant  had  not  managed  the  farm  in  a  husbandlike 
manner.]  The  plea  there  was,  that  he  had  not  committed  waste,  and 
upon  that  issue,  he  could  only  prove  waste.  [Baylbt,  J.  The  plea 
applied  to  both  parts  of  the  breach,  and  then  the  question  was,  what 
was  the  substantial  part  of  the  breach.]  Secondly,  the  breach  is  bad, 
because  the  costs  of  the  action  and  the  application  to  set  aside  the 
release  are  alleged  as  grounds  of  special  damage,  and  non  constat 
that  he  would  have  obtained  those  costs  in  the  action,  and  Sutton  v. 
Johnson^  1  T.  R.  493,  610,  is  an  authority  to  show,  that  that  would  be 
good  ground  of  error,  or  in  arrest  of  judgment. 

Chitij/j  contra^  was  stopped  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  first  cause  of  demurrer  as- 
signed is  not  sufficient  A  party  is  only  bound  to  allege  the  request, 
where  the  object  of  that  request  is  to  oblige  another  person  to  do  some- 
thing. Here,  the  defendant,  by  executing  the  release  to  R.,  has  dis- 
abled himself  from  supporting  any  action  whatever,  and  that  is  the 
substantial  part  of  the  breach,  and  a  request  is  wholly  unnecessary. 
As  to  the  second  cause  of  demurrer,  it  is  sufficient  to  say,  that  it  is  no 
good  ground  of  demurrer  to  the  whole  breach,  that  the  consequential 
damages  are  not  recoverable.  The  plaintiff  is  entitled  to  recover  some 
damage,  and  that  is  sufficient  to  support  the  breach. 

Batlet,  J.  The  case  of  Duffield  v.  Scott^  3  T.  R.  374,  is  an  au- 
thority to  show  that  the  last  ground  of  demurrer  cannot  be  supported. 
That  was  an  action  of  debt  on  bond  conditioned  for  the  performance 
of  covenants:  upon  oyer  of  the  bond  and  of  the  deed  there  appeared 
to  be  a  covenant  by  the  testator  to  indemnify  the  plaintiff  against  all 
Jebts  which  his  wife  should,  during  separation,  contract,  and  against 
the  payment  of  all  money,  and  all  his  costs  which  the  plaintiff  should 
be  put  to  by  his  wife's  contracts,  debts,  &c.  The  breach  assigned  in 
the  replication,  was,  that  A.  B.  had  brought  an  action  against  the  plain- 
tiff for  a  debt  which  his  wife  had  contracted  during  separation,  and  had 
recovered  judgment  for  the  debt  and  costs,  and  that  the  plaintiff  was 
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obliged  to  pay  the  same,  and  to  incur  expenses  m  the  defence  of  the 
suit ;  yet  that  the  defendant  did  not  indemnify  the  plaintiff  for  the  costs 
so  paid  by  him,  or  for  his  expenses.  Upon  demurrer  it  was  argued, 
that  the  replication  could  not  be  supported,  because  the  plaintiff  had 
assigned  a  breach  for  the  non-payment  of  a  gross  sum,  part  of  which 
the  defendant  was  not  bound  to  pay;  because,  in  order  to  entitle  plain- 
tiff to  recover  the  costs  and  expenses,  he  should  have  shown  tliat  he 
had  given  notice  of  it  to  the  defendant ;  but  it  was  held,  that  the  de- 
murrer could  not  be  supported,  for  the  defendant  was,  at  all  events, 
answerable  for  the  debt,  and  it  was  no  objection  to  the  action  that  the 
plaintiffs  sought  to  recover  more  than  they  were  actually  entitled  to. 
So,  too,  in  covenant,  if  some  of  the  breaches  are  good,  and  the  others 
not,  it  is  no  ground  of  demurrer  to  the  whole  declaration,  but  the  plain- 
tiff shall  have  judgment  for  the  breaches  well  assigned,  Pinkney  v.  In- 
habitants  de  Rotel^  2  Saund.  379.  As  to  the  other  point,  it  is  clear 
that  the  allegation  of  the  request  was  unnecessary  in  this  case,  inas- 
much as  the  defendant  had,  by  executing  the  release,  wholly  disabled 
himself  from  bringing  an  action  on  the  bond. 

HoLROYD,  J.  Where  a  party  covenants  not  to  do  a  thing,  a  breach 
s  well  assigned,  by  showing  that  he  has  done  it.  The  effect  of  the 
breach  assigned  in  this  case,  is,  that  the  defendant  has  done  a  particu- 
lar act,  whereby  he  has  wholly  disabled  himself  from  avowing,  &c 
The  allegation  of  request,  therefore,  was  wholly  unnecessary.  On  the 
other  question,  the  formal  words  of  demurrer  show,  that  the  objection 
cannot  be  sustained.  The  words  are,  that  the  said  breach,  and  the 
matters  therein  contained,  are  not  sufficient  in  law.  Now  the  objection 
is,  not  that  the  whole  breach  is  insufficient,  but  that  a  part  of  it  is  bad. 
If,  however,  there  be  any  breach  of  covenant  assigned,  in  respect  of 
which  the  plaintiff  is  entitled  to  recover,  a  further  allegation,  that  he 
has  thereby  sustained  special  damage,  which  by  law  he  is  not  entitled 
to  recover,  will  not  prevent  him  from  maintaining  his  action.  If  thif 
objection  be  a  ground  of  demurrer  in  itself,  it  should  at  all  events,  have 
b  sen  confined  to  that  part  of  the  breach  only. 

B£ST,  J.,  concurred. 

Judgment  for  the  plaintiff 
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SMITH  V.  PRITCHARD.— p.  717. 

Under  the  58  G.  8,  o.  141,  8.  2,  it  is  requisite  that  the  memorial  of  an  aoDuity  ehoald 
contain  the  names  and  places  of  abode  of  the  witnesses  to  a  warrant  of  attorney,  given 
as  a  collateral  security ;  and,  therefore,  where  it  was  thus  stated,  A.  B.,  clerk  to  J. 
S.  of  D.  Street,  in  the  county  of  M.,  gent. :  Held,  that  this  was  not  sufficient,  it 
appearing  that  A.  B.  did  not  reside,  but  only  attended  at  the  office  there  at  the  time. 

Carter  had  obtained  a  rule  nisi  for  setting  aside  a  warrant  of  attor- 
ney, and  the  judgment  entered  up  thereon,  given  to  secure  an  annuity, 
on  the  ground  that  the  description  or  place  of  abode  of  the  witness  to 
the  warrant  of  attorney  was  not  correctly  stated  in  the  memorial.  It 
appeared  from  the  affidavits  that  it  was  thus  stated  in  the  memorial : 
"  Charles  Rilot,  clerk  to  William  Ager,  of  Great  Marlborough  street,  in 
the  county  of  Middlesex,  gentleman."  Charles  Rilot  did  not  reside  in 
Great  Marlborough  street ;  but  was  a  clerk  to  Mr.  Ager,  who  resided 
there ;  and  it  was  sworn  that  he  had  been  well  known  to  the  defendant 
for  thirteen  years.  In  support  of  the  rule  Darwin  v.  Lincoln^  ante, 
444,  was  cited. 

Denman  showed  cause.  In  Darwin  v.  Lincoln  the  subscribing  witness 
was  merely  described  as  clerk  of  Mr.  Birkett,  and  Mr.  Birkett's  resi- 
dence was  not  added.  So  that  there  is  a  distinction  between  the  two 
cases ;  for,  here,  he  is  described  as  clerk  to  Mr.  Ager,  of  Great  Marl- 
borough street,  and  the  place  where  he  may  be  found  does  appear  in 
the  memorial.  The  55  G.  8,  e.  141,  s.  2,  only  requires  that  the  names 
of  the  parties  and  witnesses  should  be  stated  in  the  memorial,  and 
nothing  is  said  of  their  places  of  abode.  It  is  true,  the  schedule, 
under  the  head  of  names  of  witnesses,  states,  ^^E.  F.  of."  But,  by 
the  act,  that  schedule  is  to  be  varied  according  as  the  circumstances 
of  the  particular  case  may  reasonably  require.  And  there  may  be 
cases  in  which  a  witness  has  no  place  of  residence.  As,  for  instance, 
if  he  be  a  soldier  or  sailor.  The  word  ^'  of*  may  mean,  therefore,  that 
in  such  an  event  he  should  be  described  as  E.  F.  of  such  a  regiment, 
or  of  such  a  ship.  The  meaning  of  it  is  only,  that  a  description  of  the 
witness  is  to  be  given,  in  order  that  he  may  be  ascertained  and  identi- 
fied. Here  he  is  so.  The  description  in  this  memorial  would  be  suffi- 
cient in  the  case  of  an  affidavit  made  by  him.  It  must,  surely,  be 
more  satisfactory  to  describe  him  in  this  manner  than  to  have  stated 
some  obscure  lodging,  where  his  temporary  residence  may  have  been 
when  the  deed  was  executed.  As  to  the  merits  of  the  case,  it  is  clear 
that  the  defendant  could  not  have  been  put  to  any  inconvenience  by  it; 
for  it  is  sworn  that  he  had  been  thirteen  years  acquainted  with  the 
witness. 

Marryat  and  Cartery  contra.  In  Darwin  y.  Lincoln  the  witness  was 
described  as  clerk  to  Mr.  Birkett,  who,  in  the  deed,  was  described  as 
of  Cloak-lane;  so  that  there  his  residence  did  appear.  Here,  the 
attorney  might,  if  applied  to,  refuse  to  give  information  as  to  the  wit- 
ness.    They  were  then  stopped  by  the  Court. 

Abbott,  C.  J.     I  still  retain  the  opinion  which  I  delivered  in  Dar- 
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win  V.  Lincoln^  that  taking  the  second  clause  of  the  53  6.  3,  c.  141, 
and  the  schedule  together,  they  require,  not  merely  that  the  name,  but 
the  place  of  abode  of  the  witness  should  be  stated  in  the  memorial. 
For  the  second  clause  requires  that  the  names  of  the  witnesses  shall 
be  inserted  in  the  form  or  to-  the  effect  following,  and,  in  the  form  given 
by  the  schedule,  after  the  name  of  the  witness,  the  word  "of  is  in- 
serted. Now,  that  must  mean,  as  it  seems  to  me,  that  his  place  of 
residence  should  be  added.  The  case  of  a  soldier  or  a  sailor,  who  may 
have  no  place  of  residence  at  the  time,  has  been  mentioned.  Possibly 
those  cases  may  be  provided  for  by  the  subsequent  words  of  the  clause, 
giving  a  power  of  making  such  alterations  in  the  schedule  as  the  nature 
and  circumstances  of  the  particular  case  may  reasonably  require  ;  and 
if,  therefore,  the  witness  has  really  no  place  of  residence,  the  memorial 
may  be  sufficient,  if  it  contain  a  description  of  him  like  that  suggested 
in  argument.  But  that  is  not  suggested  in  the  present  case.  I'here 
may  be  very  good  reasons  why  the  legislature  should  require  the  resi- 
dence of  the  party  to  be  stated :  for,  by  applying  there,  information 
may  be  obtained  from  persons  perfectly  disinterested,  which  may  not 
always  be  the  case  where  application  is  made  at  the  attorney's  office, 
where  the  deeds  have  been  executed.  Rule  absolute. 


The  KING  t;.  The  Inhabitants  of  WHITEHAVEN.— p.  720. 

Where  the  unemancipated  daughter  of  an  Irishman,  not  haTing  aoqaired  any  settlement 
of  his  own  in  England,  became  pregnant,  being  unmarried,  and  as  such  was  actnallj 
chargeable  under  85  G.  8,  c.  101,  s.  6 :  Held,  that  this  did  not  make  her  father  and 
the  rest  of  his  family  remorable  by  a  pass  to  Ireland  under  59  G.  8,  o.  12,  s.  83 ;  but 
that  the  daughter  might  be  remored  by  an  order  to  the  place  of  her  birth  in  England. 

Upon  an  appeal  by  the  inhabitants  of  the  township  of  Workington, 
in  the  county  of  Cumberland,  asainst  an  order  of  removal  of  Mary 
M'Cormick,  from  the  township  of  Whitehaven,  in  the  said  county,  to 
the  township  of  Workington ;  the  sessions  quashed  the  order,  subject 
to  the  opinion  of  this  Court  upon  the  following  case.  The  pauper, 
Mary  M'Cormick,  an  unmarried  woman  with  child,  and  thereby  charge- 
able, but  who  had  not  applied  for  or  received  parochial  relief,  was  re- 
moved from  Whitehaven  to  Workington,  as  the  place  of  her  birth 
settlement.  The  pauper,  at  the  time  of  her  removal,  was  above  the 
age  of  twenty-one,  had  gained  no  settlement  for  herself,  was  uneman- 
cipated,  and  living  with  her  father  and  mother,  as  part  of  their  family. 
The  father  and  mother  were  both  Irish,  and  had  gained  no  settlement 
in  England.  The  father  had  not  applied  for  or  received  any  relief 
from  the  removing  township,  for  himself  or  any  part  of  his  family. 
The  father  was  not  examined  by  the  removing  magistrates.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether,  under  the  provisions 
of  the  59  Geo.  3,  c.  12,  and  the  above  circumstances,  the  pauper  was 
properly  removed  to  the  place  of  her  birth  settlement. 

Jl  PoUoch  and  Armstrongj  in  support  of  the  order  of  sessions. 
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Here  the  removal  was  improper ;  for  the  whole  family  should  have  been 
removed  by  a  pass  to  Ireland,  under  59  Geo.  3,  c.  1£,  s.  38.  That  act 
provides,  that  if  an  Irishman,  not  having  gained  a  settlement  in  any 
part  of  England,  shall  become  chargeable  to  any  parish,  by  himself  or 
his  family,  they  shall  be  passed,  under  the  provisions  of  that  act,  to 
Ireland.  Now  here  the  pauper  did  become  chargeable  by  his  family : 
for  his  daughter  beine  an  unmarried  woman,  and  pregnant,  was,  accord- 
ing to  the  85  Greo.  8,  c.  101,  s.  6,  actually  chargeable  to  the  parish 
where  she  was  residing. 

Per  Curiam,  We  are  of  opinion  that  the  chargeability.  contem- 
plated by  the  legislature  in  59  ueo.  8,  c.  12,  s.  88,  was  the  actual  ask- 
ing for  parish  relief,  and  not  the  constructive  chargeability  created  by 
85  Geo.  8,  c.  101,  s.  6.  The  order  of  sessions  is  wrong,  and  must  be 
quashed.  Order  of  sessions  quashed. 

Scarlett  and  Courtenay  were  to  have  argued  on  the  other  side. 


DOE  on  the  several  demises  of  DRIVER,  FINES,  and  Another,  v. 
BOWLING.— p.  722. 

Wliere  a  teaUtor,  after  deviring  his  estates  to  his  wife  for  life,  bequeathed  certain  specific 
real  property  (which  he  described  particularly)  to  each  of  his  three  daughters  in  feie,  and 
then  bequeathed  the  surplus  remaining  book-debts,  ready  money,  moneys  in  the  funds, 
upon  bond,  and  otherwise  wbaLsoever,  share  and  share  alike,  to  be  divided  amongst  bii 
three  daughters,  to  be  paid  them  severally  at  twenty-two,  their  equal  shares,  and  the  in- 
terest in  the  meantime;  and  in  case  either  of  them  died  before  twenty-two,  or  single,  or 
before  marriage,  that  the  deceased's  portion  should  be  equally  divided  between  the  two 
sorvivora,  share  and  share  alike,  or  their  heira ;  and  in  case  two  died  without  heirs,  that 
the  whole  should  devolve  to  the  survivor  and  her  heirs,  **  in  coat  no  husband  uhu  Uth 
mg.  If  40,  they  enivy  the  properlif  during  Ufe  onfy,  and  afterwardt,  her  or  their  for' 
tune  goee  to  the  hetr  or  heire  of  the  wurvivur  or  turvivore  at  iawf**  and  that  in  case  all 
his  three  daughters  die  without  heirs,  and  kave  no  husband  livings  or  at  the  decease  of 
the  said  husband  or  husbands,  certain  legscies  should  be  paid  **  out  of  the  beforemen- 
tioned  estates;'*  and  that  all  the  resitlue  of  the  estates  should  be  sold,  and  equally  divided, 
share  and  share  alike,  amongit  his  (the  testator*s)  brothers  and  sisters:  Heid,  that  this 
Utter  devise  extended  both  to  the  real  and  personal  estate,  and  that  the  husbands  of  each 
of  the  daughters,  by  necessary  implication,  took  an  estate  for  life  in  the  real  property  b^ 
queatfaed  to  their  respective  wives. 

Ejectment  for  certain  premises,  at  Croydon,  in  Surrey.  The  case 
was  tried  at  the  Spring  assizes  for  that  county,  in  1821,  and  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  following  case :  James  Harris,  now  deceased,  being  seized  in  fee, 
of  the  premises,  on  the  25th  December,  1796,  duly  made  his  will, 
whereby  he  directed  his  executors  to  sell  his  business  and  stock  in 
trade  for  the  best  price  that  could  be  got  for  them,  and  to  allow  his 
wife,  Sarah,  during  her  life,  the  use  of  such  part  of  his  household  fur- 
niture, &c.,  as  she  might  choose ;  and  after  her  decease,  to  divide  such 
household  furniture,  &c.,  equally  amongst  his  three  daughters,  Elizabeth, 
Ann,  and  Sarah.  And  he  then  devised  to  his  wife,  for  life,  all  his  free- 
hold estates,  houses,  lands,  and  buildings  whatsoever ;  and  at  her  de- 
cease, he  bequeathed  certain  specific  real  property  to  each  of  his  three 
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daughters,  in  fee.  Each  devise  described  very  particularly  the  lands,  &c., 
given  to  each  daughter.  And  he  then  bequeathed  as  follows :  And  alsi> 
after  my  decease,  and  all  my  just  debts  are  fully  paid,  and  my  business 
and  stock  in  trade  disposed  of,  the  surplus  remaining,  and  book-debts, 
with  all  my  ready  money  and  moneys  in  the  public  funds,  and  moneys 
upon  bonds,  and  mortgage,  and  otherwise,  whomsoever,  wheresoever 
and  whatsoever,  I  give  equally,  share  and  share  alike,  to  be  divided 
amongst  my  three  daughters,  Elizabeth,  Ann,  and  Sarah,  to  be  paid 
them  severally  when  they  arrive  to  the  age  of  twenty-two  years,  their 
equal  share,  and  not  before:  and  desire  my  executors,  &c.,  may  place 
the  said  sum,  be  what  it  will,  out  to  interest,  either  in  the  public  funds 
or  for  other  real  security,  and  apply  the  interest  to  their  support,  in  or- 
der for  the  said  interest  to  find  them  food  and  clothes,  and  pay  for  their 
education,  or  what  is  judged  needful  by  their  trust,  so  that  they  may 
not  be  obliged  to  live  upon  any  part  of  their  mother's  small  income ; 
and  in  case  either  of  my  three  daughters,  Elizabeth,  Ann,  or  Sarah, 
shall  die  before  they  arrive  to  the  age  of  twenty-two  years,  or  die 
single,  or  before  marriage,  the  said  deceased's  portion  shall  be  equally 
divided  between  the  two  surviving  sisters,  share  and  share  alike,  or 
their  heirs;  also,  in  case  two  of  my  daughters  die  without  heirs,  then 
the  whole  devolves  to  the  surviving  one,  and  her  heirs,  in  case  no  hus- 
band is  living;  if  so,  they  enjoy  the  property  during  life  only,  and  after- 
wards her  or  their  fortune  goes  to  the  heir  or  heirs  of  their  sister,  as 
heirs  at  law.  I  also  make  this  reserve,  in  case  all  my  three  daughters 
shall  die  without  heirs,  and  leave  no  husband  living,  or  at  the  decease 
of  the  said  husband  or  husbands,  should  it  happen  such  then  exist  at 
their  decease,  I  give,  out  of  the  before-mentioned  estates,  &c.,  [he  then 
specified  certain  pecuniary  legacies.]  And  if  this  should  so  nappen, 
when  those  legacies  are  so  paid,  I  leave  and  give  all  residue  of  my 
estates  that  remains,  to  be  sold,  and  equally  divided,  share  and  share 
alike,  amongst  my  three  brothers  George,  Edward,  and  Joseph  Harris, 
and  sister  Sarah  Barnett,  or  their  heirs.  On  the  22d  January,  1799, 
the  testator  died,  leaving  Sarah,  his  wife,  and  Elizabeth,  Ann,  and  Sa- 
rah, his  daughters  and  only  children  surviving.  In  the  month  of  Sep- 
tember, 1808,  Elizabeth  died,  unmarried  and  under  the  age  of  twenty- 
two  years.  On  the  20th  June,  1807,  Ann  married  the  defendant,  and, 
after  attaining  her  age  of  twenty-two  years,  died  in  May,  1808,  with- 
out issue.  On  the  29th  of  August,  1809,  Sarah  married  A.  P.  Driver, 
one  of  the  lessors  of  the  plaintifi';  and  afterwards  on  the  26th  day  of 
April,  1819,  died,  leaving  issue.  In  September,  1820,  the  testator's 
widow  died.  The  present  ejectment  was  brought  to  recover  possession 
of  a  moiety  of  a  house  originally  contained  in  the  specific  device  in  fee 
to  Elizabeth,  which  moiety  was  claimed  by  the  defendant  as  devisee 
imder  the  above-recited  clause.  The  question  for  the  consideration  of 
the  Court  was,  whether,  under  the  above  clause,  the  defendant  was  or 
was  not,  on  the  1st  day  of  January,  1821,  entitled  as  such  devisee.  It 
was  admitted,  on  a  question  put  by  Abbott,  C.  J.,  that,  on  the  death 
of  all  the  three  daughters,  without  issue,  the  heir  at  law  of  the  sur* 
vivor  would  be  one  of  their  three  uncles,  mentioned  in  the  residuary 
Clause  of  the  will. 
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Plattj  for  the  lessors  of  the  plaintiff,  contended  that  the  latter  part 
of  the  will  was  confined  to  the  testator's  personal  estate  only,  and 
therefore,  that  the  defendant  did  not,  as  husband  of  Ann,  take  an 
estate  for  life  in  the  moiety  of  the  house,  which,  on  the  death  of  Eliza- 
beth, descended  on  her  and  Mrs.  Driver,  as  surviving  coheiresses.  The 
testator  first  disposes  of  all  his  real  property  in  fee  to  his  three  daugh- 
ters, and  then  altogether  of  his  personal  estate.  The  daughters  are  to 
take  equal  shares,  and  the  interest  of  their  shares  is  to  be  applied  to 
their  support.  And  then,  in  case  one  of  them  dies  under  22,  her  por- 
tion is  to  be  equally  divided ;  and  if  two  die  without  heirs,  then  the 
whole  devolved  on  the  survivor.  All  this  applies  to  the  personal  pro- 
perty, for  the  words  share  and  portion  are  synonymous,  and  the  former 
clearly  is  confined  to  the  personal  estate.  If  so,  the  devise  by  implica- 
tion to  the  husband  for  life  cannot  apply  to  the  real  estate,  and  then 
the  defendant  has  no  title. 

Chittyj  contra.  The  devise  applies  to  the  whole,  both  real  and  per- 
sonal. The  word  portion  obviously  refers  to  the  previous  division  made 
by  the  testator  of  specific  portions  of  his  real  property  to  his  three 
daughters.  And  the  words  following  them,  reliea  on  by  the  other  side, 
are  strong  to  this  effect.  For  the  testator,  after  saying,  that  the  whole 
devolves  to  the  surviving  daughter  in  case  no  husband  be  living,  adds, 
^^  if  80  they  enjoy  the  property  during  life  only,  and  afterwards  her  or 
their  fortune  goes  to  the  heir  of  the  surviving  sister  as  heirs  at  law.*' 
These  words  property  and  fortune,  apply  to  the  whole  given  by  the 
will,  and  the  devbe  over  is  to  the  heirs  of  the  sister  as  heirs  at  law, 
which  can  only  be  in  case  of  real  property.  Then  the  devise  over  to 
the  uncles  is  also  strong ;  for  he  gives  legacies  '^  out  of  the  before-men- 
tioned estates,"  which  is  strong  to  show  real  property  was  intended, 
and  ultimately  after  these  legacies  are  paid,  devises  all  the  residue  of 
his  estates  to  be  sold  and  equally  divided.  Now  what  was  to  be  sold  ? 
That  expression  applies  to  real  property  peculiarly.  Then  taking  the 
whole  will  together,  it  is  clear  the  testator  meant  to  include  in  this 
part  of  it,  real  property.  If  so,  the  moiety  of  Elizabeth's  real  estate 
comes  under  the  will  to  Ann,  and  the  defendant  being  entitled  under 
the  will  to  a  life  estate  in  that  property,  is  entitled  to  the  judgment  of 
the  Court. 

Abbott,  C.  J.  There  is  considerable  obscurity  and  confusion  in 
this  will ;  hut,  upon  the  whole,  I  am  of  opinion,  that  the  residuary 
clause  and  the  gift  over  apply  both  to  the  real  and  personal  property  of 
the  testator,  and  are  not  confined  to  the  latter.  The  primary  intention 
of  the  testator  seems  to  have  been,  that  all  his  property  should  be  di- 
vided equally  amongst  his  three  daughters,  and  that  their  respective 
issue,  if  they  had  any,  should  inherit  their  mother's  share.  He  does 
not  leave  them  the  whole  property  as  tenants  in  common,  but  assigns 
certain  specific  portions  of  it  to  each  daughter,  and  then  leaves  the  re- 
sidue ^«  equally,  share  and  share  alike  to  them,  to  be  paid  at  22,  their 
equal  share.'*  Then  comes  the  provision,  that  in  case  of  the  death  of 
any  one  of  them  before  she  arrived  at  22,  or  in  case  she  died  single, 
her  portion  should  be  divided  equally  between  the  two  survivors,  share 
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and  share  alike,  or  their  heirs.  Now,  it  seems  to  me  manifest,  that  the 
word  portion  in  this  part  of  the  will  is  not  confined  to  the  personal  es- 
tate of  the  testator,  but  applies  to  his  real  property  also.  The  will  then 
proceeds  to  state,  that  in  case  two  of  his  daughters  die  without  heirs, 
the  whole  should  devolve  <<to  the  survivor  and  hef  heirs,  in  case  no 
husband  is  living,  if  so,  they  enjoy  the  propierty  during  life  only,  and 
afterwards  her  or  their  fortune  go  to  the  heirs  of  their  sister  as  heirs  at 
law."  And  in  case  all  three  die  without  issue  <<and  leave  no  husband 
living,  or  at  the  decease  of  such  husband,  should  it  happen  such  then 
exist  at  their  decease,"  he  gives  certain  legacies  out  of  "  the  before 
mentioned  estates,"  and  all  the  residue  of  the  estates  to  be  sold  and 
equally  divided  among  his  three  brothers,  share  and  share  alike. 
Now  it  seems  to  me,  that  the  word  estates  is  large  enough  to  compre- 
hend, and  is  most  properly  applicable  to  real  property,  and  the  direc- 
tion Ihat  the  estates  shall  be  sold  confirms  that  opinion.  The  provision 
in  the  will  respecting  the  husband,  is  not  an  unusual  provision.  Al- 
though, therefore,  there  are  no  express  words  giving  an  estate  for  life 
to  the  husband,  yet  as  it  appears  from  the  will,  that  the  heir  at  law  is 
not  to  take  till  after  his  death,  it  seems  that  the  husband  by  necessary 
implication  takes  an  estate  for  life.  The  defendant  is  therefore  entitled 
to  our  judgment. 

Bayley,  J.  If  an  estate  be  given  to  the  heir  at  law  expressly  after 
the  death  of  A.,  A.  takes  an  estate  for  life  by  implication.  Now  that  is 
clearly  the  case  here,  unless  the  latter  part  of  the  will  be  confined  to 
the  personal  property  alone:  and  taking  the  whole  will  together,  it 
seems  to  me,  that  is  not  so  confined,  but  that  it  extends  to  the  real 
property  also. 

floLROYD  and  Best,  Js.,  concurred. 

Judgment  for  the  defendant 


The  KING  v.  CLARK.— p.  728. 
SAME  V.  SAME. 

Defendant  being  taken  up  on  the  Sth  June,  upon  an  indictment  for  a  libel,  entered  into 
a  recognisance  to  appear  and  plead,  within  the  first  eight  days  of  Trinity  term,  and 
to  try  the  caoae  at  the  aittinga  after  that  term.  The  defendant  pleaded  not  guilty,  but 
did  not  give  noticea  of  trial  or  make  up  the  record  either  for  the  aittinga  after  Tri- 
nity «r  Michaelmas  terma,  nor  were  the  recognizances  respited.  'J'he  pnisecutors  gave 
notice  of  trial  after  Trinity  and  Michaelmas  terras,  but  the  causes  were  not  tried.  The 
defendant  was  ready  and  willing  to  take  his  trial  on  tK>th  these  occasions.  The  recog- 
nizances were  estreated  in  Hilary  term,  without  any  notice  to  the  defendant  or  any 
motion  by  the  pniaecutor:  Held,  that  this  estreat  was  regular. 

Bingham  moved  for  a  rule,  calling  upon  the  officer  of  the  crown 
office,  who  had  estreated  the  defendant's  recognizances  in  these  cases, 
lo  show  cause  why  the  estreat  should  not  be  set  aside  for  irregularity, 
and  why  he  should  not  pay  the  costs  occasioned  thereby.  It  appear- 
ed that  the  defendant  was  taken  up  under  a  Judge's  warrant,  issued 
against  him  upon  an  indictment  found  by  the  grand  jury  in  this  court 
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in  Easter  tenn  last,  for  publishing  a  blasphemous  libel,  and  that  he  on 
the  8th  June  last,  entered  into  the  usual  recognizance,  himself  in  80/. 
and  two  sureties  in  40/.  each,  to  appear  and  plead  within  the  first  eight 
days  of  the  then  next  Trinity  term,  and  to  try  the  cause,  at  the  Mid- 
dlesex sittings  after  that  term,  and  personally  to  appear  upon  the  re- 
turn of  the  postea,  if  convicted,  and,  in  the  meantime  to  be  of  good 
behaviour.  To  this  indictment  he  pleaded  not  guilty,  on  the  2dd  June. 
On  the  29th  June,  another  indictment  having  been  found  against  him 
by  the  grand  jury  in  this  court  for  a  subsequent  publication  of  the  same 
libel,  he  pleaded  not  guilty  thereto;  and,  on  the  30th  June,  entered  into 
a  second  recognizance,  himself  in  80/.  with  one  surety  in  80/.  for  pe- 
remptorily proceeding  to  the  trial  of  that  indictment  at  the  Middlesex 
sittings  after  Trinity  term,  and  in  the  meantime,  for  being  of  good  be- 
haviour. The  defendant  did  not  give  notices  of  trial,  or  make  up  the 
records  in  either  of  these  prosecutions,  either  after  Trinity  or  Michael- 
mas terms,  nor  did  he  obtain  any  rules  for  respiting  the  estreating  of 
the  recognizances.  The  prosecutors,  however,  gave  notices  of  trial 
after  Trinity  term;  but  there  being  no  sittings  at  Westminster,  the 
causes  were  not  tried.  In  Michaelmas  term  they  gave  notices  again, 
and  made  up  the  records  for  trial.  The  causes  after  having  been  ap- 
pointed for  trial,  were,  in  consequence  of  the  pressure  of  business,  made 
remanets  to  the  sittings  after  Hilary  term,  upon  the  prosecutors'  re- 
cords. In  Hilary  term  the  recognizances  were  estreated,  (without  any 
notice  to  the  defendant,  or  any  motion  for  that  purpose  made  by  the 
prosecutors,)  in  consequence  of  the  defendant's  default,  in  not  giving 
notices  and  making  up  the  records,  either  in  Trinity  or  Michaelmas 
terms  last.  It  was  contended,  on  the  part  of  the  defendant,  that  the 
estreat  was  irregular,  inasmuch  as  the  records  having  been  actually 
taken  down  for  trial  by  the  prosec;utors,  no  default  had  been  made  by 
the  defendant,  who  was  ready  and  willing  to  be  tried  there.  And,  be- 
sides, in  this  case,  the  defendant  had  no  notice  of  his  default. 

Per  Curiam.  It  was  the  defendant's  duty  in  pursuance  of  his  recog- 
nizances to  be  prepared,  according  to  the  practice  of  the  Court,  to  try 
at  the  sittings  after  Trinity  or  Michaelmas  terms,  and  he  was  not  so 
prepared:  for  he  neither  gave  notice  to  the  prosecutors,  nor  made  up 
the  records  on  either  occasion.  And  the  prosecutors  having  done  so  is 
injmaterial  to  the  question.  There  was  no  necessity  to  give  any  notice 
lo  him  that  his  recognizances  would  be  estreated:  for  he  was  bound  to 
take  notice  of  the  terms  of  his  own  recognizances.  The  rule  must,  there 
fore,  be  refused,  the  estreat  being  quite  regular,  and  conformable  to  the 
ordinary  practice  of  the  Court. 

Rule  refused 
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Ex  parte  GRIFFITH  GRIFFITHS.— p.  780. 

The  Court  will  grant  a  habeas  corpus  to  the  warden  of  the  fleet,  to  take  the  body  of  a  debtor 
ooofined  there,  before  a  magistrate,  to  be  examined  from  time  to  time,  respecting  a  charge 
of  felony  or  misdemeanor. 

Chitty  moved  for  a  writ  of  habeas  corpus  to  be  directed  to  the 
warden  of  the  fleet,  commanding  him  to  carry  the  body  of  Griffith  Grif- 
fiths before  the  lord  mayor^  or  some  other  justice  of  the  city  of  Lon- 
don at  the  Mansion-house  there,  from  day  to  day  to  be  examined, 
touching  a  charge  of  felony  and  misdemeanor.  It  appeared  by  the 
affidavit  of  the  sole  owner  of  the  ship  Samuel  of  Liverpool,  that  Grif- 
fiths was  the  master  of  that  ship,  which  was  in  February,  1821,  charter- 
ed on  a  voyage  from  Liverpool  to  the  Brazils,  and  back,  and  that  Grif- 
fiths having  had  the  certificate  of  registry  duly  delivered  to  him  as  mas- 
ter, had  deviated  and  otherwise  misconducted  himself  during  the  voyage ; 
and  on  the  27th  of  April  last,  arrived  with  the  ship  in  the  port  of  Lon- 
don. Upon  this  he  was  personally  required  by  the  owner  to  deUver  up 
either  to  him,  or  at  the  custom-house  to  the  proper  officer  there,  the 
certificate  of  registry.  But  he  refused  altogether  so  to  do;  whereupon 
the  owner  had  applied  to,  and  obtained  a  warrant  against  him  from  the 
lord  mayor,  for  the  purpose  of  proceeding  to  convict  him  of  the  offence 
pursuant  to  the  statute  of  34  G.  3,  c.  68,  s.  18,  and  thereby  enabling 
himself  to  obtain  a  registry  de  nova  of  the  ship  if  necessary^  Griffiths 
being,  however,  at  this  time,  a  prisoner  in  the  fleet  for  debt,  there  was 
no  power  of  taking  him  under  the  warrant  unless  the  Court  granted  this 
writ.     And  he  referred  to  Rex  v.  fFoodhanif  2  Str.  828. 

The  Court  thought  it  a  proper  case  for  their  interference,  and  there- 
upon directed  the  writ  to  issue. 

Writ  granted. 


The  KING  V.  EDMUND  GRIFFITHS,  Esq.— p.  731. 

Where  a  return  to  a  msndamus  to  restore  a  party  to  a  corporate  office  ii  deiectiTe  in  form, 
bat,  on  the  whole,  it  appears  that  there  is  good  ground  for  a  motion,  the  Court  will  not 
award  a  peremptoiy  mandamus ;  the  only  effisct  of  which  would  be  to  compel  the  corpora- 
tion to  restore  an  offioer  whom  they  would  be  bound  immediately  to  remove  in  a  more 
formal  manner. 

Mandamus  directed  to  the  mayor,  aldermen,  and  common  council 
of  the  city  of  Bristol,  to  restore  the  defendant  to  the  office  of  steward  of 
the  Tolzey  Court  of  that  city.  The  corporation  returned  in  substance 
as  follows:  That  the  mayor,  burgesses  and  commonalty  of  the  city  of 
Bristol  were  a  corporation  by  prescription.  And  that  the  Court  of  the 
Tolzey  in  the  said  city  was  an  ancient  court  of  record,  holden  in  the 
Guildhall  of  the  said  city,  before  the  sheritTs,  according  to  the  law  of 
merchants,  and  according  to  the  immemorial  usage  and  custom  of  th(> 
said  city,  and  according  to  the  liberties  granted  by  charter,  having  cog- 
nizance of  pleas  to  an  unlimited  amount,  and  having  also  privilege  of 
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proceeding  by  foreign  attachment;  and  that  the  oflice  of  steward  of  the 
said  court,  was  an  office  of  great  trust,  touching  the  administration  of 
justice  therein;  and  that  it  was  the  duty  of  the  steward  to  attend  the 
court  whenever  the  same  was  holden,  and  more  particularly  courts  ap- 
pointed for  trials  of  causes  at  issue.  It  then  set  out  a  charter  of  Charles 
the  Second,  incorporating  the  common  council,  and  giving  a  power  of 
making  by-laws,  and  providing,  that  in  case  of  death,  a  motion,  &c., 
the  steward  should  be  elected  by  the  mayor  and  common  council.  On 
the  10th  September,  1795,  Mr.  Griffiths  was  elected  by  the  common 
council,  and  took  the  oath  of  office.  In  1814,  whilst  the  defendant  was 
steward,  it  appearing  to  be  exp^ient  that  courts  should  be  holden  more 
frequently  than  they  had  usually  been,  it  was  determined  by  the  Court 
that  they,  in  future,  should  be  holden  every  week,  except  during  the 
time  of  holding  the  Pie  Poudre  Court;  and  that  courts  for  rules  and 
courts  for  trials  should  be  held  on  each  alternate  Monday,  of  which  de- 
termination the  defendant  gave  public  notice.  For  upwards  of  three 
years  after  such  determination,  and  during  the  time  the  defendant  con- 
tinued to  reside  at  Bristol,  the  court  was  generally  holden  every  week, 
except  during  the  time  of  holding  the  Pie  Poudre  Court,  and  during 
all  that  time  the  defendant  usually  attended  the  courts,  as  well  when 
they  were  held  for  rules  as  for  trials.  In  April,  1818,  he  was  appoint- 
ed a  police  magistrate  in  London,  and  from  thence  continually  ceased 
to  reside  in  Bristol,  or  within  100  miles  thereof,  the  office  of  police 
magistrate  being  one  of  great  trust,  and  requiring  almost  constant  at- 
tendance in  London,  and  from  that  time  he  ceased  to  attend  the  courts 
regularly.  There  were  held  between  April,  1818,  and  January,  1821, 
seventy  courts  for  rules,  of  which  the  defendant  had  attended  few,  if 
any;  and  only  thirteen  courts  for  trials  could  be  held  during  that  time. 
On  the  9th  of  June,  1819,  on  complaint  being  made  to  the  mayor  and 
conunon  council,  he  was  requested  to  attend  every  court.  On  the  15th 
September,  1819,  the  sheriflf  reported  that  37  courts  had  been  held  from 
15th  December,  1818,  to  September,  1819;  of  which  the  steward  had  at- 
tended only  five,  and  that  many  questions  of  difficulty  had  arisen,  and 
improper  responsibility  had  been  thrown  on  the  sheriffs.  Upon  this 
there  was  an  order  to  him  to  attend  every  court.  The  return  then 
stated  that  many  courts  had  been  held  afterwards,  and  that  defendant 
had  in  particular  omitted  attending  two,  viz.,  8th  and  15th  November. 
On  the  28th  June,  1819,  the  sheriffs  appointed  a  court  for  trials,  of 
which  notice  was  givisn  to  the  defendant,  stating  that  there  were  causes 
at  issue,  and  ready  for  trial;  but  he  did  not  attend,  in  breach  of  the  du- 
ty of  his  office.  The  same  happened  on  the  29th  November,  and  13th 
December,  1819,  and  24th  April,  5th  June,  28th  August,  and  18th  Sep- 
tember, 1820,  and  thereby  he  delayed  the  suitors;  and  by  this  irregular- 
ity and  unfrequency  of  holding  the  courts,  suitors  were  prevented  from 
bringing  actions.  On  18th  Dumber,  1820,  the  sheriffs  appointed  ano- 
ther court  for  trials,  of  which  the  defendant  had  notice.  On  this  he 
wrote  a  letter,  saying,  he  could  not  concur,  and  could  not  have  any 
court  vmtil  the  8th  January,  and  omitted  attending  on  the  18th  Decem- 
ber.    On  the  13th  December,  1820,  a  meeting  of  the  common  council 
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was  held,  when  the  sheriff's  report  was  read,  which  stated,  that  ten 
courts  had  been  appointed,  at  only  one  of  which  the  defendant  had  at- 
tended ;  and  it  was  resolved  that  he  should  have  notice  to  attend  at  the 
then  next  meeting  of  the  common  council,  to  be  held  at  the  court-house 
on  the  6th  January,  to  show  cause  why  he  should  not  be  amoved  by 
the  mayor  and  common  council  from  his  office  of  steward  of  the  court, 
for  his  repeated  absences  from  the  courts,  and  the  injury  and  inconve- 
nience sustained  by  the  public  in  consequence  thereof.  Notice  of  this 
was  given  to  him  on  the  16th  December.  On  the  6th  January,  1821, 
a  meeting  of  the  mayor  and  common  council,  at  the  court-house,  was 
duly  held,,  for  the  purpose  of  considering  the  premises,  &c.  At  this 
meeting  the  defendant  did  not  appear  or  show  cause  ;  whereupon  an 
order  was  made  to  amove  him,  and  his  office  was  declared  vacant 
On  the  13th  January  a  successor  was  elected,  who  took  upon  himself 
the  office. 

Oriffithsj  in  person,  took  several  objections  to  the  validity  of  this  re- 
turn, founded  on  the  irregularity  of  the  mode  adopted  by  the  corpora- 
tion to  amove  him.  But  they  have  not  been  stated,  the  Court  having 
expressly  declined  to  pronounce  any  judgment  upon  them. 

Ludlow^  contra^  afier  arguing  upon  these  objections,  contended,  that, 
even  supposing  them  to  be  valid,  the  Court  would  not  grant  a  peremp- 
tory mandamus  to  restore,  because  it  clearly  appeared  on  the  face  of  the 
return,  that  the  defendant  was  liable  to  be  removed.  For  the  accep- 
tance of  the  office  of  police-magistrate  was  inconsistent  with  his  former 
office,  and  rendered  it  quite  impossible  for  him  to  discharge  properly 
thed  uties  of  the  steward  of  this  court.  He  referred  to  the  32  6. 3,  c. 
53,  s.  2,  42  G.  3,  c.  76,  s.  3,  and  1  &  2  G.  4,  c.  118,  s.  3,  (the  police 
acts,)  and  to  the  cases  Rtx  v.  Mayor  qf  Newcastle^  Bull.  N.  P.  206  ; 
1  Burr.  530,  S.  C.;  Rex  v.  Mayor  of  London,  2  T.  R.  177;  Rtx  v. 
Mayor  of  •Oxbridge,  2  Cowp.  523;  Rex  v.  Tidderly,  1  Sid.  14. 

Griffiths  J  in  reply  to  this  point,  suggested  that,  by  the  32  G.  3,  a  53, 
8.  2,  only  two  magistrates  are  bound  to  attend  at  once  in  the  police 
office ;  and  by  s.  1,  there  are  three  appointed.  It  was,  therefore,  very 
possible  to  arrange  business  so  as  to  make  the  two  offices  quite  consis- 
tent. In  addition  to  this,  any  county  magistrate  may  attend  and  do 
the  duties  of  the  office.  As  to  the  objection  of  incompatibility,  it  only 
applies  to  offices  having  a  connexion  with  each  other :  as,  where  they 
are  in  the  same  corporation,  or  where  the  duties  of  the  one  depend  on 
those  of  the  other.     Here,  the  two  are  wholly  unconnected. 

Abbott,  C.  J.  It  is  unnecessary  to  pronounce  any  judgment  upon 
the  formal  objections  taken  to  this  return,  because  I  am  clearly  of 
opinion,  that  the  Court  are  not  to  grant  a  peremptory  mandamus  in  a  case 
where,  if  the  party  was  restored,  he  might  be  immediately  removed 
again.  The  case  of  Rex  v.  The  Mayor  ofNewcastk,  cited  in  1  Burr. 
530,  is  an  authority  in  point.  There  it  appercd  by  the  return,  that 
there  was  a  power  to  remove  Mr.  Featherstonhaugh,  and  the  Court 
refused  to  interfere ;  and  there  are  other  cases  which  support  the  same 
principle.  Now,  from  the  facts  stated  on  the  face  of  this  return,  and 
if  they  are  untrue,  the  defendant  may  bring  an  action  for  a  false  re- 
turn, it  appears  that  the  Tolzey  Court  of  Bristol  is  an  immemorial 
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u>urt,  and  that  it  is  the  duty  of  the  steward  to  attend  it  whenever  it  is 
held.  It  is  then  stated,  that  in  1818,  the  defendant  was  appointed  to 
the  office  of  a  police  magistrate  at  Shadwell,  and  that  from  that  time 
he  ceased  to  reside  at  Bristol,  or  within  a  hundred  miles  thereof;  his 
office  of  police  magistrate  being  one  which  requires  continual  atten- 
dance in  London.  Now,  it  seems  to  me  to  be  impossible  to  say,  that 
this  did  not  affi>rd  abundant  cause  for  filling  up  the  office  with  some 
other  person.  Without,  therefore,  giving  any  opinion  upon  the  formal 
objections  taken  to  this  return,  I  think  we  ought  not  to  grant  a  peremp- 
tory mandamus;  because  by  ao  doing,  we  shall  only  unnecessarily 
narass  the  parties  in  this  case. 

Bailet,  J.  It  is  in  the  discretion  of  the  Court,  according  to  the 
cases  cited,  to  grant  a  peremptory  mandamus ;  and,  although  there 
may  be  objections  to  the  mode  of  removal  in  this  case,  still,  as  it  ap- 
pears on  the  face  of  the  return  that  there  is  good  ground  for  the  re- 
moval, the  only  effect  would  be,  that  if  we  were  to  make  an  order  for 
restoring  the  defendant  to  his  office,  it  would  become  the  duty  of  the 
corporation  to  remove  him  again,  in  a  more  formal  manner,  for  his 
preceding  neslect  of  duty.  Under  these  circumstances,  therefore,  I 
think  we  shaS  best  exercise  the  discretion  vested  in  us,  by  refusing  to 
grant  a  peremptory  mandamus. 

HoLsoYD,  J.  concurred. 

Best,  J.  We  are  not  obliged  to  do  so  absurd  a  thing,  as  to  order  a 
person  to  be  restored  to  an  office,  (however  irregularly  he  has  been 
removed  from  it,)  who  ought  to  be  removed  again  the  moment  that  he 
is  restored.  The  writ  of  mandamus  was  not  intended  to  enable  a  party, 
by  taking  advantage  of  the  want  of  form,  to  defeat  justice.  In  the 
cases  to  which  we  have  been  referred,  the  Court  in  the  exercise  cMf  its 
discretion  refused  the  writs,  although  the  parties  against  whom  Ihey 
were  prayed,  had  acted  irregularly.  It  appears  from  the  judgment  in 
Sex  V.  The  Mayor  of  London^  2  Term.  Rep.  177,  that  that  refusal  was 
not  hastily  given,  but  after  much  consideration  by  the  Court.  The 
Judges  who  decided  that  case,  were  not  referred,  in  the  course  of  the 
argument,  to  Rex  v.  Jixbridge^  which  is  an  authority  in  point,  or  I  think 
they  would  not  have  doubted  as  they  appear  to  have  done.  The 
question  for  us  to  decide  is,  whether  we  shall  advance  justice  by  grant- 
ing or  refusing  the  writ.  Mr.  Griffiths  has  long  ceased  to  do  the 
duties  of  the  office  in  the  Tolzey  Court,  and  he  has  cow  incapacitated 
himself  by  accepting  a  situation  which  requires  his  constant  atten- 
dance, above  100  miles  from  Bristol.  It  has  been  urged  that  by  an  ar- 
rangement with  his  brother  magistrates,  he  may  always  be  absent  from 
London  on  Saturday,  Sunday  and  Monday,  and  therefore,  that  he  could 
attend  in  his  place  at  Bristol  on  Monday.  But  the  sickness  of  a  magis- 
trate might  interrupt  this  arrangement,  or  the  state  of  the  town  might 
require  3ie  attendance  of  more  than  the  ordinary  number  of  magis- 
trates. Ought  any  man  to  take  an  office,  the  duties  of  which  are  to  be 
performed  at  a  great  distance  from  London,  on  the  expectation  of  the 
uninterrupted  continuance  of  this  arrangement  amongst  the  police  nia- 
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gistrates?  By  restoring  Mr.  Griffith,  instead  of  advancing  justice, 
which  is  the  object  to  be  maintained  by  a  mandamus,  we  slop  the 
course  of  justice  at  Bristol,  until  he  shall  be  regulariy  removed,  and 
another  person  again  appointed  in  his  place. 

Peremptory  mandamus  refused. 


WEST  V.  FRANCIS.— p.  737. 

The  Tendor  of  a  print,  being  a  copy  in  part  of  another,  by  varying  in  aome  trifliog  reapecta 
from  the  main  deaign«  ia  liable  to  an  action  by  the  proprietor  of  the  original  ;  and  that 
although  the  vendor  did  not  know  it  to  be  a  copy. 

Declaratiox  Stated,  that  the  plaintiff  was  the  proprietor  of  seven 
prints  therein  described,  and  that  he  was  entitled  to  the  sole  right  and 
liberty  of  printing  and  re-printing  the  same ;  yet,  that  the  defendant 
published,  sold,  and  disposed  of  500  copies  of  each  of  the  said  prints, 
without  the  consent  of  the  plaintiff  in  writing.  The  second  count 
stated,  that  the  defendant  wrongfully  sold  and  disposed  of  500  copies 
of  the  said  prints,  being  respectively  copies  in  part  of  such  prints,  by 
small  variations  from  the  main  designs.  The  third  count  charged,  that 
a  person,  whose  name  to  the  plaintiff  is  yet  unknown,  did  copy  500  of 
the  said  prints,  by  varying  from  the  main  designs  thereof,  without  the 
express  consent  of  the  plaintiff;  and  that  the  defendant  sold  and  dis- 
posed of  500  copies  of  the  said  prints  so  unlawfully  copied.  Plea,  not 
Eilty.  At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sittings  after 
It  Trinity  term,  it  appeared,  that  the  plaintiff  was  the  proprietor  of 
the  prints  described  in  the  declaration ;  and  that  the  defendant,  who 
was  a  print-seller,  had  sold  copies  of  the  same,  all  varying  from  the 
original  in  some  respect,  but  preserving  generally  the  design  of  the 
original.  There  was  no  evidence  to  show  that  the  defendant  knew 
the  prints  he  sold,  to  be  copied  from  the  plaintiff's  prints.  It  was  ob- 
jected for  the  defendant,  that  the  action  was  not  maintainable  under 
the  17  6.  3,  c.  57,  for  merely  selling  a  varied  copy  of  a  print.  The 
Lord  Chief  Justice  reserved  the  point,  and  the  plaintiff  having  obtained 
a  verdict,  a  rule  nisi  was  obtained  in  last  Michaelmas  term  for  enter- 
ing a  nonsuit.     And  now, 

Searkttj  Marryat,  and  Reader  showed  cause.  The  question  is,  whe- 
ther the  prints  sold  to  the  defendant  can  be  considered  as  copies  of  the 
plaintiff's  prints,  within  the  meaning  of  the  17  O.  8,  c.  57.  That 
statute  enacts,  "  That  if  any  engraver,  etcher,  printseller,  or  other  per- 
son, shall  engrave,  etch,  or  work,  or  cause  or  procure  to  be  engraved, 
etched,  or  worked  in  mezzotinto,  &c.,  or  in  any  other  manner,  copy  in 
tne  whole  or  in  part,  hy  varying^  ctdding  to,  or  diminishing  from  the 
main  design,  &c.*'  Now,  it  is  clear,  that  an  action  would  lie  against 
the  party  who  copied  in  part,  by  varving,  adding  to,  or  diminishing 
from  the  main  design.  The  statute  then  goes  on,  "  or  shall  print  or 
reprint,  or  import  for  sale,  or  cause  or  procure  to  be  printed,  reprinted. 
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or  imported  for  sale,  or  shall  publish,  sell,  or  otherwise  dispose  of  any 
copy  of  any  print,  which  shall  be  engraved,  &c.,  in  any  part  of  Great 
Britain,  without  the  express  consent  of  the  proprietor  thereof  in  writing, 
&c.,  &c. ;  then  every  such  proprietor,  &c.,  shall  by  a  special  action 
upon  the  case  to  be  brought  against  the  person  so  offending,  recover 
such  damages  as  a  jury,  &c.,  shall  give,  together  with  double  costs  of 
suit."  The  question  is,  whether  that  which  would  clearly  be  a  copy 
within  the  former  part«of  the  section,  is  also  a  copy  within  the  latter 
branch.  The  whole  clause  forms  one  entire  sentence,  and  a  copy  with 
variations  is  evidently  within  the  latter  as  well  as  the  former.  Indeed, 
such  a  copy  comes  within  the  popular  sense  of  the  word.  Suppose  a 
party  copied  a  writing  without  inserting  the  capital  letters,  or  that  he 
copied  a  map  and  put  the  names  of  the  places  in  italics,  each  of  these, 
strictly  speaking,  would  be  a  copy,  though  not  a  copy  in  all  its  parts. 
So  there  may  be  a  copy  of  a  print  with  small  variations,  although  it  be 
not  an  exact  copy.  In  Qahagan  v.  Cooper^  3  Camp.  Ill,  the  declara- 
tion confined  the  case  to  the  selling  exact  copies.  Here,  the  declara- 
tion contains  a  count  for  selling  copies  in  part  by  small  variations  from 
the  main  design,  and  therefore,  that  point  does  not  arise :  and  the 
objection,  if  it  be  one,  is  on  the  record.  The  8  0.  2,  c.  13,  s.  1,  is  a 
statute  on  the  same  subject,  and  enacts,  ''  That  every  person  who  shall 
invent,  desien,  engrave,  &c.,  in  mezzotinto  or  from  his  own  work  and 
invention,  shall  cause  to  be  designed  and  engraved,  &c.,  any  print, 
shall  have  the  sole  right  of  printing  and  reprinting  the  same  for  the 
term  of  14  years ;  and  that,  if  any  printseller,  or  any  other  person 
whatsoever,  shall  engrave,  &c.,  as  aforesaid,  or  in  any  other  manner 
copy  and  sell,  or  cause  to  be  engraved,  etched,  or  copied,  and  sold  in 
the  whole  or  in  part,  by  varying,  adding  to,  or  diminishing  from  the 
main  design,  or  shall  print,  reprint,  or  import  for  sale,  any  such  print 
or  prints,  or  any  parts  thereof j  without  the  consent  of  the  proprietor 
or  proprietors  thereof  in  writing,  signed  by  him  in  the  presence  of  one 
or  more  credible  witnesses,  or  knowing  the  same  to  be  so  printed  or 
reprinted,  without  the  consent  of  the  proprietor  or  proprietors,  shall 
publish,  sell  or  expose  to  sale,  or  otherwise,  or  in  any  other  manner 
dispose  of  such  print  without  the  consent,  then  such  offender  shall  for- 
feit the  plate  on  which  such  print  shall  be  copied,  &c.,  to  the  proprie- 
tor of  such  original  print,  and  shall  forfeit  five  shillings  for  every  print 
found  in  his  custody,  either  printed  or  exposed  to  sale,  contrary  to  the 
true  intent  of  this  act,  &c.'*  The  copy  there  contemplated,  was  clearly 
one  varying  from  the  original  and  not  an  exact  copy.  In  that  act,  it 
is  true,  it  is  necessary,  in  order  to  make  the  seller  liable  to  the  penalty, 
that  he  should  know  that  print  to  be  a  copy,  but  that  qualification  is 
omitted  in  the  17  G.  3,  c.  57,  the  legislature  evidently  intending  to 
extend  a  further  protection  to  the  proprietors  of  such  works,  and  for 
that  purpose  making  the  seller  of  every  copy  responsible  to  the  author. 
Chimey  and  Denman,  contra.  This  is  a  penal  act ;  for  the  defend- 
ant is  thereby  rendered  liable  to  double  costs.  The  action  is  not 
brought  for  a  penalty  under  the  8  G.  2,  c.  13,  but  is  a  special  action 
on  the  case,  given  by  the  17  G.  3,  c.  57.     In  the  former  statute,  the 
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persons  engraving  and  selling  the  prints,  or  causing  to  be  engraved, 
copied,  or  sold,  in  the  whole  or  in  part,  are  guilty  of  an  offence.  But 
the  party  merely  selling  is  only  guilty  of  an  offence  when  he  knows  it 
to  have  been  printed  without  the  consent  of  the  proprietor.  Consider- 
ing the  two  acts  together,  it  is  rather  to  be  inferred  that  the  legislature 
meant  the  seller  only  to  be  liable  to  an  action  where  he  knew  the  copy 
was  printed  without  the  consent  of  the  proprietor.  The  statute  meant 
to  distinguish  between  a  fraudulent  alterer  aiid  a  mere  seller.  Here, 
the  prints  sold  by  the  defendant  varied  from  the  plaintiff's  prints ;  and, 
therefore,  cannot  be  considered  to  be  copies.  The  case  of  Q-ahagan  v. 
Cooper^  8  Gamp.  Ill,  is  expressly  in  point.  'It  was,  in  that  case,  held 
to  be  no  offence  under  the  88  G.  8,  c.  71,  which  was  made  to  prevent 
the  pirating  of  busts  and  other  figures,  made  and  published  by  statua- 
ries, to  sell  a  pirated  cast  of  the  bust,  if  the  piracy  has  any  addition  to 
or  diminution  from  the  original,  and  the  words  of  that  act  of  parliament 
are  very  similar  to  the  present. 

Abbott,  0.  J.  This  act  of  parliament  was  intended  to  preserve 
%0  artists  the  property  of  their  works.  The  question  is,  what  is  the 
meaning  of  the  worcf  "copy"  of  a  print.  Now,  in  common  parlance, 
there  may  be  a  copy  of  a  print  where  there  exists  small  variations  from 
the  original ;  and  the  question  is,  whether  the  words  are  iised  in  that 
popular  sense  in  this  act  of  parliament.  This  is  to  be  collected  from 
looking  at  the  whole  clause,  by  which  it  is  provided,  that  if  any  one 
shall  engrave,  &c.,  or  in  any  other  manner  copy,  in  the  whole  or  in 
part,  by  varying,  adding  to,  or  diminishing  from,  the  main  design,  or 
shall  print  or  reprint,  or  import  for  sale^  or  publish,  sell,  or  other- 
wise dispose  of  any  copy  of  any  print,  he  shall  be  liable  to  an  action. 
Now,  if  the  selling  of  a  copy  with  colourable  variations  is  not  within 
the  act  of  parliament,  the  printing  or  importing  for  sale  such  copies 
will  not  be  prohibited.  The  whole  must  be  taken  as  one  sentence ;  and 
the  sale  of  any  copy  of  a  print,  although  there  may  be  some  colourable 
alteration,  is  within  the  act  of  parliament.  The  case  of  Gahagan  v. 
Cooper  proceeded  upon  a  different  act  of  parliament  In  this  case,  I 
am  satisfied,  the'  verdict  is  right ;  and,  therefore,  this  rule  must  be 
discharged 

Batlet,  J.  I  am  of  the  same  opinion.  The  provisions  of  the  8  G. 
2,  c.  13,  are  entitled  to  great  weight  in  the  construction  of  this  latter 
act  of  parliament.  That  act  imposes,  first,  a  penalty  upon  any  per- 
sons who  shall  engrave,  copy  and  sell,  or  cause  to  be  copied  and  sold, 
in  the  whole  or  in  part,  by  varying,  adding  to,  or  diminishing  from  the 
main  design ;  and,  secondly,  upon  persons  selling  the  same,  knowing 
them  to  be  so  prhited  or  reprinted.  The  act  of  tlie  17  6.  3,  c.  57, 
was  passed  to  remedy  the  same  mischief,  and  the  words,  <<  knowing 
the  same  to  be  so  reprinted,''  are  omitted.  It  may,  therefore,  be  fairly 
inferred,  that  the  legislature  meant  to  make  a  seller  liable,  who  did  not 
even  know  that  they  were  copies.  The  former  part  of  the  17  G.  3,  c 
57,  s.  1,  applies  to  persons  who  actually  make  the  copy,  and  who,  there- 
fore, must  know  that  it  is  a  copv.  But  the  latter  branch  applies  to  all 
persons  who  shall  import  for  sale,  or  sell  any  copy  of  a  print.    Every 
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person,  therefore,  who  sells  a  copy  which  comes  so  near  the  orig:inal  as 
this,  is  thereby  made  liable  to  an  action.  There  can  be  no  reason  why 
a  person  should  not  be  liable  where  he  sells  a  copy  with  a  mere  collu- 
sive variation ;  and,  I  think,  we  should  put  a  narrow  construction  on 
the  statute,  if  he  held  such  a  collusive  variation  from  the  original  not 
to  be  a  copy.  A  copy  is  that  which  comes  so  near  to  the  original  as  to 
give  to  every  person  seeing  it  the  idea  created  by  the  •rigiual.  For 
these  reasons,  I  think,  the  plaintiff  is  entitled  to  recover ;  and  conse- 
quently, that  the  rule  must  be  discharged. 

HoLBOYO,  J.  I  am  of  the  same  opinion.  We  should  be  careful  not 
to  give  too  extensive  a  construction  to  this  act  of  parliament,  but  at 
the  same  time,  one  sufficient  to  remedy  the  mischiefs  intended  to  be 
guarded  against.  The  question  is,  what  is  the  meaning  of  the  word 
<<copy."  Now,  in  the  preceding  part  of  the  clause,  the  legislature 
have  called  that  a  copy,  which  is  not  strictly  so  in  all  its  parts,  being 
3ue  varying  from  the  main  design ;  and  I  think  that  the  word  miM»t 
have  the  same  construction  in  the  latter  part.  Gahagan  v.  Cooper  was 
decided  upon  another  act  of  parliament,  and  Lord  EUenborough's 
judgment  proceeded  upon  the  particular  mode  in  which  the  counts  of 
the  declaration  were  framed. 

Best,  J.,  concurred. 

Rule  discharged. 


WOOLLEY,  Executrix  of  WOOLLEY,  deceased,  v.  CLARK  and 

Another. — p.  744. 

The  property  of  a  deceued  person  Tests  in  his  executor  from  ihe  time  of  his  death,  in  an 
■dministrator  from  the  time  of  the  grant  of  the  lettere  of  administration ;  and,  thnreforr, 
where  A.  took  out  letters  of  adminiatration  ander  a  will  bj  which  he  was  appi»int«d  ex* 
ecutor,  and  after  notice  of  a  aubsequent  will,  aold  the  goods  of  the  testatwr:  HtUi,  thnl 
the  rightful  executor  in  an  action  of  trover  was  entitled  to  recover  the  full  value  of  the 
goods  sold ;  and  that  A.  was  not  entitled,  in  mitigation  of  damages,  to  ahow  that  he  had 
administered  the  aaaets  to  that  amount. 

Tbovbh  for  stock  in  trade  and  household  goods.  In  the  first  count 
the  goods  were  laid  to  be  the  property  of  the  testator;  in  the  second, 
of  the  plaintiff,  as  executrix.  Plea,  not  guilty.  At  the  trial,  before 
Abbott,  C.  J.,  at  the  Middlesex  sittings  after  last  Michaelmas  term. 
the  following  facts  appeared  in  evidence ;  the  testator  died  on  the  IGth 
of  June,  1819;  at  that  time  the  defendant,  Clark,  had  in  his  possession 
a  will  of  the  testator,  bearing  date  the  29th  of  April  in  that  year,  by 
which  he  was  appointed  executor.  This  will  was  proved  on  the  2dd 
June,  1819,  and  administration  was  granted  to  Clark,  and  he  directed 
the  sale  of  the  several  articles  mentioned  in  the  declaration,  which 
were  sold  by  the  other  defendant,  an  auctioneer,  on  the  30th  July, 
1819.  The  testator  had  made  another  will  on  the  12th  June,  1819,  by 
which  he  appointed  the  plaintiff  his  executrix ;  and  it  was  proved  that 
the  defendants  had  notice  of  this  second  will,  previously  to  the  sale  of 
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the  goods.  The  second  will  was  proved  on  the  2 1st  May,  1821,  (the 
probate  of  the  first  will,  under  which  the  defendants  acted,  having 
been  revoked  upon  citation,)  and  administration  was  granted  to  the 
plaintiff.  It  was  contended,  on  the  part  of  the  defendant,  that  the  re- 
vocation of  the  probate  of  the  first  will  did  not  avoid  all  the  mesne 
acts,  but  that  the  defendants  might  show  due  administration  of  the  as- 
sets to  the  amiunt  of  the  value  of  the  goods.  The  Lord  Chief  Justice 
would  not  allow  the  defendants  to  give  evidence  of  administration  of 
the  assets,  and  the  plaintiff  obtained  a  verdict  for  the  full  value  of  the 
goods.    A  rule  nisi  having  been  obtained  for  a  new  trial, 

Brougham  and  Chitty  now  showed  cause.  The  property  vests  in 
the  executor  from  the  time  of  the  death  of  the  testator ;  and,  conse- 
quently, the  defendant  in  this  case  had  no  right,  as  against  the  rightful 
executor,  to  sell  these  goods.  The  case  of  ^llen  v.  Dundasj  3  T.  R. 
125,  is  an  authority  only  to  show,  that  a  payment  made  to  an  execu- 
tor, acting  under  an  existing  probate,  by  a  party  ignorant  of  its  being 
unfairly  obtained,  is  valid ;  and  Parker  v.  Kett,  1  Ld.  Raym.  658, 
only  shows,  that  the  party  will  be  bound  by  a  legal  act  done  by  an  ex- 
ecutor de  son  tort ;  but  here  the  act  was  illegal. 

The  Solicitor-General  and  tVightman^  contra.  In  ^llen  v.  Dun- 
das  it  was  held,  that  the  payment  of  money  to  an  executor,  who  had 
obtained  probate  of  a  forged  will,  was  a  good  discharge  to  the  debtor 
of  the  intestate;  and  in  Pacman^s  case,  6  Co.  19,  it  was  held,  that 
though  letters  of  administration  be  countermanded  and  revoked,  a  gift 
or  sale  made  by  the  administrator  acting  under  the  probate  was  not 
thereby  defeated ;  and  Semine  v.  Seminej  2  Lev.  90,  is  an  authority 
to  the  same  effect 

Abbott,  C.  J.  There  is  a  manifest  distinction  between  the  case  of 
an  administrator  and  an  executor.  An  administrator  derives  his  title 
wholly  from  the  ecclesiastical  court.  He  has  none  until  the  letters  of 
administration  are  granted,  and  the  property  of  the  deceased  vests  in 
him  only  from  the  time  of  the  grant.  An  executor,  on  the  other  hand, 
derives  his  title  from  the  will  itself,  and  the  property  vests  in  him  from 
the  moment  of  the  testator's  death.  That  being  so,  the  property  vested 
in  the  plaintiff,  as  executrix,  from  the  time  of  the  death  of  the  testator ; 
and,  consequently,  the  defendants,  who  had  notice  of  the  second  will, 
had  no  right  to  sell,  and  therefore  are  liable  in  this  action. 

Bayley  and  Holroyd,  Justices,  concurred. 

Bbst,  J.  Where  a  party  obtains  a  judgment  irregularly,  which  is 
afterwards  set  aside  for  irregularity,  he  is  not  justified  in  acting  under 
it ;  but  the  sheriff  is  justified.  Here  the  first  probate  was  irregularly 
obtained.  The  party  who  obtained  that  probate,  therefore,  was  not 
justified  in  selling  the  goods ;  but  a  creditor,  who  paid  him  a  debt 
while  the  letters  of  administration  were  unrepealed,  would  be  pro- 
tected. 

Rule  discharged.* 

•  See  Phiiipa  ▼.  Birm,  I  Str.  609. 
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The  KING  v.  The  Sheriff  of  MIDDLESEX,  in  the  case  of  WOOD- 
WARD  V.  FELTHAM.— p.  746. 

AttacbmeDt  imgalar,  being  obtiuoed  After  summons  to  attend  before  a  judge  for  pay- 
ment of  debt  and  costs,  the  plaintiff's  attorney  not  having  attended  at  the  time. 

Abraham  had  obtained^  in  last  term,  a  rule  nisi,  for  setting  aside  an 
attachment  against  the  sheriff,  for  not  bringing  in  the  lody,  on  the 
ground  of  irregularity.  On  showing  cause,  the  matter  was  referred  to 
the  Master,  who,  on  this  day,  reported  that  the  defendant  ought  to 
have  justified  his  bail  on  Monday,  4th  February.  On  Saturday,  2d 
February,  the  defendant  served  a  summons  for  payment  of  debt  and 
costs,  returnable  on  the  4th.  The  plaintiff's  attorney  did  not  attend, 
and  the  summons  was  renewed  for  the  5th.  The  bail  not  having  justi- 
fied on  the  4th,  the  plaintiff,  on  the  5th,  obtained  the  attachment.  The 
Master  was  of  opinion,  that  the  attachment  was  irregular,  because  the 
plaintiff's  attorney,  by  absenting  himself  from  the  first  summons,  ought 
not  to  be  allowed  to  get  the  ^vantage  of  an  attachment,  which  he 
would  not  have  got  if  he  had  attended ;  as  the  Judge  would  probably, 
in  that  case,  have  directed  the  debt  and  costs  to  be  paid  on  the  4th ; 
and  if  not  paid,  then  the  attachment  might  have  issued. 

The  Court,  after  hearing  Abraham  in  support  of  the  rule,  and  2>.  F^ 
J<mes  contra,  made  the  Rule  absolute. 


HARVEY  V.  COOKE.— p.  747. 

On  on  application  to  disoharge  a  defendant  out  of  custody  on  the  ground  that  she  was 
a  married  woman,  it  is  necessary  that  that  fact  should  be  positively  stated  in  the  affi- 
davit. And,  therefore,  where  it  was  sworn  that  she  was  a  married  woman,  as  by  cer- 
tificate annexed  will  appear,  it  was  held  insufficient 

Gurnet  had  obtained  a  rule  nisi  to  discharge  the  defendant  out  of 
custody  in  this  case,  on  the  ground  that  she  was  a  married  woman. 
The  defendant's  affidavit  stated,  that  she  was  a  married  woman,  ^^  as 
by  the  certificate  annexed  will  appear,"  and  that  her  husband,  James 
Stamp  Sutton  Cooke,  was  still  alive.  She*  also  stated,  that  she  had 
never  represented  herself  as  a  single  woman.  The  affidavit  also  con- 
tained circumstances,  by  which  it  appeared  that  the  plaintiffs  were 
acquainted  with  her  coverture.  The  affidavits  in  answer,  positively 
negatived  these  &cts,  and  stated,  that  she  had  represented  herself  as  a 
widow,  which  the  plaintiffs  believed  to  be  true  when  the  goods  were 
obtained  in  April,  1821.  The  certificate  annexed  was  of  the  marriage 
of  James  Cooke  to  Sophia  Saunders. 

Whately  showed  cause,  and  contended,  that  where  goods  had  been 
obtained,  as  in  this  case,  under  a  fraudulent  misrepresentation  of  the 
defendant's  situation,  the  Court  would  never  interfere  to  relieve  her 
on  motion,  but  would  leave  her  to  plead  her  coverture.  Here,  too,  the 
affidavit  is  insufficient ;  for  she  does  not  swear  positively  that  she  is  a 
married  woman,  but  only  that  she  is  so  as  by  the  annexed  certificate 
will  appear ;  which  is  also  in  a  different  name  from  that  of  her  husband. 
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Gumey  and  Chitty^  contra.  It  is  not  denied  that  she  is  a  married 
woman ;  and,  therefore,  it  is  useless  to  keep  her  in  custody,  as  she 
must  ultimately  be  discharged. 

Per  Curiam.  It  is  clear  that  the  affidavit  is  not  sufficient  in  a  case 
like  this.  It  is,  at  all  events,  necessary  to  swear  positively  that  the 
party  is  a  married  woman.  It  is  not  necessary  to  decide  what  would 
be  the  case  if  that  fact  had  been  positively  sworn  to  by  the  defendant. 

Rule  discharged. 


CHAPPELL  and  Others  v.  ASHLEY.— p.  749. 

The  notices  required  by  82  G.  2,  o.  28,  a.  16,  need  not  be  peraonallj  eeired  on  the 
detaining  creditors.  Where  the  serrioe  wes  sworn  to  be  on  the  ftttoniej  of  a  creditor 
residing  abroad,  it  was  held  sufficient,  although  the  affidavit  did  not  state  that  he  was 
the  attorney  last  employed  in  the  suit  under  which  the  Insolvent  was  detained,  the 
objection  being  taken  by  the  insolvent,  and  not  oo  the  part  of  the  creditor. 

Andrews  moved  for  a  rule  nisi,  to  discharge  the  rule  obtained  by 
the  plaintiffs  for  bringing  up  the  defendant,  under  the  compukory 
clause  in  the  Lords'  act,  for  irregularity,  in  consequence  of  the  insuffi- 
ciency of  the  affidavit  on  which  it  was  drawn  up.  By  32  G.  2,  o.  28, 
8.  16,  notices  are  re(]|uired  to  be  served  on  all  and  everpr  creditor  or 
creditors  at  whose  suit  a  prisoner  is  detained  in  custody,  if  such  credi- 
tor or  creditors  can  be  found  out  or  met  with ;  and.  if  not,  then  to  the 
several  attorneys  last  employed  in  the  respective  actions  in  which  such 
prisoner  shall  be  detainea  in  custody.  And  it  farther  provides,  that 
every  such  prisoner,  who  shall  be  brought  up,  &c.,  shall,  on  proof  being 
there  first  made  of  such  notices  as  aforesaid  having  been  given,  deliver 
in  open  court  a  full,  just,  and  true  account,  &c.  The  affidavit,  on  which 
the  rulq  was  obtained,  stated,  that  Mr.  Bish,  one  of  the  detaining 
creditors,  had  been  served  with  a  notice,  by  delivering  and  leaving  a 
copy  of  it  with  one  of  his  clerks,  at  his  house  in  Gornhill.  As  to 
another  creditor,  named  Dickens,  it  was  sworn  that  he  was  resident 
abroad,  and  that  the  notice  was  personally  served  on  Mr.  Poeock,  one 
of  the  firm  of  Poeock  and  Co.,  his  attorneys ;  but  it  was  not  sworn  that 
Poeock  and  Go.  were  the  iCttorneys  last  employed  by  Dickens  in  the 
suit  under  which  the  defendant  was  detained  in  custody.  It  was  con- 
tended, in  support  of  the  motion,  that  the  legislature,  in  requiring 
service  on  the  creditor,  if  he  can  be  found  or  met  with,  obviously  must 
have  meant  personal  service,  and  then  the  service  on  Bish  was  defective ; 
and  that  the  affidavit  as  to  the  service  on  Poeock  was  defective,  in  not 
following  the  words  of  the  act.  This  act,  if  disobeyed,  entails  highly 
penal  conseauences  on  the  defendant;  and,  therefore,  the  affidavit 
should  be  quite  accurate. 

Per  Ouriam,  The  service  of  these  notices  was  quite  sufficient ;  for, 
as  to  that,  this  provision  of  the  act  of  parliament  is,  probably,  directory 
only.  It  was  not  intended  for  the  benefit  of  the  insolvent,  but  of  the 
creditors,  who  were  to  take  an  interest  under  the  assignment  of  his 
property.     And  no  objection  is  made  on  their  parts. 

Rule  refused. 
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SHADWELL  v.  BERTHOUD.— p.  750. 

Where  a  plea  ia  lo  framed  aa  that  it  may  rea«Niably  induce  the  plaintiff  to  conanlt  coun- 
ael  in  order  to  know  how  to  deal  with  it,  the  Court  will,  on  affidavit  that  r.cfa  plea  is 
wholly  him,  permit  the  plaintiff  to  «gn  judgment,  aa  for  want  of  a  plea. 

Lowes  had  obtained  a  rule  to  show  cause,  why  the  plaintiff  should 
not  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea.  The  action 
was  brought  against  the  defendant  as  acceptor  of  a  bill  of  exchange. 
Plea^  that  the  plaintiff  was  indebted  to  the  defendant  in  a  larger  sum, 
by  virtue  of  a  certain  recognizance  acknowledged  in  the  Court  of  Ex- 
chequer, which  recognizance  was  still  in  full  force  and  unsatisfied,  <<  as  by 
the  said  recognizance,  remaining  in  the  said  court,  more  fully  appears;" 
and  concluded  that  the  defendant  was  ready  to  verify  this  by  the  record  : 
wherefore,  &c.    The  affidavit  stated,  that  this  plea  was  wholly  false. 

Eapinasse  showed  cause,  and  contended,  that  there  was  no  ground 
for  this  application ;  and  that  the  proper  coiurse,  was,  either  for  the  de- 
fendant to  have  replied  or  demurred  to  the  plea. 

Per  Curiam,  This  rule  must  be  made  absolute,  for  the  plea  was 
obviously  for  the  purpose  of  gaining  time,  and  would  naturally  induce 
the  attorney  for  the  plaintiff  to  consult  counsel  upon  it;  and,  in  such 
eases,  if  the  plea  be  false,  the  Court  will  permit  judgment  to  be 
signed.  If  these  pleas  are  to  be  tolerated,  the  defendants  ought,  at 
least,  to  be  compelled  to  adopt  old  and  well-known  forms. 

Rule  absolute.* 

*  Thk  niU  waa  again  hod  down  by  the  Conrt  in  Bod  if  ▼.  Joknmm,  in  thia  term.  There 
tha  plaa  wa<«  the  general  iaeue  aa  to  all  the  plaintiff's  demand,  except  a  certain  sum ;  and  aa 
to  one-third  of  that  aum  a  bond  given  in  aatufaclion ;  as  to  another  third,  a  aet  off;  and  aa 
to  the  residue,  a  Dromiasory  note  tor  the  amount,  given  to  the  plaintifi^  and  still  due.  There, 
alsOk  tbero  waa  an  affidavit  that  the  plea  was  altogether  fiilse,  and  the  Court  permitted  the 
plaintiff  to  sign  judgment.  In  Corbet  v.  Faweii,  in  the  same  term,  the  fiicta  were  thcse^ 
bebt  on  bond  by  an  executor.  Plea,  assignment  of  the  bond  before  the  death  of  the  testa- 
tor, and  payment  to  the  assignee.  Replication,  taking  issue  on  the  payment  to  the  assignee. 
According  to  the  ordinary  practice,  the  similiter  was  sdded  in  the  office:  and  after  notice 
of  trial  given ;  the  defendant,  according  to  the  iMrdinary  practice,  struck  out  the  simiiiler,  and 
demurred  specially  to  the  replication.  There  was  an  affidavit  that  the  plea  was  fiilsa;  and 
the  Court,  aiker  hearing  Gaselee^  who  showed  cauKe,  and  Merewether,  in  support  of  the  rule^ 
made  the  rala  abaolute  for  signing  judgment,  as  for  want  of  a  plea. 


RUSSEN  V.  HAYWARD.— p.  752. 

It  ia  not  a  valid  drjection  on  showing  cause,  that  a  rule  to  compute  waa  movei  on  tha 
day  of  signing  interlocutory  judgment  for  not  bringing  in  the  record 

Chitty  had  obtained  a  rule  nisi  for  referring  it  to  the  Master  to  com 
pute,  &c.     It  appeared,  that  the  interlocutory  judgment  was  signed  fot 
not  producing  the  record  on  the  11th  May  last,  and  that  the  rule  ni&i 
was  obtained  on  the  same  day. 
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Reader  showed  cause^  and  contended,  that  as  the  party  had  the 
whole  day  to  produce  the  record,  this  motion  could  not  be  made  till 
the  following  day. 

Batlet,  J.  The  moment  the  Court  have  pronounced  interlocutory 
judgment,  they  may  award  a  writ  of  inquiry,  to  refer  it  to  the  Master. 
We  are  only  to  consider  how  this  will  appear  on  the  record,  and  there 
will  be  no  error  there ;  this  rule,  therefore,  may  be  made  absolute. 

Rule  absolute.* 

•Abbott,  C.  Jn  aod  Beit,  J.,  had  left  the  Court. 


HAYWOOD,  Gent.,  one,  &c.,  v.  CHAMBERS.— p.  753. 

A  bankrupt  in  the  intenral  between  the  second  and  third  meetinga  under  his  commiasioii, 
gave  a  promissoTy  note  as  a  security  for  a  preexisting  debt  to  a  creditor,  who  was  acting 
as  one  of  the  commiasioners  at  the  time,  and  afterwards  signed  the  bankrupt's  certifi- 
cate. The  debt  for  which  the  security  was  given  was  not  proved  under  the  commia- 
sion:  Heldt  that  such  security  was  invalid,  and  that  no  action  coqld  be  maintaina< 
upon  it 

Action  on  a  promissory  note,  dated  16th  December,  1815,  for  242., 
payable  on  demand :  with  other  counts  for  work  and  labour,  &c.  The 
defendant  pleaded  his  bankruptcy  to  all  the  counts,  except  that  upon 
the  promissory  note,  and  gave  notice  to  the  plaintiff  to  prove  the  con- 
sideration for  the  note ;  he  also  obtained  a  Judge's  order  for  particulars, 
under  which  the  plaintiff  had  delivered  a  particular,  stating  the  consid- 
eration for  the  note  to  have  been  business  done  by  the  plaintiff,  as 
attorney  for  the  defendant,  prior  to  July,  1815.  At  the  trial,  at  the 
Guildhall  sittings  in  this  term,  before  Abbott,  C.  J.,  it  appeared  .that, 
on  the  3d  November,  1815,  a  commission  of  bankruptcy  was  issued 
against  the  defendant,  under  which  he  had  obtained  his  certificate,  and 
that  the  plaintiff  was  a  commissioner  named  in  the  commission,  and 
that  he  acted  as  such,  and  signed  the  defendant's  certificate.  The  note 
was  given  in  the  interval  between  the  second  and  third  meetings  under 
the  commission.  The  debt  for  which  the  note  was  given,  was  not 
proved  under  the  commission.  Upon  this,  Qumey^  for  the  defendant, 
objected  at  the  trial,  that  the  promissory  note  was  invalid,  inasmuch  as 
the  defendant  was  protected  from  the  debt,  for  the  business  done  for 
him  by  the  plaintiff,  by  his  certificate ;  and  it  could  not  be  permitted, 
that  a  creditor  should  avail  himself  of  his  power  as  commissioner,  and 
while  the  commission  was  in  progess,  to  extort  from  the  bankrupt  a 
security  for  his  debt.  The  Lord  Chief  Justice  thought  that  a  person 
circumstanced  as  the  defendant  was,  at  the  time  that  ne  gave  this  note 
to  the  plaintiff,  could  not  be  considered  a  free  agent,  and  he  directed  a 
nonsuit.     And  now. 

The  Solicitor  General^  by  leave,  moved  to  enter  a  verdict  for  the 
plaintiff.    There  was  nothing  in  this  case  to  show  any  improper  practice 
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by  the  plaintiff,  in  order  to  obtain  this  note,  or  that  any  favour  or  threat 
was  held  out  as  an  inducement.  It  is  clear,  that  a  security,  given  by  a 
bankrupt,  after  a  commission  has  been  sued  out,  to  a  creditor  for  a  pre- 
existing debt,  is  valid.  T^rueman  v.  Fenion^  Gowp.  544 ;  and  there  is 
nothing  to  take  this  case  out  of  the  rule  there  laid  down.  Here  it  was 
an  advantage  to  the  other  creditors ;  for  the  plaintiff  not  having  proved 
his  debt,  the  dividend  to  them  was  pro  tanto  increased  by  it. 

Per  Curiam,  If  a  security  be  taken  in  order  to  induce  a  commis- 
sioner to  sign  a  bankrupt's  certificate,  it  would  clearly  ha  void ;  and  it 
is  against  public  policy,  that  anything  leading  to  that  result  should  be 
allowed.  A  commissioner  has  an  important  public  duty  to  discharge, 
and  this  would  naturally  have  a  tendency  to  warp  his  conduct  in  the 
discharge  of  it ;  and  the  bankrupt  cannot  be  properly  considered  as  a 
free  agent,  in  giving  a  security  under  such  circumstances. 

Rule  refused. 


The  KING  v.  The  Justices  of  LANCASHIRE.— p.  755. 

The  IS  O.  S,  e.  19,  8.  6,  gives  an  appeal  odIj  in  case  the  majority  of  the  OYerseers  con- 
cur in  it. 

J.  Williams  had  obtained  a  rule  nisi  for  a  mandamus  to  the  defend- 
ants, to  enter  continuances,  and  hear  the  appeal  of  Samuel  Stansfield, 
one  of  the  overseers  of  the  township  of  Ashton-under-Lyne,  in  the 
county  of  Lancaster,  against  the  allowance  of  the  sum  of  24^,  in  the 
constable's  accounts  for  that  township.  It  appeared  from  the  affidavits, 
that  the  constable,  pursuant  to  the  18  G.  8,  c.  19,  s.  4,  had  laid  his 
accounts  before  a  vestry  meeting,  on  the  26th  October  last,  when  the 
item  in  question,  being  the  amount  of  the  expenses  of  a  prosecution 
for  a  misdemeanor  against  Mr.  Samuel  Waller,  a  dissenting  minister, 
for  preaching  in  the  streets,  was  disallowed  by  the  vestry.  He  then, 
pursuant  to  the  act,  laid  the  accounts,  on  the  Ist  November  last,  before 
two  justices  of  the  peace  for  the  county,  by  whom  the  disputed  item 
was  allowed.  Against  this  allowance  Stansfield,  one  of  the  overseers 
of  the  township,  appealed.  At  the  sessions,  the  remaining  overseers, 
being  seven  in  number,  appeared,  and  being  sworn,  stated,  in  open 
court,  their  dissent  from  the  appeal ;  and  on  this  ground  the  sessions 
dismissed  it,  being  of  opinion,  that  unless  the  majority,  at  least,  of  the 
overseers  concurred  in  it,  the  fifth  section  of  the  act  gave  no  appeal. 

CoUman  showed  cause.  The  Sessions  have  decided  right  in  refusing 
to  hear  the  appeal.  By  the  5th  section  of  the  18  G.  8,  c.  19,  it  is  pro- 
vided, that  in  case  the  overseer  or  overseers  of  the  poor  of  any  town- 
ship shall  find  the  parish  is  aggrieved  by  anything  done  or  omitted  by 
the  constable,  or  shall  have  any  material  objection  to  the  account,  or  to 
the  determination  of  the  justice  mentioned  in  the  4th  section,  they  may 
appeal.  It  is  not  said  that  the  overseer  or  overseers,  or  any  of  them, 
may  appeal.  A  discretion  is  vested  in  them  by  the  act  of  parliament, 
which  the  majority  are  to  exercise.     And,  here,  the  majority  have 
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decided  against  the  appeal.  Rex  ▼.  Pa$coej  2  M.  &  S.  345,  is  plainly 
distinguishable ;  for  tnere  was  no  discretion  to  be  exercised  by  the 
overseers  in  that  case.  It  was  merely  a  ministerial  act ;  and  any  one 
of  them,  therefore,  was  competent  to  put  the  law  in  force. 

J.  WilliamSj  in  support  oi  the  rule.  The  words  of  the  act  are,  that 
the  overseer  or  overseers  may  appeal,  which  makes  this  case  stronger 
than  Rex  v.  Paecoe^  where  the  singular  number  was  omitted.  This  case 
is  clearly  within  the  mischief  to  be  remedied ;  and,  unless  this  appeal 
be  allowed,  it  will  be  competent  for  the  major  part  of  the  overseers, 
against  the  will  of  all  the  other  inhabitants,  to  levy  a  tax  upon  them. 
It  must  always  be  in  opposition  to  the  majority  of  the^  rated  inhabit- 
ants; for  if  not,  the  accounts  will  not  be  disallowed  by  the  vestry; 
and  it  is  only  afber  such  disallowance  that  the  act  provides  for  their 
being  laid  before  a  justice,  against  whose  determination  this  appeal  is 
given.  Under  these  circumstances,  the  Court  will  surely,  in  justice  to 
the  rated  inhabitants,  construe  the  appeal  clause  liberally.  And  this 
appeal  is  within  the  words  of  the  act.  Why  should  the  word  overseer, 
in  the  singular  number,  be,  for  the  first  time,  introduced  in  the  appeal 
clause,  if  it  be  not  that  one  overseer  may  appeal  T  The  act  cannot  be 
speaking  of  some  supposed  case,  of  only  one  overseer  being  in  a  town- 
ship ;  for  one  overseer  cannot  exist,  by  law,  so  as  to  be  capable  of  do- 
ing any  act.  If,  by  death,  the  overseers  be  reduced  to  one,  he  cannot 
do  any  act  until  some  other  is  appointed.  Then,  unless  the  intention 
be,  that  one  of  many  overseers  shall  have  the  power  to  appeal,  this 
word,  ''  overseer,"  is  altogether  without  any  meaning. 

Abbott,  G.  J.  It  is  much  to  be  lamented,  that,  in  the  different 
sections  of  this  act  of  parliament,  we  should  find  a  variety  in  the  expres- 
sions used.  But,  looking  at  the  whole,  it  seems  to  me  that  the  words 
*'  the  overseer  or  overseers,"  used  in  the  5th  section,  are  to  be  construed 
in  the  same  manner  as  the  words  "  the  overseers,"  used  in  the  4th ;  and 
that,  by  both,  the  collective  body  of  the  parish  officers  roust  be  meant 
I  think,  therefore,  that  the  legislature  did  not  intend  thereby  to  give 
an  appeal  to  any  one  of  that  body.  It  is  urged,  that  by  this  construc- 
tion the  parish  may  sustain  great  injury ;  and,  undoubtedly,  it  may 
happen  that  there  may  be  no  appeal,  and  that  too  contrary  to  the 
wishes  of  the  majority  of  the  persons  rated.  But  this  act  of  parlia- 
ment seems  to  me  to  have  intended  to  leave  the  appeal  entirely  to  the 
discretion  of  the  parish  officers.  In  case  the  appeal  be  unsuccessful, 
costs  are  given :  and,  therefore,  if  we  were  to  allow  one  of  the  over- 
seers to  appeal,  and  the  Sessions  awarded  costs  against  him,  he  might 
possibly  charge  them  to  the  parish  rate.  In  Rex  v.  Piueoe  this  conse- 
quence could  not  have  followed.  I  am,  therefore,  of  opbion,  that 
there  can  be  no  appeal,  unless  the  majority  of  the  parish  officers  con- 
cur in  it,  and  that  the  Sessions  have  done  right  in  this  case. 

Baylbt,  J.  I  am  of  the  same  opinion.  This  mischief  suggested  in 
argument  could  not  be  altogether  remedied,  unless  an  appeal  had  been 
given  to  the  persons  rated,  which  clearly  is  not  the  case.  The  clause 
gives  a  power  of  appeal  to  the  overseer  or  overseers,  if  they  find  that 
the  parish  is  aggrieved.  Now,  that  implies  that  they  are  to  exercise  a 
judgment,  which  must  be  done  by  the  majority. 
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HoLBOTD,  J.  I  think  that,  in  this  case,  the  right  of  appeal  is  given 
to  the  body  of  the  parish  ofiioers,  and  that  the  majority  of  them  are 
alone  competent  to  exercise  it,  on  the  principle  that,  in  the  exercise  of 
a  public  or  general  power,  the  minority  are  to  act  for  the  whole.  Here, 
the  appeal  is  only  given  where  a  grievance  is  found  by  them  to  exist. 
Now,  if  the  majority,  upon  consideratioD,  determine  that  there  is  no 
such  grievance,  it  seems  to  me  that  the  one  in  the  minority  ought 
not  to  be  allowed  to  appeal,  on  the  suggestion  that  he  alone  finds 
that  a  grievance  exists.  I  think,  therefore,  that  this  rule  should  be 
discharged. 

BssT,  J.,  eoncurred.  Kule  discharged. 


Ex  parte  DEACON.~p.  759. 

A  married  womsn  who,  with  her  hnsbanJ,  is  in  execatton  for  a  debt  contracted  by  her 
before  eovertare,  ia  not  entitled  lb  be  dtaebarged  under  the  insoWent  act;  she  not 
b«ag  eapable  of  ezecnting  a  warrant  of  attorney^  and  complying  with  the  other  terms 
required  by  the  1  O.  4,  o.  119,  s.  26. 

Holt  moved  for  a  mandamus  to  the  commissioners  of  the  Court  of 
Insolvent  Debtors,  directing  them  to  receive  and  hear  the  petition  of 
one  Mary  Deacon,  a  prisoner  confined  in  the  King's  Bench  prison,  and 
to  proceed  to  an  adjudication  thereupon.  The  prisoner  was  a  married 
woman,  and  had  been  arrested,  together  with  her  husband,  for  a  debt 
due  from  her  before  coverture,  and  both  were  then  in  execution  for 
that  debt.  An  application  had  been  made  to  the  Court  of  Common 
Pleas,  in  which  Court  the  action  had  been  brought,  to  discharge  the 
wife,  but  that  Court  had  refused.  In  consequence  of  this  refusal  she 
applied  to  the  Court  of  Insolvent  Debtors ;  filed  her  petition  and  sche- 
dule in  due  time,  executed  the  regular  assignment,  and  ofiered  to  sub- 
mit to  such  other  conditions  as  the  Court,  by  the  act  1  Geo.  4,  c.  119, 
is  authorized  to  impose  upon  insolvents  seeking  relief.  The  commis- 
sioners, however,  were  of  opinion^  that  being  a  married  woman,  she 
was  not  entitled  to  the  relief  of  the  act,  inasmuch  as  she  could  not 
comply  with  the  terms  of  the  25th  section,  by  which  it  is  enacted, 
*'  that  when  an  order  is  made  for  the  discharge  of  a  prisoner,  the  Court 
may  order  that  a  judgment  shall  be  entered  up  against  such  prisoner, 
in  some  one  of  the  superior  courts  of  Westminster,  in  the  name  of  the 
assignee  or  assignees  of  such  prisoner,  &c.,  &c.,  &c. ;  and  that  such 
prisoner  shall  execute  a  warrant  of  attorney  to  authorize  the  entering 
up  of  such  judraient,  and  such  judgment  shall  have  the  force  of  a  re- 
cognisance." The  commissioners  considered  this  to  be  a  preliminary 
condition  to  the  granting  of  a  prisoner's  discharge,  and  inasmuch  as  a 
married  woman  could  not  execute  a  warrant  of  attorney,  they  consid- 
ered her  not  entitled  to  relief.  Mrs.  Deacon  had  no  property  in  her 
own  right,  or  in  the  hands  of  trustees,  out  of  which  she  could  satisfy 
the  debt.  The  husband  joined  in  the  affidavit,  but  did  not  state  that 
he  was  not  possessed  of  property,  or  was  unable  to  discharge  the  debt 
from  his  own  funds. 
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Holt  contended,  that  the  words  of  the  4th  section  were  general,  and 
did  not  limit  the  relief  to  any  description  of  persons  whatever.  They 
were,  '*  that  it  shall  be  lawful  for  any  person  who  shall  be  in  actual 
custody,  upon  any  process  whatever,  &c.,  &;c.,  Jtc,  to  apply  by  petition 
in  a  summary  way,  to  the  Court,  for  At»  or  her  discharge."  There  is 
no  exception  which  debars  a  married  woman  of  this  relief.  By  the 
44th  section  a  certain  mode  of  proceeding  is  marked  out  for  the  relief 
of  persons  of  unsound  mind.  This  shows  that  the  relief  was  intended 
to  be  universal ;  otherwise  this  particular  exception  would  not  have 
been  introduced.  Minors  are  daily  discharged,  although  they  cannot 
make  any  assignment  of  their  property,  or  execute  a  warrant  of  attor- 
ney. The  language  of  the  25th  section  is  not  imperative ;  the  words 
are,  that  the  Court  may  order  judgment  to  be  entered  up,  and  a  war- 
rant of  attorney  to  be  executed.  It  is  true,  that  a  married  woman 
cannot  execute  a  warrant  of  attorney ;  but  there  is  nothing  in  the  act 
which  makes  the  entering  up  of  a  judgment  and  a  warrant  of  attorney 
a  preliminary  condition  to  a  prisoner's  discharge.  The  applicant  may 
remain  a  prisoner  for  life,  if  the  present  construction  of  the  commis- 
sioners is  right. 

Per  Curiam.  We  cannot  interfere ;  the  acts  of  a  minor  are  not 
necessarily  void  but  voidable  only,  and  a  minor  may  execute  a  deed 
for  his  own  benefit.  This  woman  cannot  comply  with  the  conditions 
of  the  act,  and  the  commissioners  have  it  not,  therefore,  in  their  power 
to  discharge  her;  she  is  now  in  prison  with  her  husband,  who  ought  to 
pay  this  debt  himself,  and  has  not  sworn  to  his  incapacity  so  to  do. 
The  court  in  which  the  action  was  originally  brought,  may  order  her 
discharge,  if  they  think  proper ;  but  we  have  no  power ;  and  we  do 
not  think  that  the  commissioners  of  the  Insolvent  Debtors'  court  have 
misconstrued  the  act  of  parliament,  in  deciding,  that  a  married  woman 
who  has  no  property  to  assign,  who  cannot  execute  a  warrant  of  attor- 
ney, and  comply  with  the  other  conditions,  is  not  entitled  to  her  dis- 
charge. Bule  refused. 


The  KING  v.  The  Justices  of  FLINTSHIRE.— p.  761. 

An  order  of  aessions  for  levying  and  paying  to  the  treasurer  of  the  county,  a  sum  to 
enable  him  to  reimburse  certain  persons  for  an  antecedent  debt,  although  such  debt 
had  been  incurred  for  county  purposes,  is  bad. 

Parks,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  certiorari, 
to  remove  an  order  of  sessions  of  the  county  of  Flint,  dated  12th 
July  last,  for  levying  and  paying  into  the  hands  of  the  treasurer  of 
that  county  200/.  5«.,  to  enable  him  to  pay  that  sum,  in  part  payment 
of  the  claim  of  Messrs.  San  key.  It  appeared  that,  by  a  former  order 
of  Sessions,  the  treasurer  had  been  empowered  to  borrow  from  Messrs. 
Sankey,  who  were  bankers,  the  sum  of  1000/.,  for  carrying  on  the 
public  works  within  the  county,  to  be  repaid  by  instalments.  Thi«^ 
money  had  been  advanced,  from  time  to  time,  in  1817  and  1818,  and 
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repaid  in  account,  but  further  advances  being  made,  the  balance  re- 
maining due  to  the  bank  was  447Z.,  in  part  payment  of  which  this 
order  was  made.  The  affidavits  on  the  other  side  stated,  that  the 
whole  money  had  been,  in  fact,  laid  out  for  county  purposes. 

The  Court  (after  hearing  Scarlett^  Litthdale^  and  2>.  F,  Jone% 
against,  and  Parke  in  support  of  the  rule)  made  the  rule  absolute ; 
observing,  that  this  was  a  rate  to  reimburse  persons  for  a  debt  pre- 
viously contracted,  which  was  clearly  bad,  inasmuch  as  the  justices 
had  no  right,  except  by  following  the  provisions  of  particular  acts  of 
parliament,  which  had  not  been  done  here,  to  anticipate  the  county 
rates,  and  so  to  make  the  expense  ultimately  fall  on  different  persons 
from  those  who  were  by  law  liable  at  the  time  it  was  incurred. 

Writ  of  certiorari  granted 


LAUGHER  V.  BREFITT  and  Another.— p.  762. 

Id  trespass  against  custom-hoase  oflBcers  for  taking  plaintiff's  goods,  which  had  been 
retnmed  in  a  deteriorated  state  before  action  bronght,  a  verdict  was  found  for  plaintiff, 
for  the  difference  in  price  between  the  value  of  the  goods  at  the  time  of  the  seiture, 
and  the  time  when  thej  were  returned.  The  judge  certified  that  there  was  probable 
eau&e  for  the  seisure:  Held,  that  the  plaintiff  was  not  precluded  bj  the  28  O.  8,  e. 
87,  s.  24,  from  taking  out  execution  for  the  damages  found  by  the  jury. 

Trespass  against  the  defendants,  who  were  custom-house  officers, 
for  breaking  and  entering  the  plaintiff's  warehouse,  and  seizing  and 
taking  a  quantity  of  verdigrise  belonging  to  the  plaintiiT,  on  pretence 
of  its  being  French  verdigrise,  that  had  not  paid  duty.  Second  count, 
for  taking  the  verdigrise.  Plea,  not  guilty.  At  the  trial,  before 
Abbott,  C.  J.,  at  the  London  sittings  after  last  Hilary  term,  it  was 
admitted  on  the  part  of  the  defendants,  that  the  verdigrise  in  question 
was  of  English  manufacture,  and,  therefore,  not  liable  to  the  payment 
of  any  duty.  It  appeared,  however,  that  it  was  a  very  close  imitation 
of  French  verdigrise ;  the  paper,  also,  in  which  it  was  packed,  and  the 
string  round  the  packages,  being  similar  to  the  JPftper  &nd  string  in 
which  French  verdigrise  was  usually  packed.  The  defendants  kept 
the  verdigrise  six  weeks  in  their  custody,  and  delivered  it  to  the  plain- 
tiff before  the  action  was  brought,  but  in  a  damaged  state,  and  it  was 
sold  by  the  plaintiff  before  the  trial.  The  jury  found  a  verdict  for 
the  plaintiff,  on  the  second  count,  for  78Z.  Ibe.  8(2.,  the  plaintiff  beinff 
precluded  from  recovering  on  the  first,  by  the  terms  of  his  notice  of 
action ;  and  the  Lord  Chief  Justice  certified,  under  the  28  G.  3,  c. 
87,  s.  24,  that  there  was  probable  cause  for  the  seizure.  By  that  sta- 
tute it  is  enacted,  ^*  That  in  case  any  action  shall  be  commenced  against 
any  person  on  account  of  the  seizing  of  any  goods  forfeited  by  virtue 
of  the  revenue  acts,  and  a  verdict  shall  be  given  against  the  defend- 
ants ;  if  the  Judge  before  whom  such  action  snail  be  tried  shall  certify 
that  there  was  a  probable  cause  for  such  seizure,  then  the  plaintiff, 
besides  the  thing  so  seized,  or  the  value  thereof,  shall  not  be  entitle*! 
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to  above  2d,  damages,  nor  to  any  costs  of  suit."  The  plaintiff  having 
entered  up  his  judgment  for  the  damages  obtained  at  the  trial,  the 
Solicitor' General  obtained  a  rule  for  setting  aside  that  judgment,  and 
for  entering  up  judgment  for  the  plaintiff  for  2iL  damages  only. 

Marryat  and  Eykyn  now  showed  cause.  By  the  very  words  of  the 
statute  the  plaintiff  is  expressly  entitled  to  recover  the  thmg  seised, 
or  the  value  thereof.  The  verdigrise  itself  could  only  have  been  reco- 
vered in  an  action  of  detinue.  The  damages  in  the  present  action  are 
the  difference  between  the  value  of  the  verdigrise  at  the  time  of  seizure 
and  the  time  when  it  was  returned.  The  plaintiff  was  not  obliged  to 
take  it  back  in  a  deteriorated  state ;  but  he  might  have  brought  an 
action  for  its  entire  value  at  the  time  of  seizure.  In  Baldwin  ▼. 
Tankardj  1  H.  Bl.  28,  it  was  decided,  that  a  Judge's  certificate,  under 
this  statute,  that  there  was  probable  cause  for  seizure,  did  not  deprive 
a  plaintiff  of  his  damages  for  injuries  accompanying  the  seizure. 

The  Solicitor-General  and  Gumet/y  contra.  The  object  of  the  sta- 
tute was  to  protect  the  officers  from  paying  any  costs  or  damages  where 
there  was  a  probable  cause  for  the  seizure.  At  common  law  the  plain- 
tiff  would  have  been  entitled  to  recover  damages  for  the  seizure.  By 
the  statute  he  is  deprived  of  that  right.  Tne  owner  of  the  goods  is 
entitled  to  have  them  returned,  or  to  recover  the  value,  but  that  must 
mean  the  value  of  the  goods  when  they  are  returned,  and  not  at  the 
time  when  they  are  seized.  The  object  of  the  statute  was  ta  prevent 
frauds  upon  the  revenue.  At  all  events,  the  plaintiff  made  his  elec- 
tion by  accepting  the  thing  itself;  and  it  is  too  late  now  to  ask  for 
further  damages. 

Abbott,  G.  J.  I  am  of  opinion,  that  the  plaintiff  is  entitled  to 
have  judgment  and  execution  for  the  damages  found  by  the  jury.  The 
seizure,  in  this  case,  turned  out  in  the  result  to  be  unlawful.  Now,  if 
the  act  of  parliament  had  never  passed,  the  plaintiff  would  have  been 
entitled  to  recover  damages  for  the  injury  he  had  sustained  by  the 
seizure  and  detention  of  his  ^oods :  and  the  value  of  them  at  the  time 
they  were  seized,  together  with  any  loss  he  might  have  sustained  by 
the  seizure  and  detention,  would  be  the  measure  of  his  daraages.  If, 
therefore,  in  the  course  of  the  cause,  the  goods  had  been  returned,  the 
plaintiff  would  still  have  been  entitled  to  proceed  for  further  damages. 
The  act  of  parliament,  in  this  case,  deprives  the  plaintiff  of  his  right 
to  recover  damages  in  respect  of  the  seizure  and  detention  of  the 
goods ;  but  expressly  reserves  to  him  the  right  of  recovering  the  thing 
seized,  or  the  value  thereof.  I  am  of  opinion,  that  the  value  thereof 
means  the  value  at  the  time  of  seizure,  and  not  the  value  at  the  time 
when  the  goods  are  returned ;  and  there  being  nothing  to  show  that 
the  plaintiff  accepted  the  verdigrise  itself  in  full  satisfaction,  I  think 
that  he  is  entitled  to  have  the  difference  between  the  value  of  the  ver- 
digrise at  the  time  of  seizure  and  the  time  when  it  was  returned  to 
him ;  and,  that  being  so^  this  r^le  must  be  discharged  with  costs. 

Bttle  discharged  with  costs. 
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MEULE  and  Another  v.  GODDARD.— p.  766. 

Where  a  new  trial  is  ordered,  the  costs  to  abide  the  eyent,  such  event  means  the  ultimate 
CTent  of  the  cause,  and  therefore,  if  the  rerdict  on  the  second  trial  be  set  aside,  and 
on  a  third  trial,  the  ultimate  erent  is  the  same  as  at  the  first  trial,  the  party  will  be 
entitled  to  the  costs  of  the  first  triaL 

In  this  case  the  plaintiff  having  obtained  a  verdict  on  the  first  trial, 
a  new  trial  was  oraered,  and  the  costs  of  the  first  trial  were  directed 
to  abide  the  event  of  such  trial.  Upon  the  second  trial  there  was  a 
verdict  for  the  defendant,  which  was  also  set  aside.  The  rule  for  set- 
ting aside  that  verdict,  was  silent  as  to  the  costs.  Upon  the  third 
trial,  the  plaintiff  obtained  a  verdict.  The  Master,  on  taxing  the  costs, 
allowed  the  plaintiff  the  costs  of  the  first  trial. 

Gaselee  now  moved,  that  the  Master  might  review  his  taxation,  and 
contended,  that  the  plaintiff  could  only  be  entitled  to  such  costs,  in 
the  event  of  his  obtaining  a  verdict  on  the  second  trial,  which  he  had 
not  done. 

But  the  Court  held,  that  the  event  of  such  trial  meant  the  ultimate 
event  of  the  cause.  Rule  refused. 


DOE  dcm.  PHILLIPPS  v.  ROE.— p.  766. 

A  tenancy  by  Tirtne  of  an  agreement  in  writing,  for  three  months  certain,  is  a  tenancy 
"  for  a  term,"  within  the  meaning  of  the  1  G.  4,  c.  87.  Upon  a  rule  calling  upon  the 
tenant  to  enter  into  a  recognisance  under  that  statute,  it  is  nece8sa]7  to  express  in  the 
rule  nisi  the  amount  of  the  security  required. 

A  RULE  had  been  obtained,  calling  on  the  tenant  in  possession,  to 
show  cause  why  he  should  not,  pursuant  to  stat.  1  Geo.  4,  c.  87,  under- 
take, in  case  a  verdict  should  pass  for  the  plaintiff,  to  give  judgment 
of  the  term  next  preceding  the  time  of  trial,  and  also  why  he  should 
not  enter  into  a  recognisance,  by  himself  and  two  sureties,  in  a  rea- 
sonable sum  conditioned  to  pay  the  costs  and  damages  which  might  be 
recovered  by  the  plaintiff  in  the  action.     The  tenant  had  held  the 

I  premises  in  question,  which  were  of  the  annual  value  of  202.,  under  the 
essor  of  the  plaintiff,  for  three  months  certain^  by  virtue  of  an  instru- 
ment in  writing,  which  was  annexed  to  the  affidavits  in  support  of  the 
rule,  and  was  not  stamped. 

2>.  F.  Jones  showed  cause.  Here,  as  the  agreement  is  not  stamped 
it  cannot  be  received  in  evidence,  and  then  it  does  not  appear  at  all 
that  the  defendant  holds  by  an  agreement  in  writing.  The  intention 
of  the  act  was  not  to  make  any  difference  as  to  the  admissibility  of 
unstamped  instruments,  but  to  leave  any  objections  as  to  the  admissi- 
bility of  evidence  in  the  same  situation,  upon  applications  under  this 
statute,  as  they  would  have  been  if  the  cause  had  been  tried  at  Nisi 
Prius.  If  this  had  been  an  agreement  only,  it  might  have  been 
doubted,  whether,  inasmuch  as  the  subject-matter  was  altogether  less 
than  20Z.,  the  instrument  required  any  stamp ;  but  this  instrument, 
VOL.  VII. — 27 
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though  called  an  agreement^  enured  in  point  of  law  as  a  lease,  and 
therefore  required  a  stamp,  within  55  G.  8,  c.  184,  schedule  part  1. 
Secondly,  the  case  is  not  within  the  act  of  parliament,  which  applied 
only  to  cases  of  a  demise  for  any  term  or*  number  of  years.  Now 
here,  the  tenant  held  only  for  three  monthej  and,  indeed,  had  only 
engaged  for  that  term.  The  words  in  the  statute  must  be  read,  term 
of  years  or  number  of  years,  otherwise  a  taking  for  a  week  might  bo 
considered  to  be  a  term,  and  might  expose  the  tenant  to  all  the  expen- 
sive proceedings  authorized  by  this  act.  If  a  different  construotioa 
is  to  prevail,  tne  insertion  in  the  first  section  of  the  act,  after  the 
words  "  for  any  term,"  of  the  words  "  or  number  of  years  certain,  or 
from  year  to  year,"  is  mere  surplusage.  The  true  construction  is,  to 
apply  the  act  of  parliament  to  cases  of  considerable  leases  or  holdings 
from  year  to  year,  so  long  as  both  parties  please,  and  not  to  extend  it 
to  trifling  cases  of  holding  for  minute  fractions  of  a  year.  Thirdly, 
the  rule  nisi  should  have  specified  the  amount  of  the  security  for  which 
the  plaintiff  asked ;  if  that  sum  were  reasonable  the  tenant  might  not 
show  any  cause ;  if  it  were  disproportionate  or  uncertain,  he  would  be 
bound  to  do  so* 

'  Reader^  in  support  of  the  rule,  after  stating  that  55  G.  8,  c.  184, 
schedule  part  1,  was  confined  to  leases  at  a  yearly  rent,  was  stopped 
by  the  Court. 

Abbott,  C.  J.  It  is  unnecesBary  to  d^ide  the  question  as  to  the 
stamp,  for,  even  if  a  stamp  were  requisite,  we  should  enlarge  the  rule, 
and  give  the  plaintiff  time  to  get  the  instrument  stamped.  As  to  the 
second  point,  I  think  that  the  present  was  a  **  term"  within  the  mean-, 
ing  of  the  act  of  parliament.  One  of  the  main  objects  of  the  statute 
was,  to  save  the  landlord  the  necessity  of  going  to  trial,  where  the 
tenant  holds  over  vexatioosly,  and  where  the  trouble  and  expense  of 
an  ejectment  may  be  very  disproportionate  to  the  vahie  of  the  pre* 
mises.  With  respect  to  the  third  pomt,  it  appears  to  me  to  be  wiS- 
eient,  that  the  amount  of  the  security  should  be  specified  when  the 
rule  is  made  absolute,  as  the  Court  win  then  be  enabled  to  judge  what 
may  be  a  reasonable  sum  to  be  fixed,  upon  hearing  all  the  oireoni- 
stances  of  the  case. 

Batlet,  J.  I  am  also  of  opinion  that  the  case  is  within  the  act  of 
parliament.  It  is  a  very  beneficial  statute  to  landlords,  where  the 
tenant  has  really  no  defence,  and  it  may  be  also  beneficial  to  tenants, 
in  saring  them  from  fruitless  expense. 

HoLROTD  and  Bbst,  Js.,  concurred.  Rule  dieofaarged.* 

•  SDt  latL  a  67,  sad  Co.  Iht  M  V. 
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JONES  V.  WOOLLUM.— p.  769. 

Debt  on  a  bond  given  to  plaintiff  as  treasurer  of  a  friendly  society.  Plea,  that  tbe  ruleii 
of  the  society  had  not  been  confirmed  at  the  quarter  sessions  pursuant  to  83  G.  8,  c. 
64 :  Hetd,  upon  demurrer,  that  the  plea  was  bad,  the  bond  being  a  good  bond  at  eom- 
mon  law. 

Debt  on  bond  to  the  plaintiff,  treasurer  of  a  friendly  society,  &c. 
The  condition  set  out  on  oyer  was  for  the  payment  of  a  sum  of  money 
to  tbe  plaintiff,  or  his  successor^  treasurer  of  the  friendly  society  above 
named,  or  the  executors  or  administrators  of  the  plaintiff.  Plea,  that 
the  bond  was  executed  bv  the  defendant  to  the  plaintiff,  as  treasurer 
of  the  society,  and  for  the  use  and  benefit  of  the  society,  and  for  no 
other  cause  or  consideration  whatever,  and  that  the  rules,  orders,  and 
regulations  by  which  tbe  society  was  governed,  had  not  beeix  exhibited, 
confirmed,  or  filed,  at  the  quarter  sessions,  pursuant  to  the  statute  83 
G.  3,  c.  54.     To  this  plea  there  was  a  general  demurrer. 

Stork$^  in  support  of  the  demurrer,  was  stopped  by  tbe  Court* 

BamewM^  contra,  contended,  that  the  plaintiff  in  his  character  of 
treasurer  to  the  society,  had  no  authority  to  take  the  bond,  inasmuch 
as  the  rules  of  the  society  had  not  been  registered  according  to  the 
provisions  of  the  83  G.  3,  e.  54,  s.  2. 

Per  Curiam.  If  the  plaintiff  does  not  comply  with  the  terms  of  the 
statute,  he  may  not  be  entitled  to  the  privileges  cfmferred  thereby,  but 
as  there  is  no  express  provision  avoiding  securities  given  to  treasurers 
neglecting  to  register  the  rules,  the  bond  is  good  at  common  law,,  and 
the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


DOE  on  the  demise  of  the  Earl  of  BRADFORD  v.  ROK— p.  770. 

Wbare  a  ttnaat  holda  from  year  to  year,  bat  witho«t  a  lease  or  agveament  ia  writing,  it 
ia  not  a  oaaa  within  1  O.  4,  o.  87,  s.  1. 

Campbbll  moved  for  a  rule,  calling  upon  the  tenant  in  possession,  to 
show  cause  why  he  should  not  undertake,  in  case  a  verdict  passed  for 
the  plaintiff,  to  give  judgment  of  the  term  next  preceding  the  trial,  and 
why  he  should  not  enter  into  a  recognisance,  conditioned  to  pay  the 
costs  in  pursuance  of  the  1  G.  4,  c.  87,  s.  1.  It  appeared  upon  the 
affidavit,  that  the  tenant  held  from  year  to  year,  and  that  the  tenancy 
had  been  determined  by  a  regular  notice  to  quit :  but  there  was  no 
lease  or  agreement  in  writing. 

Baylby,  J.  The  words  of  the  statute  are,  "  where  the  term  or 
interest  of  any  tenant  holding  under  any  lease  or  agreement  in  writing, 
any  lands,  &c.,  for  any  term  or  number  of  years  certain,  or  from  year 
to  year,  shall  have  expired  or  been  determined  by  a  notice  to  quit."  I 
think  the  words,  **  under  a  lease  or  agreement  in  writing,"  apply  to 
the  whole  sentence,  and  are  not  confined  to  the  case  of  a  tenant  hold- 
ing for  a  number  of  years  certain.  Rule  refused. 
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THE  KING  V.  HIGHMORE.— p.  771. 

Any  information  in  the  nature  of  a  qao  warranto  may  be  granted  at  common  law  within  the 
9  Anne,  c  20,  against  a  party  for  exercining  the  office  of  a  bailifT  in  the  borough  of  M., 
although  it  was  not  a  corporate  office. 

Qucre,  whether  in  such  a  case  the  defendant  may  plead  several  matters. 

Quo  WARRANTO  against  the  defendant  for  using  and  exercising  the 
office  of  bailiff  or  sub-bailiff  of  the  borough  of  Milbourne  port,  in  the 
county  of  Somerset.  To  this  information  the  defendant  pleaded  se- 
veral special  pleas.  The  bailiff  was  the  returning  officer  of  that  bo- 
rough. Merewether  in  last  term  obtained  a  rule  to  discharge  the  rule 
to  plead  several  matters,  and  for  striking  out  all  the  defendant's  pleas 
except  one,  on  the  ground  that  this  was  not  a  corporate  office,  and 
therefore,  was  not  within  the  9  Anne,  c.  20,  and  he  cited  Bex  v.  Rich- 
ardsoUi  9  East,  469.  And  OetseleCj  contra^  had  obtained  a  mle  nisi 
for  quashing  the  information,  on  the  ground,  that  if  this  did  not  fall 
within  9  Anne,  c.  20,  the  information  itself  could  not  be  supported. 
Both  rules  were  ordered  to  come  on  together. 

Scarlett^  Adam^  and  Merewether^  for  the  crown,  in  support  of  their 
own  rule,  cited,  addition  to  Rex  v.  Richardsotiy  the  cases  of  Rex  v. 
IValliSj  5  T.  R.  375  ;  Rex  v.  Williams,  1  Burr.  402,  and  Buller,N.  P. 
title  Mandamus,  204,  211.  And  as  to  the  other  rule,  they  contended 
that  this  was  a  proceeding  at  common  law,  and  not  founded  on  9  Anne, 
c.  20y  and  they  cited  numerous  instances  of  such  informations  granted 
at  common  law  previously  to  the  passing  of  that  act.  They  were  then 
stopped  by  the  Court. 

Oaselee  and  Bayley,contrayConiex\AeA  that,  if  this  was  not  a  corpo- 
rate office,  there  was  no  right  to  file  any  information,  and  if  it  was,  then 
the  defendant  had  a  right  to  plead  double.  The  9  Anne,  c.  20,  s.  8, 
obviously  refers  to  cases  like  the  present.  The  words  in  the  first  sec- 
tion are  not  necessarily  confined  to  corporate  offices.  For  the  preamble 
speaks  of  offices  in  cities,  towns  corporate,  boroughs,  and  other  places. 
[Abbott,  C.  J.,  there  are  the  words  "burgesses  or  freemen,"  which 
seems  to  confine  it  to  places  having  burgesses  or  freemen.]  In  the  8!h 
section,  clearly  the  word  borough  has  a  more  extensive  signification, 
and  it  is  strange,  if  the  same  word  is  used  to  signify  two  different  things 
in  the  same  act  of  parliament.  The  32  G.  3,  c.  58,  corroborates  this 
view.  For,  if  that  does  not  extend  to  other  than  corporate  offices,  there 
will  be  many  cases  where,  after  six  years'  possession,  the  party  may 
be  ousted  by  quo  warranto.  [Bayley,  C.  J.  It  is  in  the  discretion  of 
the  Court  to  grant  such  rules,  and  probably  they  would  not  do  it  in  such 
cases.]  Here,  the  defendant  has  no  other  way  of  raising  this  point. 
The  other  Fide  may,  if  there  be  no  power  to  plead  several  matters,  de- 
mur, and  so  the  question  will  be  on  the  record. 

Abbott,  C.  J.  It  is  too  nuich  to  ask  of  the  Court  to  quash  an  infor- 
mation founded,  like  the  present,  on  numerous  precedents,  previous 
to  the  passing  the  statute  9  Anne  c.  20 ;  and  that  too,  in  a  case  in 
which  it  is  open  to  the  defendant,  by  writ  of  error,  to  raise  the  point. 
That  rule  must,  therefore  be  discharged.     On  the  same  principle  we 
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shall  proceed  with  the  other  rule.  If  we  make  it  absolute,  we  shall 
altogether  prevent  the  defendant  from  setting  our  judgment  right  by 
writ  of  error ;  but  if  we  discharge  it,  and  the  defendant  pleads  double, 
the  error  will  be  on  the  face  of  the  record,  and  then  the  prosecutor  may 
^ake  the  case  ultimately  before  a  higher  tribunal. 

Both  rules  discharged. 

Note.    The  prosecutor  dU  not  cipmur,  but  fifed  replications  to  all  the  pleaa. 


The  KING  ».  ROGERS— p.  773. 

The  17  G.  3,  c.  56,  a.  32,  takes  away  the  wri'  of  certiorari  only  from  oflfences  for  the  first  time 
created  by  the  22  G.  2,  c.  27,  and  does  not  apply  to  those  created  by  12  G.  1.  c.  34,  and 
extended  to  the  silk  and  cotton  trader  ..y  22  G.  2,  c  27. 

ScARLETi  had  obtained  a  rule  nisi  for  a  cerfiorari  to  remove  an 
order  of  Sessions,  of  the  town  and  county  of  Nottingham,  confirming  a 
waiTant  of  distress,  signed  by  two  magistrates,  for  enforcing  the  pay- 
ment of  wages,  said  to  be  due  from  Thomas  Kay  to  William  Rogers,  for 
work  done  by  the  latter  in  the  silk  manufacture  and  the  cotton  manu- 
factory. The  wages,  for  which  the  warrant  issued,  had  been  paid  pre- 
viously in  goods,  which  payment  the  magistrates  altogether  disallowed. 
The  Sessions,  on  appeal,  considered  the  point  of  law  so  doubtful,  that 
they  confirmed  the  order,  subject  to  a  special  case.  The  question  was, 
whether  the  certiorari  was  taken  away. 

Denman  showed  cause.  There  is  no  authority  to  issue  a  certiorari 
in  this  case.  By  the  12  G.  1,  c.  84,  s.  8,  clothiers  in  the  woollen 
manufacture  were  prohibited  from  paying  wages  to  their  workmen, 
partly  in  goods,  and  by  the  4th  section,  a  penalty  was  imposed  on  them 
for  so  doing.  Now,  the  provisions,  penalties,  and  forfeitures  under 
that  act  contained,  were,  by  the  22  G.  2,  c.  27,  s.  12,  expressly  ex- 
tended to  workmen  in  the  silk  and  cotton  manufacture,  and  the  penal- 
ties and  forfeitures  were  to  be  inflicted,  levied,  and  recovered,  in  the 
same  manner  as  those  in  the  12  G.  1,  c.  84.  Then  came  17  G.  8,  c. 
56,  s.  22,  which  took  away  the  writ  of  certiorari  in  cases  of  proceed- 
ings for  offences  against  the  22  G.  2,  c.  27.  The  certiorari  is,  there- 
fore, taken  away  here :  for  this  is  clearly  an  offence  under  the  22  G. 
2,  c.  27. 

Scarlett  and  N.  72.  Clarke,  contra.  The  certiorari  is  not  taken 
away ;  for  this  is  substantially  an  offence  under  the  12  G.  1,  c.  84. 
The  onlv  effect  of  22  G.  2,  c.  27,  was  to  extend  the  provisions  of  that 
act  to  the  silk  and  cotton  trade ;  but  the  offence  was  not  by  that  act 
prohibited,  but  by  the  former.  There  are  offences  created  by  the  22 
G.  2,  c.  27,  for  the  first  time,  to  which  the  clause  in  the  17  G.  8,  c.  56, 
most  properly  applies.  Here,  a  special  case,  on  a  nice  question  of  law, 
has  been  reserved  by  the  Sessions ;  and,  unless  the  writ  of  certiorari  is 
expressly  taken  away,  the  Court  will  not  refuse  to  grant  it. 
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Bayley,  J.*  By  the  22  G.  2,  c.  27,  a  variety  of  specific  offences 
were  created ;  and  that  having  been  done,  by  the  last  clause  the  pro- 
visions of  the  act  of  12  Q.  1,  c.  84,  were  extended  to  the  silk  and 
cotton  trade.  Now,  I  think  that  the  best  conBtruction  we  can  give  to  the 
17  G.  8,  c.  56,  8.  22,  on  which  this  qnestion  turns,  will  be  to  hold,  that 
it  extends  only  to  the  offences  created  for  the  first  time  by  the  22  G. 
2,  c.  27.  If  so,  the  writ  of  ce^'tiorari,  in  the  present  case,  is  not  taken 
away. 

HoLROYD,  J.,  concurred. 

Writ  of  certiorari  granted.f 

•  Abbott,  C.  J.,  and  Best,  J.,  had  left  the  Court, 
t  See  17  a.  8,  fl.  66,  8.  20. 


The  KING  v.  The  Inhabitants  of  OAKMERE.— p.  775. 

Where  a  district  preyiously  extra-parochial,  was  by  act  of  parliament  made  a  township ; 
and  it  was  provided,  that  -from  thenceforth  it  should  maintain  its  own  poor  and  repiur 
itA  own  roads,  and  have  the  like  powers,  privileges,  and  immuBities,  and  be  subject  to 
the  same  regulations  as  other  townships  within  the  countj:  Held,  that  this  clause  was 
prospective  only,  and  that  a  bastard  bom  within  the  district  previously  to  passing  the 
act  was  not  settled  there. 

Two  justices,  by  their  order,  dated  April  Ist,  1821,  removed  John 
Bradford  from  the  township  of  Over  Tabley  to  the  township  of  Oak- 
mere,  both  in  the  county  of  Cheater.  The  Sessions,  on  appeal,  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  upon  the  follow- 
ing case.  The  township  of  Oakmere  was  before,  and  until  the  passing 
of  a  certain  act  of  parliament  in  the  52d  year  of  his  late  majesty,  part 
of  the  forest  of  Delamere,  in  the  c<Muity  of  Chester,  and  an  extra-pa- 
rochial place.  Under  and  by  virtue  of  the  said  act,  entitled,  ''  An  act 
for  enclosing  the  forest  of  Delamere,  in  the  county  of  Chester,"  the 
forest  was,  in  December,  1819,  duly  divided  into  four  separate  town- 
ships, of  which  Oakmere  was  one.  Since  that  time  overseers  of  the 
poor,  have  been  duly  appointed  for  the  township  of  Oakmere.  The 
pauper,  John  Bradford,  was  bom  many  years  ago,  a  bastard,  in  Oak- 
mere, whilst  it  was  an  extra-parochial  place,  and  part  of  the  forest  of 
Delamere.  The  question  for  the  opinion  of  the  Court  was,  wh<%ther 
such  order  of  removal  to  Oakmere,  as  the  birth-place  of  the  pauper, 
could  be  sustained. 

The  following  were  the  clauses  in  the  local  act,  on  which  the  ques- 
tion depended,  ^*  And  be  it  further  enacted.  That  the  district  called 
or  known  by  the  name  of  Delamere  Forest,  and  all  such  lands,  lying 
contiguous  thereto,  as  are  now  extra-parochial,  shall,  as  soon  as  the 
moiety  of  the  said  forest,  which  is  hereby  directed  to  be  allotted  to  and 
amongst  the  persons  enjoying  rights  of  common  thereon  shall  have 
been  so  allotted,  divided,  and  enclosed,  be  and  be  deemed  and  taken  to 
be  a  parish,  and  called  and  known  by  the  name  of  Delamere  parish, 
and  shall  for  ever  thereafter  be  and  be  deemed  and  taken  to  be  a 
rectory. 
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^*  And  be  it  further  enacted,  That  the  said  commissioners  shall,  and 
they  are  hereby  authorized  and  required  to  divide  the  said  parish  into 
two  or  more  townships,  to  be  called  and  distinguistied  by  such  names 
as  the  said  commissioners  shall  appoint ;  and  when  the  same  shall  be 
80  divided,  each  and  every  such  township  shall^  from  thenceforth  for 
ever  thereafter^  provide  for  ite  oum  poor^  make  and  maintain  ite  own 
roadsy  and  have^  enjoj/j  and  be  vested  with  such  and  the  like  powers^ 
privilegesy  and  immunities^  and  be  subject  to  the  same  regulations  as  are 
incident  tOy  and  as  are  had,  held^  and  enjoyed  by  the  several  other 
toumships  within  the  said  county  of  Chester,  by  the  lawn  and  statutes 
of  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  Enghmd.*' 

Nolan^  in  support  of  the  order  of  Sessions,  contended,  that  the  sec- 
tion of  the  local  act  was  retrospective,  and  that  all  acts  done  within  the 
local  limits  of  Oakmere,  which  would  have  conferred  a  settlement  else* 
where,  were  sufficient  for- that  purpose  to  confer  a  settlement  in  Oak- 
mere,  after  that  place  became  a  township.  That  is  always  the  case 
where  overseers  are  appointed  for  a  vill,  although  no  such  overseers 
have  ever  been  appointed  before.  Here,  too,  the  clause  makes  them 
liable  to  the  repair  of  roads,  which  must  obviously  extend  to  roads  ante- 
cedently existing. 

J.  Williams^  contra.  In  the  case  of  a  vill,  it  must  have  been  so 
for  time  immemorial ;  and,  therefore,  it  was,  during  all  that  time,  a 
place  where  legally  a  settlement  could  be  gained.  But,  here,  it  is  made 
a  township  de  novo.  As  to  the  roads,  they  were  existing  in  Oakmere 
at  the  time  it  became  a  township,  as  well  as  before,  and  they,  therefore, 
do  not  fall  within  the  same  reason  as  antecedent  settlements,  which  had 
no  such  existence.  The  act  must,  as  to  the  latter,  be  prospective;  for, 
otherwise,  injustice  would  follow.  In  this  very  instance,  the  mother  of 
the  pauper,  at  the  time  he  was  born,  must  have  been  removable  to  her 
own  settlement  elsewhere.  Bat,  being  in  aa  extra-parochial  place,  she 
could  not  then,  for  that  reason  only,  be  removed. 

Cur,  adv.  vult. 

And  now,  on  thb  day,  the  judgment  of  the  Court  was  delivered  by 

Abbott,  C.  J.  This  case  arises  on  the  act  52  Geo.  3,  for  enclosing 
the  forest  of  Delamere,  and  the  question  is,  whether  the  district  newly 
created  into  a  township  under  this  statute,  which  before  was  neither  in 
any  parish  nor  township,  is  to  be  considered  as  if  it  had  formerly  been 
a  parish  or  township,  with  regard  to  settlements ;  or,  only  as  becoming 
so  from  the  time  of  its  creation  under  the  act,  and  as  if  it  had  formerly 
been  wholly  uninhabited.  And  we  are  of  opinion,  that  the  latter  is  the 
true  construction  and  effect  of  the  statute.  If  the  former  construction 
should  be  adopted,  much  inconvenience  and  litigation  might  ensue. 
Many  parishes,  wherein  paupers  have  been  considered  as  legally  settled| 
and  have  accordingly  been  maintained,  might  relieve  themselves  from 
their  burthen,  by  removing  to  thb  new  township  not  only  illegitimate 
persons  bom  within  the  district  whereof  the  township  consists,  out  also 
many  of  those  who  had  been  servants  or  apprentices,  or  had  rented 
tenements  of  the  yearly  value  of  102.- within  it.    By  such  removals  a 
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heavy  burthen  might  be  thrown  at  once  upon  the  new  township.  It  is 
true,  on  the  other  hand,  that  the  new  township,  having  now  overseers, 
may  remove  persons,  which  the  inhabitants  of  the  district  could  not  pre- 
viously do :  fiut  then  the  inhabitants  were  not  previously  under  the  same 
legal  obligation  to  maintain  the  poor  who  might  be  found  within  it,  as 
a  parish  or  township ;  the  consequence  of  which  must  have  been  that 
such  poor  would,  in  general,  find  their  way  without  removal  into  those 
parishes  or  townships  that  were  compellable  to  maintain  them ;  so  that 
the  new  power  of  removal  would  not  be  likely  to  afford  a  relief  com- 
mensurate with  the  new  burthen :  and  the  former  want  of  the  power  of 
removal  might  have  the  effect  of  charging  this  new  township  with  the 
maintenance  of  persons  under  circumstances  in  which,  if  the  district 
had  been  previously  a  township,  the  inhabitants  might  have'  taken  care 
to  prevent  the  burthen  from  falling  upon  them,  as  by  the  removal  of 
unmarried  pregnant  women,  or  of  persons  coming  to  settle  on  tene- 
ments under  lOZ.  a  year,  especially  before  the  stat.  85  Geo.  8,  c.  101. 
The  latter,  indeed,  would  not  acquire  a  settement  for  themselves,  but 
settlements  might  be  derived  under  them  by  apprentices  and  servants. 
And  this  is  not  like  the  case  of  a  modern  appointment  of  overseers  to 
places  that  formerly  had  no  such  officers ;  because  all  such  places  must 
have  been  vills  from  time  immemorial,  and  consequently  under  a  legal 
obligation  to  maintain  their  poor,  and  possessing  a  legal  right  to  the 
appointment  of  officers,  and  by  such  apppointment  to  remove  persons 
under  the  same  circumstances  as  other  townships  or  parishes  might  do. 
The  consequence  of  this  opinion  is,  that  both  the  orders  must  be 
quashed. 

Both  orders  quashed. 


The  KING  v.  The  Inhabitants  of  BARLESTON.— p.  780. 

Where  a  parish  apprentice  was  assigned  by  his  original  master  to  J.  Q.  bj  an  instmment 
in  writing,  bat  there  was  no  consent  of  two  magistrates :  Held,  that  this  was  not  a 
lawful  assignment  under  82  O.  8,  o.  67,  a.  7,  bat  it  was  sufficient  to  show  the  consent 
of  the  first  master,  to  the  senrice  to  J.  S.,  and  consequently,  such  service  was  good 
as  a  service  under  the  original  indenture,  and  conferred  a  settlement 

Two  justices  removed  Samuel  Blockley  and  his  family  from  the 
parish  of  Heather,  to  the  parish  of  Barleston,  both  in  the  county  of 
Leicester.  The  sessions  on  appeal  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case.  In  support  of  the  order, 
a  settlement  by  apprenticeship  under  a  parish  indenture  to  John 
Oreasley  in  the  appellant  parish,  was  proved.  The  appellants,  in 
order  to  show  a  subsequent  settlement  in  the  parish  of  St.  Mary,  in 
Leicester,  gave  in  evidence  a  paper  purporting  to  be  an  assignment  of 
the  pauper,  in  February,  1812,  by  the  said  John  Greasley  to  Thomas 
Dalby  of  that  parish,  and  proved  a  residence  of  more  than  40  days  in 
the  same  parish  under  that  assignment.  There  was  a  premium  of  5L 
paid  by  Greasley  to  the  new  master,  but  it  was  the  sum  which  he,  Greas- 
ley, had  received  with  the  pauper,  on  the  original  binding  from  Hea- 
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ther.  The  instrument  by  which  the  assignment  was  made,  was  in 
writing,  and  was  executed  by  Greasley,  Dalby,  and  the  pauper.  The 
instrument,  after  reciting  that  the  apprentice  had  about  eight  years  of 
his  term  unexpired,  as  appeared  by  his  indenture  ;  stated,  that  for  divers 
good  considerations,  Greasley  did  fully  and  absolutely  give,  grant, 
assign,  and  set  over  unto  Thomas  Dalby,  of  the  borough  of  Leicester, 
framework-knitter,  all  such  right,  title,  duty,  term  of  years  to  come, 
service  and  demand  whatsoever,  which  the  said  John  Greasley  had,  in 
or  to  the  said  Samuel  Blockley,  or  which  he  might  or  ought  to  have  in 
him  by  virtue  of  the  said  indenture.  And  the  said  John  Greasley 
covenanted  with  the  said  Thomas  Dalby,  that  he,  the  said  Samuel 
Blockley,  should,  notwithstanding  anything  to  be  done  by  Greasley 
during  the  said  term  of  years,  well  and  truly  serve  the  said  Thomas 
Dalby  as  his  master,  &c.  Provided;  that  the  said  Thomas  Dalby  shall 
well  entreat  and  use  him,  and  learn  him  the  craft,  mystery,  and  occu- 
pation of  a  framework-knitter;  and  should  also  allow  him  sufficient 
meat,  &c.,  which  the  said  Thomas  Dalby  agreed  to  do  in  consideration 
of  the  services  of  the  said  apprentice  ;  and  also,  the  sum  of  5/.  agreed 
to  be  paid  by  Greasley  to  Dalby,  being  the  said  sum  of  money,  which 
he,  the  said  John  Greasley,  received  with  the  said  apprentice,  from  the 
churchwardens  and  overseers  of  Heather,  on  their  putting  and  placing 
him,  the  said  Samuel  Blockley,  apprentice  to  the  said  John  Greasley. 
It  was  objected  by  the  respondents,  that  this  assignment  was  not  made 
under  the  32  G.  3,  c.  57,  with  the  consent  of  two  magistrates  in  writing ; 
and  therefore,  was  not  an  instrument  under  which  a  settlement  could 
be  gained.  The  appellants  contended,  that  it  was  a  valid  instrument 
to  confer  a  settlement,  and  cited  the  56  G.  3,  c.  139,  s.  9,  which 
passed  subsequently  to  the  assignment.  The  case  was  argued  on  a 
former  day  by 

Phillipp9  and  Dwarris^  in  support  of  the  order  of  sessions.  This 
was  not  a  valid  assignment  of  the  apprentice,  not  having  been  made 
with  the  sanction  of  two  justices.  The  32  G.  3,  c.  57,  s.  7,  provides, 
that  it  shall  be  lawful  to  make  assignments  in  writing,  of  parish  appren- 
tices by  consent  of  two  magistrates.  And  this  is  compulsory,  it  being 
for  the  benefit  of  the  apprentice  that  a  control  of  this  sort  should  be 
exercised.  It  is  argued,  that  56  G.  3,  c.  139,  s.  9,  shows  that  this  is 
not  the  true  construction,  but  that  there  might  be  valid  assignments 
not  in  writing,  and  not  with  the  consent  of  two  justices.  But  this  is 
easily  explained ;  for  the  9th  section  of  32  G.  3,  c.  57,  provides,  that 
the  7th  section  shall  not  extend  to  cases  where  the  premium  given  ex- 
ceeds 5?.  The  56  G.  3,  c.  139,  s.  9,  extended  the  provision  to  all 
cases,  whether  the  premium  was  more  or  less  than  6/.  The  two  clauses 
are  therefore  quite  consistent.  But,  secondly,  this  is  not  good  as  a 
consent.  For  it  was  given  alio  intuitu,  and  that  which  is  not  valid  as 
an  assignment  cannot  oe  made  good  as  a  consent. 

Q,  W,  Marriott  and  Simons,  contra.  This  was  a  good  assignment. 
The  82  G.  3,  c.  57,  s.  7,  only  extends  to  cases  of  apprentices,  whose 
masters  being  compellable  by  virtue  of  8  and  9  W.  8,  c.  30,  s.  5,  to 
take  more  than  is  convenient  to  them,  may  be  forced  to  assign  such 
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apprentices  over  to  other  persons.  Bat  this  apprentice  was  not  in  that 
situation.  There  are  many  instances  in  which  cases  of  parol  assign- 
ment have  come  incidentally  before  the  Court  without  objection ;  jet 
all  these  cases  would  have  been  wrongly  determined  if  this  be  correct. 
The  56  G.  3,  c.  139,  s.  9,  was  passed  for  the  very  purpose  of  correct- 
ing this  evil,  and  shows  by  its  prohibition  of  such  assignments  in 
future,  that  theretofore  they  had  been  valid.  But  secondly,  at  all 
events  this  amounted  to  a  consent  by  the  first  master,  that  the  appren- 
tice should  serve  the  second.  Here,  he  clearly  knew  and  consented  to 
the  particular  service.  In  what  form  that  consent  be  given  is  imma- 
terial, if  in  fact  a  consent  be  given.  A  settlement  was  therefore  gained 
by  the  latter  service,  and  the  order  of  sessions  is  wrong. 

Cur,  adv,  vulL 
And  now,  on  this  day  the  judgment  of  the  Court  was  delivered  by 
Abbott,'  C.  J.  We  are  of  opinion  that  the  pauper  gained  a  settle- 
ment in  the  borough  of  Leicester,  and,  consequently,  that  the  rule 
must  be  made  absolute  for  quashing  the  order  of  removal,  and  the 
order  of  sessions  confirming  the  same.  The  assignment  of  the  appren- 
tice and  the  service  to  his  new  master,  were  prior  to  the  prohibitory 
statute  56  Geo.  3,  c.  139,  and,  therefore,  are  not  affected  by  it.  The 
prior  statute  32  Geo.  3,  c.  57,  s.  7,  is  not  a  prohibitory  but  an  enabling 
statute.  Before  that  statute,  a  master  couU  not  discharge  himself 
from  the  obligation  to  maintain  a  parish  apprentice,  by  assigning  him 
to  another  person,  nor  were  the  apprentice  and  the  new  master  subject 
to  the  ordinary  jurisdiction  of  the  justices,  with  respect  to  masters  and 
parish  apprentices.  This  appears  by  the  preamble  to  the  section,  and 
then  the  act  proceeds  with  certain  enactments,  whereby  if  the  terms 
are  complied  with,  these  inconveniences  are  remedied.  If  the  terms 
are  not  complied  with  (and  in  the  present  instance  they  were  not)  the 
case  is  not  within  that  statute ;  but  it  is  to  be  considered,  with  regard 
to  the  law,  as  it  stood  before  that  act  was  passed.  And  so  considered, 
although  the  assignment  may  be  for  many  purposes  inoperative,  yet  it 
manifests  a  consent  of  the  first  master  to  a  service  with  tne  second,  and 
renders  that  service  a  service  under  the  original  binding.  This  is 
established  by  the  cases  of  Hex  v.  The  Inhabitants  of  Ua$t  Bridgefordj 
Burr.  S.  C.  133,  2  Bott  407,  S.  C,  and  Rex  v.  Tlie  Inhabitants  of 
St.  PetroXy  Ibid.  248.  In  the  first  of  those  cases,  the  widow  of  the 
first  master,  who  was  of  Orston,  without  taking  out  administration  to 
her  husband,  assigned  the  apprentice  to  one  George,  at  Stanton,  and 
George,  afterwards,  by  parol,  assigned  him  to  one  Baggaley,  at  East 
Bridgeford ;  and  it  was  held,  that  he  gained  a  settlement  by  the  service 
at  East  Bridgeford,  by  reason  of  the  consent.  In  the  last  of  those  cases 
the  service,  under  the  original  binding,  was  in  St.  Petrox ;  and  the 
first  mistress  endorsed  the  indenture,  and  delivered  it  up,  together  with 
her  interest  in  the  apprentice,  to  one  Foale,  of  Stoke  Fleming,  and  the 
apprentice,  by  a  new  indenture,  to  which  the  mistress  was  not  a  party, 
voluntarily  bound  herself  to  Foale,  and  served  him  at  Stoke  Fleming ; 
and  the  Court  held,  that  though  an  assignment  of  an  apprentice  (ex- 
cept by  custom  in  London)  cannot  strictly  be  made ;  yet,  as  this  assign- 
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ment  was  with  the  assent  of  the  mistress,  the  service  ander  it  would  he 
good,  for  the  purpose  of  conferring  a  settlement ; /or  the  9erviiude  con- 
tinued under  the  firet  binding.  And  these  cases,  and  some  others  de- 
termined upon  the  same  principle,  appear  to  have  been  recognised  by 
the  Court,  in  the  case  of  The  King  v.  The  Inhabitants  of  Uhristowej 
11  East,  95,  in  which  case  the  first  master  had  not  assigned  the  ap- 
prentice, bat  had  taken  upon  himself  to  bind  her  out  anew,  with  her 
consent,  to  another  person,  by  a  new  indenture  of  apprenticeship ;  and 
the  Court,  on  that  account,  thought  that  the  service  to  the  second 
master  could  not  be  considered  as  a  service  under  the  original  inden- 
ture. Order  of  sessions  quashed. 


DOE,on  the  demise  of  JOHN  GILLARD,t;.  RICHARD  GILLARD. 

p.  785. 

A.  at  the  tune  of  making  his  will,  Vbi  sebad  in  See  of  certain  freehold  and  leasehold  premi- 
Mi,  and,  amongit  the  rest,  of  a  dwelttng-bouse,  which  he  inhubited,  in  the  parinh  of  D.  * 
and  fix  acrea  of  laud,  situate  in  the  parUh  of  S.,  a  mile  distant  from  the  village  of  B. ;  and 
seventy  acres  of  leasehold  land,  in  and  near  the  village  of  B. ;  and  fifty-dgbt  acres  of 
freehold  land,  and  some  leasehold  land  in  the  parish  of  W.  A.,  at  the  time  of  making 
bis  wilU  resided  in  the  dwelling-hooae,  and  had  in  -bis  own  occupation  all  the  land  in 
the  parish  of  W.,  the  freehold  lands  in  the  parish  of  H.,  and  leasehold  lands  near  the  vil- 
lage of  B. ;  but  the  freehold  lands  in  the  parish  of  D.  were  in  the  ocmpatbn  of  tenants. 
Before  the  making  of  the  will,  A.  had  contracted  to  sell  all  the  lands  in  the  parish  of  S., 
and  the  leaseholds  near  the  village  of  B.  1  be  amount  of  A/s  debts  at  the  time  of  his 
death  exceeded  his  personal  property.  A.,  shortly  iiefore  kif*  death,  made  a  will  om  fol- 
lows: **!  direct  my  debts,  legacies,  and  fimeral  expenses  to  be  paid;  with  the  due  pay- 
ment whereof  I  charge  my  real  estates.  I  give  to  my  nephew,  T.  G.,  700^,  to  be  paid 
by  my  executor;  and  to  my  nephew,  J.  G.,  (the  heir  at  law)  2t)iL,  to  be  paid  by  my  ex- 
ecutor ;  and,  lastly,  I  constitute  R«  G.  my  sole  executor  of  all  my  lands  for  ever,  and  aU 
my  leasehold  property  here  or  at  B.,  or  money  that  sliall  become  due  for  the  same,  pay- 
ing certain  annuities  thereout  by  half  yearly  payments:  Held^  that  by  this  will  the  ex- 
ecutors took  a  lee  in  the  freehold  lands  in  the  parish  of  W. 

Ejectment  for  freehold  lands,  situated  in  the  parish  of  West  Alving- 
ton,  in  the  county  of  Devon.  At  the  trial,  before  Graham,  B.,  at  the 
Devon  Summer  assizes,  1821,  a  verdict  was  found  for  the  defendant^ 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

John  Gillard,  the  lessor  of  the  plaintiff,  was  the  heir  at  law  of  Rich- 
ard Gillard  his  unde, deceased,  who  at  the  time  of  making  his  last  will, 
and  at  the  time  of  his  death,  was  seized  in  fee-simple  of  several  free- 
hold and  leasehold  tenements;  that  is  to  say,  of  a  certain  freehold 
tenement,  consisting  of  a  dweUing-house  and  garden,  with  the  appur- 
tenances, called  Greenhill ;  two  other  distinct  freehold  tenements,  the 
one  consisting  of  three  cottages  and  gardens,  with  the  appurtenances ; 
and  the  other  of  four  cottages  and  gardens,  with  the  appurtenances; 
%nd  a  small  leasehold  garden  near  to  the  tenement,  called  Greenhill ;  aU 
situate  in  the  parish  of  Dodbrooke,  in  the  county  of  Devon ;  six  acres 
of  land,  situate  in  the  parish  of  Stokenham,  in  the  same  county,  and  up- 
wards of  a  mile  distant  from  the  village  of  Beeston,  in  the  parish  of 
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Stokfsnham ;  and  of  several  leasehold  tenements,  and  about  70  acres 
of  leasehold  land,  in  and  near  the  village  of  Beeston;  and  of  about  58 
acres  of  freehold  land,  in  five  several  distinct  freehold  tenements ;  and 
one  leasehold  tenement,  consisting  of  23  acres,  situate  in  the  parish  of 
West  Alvington,  in  the  said  county :  but  these  estates  were  originally 
parts  of  a  manor  of  Dodbrooke,  and  were,  in  1812,  purchased  by  and 
conveyed  to  the  testator,  Richard  Gillard,  as  parts  and  parcels  of  such 
manor,  on  a  general  sale  and  division  thereof,  and  which  manor  has, 
from  that  time,  ceased  to  exist.  Richard  Gillard,  the  uncle,  at  the 
time  of  making  and  publishing  his  will,  and  at  the  time  of  his  death, 
resided  in  the  dwelling-house  called  Greenhill,  and  had  in  his  own  oc- 
cupation all  the  land  in  the  parish  of  West  Alvington,  and  also  the  free- 
hold lands  in  the  parish  of  Stokenham.  and  leasehold  tenement  and 
leasehold  land  situate  in  and  near  the  village  of  Heeston ;  but  the  free- 
nold  cottages  and  gardens,  and  the  small  leasehold  garden  in  the  parish 
nf  Dodbrooke,  were  in  the  occupation  of  tenants.  The  freehold  land  in 
West  Alvington  consisted  of  ten  distinct  closes  or  fields,  eight  of  which 
ie  together,  except  being  separated  by  the  highway;  the  other  two 
were  separated  from  these  eight  by  estates  belonging  to  other  persons ; 
and  the  nearest  field  to  the  residence  of  Richard  Gillard,  the  uncle,  was 
distant  from  it,  by  the  common  road,  by  somewhat  less  than  half  a 
mile.  Before  the  making  of  the  will,  Richard  Gillard,  the  uncle,  had 
contracted  to  sell  to  one  Newman  all  the  lands  situate  in  the  parish  of 
Stokenham,  and  the  leaseholds  in  and  near  tlie  village  of  Beeston,  for 
the  sum  of  2,040/.  The  amount  of  the  testator's  debts,  at  the  time  of 
his  death,  exceeded  his  personal  property.  On  the  6lh  day  of  Septem- 
ber, 1819,  Richard  Gillard,  the  uncle,  made  his  last  will,  duly  executed 
so  as  to  pass  real  estates,  as  follows:  <<  First,  I  will  and  direct  that  all 
my  just  debts,  legacies,  and  funeral  expenses,  shall  be  fully  paid  and 
discharged:  and  with  the  due  payment  whereof  I  do  hereby  subject 
and  charge  all  my  real  estates,  messuages,  lands  and  tenements;  first, 
I  give  and  bequeath  unto  my  nephew,  Thomas  Gillard  of  Highweek, 
700/.,  to  be  paid  by  my  executor;  likewise,  to  my  nephew  John  Gil- 
lard, the  sum  of  20/.,  to  be  paid  by  my  executor;  I  give  mortgage  of 
Bartleek's  house  to  Richard  Gillard,  my  executor ;  lastly,  I  do  make, 
constitute,  and  appoint  Richard  Gillard  my  whole  and  sole  executor  of 
all  my  lands  for  ever,  and  leasehold  property,  here  or  at  Beeston,  or 
money  that  shall  become  due  for  the  same,  paying  Maria  Bartlett,  12/. 
per  annum,  by  half-yearly  payments :  and  my  sister  Elizabeth  20/.,  by 
half-yearly  payments.  I  give  50/.  due  from  my  brother's  will  to  me, 
to  my  executor."  John  Gillard  and  Richard  Gillard,  mentioned  in  the 
will,  were  the  plaintiff  and  defendant 

The  case  was  argued  on  a  former  day  in  this  term  by  Carter  for  the 
plaintiff,  and  Adam  for  the  defendant.  The  cases  of  Clements  v.  Cau- 
sey, Noy's  Rep.  48,  and  Piggott  v.  Penricey  Prec.  Ch.  471,  were  cited 
for  the  plaintiff.  The  arguments  on  both  sides  were  so  fully  reviewed 
in  the  judgment  of  the  Court,  that  it  is  unnecessary  to  report  them. 

Cur.  adv.  vult. 

And  now  on  this  day  the  judgment  of  the  Court  was  delivered  by 
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Abbott,  C.  J.  Upon  this  will,  considered  as  it  ought  to  be,  with 
reference  to  the  state  of  the  testator's  property,  we  are  perfectly  satis- 
fied that  the  testator  intended  that  his  executor  should  take  all  his 
freehold  property;  and  we  also  think  the  words  of  the  will  sufficient  to 
give  effect  to  this  manifest  intention.  It  is  found  that  the  amount  of 
the  testator's  debts  exceeded  the  value  of  his  personal  property.  The 
amount  of  a  nian^s  debts  and  the  value  of  his  personal  property  are 
subject  to  so  much  variation,  from  time  to  time,  that,  in  general,  very 
little  reliance  can  be  placed  on  such  a  fact.  In  the  present  case,  how- 
ever, the  will  was  made  so  recently  before  the  death  of  the  testator, 
that  it  may  be  presumed  to  have  been  made  with  a  view  to  that  state 
of  facts  as  likely  to  exist  at  the  time  of  his  death ;  and  accordingly  we 
find,  that  by  his  will  he  has  charged  all  his  real  estate^,  messuages, 
lands,  and  tenements,  with  the  payment  of  all  his  debts,  legacies,  and 
funeral  expenses:  and  having  so  done,  he  immediately  gives  a  legacy 
of  700/.  to  his  nephew,  Thomas  Gillard,  and  a  legacy  of  20/.  to  his 
nephew,  John  Gillard,  who  is  the  lessor  of  the  plaintiff,  and  the  heir 
at  law.  If  he  had  done  no  more  the  charge  would  scarcely  have  led 
to  any  conclusion  against  the  heir,  because  lie  might  well  take  the  free- 
hold, subject  to  the  first,  which  is  the  most  important  charge ;  but  he 
ha&  done  more,  for  he  has  directed  these  legacies  to  be  paid  by  his  ex- 
ecutor, which  shows  that  he  meant  his  executor  to  take  the  estates, 
as  the  necessary  fund  to  pay  the  legacies.  In  the  conclusion  also  of  his 
will,  and  immediately  after  the  clause  containing  the  gift  to  the  execu- 
tor, come  the  words  << paying  to  M.  Bartlett  an  annuity  of  12/.,  and  to 
my  sister  Elizabeth  an  annuity  of  20/.;"  whereby  the  gift  to  the  execu- 
tor becomes  chargeable  with  those  annuities,  and  must,  therefore,  have 
been  intended  as  a  fund  for  the  payment  of  them.  This  gift  mani- 
festly includes  some  part  of  the  freehold  estate ;  the  question  is,  whe- 
ther it  includes  the  freehold  at  West  Alvington,  which  was  formerly 
parcel  of  the  manor  of  Dodbrooke,  and  purchased  by  the  testator  as 
such,  and  which  was  in  his  own  occupation,  and  at  no  great  distance 
from  his  residence.  The  words  of  the  gift  are  these:  "I  do  make, 
constitute,  and  appoint  Richard  Gillard  my  whole  and  sole  executor  of 
all  my  lands  for  ever,  and  leasehold  property,  here  or  at  Beeston,  or 
money  that  shall  become  due  for  the  same,  paying,  &c."  The  words 
<'or  money  that  shall  become  due  for  the  same,"  manifestly  relate  to 
the  contract  whereby  the  testator  had  engaged  to  sell  his  freeholds  at 
Stokenham,  and  leaseholds  in  and  near  Beeston,  which  is  in  the  parish 
of  Stokenham,  for  the  single  and  undivided  sum  of  2,040/. ;  and  it  is 
clear,  that  whatever  restriction,  if  any,  be  found  in  the  words  «  here  or 
at  Beeston,"  as  to  the  first  member  of  the  sentence,  must  be  applicable 
to  the  latter  member  also ;  so  that  if  there  be  any  freehold  not  under 
contract  for  sale  to  which  the  gift  will  not  extend,  neither  will  the  gift 
extend  to  the  freehold  which  was  under  contract  for  sale;  and  in  this 
view  of  the  subject,  the  executor  will  not  be  able  to  convey  to  the  pur- 
chaser the  freeholds  at  Stokenham,  nor  be  entitled  to  receive  the  value 
of  those  freeholds,  but  there  must  be  two  conveyances,  and  also  a  divi- 
sion of  the  price.  The  will,  however,  makes  no  provision  for  such  a 
division,  and  the  testator  manifestly  never  thought  of  it,  nor  contem- 
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plated  its  occurrence.  The  intention  of  the  testator  being,  as  we  think, 
thus  manifested,  it  has  been  contended,  tfiat  effect  nmy  be  given  to  it, 
first,  by  considering  the  words  "  here  or  at  Beeston  '*  as  relating  only 
to  the  leasehold  property ;  or,  secondly,  by  considering  those  words  as 
descriptive  of  all  the  testator^s  property,  both  freehold  and  leasehold* 
The  latter  construction  will  obviate  every  difficulty  that  may  otherwise 
arise  in  the  execution  of  this  will,  as  it  will  exclude  all  beneficial  inte- 
rest, not  of  the  heir  only,  but  also  the  next  of  kin,  and  give  the  whole 
prop)erty  of  both  kinds  to  the  executor  for  his  own  benefit,  subject  only 
to  the  charges  mentioned  in  the  will,  and  prevent  an  intestacy,  as  to  any 
interest  legal  or  equitable,  either  direct  or  resuking  from  the  operation 
of  law.  There  appears  to  us,  however,  to  be  a  greater  difficulty  in  this 
second  construction  than  in  the  first:  it  is  easier  to  construe  the  word 
«herc  "  as  descriptive  of  the  freehold  at  Alvington,  under  the  peculiar 
circumstances  of  its  occupation  and  situation,  than  to  construe  the  words 
«at  Beeston  *'  as  descriptive  of  the  freehold  in  Stokenham ;  and  as  the 
leaseholds  were  of  much  leSs  value  than  the  freeholds,  it  is  more  pro- 
bable that  the  testator  should  have  omitted  to  make  a  proper  descrip- 
tion and  gift  of  them,  than  that  he  should  have  done  so,  with  regard  to 
the  freeholds,  which  he  has  so  manifestly  charged  with  one  very  consid- 
erable legacy,  to  be  paid  by  his  executor,  and  with  another,  or  small 
amount  indeed,  to  be  paid  also  by  the  executor,  and  to  be  paid  to  the 
heir  at  law,  who  will  take  the  estates,  and,  therefore,  cannot  want  the 
money  to  be  paid  out  of  them,  if  they  are  not  given  to  the  executor. 
And  for  these  reasons,  and  without  prejudging  any  construction  that 
may  liereafter  be  put  upon  this  will,  by  any  court  who  may  be  required 
to  decide  upon  the  interests  of  the  next  of  kin,  we  think  ourselves  war- 
ranted in  adopting  the  construction  first  proposed,  and  which  is  suffi 
cient  for  the  present  cause;  and  we  are  cHf  opinion,  that  the  words  of 
description,  "here  or  at  Beeston,"  whatever  be  their  meaning,  are  to 
be  confined  to  the  last  antecedent,  viz.:  «my  leasehold  property,"  and 
are  not  to  be  extended  to  the  more  remote  antecedent,  •^my  lands  for 
ever ;"  for  the  gift  those  words  contain  is  complete  and  perfect  in  itself, 
and  does  not  require  any  other  words  to  give  effect  to  it,  for  the  pur 
pose  of  detftoting  either  the  thing  given  or  the  intended  donee,  and  may^ 
therefore,  in  furtherance  of  the  manifest  intention,  be  taken  by  itself, 
not  qualified  or  restrained  by  the  words  that  afterwards  occur.  For 
these  reasons,  we  think  the  defendant  is  entitled  to  retain  the  verdict ; 
and  the  postea  must  be  delivered  to  him. 

Judgment  for  defendant. 


REX  V.  DUGGER.— p.  791. 

A  warrant  iniMd  ia  punuonoe  of  •  writ  de  oaatimMoe  capiendi*,  iCitad  thai.  th«  ddcnd**! 
wu  attached  for  Doa-paymaot  of  coatii  in  a  cauae  of  appeal  and  comptaint  of  nuUUy  lately 
depending  in  the  Arches  Court  of  Canterbury :  Hfld^  that  this  warrant  was  insufficbnt,  in 
not  stating  with  certainty  the  nature  of  the  cause,  so  as  to  show  that  it  was  one  appe 
reotly  within  the  jurisdiction  of  the  Ecdesiastieal  Coot. 
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Selwyn  had  obtained  a  rule  nisi  for  a  habeas  corpus,  to  bring  up 
the  body  of  the  defendant,  on  the  ground  of  a  defect  in  the  warrant 
of  commitment.  It  appeared  that  the  defendant  was  in  custody  under 
a  warrant  of  the  sheriff  of  Cornwall,  issued  by  virtue  of  a  writ  de 
eontumace  capiendo,  and  commanding  the  officer  ^^to  attach  B.  Dugger, 
until  he  shall  have  made  satisfaction  for  manifest  contumacy,  and  con- 
tempt of  the  law  and  jurisdiction  ecclesiastical,  in  not  obeying  his  majes- 
ty's lawful  commands,  by  paying,  on  a  day  now  long  past,  to  J.  J.  Austen, 
or  to  his  proctor,  202/.  8s.  M.,  being  the  amount  of  costs  taxed  in  a  cer- 
tain cause  of  appeal  and  complaint  of  nullity,  lately  depending  in  the 
Arches  Couit  of  Canterbury,  between  J.  J.  Austen,  appellant,  and  R. 
Dugger,  appellate."  It  was  objected,  first,  that  it  did  not  appear,  on 
the  face  of  the  warrant,  that  the  suit  between  Austen  and  the  defend- 
ant was  one  within  the  jurisdiction  of  the  ecclesiastical  court ;  and, 
secondly,  that  no  addition  was  given  to  the  defendant's  name  in  the 
warrant.  On  showing  cause,  the  significavit  was  produced,  in  which 
the  defendant  was  described  as  '*  cooper." 

Carter  showed  cause.  The  writ  de  eontumace  capiendo  is  given  by 
the  53  O.  8,  c.  127,  in  lieu  of  the  writ  de  excommunicato  capiendo, 
against  any  person  who  shall  not  obey  the  lawful  orders  or  decrees  of 
the  Court ;  and  it  is  expressly  provided,  that  it  shall  have  the  same 
force  and  effect  as  that  writ,  and  that  all  rules  and  regulations,  not 
thereby  altered,  applying  to  that  writ,  shall  extend  to  the  writ  de  eon- 
tumace capiendo,  ifow,  it  is  true  that  it  has  been  held,  that  where  the 
writ  de  excommunica  to  capiendo  has  been  issued  in  an  original  suit, 
it  most  appear  on  the  face  of  the  writ  that  the  suit  was  within  the 

i'urisdiction  of  the  ecclesiastical  court.  But  here  the  costs  appear  to 
ave  been  taxed  upon  an  appeal,  which  distinguishes  this  from  all  other 
eases  on  the  subject.  The  very  ground  of  appeal  might  have  been, 
that  the  party  promoting  the  suit  m  the  court  below  had  instituted  the 
suit  for  a  matter  not  of  ecclesiastical  jurisdiction.  And  the  description 
of  the  cause,  via.  a  cause  of  appeal  and  complaint  of  nullity,  is  the 
usual  and  technical  description  of  causes  in  proceedings  in  courts  of 
af^al.  This  appears  from  the  precedent  of  sentences  of  courts  of 
appeal,  and  of  a  commission  of  appeal,  which  are  to  be  found  in  the 
Gink's  Instructor  in  the  ecclesiastical  courts,  where  the  cause  is  stated 
in  this  general  form.  As  to  the  second  objection,  the  addition  is  only 
required  by  statute  5  Elis.  c.  28,  and  the  provisions  of  that  statute  are 
not  to  be  ndlowed,  unless  the  suit  be  for  one  of  the  nine  causes  there 
stated.  And  so  it  was  held  in  Repna  r.  Sangvfoy^  1  Salk.  294.  Be- 
sides, here,  the  defendant  is  described  as  *^  cooper"  in  the  significavit, 
and  it  is  therefore  most  probable,  that  this  description  is  followed  in 
the  writ  itself^  though  it  does  not  appear  on  the  warrant. 

Sdwyn^  contra.  This  may,  for  anything  that  appears,  have  been  a 
suit  for  one  of  the  nine^auses  m  the  statute ;  and  then,  it  is  clear,  an 
addition  would  be  necessary.  But  the  first  is  the  main  objection. 
Here  the  statement  is  much  too  loose  and  uncertain.  In  Bex  v.  Fowler^ 
1  Salk.  293,  the  return  was,  that  the  defendant  was  imprisoned,  under 
a  writ  de  excommunicato  capiendo,  for  certain  causes  of  subtraction 
of  tithes,  or  other  ecclesiastical  rights ;  and  it  was  quashed,  on  the 
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ground,  that  the  "  other  rights"  might  be  matters  out  of  the  jurisdic- 
tion, and  that  it  ought  to  be  shown  that  the  matters  were  within  the 
jurisdiction ;  for,  of  that  the  king's  courts  were  to  be  judges.  Regina 
V.  Hill^  1  Salk.  294,  is  an  authority  to  the  same  effect,  and  in  Regina 
V.  Dr.  WatsoHj  2  Ld.  Baym.  817,*  it  was  held  to  be  necessary  to  sh*  w 
the  nature  of  the  suit  in  the  Court  below,  in  order  that  this  Coa/t 
might  award  the  proper  process ;  which  varies  according  as  the  l^uit 
below  is  or  is  not  for  one  of  the  nine  causes  mentioned  in  the  statute 
5  Eliz.  cap.  23,  and  in  that  case  the  proceedings  took  place  upon  an 
appeal.  For,  {):om  the  report  in  Lord  Raymond,  it  appears  that  Dr. 
Watson  was  arrested  upon  an  excommunicato  capiendo,  being  excom- 
municated for  non-payment  of  costs,  in  which  he  was  condemned  by 
commisBonera'  delegates  ;  and  yet,  there,  a  similar  objection  was  taken 
to  the  present,  and  prevailed. 

Our*  adv,  vulL 
Abbott,  C.  J,  now  delivered  the  judgment  of  the  Court.  This  was 
an  application  for  a  habeas  corpus,  to  bring  up  the  defendant,  in  order 
that  he  might  be  discharged  out  of  custody,  on  the  groimd  of  a  defect 
in  the  warrant  of  commitment.  It  appears,  on  the  face  of  the  warrant, 
that  he  was  committed  for  #ontumacy,.  in  not  paying  the  taxed  costs  in 
a  cause  of  appeal  and  complaint  of  nullity,  then  lately  depending  in 
the  Arches  Court  of  Canterbury :  and  it  is  contended,  that  this  does 
not  sufficiently  show  that  the  cause  was  one  of  ecclesiastical  jurisdic- 
tion. This  writ  de  contumace  capiendo  was  first  given  by  the  53  G.  3, 
c.  127,  and  thereby  made  subject  to  all  the  rules  and  regulations  apply- 
ing to  the  former  writ  de  excommunicato  capiendo.  Now,  the  principle 
to  be  collected  from  the  several  decisions  upon  that  writ  is  this,  that  it 
must  appear  to  the  Court,  upon  the  face  of  the  proceedings,  that  the 
party  was  condemned  in  costs  in  a  suit  respecting  a  suQect-matter 
apparently  within  the  jurisdiction  of  the  ecclesiastical  court  Our 
doubt,  yesterday,  arose  on  the  ground,  that  this  was  the  case  of  an 
appeal ;  and,  although  Regina  v.  Dr.  Watson  was  probably  the  case 
of  an  appeal,  yet  that  fact  does  not  very  distinctly  appear  from  the 
report  in  Lord  Raymond.  But  we  have  since  found  the  case  of  Rex 
V.  JSi/re^  2  Str.  1189,  where  the  suit  appeared  from  the  significavit  to 
have  been  an  appeal  and  complaint  of  nullity,  which  is  exactly  similar 
to  the  present.  And  in  another  case,  of  the  same  name,t  two  signifi- 
cavits  were  quashed,  being  only  said  to  be  in  a  cause  of  appeal  con- 
cerning a  matter  merely  spiritual ;  and  Lord  Talbot  is  there  reported 
to  have  said,  ^'  We  are  not  to  lend  our  assistance,  but  where  it  appears 
clearly  that  they  have  jurisdiction,  and  are  not  to  trust  them  to  de- 
termine what  is  a  matter  merely  spiritual.''  Upon  these  authorities, 
which  are  not  distinguishable  from  the  present,  we  think  that  it  does 
not  sufficiently  appear  here,  that  this  was  a  writ  issued  in  a  cause 
within  the  jurisdiction  of  the  ecclesiastical  court ;  and  that  the  rule 
for  a  habeas  corpus  ought  to  be  made  absolute.  Rule  absolute.]; 

*  ADd  see  same  ease,  7  Modern,  66,  where  it  appears  clearly  that  that  was  the  ease 
of  an  Appeal. 

t  2  Sir.  1067. 

1  The  defendant  in  this  case  was  afterwards  brought  up  before  a  Judge  at  Chamberi 
and  discharged. 
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A  Judge's  o«rtl1leate  under  4S  E1!t.  «.  6,  \b  sufficient  to  deprive  a  plaintiff  of  costs,  not- 
iritli8tati4ing  the  ae^en  lie  brevgbt  ondei*  11  G.  2,  e.  19,  a.  19,  tiy  wbioh,  in  case  the 
plaintiff  vbtaina  a  Yerdiel,  lie  Is  entiUcd  to  fall  eosts. 

AcTioir  on  tlie  11  Gko.  2,  c.  19»  a.  19.  The  first  count  charged  the 
defendant  with  not  having  given  notice  of  the  place  to  which  the  goods 
distrained  were  removed.  Tlie  second  count,  with  not  selling  the 
goods  distrained  to  the  best  advantage.  At  the  trial,  the  plaintiff  ob- 
tained a  verdict,  damages  1«.,  and  the  Judge  certified,*  under  the  43 
Elix.  c.  6.  A  rule  had  been  obtained,  calling  upon  the  defendant  to 
show  cause  why  the  plaintiff  should  not  have  his  full  costs,  notwith^ 
standing  the  Judge's  certificate. 

O^mpheU  now  showed  cause.  The  words  of  the  48  Eliz.  c.  6,  s.  2, 
are  prospective,  for  they  extend  ^'to  all  personal  actions  to  be 
brought.*  The  case  of  WiUiamB  v.  MiUer,  1  Taunt.  400,  is  an 
authority  in  point.  That  was  an  action  on  the  statute  34  Qeo.  3,  c. 
23,  for  copying  and  selling  a  pattern  of  a  calico  print,  of  which  the 
plaintiff  was  proprietor;  tne  statute  expressly  gave  the  plaintiff  such 
damages  as  a  jury  should  assess,  together  with  co9t%  of  suit,  yet  it  was 
held,  that  the  Judge's  power  to  certify,  under  the  43  Eliz.,  was  not 
thereby  taken  away.  Here  the  statute  gives  full  costs,  but  that  can 
make  no  difference. 

D*  F.  JoneSj  contra.  Tbe  Judge  has  no  power,  under  the  43  Eliz. 
c.  6,  to  certify  so  as  to  deprive  the  plaintiff  of  his  costs,  in  an  action 
founded  on  the  11  Oeo.  2,  o.  19,  s.  19.  The  intention  of  the  43  Eliz. 
a  6,  was,  to  prevent  actions  being  brought  in  the  superior  courts, 
which  might  and  ought  to  be  brought  in  the  county,  or  other  inferior 
courts.     Before  the  11  Geo.  2,  c.  19,  trespass  vi  et  arm  is  was  the 

1)roper  form  of  action  for  a  distress  irregularly  conducted ;  the  land- 
ora  was  then  considered  a  trespasser  ab  initio,  and  the  tenant  was 
entitled  to  recover  the  full  value  of  the  goods  distrained.  The  action 
of  trespass  vi  et  armis  could  not  have  been  maintained  in  the  county 
court,  that  court  having  no  power  to  assess  a  fine.^  The  fair  inference 
then  is,  that  the  legislature  did  not  intend  the  action  given  by  the  11 
Geo.  2,  c.  19,  8.  19,  in  lieu  of  the  former  remedy,  by  action  of  tres- 
pass, to  be  brought  in  the  county  court,  where  the  former  remedy  could 
not  have  been  had.  Besides,  that  statute  gives  the  plaintiff  his  option 
of  an  action  of  trespass,  or  on  the  case ;  and  the  power  given  to  him 
of  bringing  trespass,  seems  to  show  that  it  was  not  intended  the  action 
should  be  brought  in  the  inferior  court.  Further,  the  statute  in  ques- 
tion expressly  gives  full  costs  of  suit,  and  it  gives  different  directions 
as  to  the  costs  to  be  recovered  in  certain  specified  cases.  When,  there- 
fore, in  the  clause  in  question /litf  costs  are  given,  it  must  be  taken  to 
be  costs  of  increase,  and  not  mere  nominal  costs ;  and  there  is  good 
reason  for  this  construction,  for,  before  the  statute,  the  plaintiff  would 
have  recovered  the  full  value  of  the  goods,  which  would,  in  almost  every 
•  2  Inst  811,  4  Inst  266. 
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case,  exceed  40«.,  and,  therefore,  the  Judge  would  have  had  no  power 
to  certify.  The  statute  11  Geo.  2,  while  it  limits  the  damages  to  be 
recovered  to  the  amount  of  the  injury  consequent  upon  the  irregularity, 
intended  to  place  the  tenant  in  no  worse  situation  with  regard  to  the 
costs.  The  case  of  Williams  v.  Miller  is  clearly  distinguishable  from 
the  present ;  for  there  the  statute  in  the  section  referred  to  gives  costs 
in  the  ordinary  way,  and  in  another  section,  expressly  gives /uU  costs; 
which  shows,  that,  where  the  legislature  intended  ftdl  costs,  they  so 
expressed  it,  and  by  eostSj  merely  intended  ordinary  costs,  liable  to  the 
ordinary  power  of  limitation,  by  the  certificate  of  the  Judge. 

Per  Curiam.  The  case  of  Williams  v.  Miller  is  an  authority  to 
show,  that,  where  a  statute,  passed  subsequently  to  the  43  Eliz.  c.  6, 
gives  an  action,  with  costs  of  suit,  the  Judge's  power  to  certify,  under 
the  latter  statute,  is  not  taken  away.  In  this  case  the  statute  gives /uU 
costs ;  but  that  cannot  make  any  difference,  for  no  distinction  is  known 
in  the  law  between  costs  and/uU  costs,  and  in  point  of  practice,  there 
is  no  difference  in  the  mode  of  taxation.  If  the  legislature  had 
intended,  by  the  11  Geo.  2,  to  repeal  the  43  Eliz.  they  would  have 
done  it  in  express  terms.  Rule  discharged. 


REGULA  GENERALIS.— p.  799. 
Uaster  Term,  8  Geo.  4. 

To  prevent  unnecessary  expense  to  plaintiffs  suing  in  this  Court,  in 
case  of  notice  given  by  prisoners  of  their  intention  to  apply  for  their 
discharge  under  any  act  made  for  the  relief  of  insolvent  debtors,  It  is 
ordered,  that  after  such  notice  given  to  any  plaintiff,  no  prisoner  shall 
be  superseded  or  discharged  out  of  custody  at  the  suit  of  such  plaintiff, 
by  reason  of  such  plaintiff's  forbearing  to  proceed  against  him  accord- 
ing to  the  rules  and  practice  of  this  Court,  from  the  time  of  such 
notice  given  until  some  rule  or  order  shall  be  made  in  the  cauiie  in  that 
behalf  by  this  Court,  or  one  of  the  Judges  thereof. 

And  it  is  further  ordered,  That  a  copy  of  this  rule  shall  be  hung  up 
in  the  King's  Bench  prison,  in  the  place  where  rules  of  this  Court  are 
usually  hung  up.  By  the  Court. 
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JOHN  JAMES  BEARD  v.  WESTCOTT,  JOHNSON,*  JOHN 
CARUTHERS,  THOMAS  COMBES  and  MARY  his  Wife, 
JOHN  CARUTHERS  the  Younger,  an  Infant,  MARY  ANN 
COMBES,  and  ELIZABETH  COMBES,  Infants.— pi  801. 

Devise  to  A.  for  99  yean,  if  tie  should  so  long  live ;  remainder  to  bis  first  son,  then  unborn, 
for  99  years,  if  he  should  so  long  live,  and  so  on  in  tail  male  to  soch  first  son,  lawfully 
issuing  for  ever,  and  for  want  and  in  default  of  such  issue  of  such  first  son,  to  the  second 
and  other  sons  successively  for  99  years  only,  in  case  he  should  so  long  live ;  and  that 
such  elder  son,  or  the  issue  of  such  elder  son,  should  have  no  greater  estate  than  for  99 
years,  determinable  at  his  decease;  and  if  there  should  be  no  iasue  male  of  A.  at  the  time 
of  his  (A.*s)  death,  or  in  case  there  should  be  such  issue  male  at  that  time,  and  they  should 
all  die  before  SI  without  issue  male,  then  to  B.  for  99  years,  if  he  should  so  long  live, 
remainder  to  the  first  son  of  B.  for  99  years,  if  he  should  so  long  Kve,  &&:  HeUt  that  A. 
took  under  the  will  an  estate  for  99  years,  in  the  freehold  estates,  determinable  with  bis 
lile,  and  the  same  estate  in  the  leasehold,  if  they  should  so  long  continue,  and  that  upon 
bis  death,  his  first  son  would  take  an  estate  for  99  years  in  the  freeholds,  determinable  with 
his  life,  and  the  remainder  of  the  terms  in  the  leaseholds ;  but,  that  the  limitations  to  the 
second  and  other  unborn  sons  of  A.  were  void  as  tending  to  perpetuity;  and  the  limita- 
tions over  to  B.,  Ac,  after  these  void  limitations,  were  not  accelerated,  but  were  void  also 

The  following  case  was  sent  by  the  Lord  Chancellor  for  the  opin 
ion  of  this  Court.  John  James  was,  in  his  lifetime,  and  at  the  times 
of  making  his  will,  and  of  his  death,  seized  in  fee  simple  of  divers  free- 
hold estates,  and  also  possessed  of  divers  leasehold  estates  for  long 
terms  of  years,  and  made  his  will,  duly  executed  and  attested,  for 
passing  real  estates,  whereby  he  devised  a  particular  estate,  consisting 

*  Westcott  and  Johnson  were  guardians  of  the  infants. 
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of  freehold  and  leasehold  lands,  unto  his  grandson  John  James  fieard 
and  his  assigns,  so  that  he  apd  Ihey  might  receive  and  take  the  rents, 
issues,  and  profits  thereof,  to  his  and  their  use,  during  the  term  of  99 
years,  if  he  should  so  long  live,  subject  to  the  provisoes,  conditions, 
and  considerc^Upn^  thereii>a,ileK  m^ntiope^ :  9ri\4  i;n;iin^d\ately  after  his 
decease,  then  to  the  first  son  of  his  body,  lawfully  to  be  begotten,  and 
his  assigns,  to  receive  and  take  the  yearly  rents  thereof,  to  his  and  their 
own  use,  for  the  like  term  of  99  years,  if  he  should  happen  so  long  to 
live,  and  so  on  in  tail  male  to  such  first  son  lawfully  issuing  for  ever. 
And  for  waMt  and  in  defisiuit  of  such  issu^  of  such  fir^t  son,  then  to  the 
use  and  behoof  of  the  second  and  aU  and  every  other  son  and  sons  of 
John  James  Beard,  severally,  successively,  and  in  remainder,  one  after 
another,  as  they  should  be  in  seniority  of  age  and  priority  of  birth, 
and  the  issue  male  of  such  son  or  sons,  lawfully  issuing,  for  the  like 
term  of  99  years  only  (in  ca,se  he  sbpul4  so  long  live;)  and  that  such 
elder  son,  or  the  issue  of  such  elder  son,  should  have  no  greater  estate 
than  for  the  term  of  99  years,  determinable  at  his  decease,  and  the 
elder  son  of  such  issue  male  always  to  take  place  before  the  younger 
of  such  son  and  sons,  and  the  issue  male  of  his  and  their  bodies  law- 
fully issuing,  subject  to  the  provisoes  and  conditions  therein  mentioned : 
And  in  case  there  should  be  no  issue  male  of  the  said  John  James 
Beard,  nor  issue  of  such  mal^  at  the  time  pf  his  death,  or  in  case  there 
should  be  such  issue  male  at  that  time,  and  they  should  all  die  before 
they  should  respectively  attain  21,  without  lawful  issue  male,  then 
there  were  similar  limitations  over  to  Joseph  Beard  (the  brother  of 
John  James  Beard)  and  his  sons,  and  issue  male,  with  a  similar  gift 
over,  in  case  there  should  be  no  issue  male  of  Joseph  Beard,  &c«,  to 
his  grandKlaughtere,  Elizabeth  Beard  and  Mary  Beard,  sisters  of  John 
James  Beard  and  Joseph  Beard,  and  their  assigns,  to  receive  and  take 
the  rents,  issues,  and  profits  thereof,  to  their  sole  use  and  benefit 
(whether  sole  or  covert)  as  tenants  in  common,  and  not  a3  joint-ten- 
ants, during  the  term  of  99  years,  if  they  should  so  long  live,  and  after 
their  respective  deaths,  then  to  the  first  and  other  son  and  sons  of  their 
respective  bodies,  to  receive  the  rents  of  the  said  premises,  according 
to  their  respective  interests  of  their  mother,  father,  or  grandmother,  for 
the  term  of  99  years  only,  in  case  they  should  so  long  live,  and  so  on 
toties  q[uoties  for  ever;  and  in  case  there  should  only  be  one  son  of  the 
bodies  of  Elizabeth  and  Mary  Beard,  then  to  such  only  son  and  his 
assigns,  during  the  said  term  of  99  years,  if  he  should  so  long  live, 
and  immediately  after  his  decease,  then  to  the  first  son  of  that  son  and 
his  son,  for  the  like  term  of  99  years  only,  if  he  should  so  long  live ; 
and  that  no  issue  male  of  his  said  grand-daughters,  or  their  respective 
issue,  should  take  any  greater  estate  or  interest  therein,  than  for  99  years 
at.  any  one  time,  and  so  on  for  ever.  There  were  similar  limitations 
over  in  like  manner,  to  daughters  of  his  four  grand  children.  Then  he 
gave  another  estate  in  like  manner,  giving  the  preference  to  Joseph 
Board,  and  his  issue.  Then  he  gave  another  estate  to  Elizabeth,  and 
her  assigns,  for  99  years,  in  case  she  should  so  long  live;  and  after  her 
decease,  he  gave  the  same  to  all  and  every  the  childron  of  Elizabeth  that 
should  be  Uving  at  the  time  of  her  death,  and  their  respective  assigns. 
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as  tenants  in  common,  for  the  like  term  of  99  years,  if  they  should  so 
long  live ;  and  in  case  of  but  one  such  child,  then  to  such  only  child, 
his  or  her  assigns,  for  the  like  term  of  99  ye^rs,  if  he  or  she  should  so 
long  live,  and  so  on  to  their  issue ;  and  there  was  a  Uke  devise  of 
another  estate  to  the  other  grand-daughter.* 

John  James,  soon  after  the  date  and  execution  of  his  will,  died  so 
seized  and  possessed  of  such  of  his  said  freehold  and  leasehold  estates 
without  having  ren^oked  his  will.  John  James  Beard,  the  plaintiff,  is 
the  grandson  and  heir  at  law  of  the  testaton  Joseph  Beard,  brother 
of  the  plaintiff,  and  another  of  the  devisees^  survived  the  testator,  but 
died  in  February^  1804,  at  the  age  of  19  years,  leaving  one  only  son, 
who  is  since  dead,  an  infant.  Elizabeth  Beard,  another  of  the  devisees, 
survived  the  testator,  and  afterwards  intermarried  with  the  defendant, 
John  Caruthers^  and  died  after  attaining  SI,  leaving  the  defendant, 
John  Caruthers  the  younger^  an  infant,  her  only  child.  Mary  Beard, 
another  of  the  devisees,  intermarried  with  the  defendant,  Thomas 
Combes,  and  is  still  alive,  having  two  daughters,  namely,  the  defend- 
ants Mary  Ann  Combes  and  Elizabeth  Combes.  At  the  time  of  the 
testator's  death  John  James  Beard  had  attained  231 ;  but  Joseph  Beard, 
Elizabeth  Beard,  and  Mary  BeaM,  the  other  grandchildren,  were  all 
infants.  All  of  them,  including  John  James  Beard,  were  at  that  time 
unmarried.  The  following  questions  were  submitted  by  the  Lohl 
Chancellor  for  the  opinion  of  this  Court. 

First,  what  estate  and  interest  did  John  James  Beard,  the  grandson 
and  heir  at  law  of  John  James  the  testator,  take  in  the  freehold  estates, 
and  what  estate  and  interest  in  the  leasehold  estates  and  under  the  tes- 
tator's will  ? 

Secondly,  whether  all  or  any,  and  which  of  the  limitations  in  the 
testator's  will  subsequent  and  expectant  upon  the  limitation  to  John 
James  Bcsard,  for  99  years^  if  he  should  so  long  live,  were  void  and 
contrary  to  law ;  or  whether  any,  and  which  of  such  limitations  were 
good  and  efibctual,  and  particularly  with  reference  to  the  circumstance 
that  the  limitations  over  (in  the  event  of  their  being  no  son  or  sons  of 
John  James  Beard,  nor  issue  male  of  such  son  or  sons  living  at  the 
death  of  the  said  John  James  Beard,  or  there  being  such  issue  male  at 
that  time,  they  should  all  die  before  they  attained  their  respective  ages 
of  21  years  without  lawful  issue  male,)  were  to  take  effect  at  the  end 
of  a  term  of  21  years  after  a  life  in  being,  at  the  death  of  the  testator, 
without  reference  to  the  itifancy  of  the  person  intended  to  take,  and  to 
the  circumstance  that  there  might  be  issue  of  Jolin  James  Beard  liv- 
ing at  his  death  to  whom  the  estate  was  given  by  the  will,  for  .whose 
death,  under  21,  the  limitation  over  in  the  event  before-mentioned^ 
must  await.  This  case  was  argued  at  the  sittings  before  last  Michael- 
mas  term  by 

Sugden,  for  the  plaintiff.  There  are  two  questions  in  this  case ; 
first,  whether  a  gift  for  twenty-one  years  in  gross,  after  a  life  in  being, 
without  reference  td  the  infancy  of  the  person  who  is  to  take,  is  void, 

•  deo  ihe  will  iei  but  at  length  ift  6  Tamit.  893. 
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as  lending  to  a  perpetuity;  and,  secondly,  assuming  the'gitt  to  Joseph 
Beard,  standing  by  itself,  to  be  valid,  whether  it  and  all  the  other  limi 
tations  over,  after  the  gift  to  the  first  unborn  son  of  John  James  Beard 
are  not  void.  Here  the  gift  is  to  John  James  Beard  for  99  years,  if 
he  shall  so  long  live,  and,  after  his  decease,  the  second  gift  is  to  his  first 
don,  lawfully  to  be  begotten,  for  the  like  term  of  99  years,  if  he  shall 
so  long  live,  and  to  the  issue  in  tail ;  but  every  one  was  to  take  for  99 
years  only,  and  then,  in  d^aull  of  the  issue  of  his  first  son^  to  the 
second,  third,  fourth,  and  other  sons,  and  their  issue  in  tail,  for  the  like 
estate.  Now,  the  first  gift  to  John  James  Beard  is  valid,  being  for  a 
life  in  being ;  the  second  gift  to  his  first  son  is  also  valid,  because  it 
must  take  effect  within  21  years  and  a  few  months,  see  Sugden  on 
'  Powers,  430,  (allowed  for  gestation,)  after  a  life  in  being ;  but  the  gifts 
over  to  the  issue  of  the  first  son,  of  John  James  Beard,  are  void,  be- 
cause possibly  they  may  not  take  effect  within  21  years  and  a  few 
months  after  the  determination  of  the  life  in  being,  viz. :  John  James 
Beard ;  for,  supposing  John  James  Beard  to  die,  leaving  a  son,  and 
that  son  to  marry  at  the  age  of  20,  and  die  under  21,  leaving  a  son ; 
that  son  would  not  take  the  estate  until  he  attained  the  age  of  21  years; 
and,  therefore,  it  would  be  unalienable  until  that  time.  The  estate, 
therefore,  would,  by  force  of  the  limitations,  be  unalienable  during  the 
life  of  John  James  Beard,,  and  if  he  died  while  his  son  was  an  infant 
of  the  age  of  one  year,  it  would  continue  unalienable  during  the  whole 
of  his  infancy,  that  is,  for  nearly  20  years,  and  if  the  latter  married  at 
20  years  of  age,  and  died  under  21,  it  would  continue  unalienable  during 
the  life  of  that  son,  which  would  therefore  be  for  a  period  of  nearly  40 
years  after  a  life  in  being.  The  gift,  to  the  secx)nd  and  other  sons  of 
John  James  Beard,  in  default  of  the  issue  of  his  first  son,  is  of  course 
too  remote  and  void,  as  tending  to  a  perpetuity.  The  will  then  con- 
tains a  clause  that,  <<  in  case  there  shall  be  no  issue  male  of  J.  J.  B., 
nor  issue  of  such  issue  male  at  the  time  of  his  death,  or  in  case  there 
should  be  issue  male  at  that  time,  and  they  should  all  die,  before 
they  attain  21,  without  lawful  issue  male,  the  estate  is  to  go  to  Joseph 
Beard,  and  his  sons.  There  is  no  case  in  which  it  has  been  held  that 
an  executory  devise  may  be  limited  to  take  effect  21  years  after  a  life 
in  being,  without  reference  to  the  birth  and  infancy  of  the  devisee 
who  is  then  to  take.  The  reason  why  21  years  and  a  few  months 
are  in  such  cases  allowed  as  the  period  during  which  an  estate  may 
be  unalienable  is,  in  Stephens  v.  Stephens^  Cas.  tem.  Talb.  Forrester, 
232.  Vivian's  MS.  Lincoln's  Inn  Library,  expressly  stated  to  be,  that 
strictly  the  power  of  alienation  would  not  be  restrained  longer  than 
the  common  law  would  otherwise  restrain  it,  viz. ;  during  the  infancy 
of  the  first  taker,  which  cannot  reasonably  be  said  to  extend  to  a  per- 
petuity. In  Long  V.  Blackall^  7  T.  R.  102,  Lord  Ken  yon  says,  "The 
rules  respecting  executory  devises  have  conformed  to  the  rules  laid 
down  in  the  construction  of  legal  limitations,  and  the  Courts  have  said 
that  the  estate  shall  not  be  unalienable  by  executory  devises  for  a 
longer  time  than  is  allowed  by  the  limitations  of  a  common  law 
conveyance.     In  marriage  settlements  the  estate  may  be  limited  tc 
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the  first  and  other  sons  of  the  marriage  in  tail,  and  until  the  person 
to  whom  the  last  remainder  is  limited  is  of  age,  the  estate  is  una- 
lienable." In  Crooke  v.  De  VandeSy  9  Ves.  jun.  197,  a  legacy  given 
to  the  nephews  and  nieces  of  the  testator,  if  at  the  end  of  30  years 
from  his  decease,  neither  of  his  two  grandsons  (both  living)  had  any 
grandchild  living,  was  considered  to  be  too  remote,  and  therefore 
void.  In  Thelluaon  v.  Woodford^  4  Ves,  jun.  337,  Lord  Alvanley 
said,  <<  As  to  the  period  of  21  years,  it  has  never  been  considered 
as  a  term  that  may  at  all  events  be  added  to  an  exe^nitory  devise  or 
trust.  I  have  only  found  this  dictum,  that  estates  may  be  unalienable 
for  lives  in  being,  and  21  years,  merely  because  a  life  may  be  an  in- 
fant, or  en  ventre  sa  mere."  These  are  authorities  to  show,  that  the 
period  allowed  by  law,  during  which  an  executory  devise  may  be  li« 
mited  to  take  effect,  is  derived  by  analogy  from  the  period  allowed  in 
case  of  strict  settlement.  An  executory  devise,  therefore,  cannot  be 
limited  to  take  effect  at  the  expiration  of  a  term  in  gross  of  21  years 
and  a  few  months,  after  lives  in  being.  For  then  the  devisor  would 
take  the  chance  of  the  person  who  shall  then  become  entitled,  being  an 
infant ;  in  which  case  the  power  of  alienation  would  be  restrained 
longer  than  it  would  in  the  common  case  of  a  strict  settlement.* 

Secondly,  assuming  the  gift  to  Joseph  Beard  to  be  good,  standing  by 
itself,  still  it  and  all  the  limitations  over  after  the  gift  to  the  first  unborn 
son  of  John  James  Beard,  are  void,  because  it  was  the  intention  of  the 
testator  that  those  limitations  should  take  effect,  only  in  case  the  pre* 
vious  limitations  were  capable  of  taking  effect  and  had  failed.  The  de* 
cisions  in  the  case  of  an  excessive  execution  of  a  power,  bear  strongly 
upon  this  question.  If  a  limitation  be  void  as  not  authorized  by  the 
power,  the  remainders  dependent  upon  it.  which  if  given  immediately, 
would  have  been  good,  are  not  accelerated,  but  the  limitations  over  are 
prevented  from  taking  effect.  Alexander  v.  Alexander ^  2  Ves.  640  ; 
Robinson  v.  Hardcaallt^  2  T.  R.  241 ;  Brudnellw.  ElweSj  1  East, 
442;  Routledge  v.  Dorrilj  2  Ves.  jun.  357.  In  this  last  case  Lord  Al- 
vanley observes,  <<  it  would  be  monstrous  to  contend,  that  though  it  was 
appointed  to  the  remainder-man,  in  failure  of  the  existence  of  per- 
sons incapable  of  taking,  yet  notwithstanding  they  exist,  he  should 
take  as  if  it  was  well  appointed  to  them,  and  they  had  failed.  It  is 
given  upon  a  contingency,  upon  which  there  was  no  right  to  give 
if  Crompe  v.  Barrow,  4  Ves.  681,  is  distinguishable  from  this  case. 
There  the  gift  was  in  the  alternative,  viz.  to  an  object  of  the  power  in 
one  event,  in  another  not  to  an  object  of  the  power,  and  it  was  held, 
that  on  the  happening  of  the  former  event,  the  gift  was  good.  The 
power  was  to  appoint  to  children,  and  the  appointment  was  as  to  a 
moiety  to  a  daughter,  and  as  to  the  other  moiety  to  a  son  for  life,  and 
upon  his  death,  for  his  wife  and  children,  and  in  case  he  should  die 
without  leaving  a  wife  or  child, then  as  to  that  moiety,  to  her  daughter. 
And  it  was  determined,  that  although  the  appointment  to  the  wife  and 
daughter  was  void,  yet  that  as  the  event  did  not  happen  upon  which 

*  See  this  point  more  folly  ducuased  in  •  note  to  Gilbert  on  Umb,  p.  161,  8d  editioo. 
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that  gift  was  to  take  place,  it  did  not  defeat  the  limitation  over  to  the 
object  of  the  power  in  the  event  provided  for,  and  which  did  happen 
of  the  son's  dying  without  leaving  a  wife  or  child  surviving  him.  *  The 
same  observation  applies  to  the  case  of  Longhead  v.  Pheips,  2  Black. 
704.  If,  indeed,  the  limitations  over  were  not  wholly  void,  this  conse* 
quence  would  follow,  that  there  might  be  a  person  in  esse  entitled  to 
take  according  to  the  words  of  the  first  limitation  in  the  will,  but  inca- 
pable in  law,  and  a  remainder-man  in  esse  capable  of  taking  by  law, 
but  inca'Jpable  of  taking,  because  the  contingency  has  not  happened 
which  was  to  determine  tlie  preceding  estate.  As  for  example,  suppose 
the  gift  had  been  to  J.  J.  B.  for  99  years,  if  he  should  so  long  live ;  re- 
mainder to  the  first  son  for  99  years,  if  he  should  so  long  live ;  re- 
mainder over  in  like  manner  to  his  issue  successively ;  remainder  to 
the  other  sons  and  their  issue  for  99  years,  determinable  on  their 
deaths ;  remainder  to  the  heir  at  law  of  the  testator,  in  fee,  with  an 
executory  devise  over  as  in  this  case,  to  Joseph  Beard.  Now,  the 
estates  to  John  James  Beard  and  to  his  first  son  are  good,  but  the 
estates  to  the  issue  of  the  son,  and  to  all  the  other  sons  after  failure  of 
the  issue  of  the  first  son,  are  void.  Suppose  that  the  first  son  of  J.  J. 
B.  dies  a  month  old,  and  then  that  he  himself  dies,  leaving  five  sons, 
they  and  all  their  issue  are  cut  out,  because  the  limitations  are  too  re- 
mote ;  but  Joseph  Beard  is  living,  and  desirous  to  take,  yet  is  bound 
to  wait  the  death  of  his  five  nephews  without  issue  under  21.  It  may 
be  laid  down  as  a  general  rule,  that  where  a  preceding  particular 
estate  is  void  on  account  of  a  perpetuity,  the  remainders  dependent 
upon  it  are  also  void.  It  is  clear  that  the  testator  intended  the  prior 
estate  to  endure  until  the  period  when  the  limitation  over  was  to  take 
efiect.  The  will,  therefore,  must  be  read  as  if  the  testator  had  expressly 
said,  ^l  never  mean  Joseph  Beard  to  take  in  derogation  of  the  rights 
of  the  persons  to  whom  the  estate  is  previously  limited.''  In  Proctor 
V.  The  Bishop  of  Bath  and  Weils,  2  H.  Bl.  358,  there  was  a  devise  of 
an  advowson  in  fee  to  the  first  or  other  son  of  B.,  that  should  be  bred 
a  clergyman  and  be  in  holy  orders,  but  in  case  B.  should  have  no  ^uch 
son,  then  to  C.  in  fee.  The  first  devise  was  held  to  be  void  as  depend- 
ing upon  too  remote  a  contingency,  because  the  first  or  other  son  of  B. 
could  not  take  holy  orders  until  he  was  24  years  of  age,  and  the  devise 
over  as  depending  on  the  same  event,  was  held  to  be  also  void,  and  the 
Court  said,  that  the  will  would  not  admit  of  the  contingency  being  di- 
vided, as  was  the  case  in  Longhead  v.  Phelps,  dind  there  was  no  instance 
in  which  a  limitation  after  a  prior  devise  which  was  void  from  the  con- 
tingency being  too  remote,  had  been  let  in  to  take  eflfect ;  but  the  con- 
trary was  expressly  decided  in  the  House  of  Lords,  in  the  case  of  The 
Earl  of  Chatham  v.  TbMiV/,  6  Bro.  Cha.  Co.  in  Pari.  451.  Although, 
therefore,  no  son  was  born,  the  devise  over  was  held  void. 

Preston,  contra.    The  39  and  40  G.  3,  c.  98,  which  passed  in  con- 
sequence of  the  case  of  Thelluson  v.   Woodford,  4  Ves.  jun,  227, 
may  be  considered  as  containing  a  legislative  declaration  of  the  law 
upon  the  head  of  objection,  namely,  the  term  of  21  years;  for  that  sta 
tutc  keeps  within  the  boundary  of  the  rule.    It  enacts,  that  no  persor 
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shall,  by  deed,  will,  or  otherwise,  settle  or  dispose  of  any  real  or  per- 
sonal property,  so  that  the  rents,  issues,  profits,  or  produce  thereof  shall 
be  wholly  or  partially  accumulated,  for  any  longer  term  than  for  the  life 
or  lives  of  such  grantor,  settlor,  devistr,  or  testator,  or  the  term  of  21 
years  from  the  death  of  any  such  grantor,  settlor,  devisor,  or  testator,  or 
during  the  minority  of  any  person  who  shall  be  living,  or  en  ventre 
sa  mere,  at  the  time  of  the  death  of  such  grantor,  &c.,  or  during  the 
minority  of  any  person  or  persons,  who,  under  the  uses  or  trusts 
of  the  deed,  will,  or  other  assurances,  directing  such  accumulations, 
would  for  the  time  being,  if  of  full  age,  be  enlitled  unto  the  rents, 
issues,  and  profits,  or  the  interest  or  annual  produce  so  directed  to  be 
accumulated."  This  is  a  legislative  declaration  that  property  may  ac- 
cumulate during  a  life  in  being,  and  21  years  after  the  death  of  the 
grantor,  &c.  A  new  qualification  is  now  attempted  to  be  engrafted  on 
the  rule,  that  the  21  years  must  be  in  respect  of  and  during  the  mino- 
rity of  the  beneficial  owner ;  but  if  a  settlor  may  select  a  person  who 
cannot  alienate  for  21  years,  it  follows,  that  the  period  during  which 
the  property  may  be  unalienable,  may  be  a  term  of  21  years  in  gross, 
without  any  reference  to  the  minority  of  the  next  taken  The  opinion 
of  Lord  Alvanle3r,in  TheUuson  v.  ^cM7^(/orc^,  against  such  direct  period 
of  accumulation,  is  a  mere  obiter  dictum^  not  warranted  by  any  autho- 
rity, and  opposed  to  those  judicial  opinions  which  allow  that  there  may 
be  a  trust  of  accumulation,  or  a  suspense  of  ownership,  for  20  or  even 
30  years.  There  are  two  sorts  of  gifts,  viz. :  gifts  to  take  effect  by  way 
of  remainder,  and  gifts  to  take  efiect  by  way  of  substitution,  or  execu- 
tory devise.  A  gift  like  the  present  might  be  too  remote,  if  it  were  to 
take  effect  by  way  of  remainder :  but  it  does  not  therefore  follow  that  it 
may  not  be  good  by  executory  devise,  if  it  may  operate  in  that  mode. 
It  may  be  admitted,  that  life-estates  to  persons  in  esse,  cannot  be  limit- 
ed, except  for  lives  in  esse ;  nor  can  there  be  a  perpetual  series  of  life- 
estates  ;  therefore,  an  estate  cannot  be  limited  to  A.  for  life,  remaindei 
to  his  first  (unborn)  son  for  life,  remainder  to  a  grandson,  being  the 
son  of  such  first  son,  for  life,  or  even  in  tail  or  in  fee,  so  as  to  be  valid 
in  favour  of  the  grandson.  In  the  case  before  the  Court,  the  subse- 
quent gifts  are  not  remainders.  'They  are  limitations  for  a  term  of 
years,  determinable,  and  therefore  may  operate  by  way  of  executory 
devise ;  and  it  is  clear,  that  every  executory  devise  which  may  vest 
within  the  period  of  a  life  or  lives  in  being  and  21  years,  is  good.  In 
Scattergood  v.  Edge^  1  Salk.  229,  it  was  held,  that  an  executory  inte 
rest  to  arise  within  a  reasonable  time  was  good,  and  that  20,  nay  30 
years  had  been  thought  a  reasonable  time.  So  it  is,  if  within  the  com 
pass  of  a  Ufe  or  lives,  for  let  the  lives  be  ever  so  many,  there  must  be  a 
survivor, and  it  is,  at  the  utmost,  only  the  length  of  that  life;  and  Law- 
rence, J.  in  TheUuson  v.  Woodford^  4  Ves.  jun.  313,  lays  down  the 
same  rule.  In  Gee  v.  Audiey^  2  Ves.  jun.  365,  there  was  an  appoint- 
ment by  will  of  1000/.,  in  detaultof  issue  of  Mary  Hall,  equally  to  be  di- 
vided between  the  daughters  living,  (viz.  at  the  failuie  of  issue)  of  John 
Gee  and  Elizabeth  his  wife.  Lord  Kenyon  said,  <<  that  neither  real  nor 
personal  estate  can  be  so  settled  as  to  be  tied  up  beyond  lives  in  being. 
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and  21  years  and  a  few  months  afterwards;  that  if  the  expression  in 
that  will  had  been  daughters  <  now  living/  or  <  living  at  my  death,'  it 
would  have  been  good ;  but  that  as  it  stood,  it  might  be  to  those  born 
afterwards.  The  vices  of  this  gift  were  the  contingency,  and  the  possi- 
ble suspense  for  more  than  21  years  after  the  death  of  a  life  in  being." 

Secondly,  Assuming  the  limitations  to  all  the  unborn  sons  except  the 
first,  are  void,  then  the  limitations  to  Joseph  Beard,  and  the  subsequent 
limitations,  as  far  as  they  are  within  the  compass  of  the  rules  against 
perpetuities,  are  accelerated,  and  Joseph  Beard  was  entitled  to  take 
immediately  on  the  determination  of  the  estate  limited  to  John  James 
Beard  and  his  first  son.  Besides,  even  though  this  gift  be  in  itself  too 
remote,  and  therefore  void  as  far  as  it  is  by  way  of  remainder,  it  may 
be  good  and  have  effect  in  the  contingency  which  is  expressed,  being  an 
event  which  is  within  the  limits  of  the  rule  against  perpetuities.  In 
Longhead  v.  Phelps^  2  Sir  W.  Black.  704,  a  trust  of  a  term  to  arise  on 
a  contingency,  that  A.  and  B.  should  die  without  leaving  issue  male, 
or  that  such  issue  male  should  die  without  issue,  was  held  to  be  too 
remote  in  one  event,  and  good  in  the  other  event,  (being  the  event 
which  happened,)  viz. :  A.  and  B.  having  had  a  son,  who  died  without 
issue  in  the  lifetime  of  the  survivor.  And  in  Crompe  v.  Barrow^  4 
Ves.  jun.  681,  it  was  decided,  that  an  appointment  which  exceeded  the 
power  by  a  limitation  to  objects  not  within  the  power,  was  void  only  as 
to  the  excess.  The  power  was  to  appoint  to  children,  and  the  appoint- 
ment was  to  a  child  for  life,  and  after  his  decease,  to  his  wife  and  chil- 
dren. That  void  limitation, however,  did  not  defeat  or  exclude  a  limita- 
tion over  to  an  object  of  the  power,  limited  expressly  on  the  event  that 
such  child  should  die  without  leaving  a  wife  or  child  surviving  him. 
This  case  is  an  authority  to  show,  that  a  void  hmitation  does  not  defeat 
a  subsequent  limitation,  which  is  by  express  language  brought  within 
the  limits  of  the  rule  against  perpetuities.  That  is  precisely  the.  same 
case  as  this,  for,  in  this  case,  the  express  provision,  that  there  shall  be 
no  issue  of  such  issue  male  living  at  the  time  of  his  (John  James  Beard's) 
death ;  also  the  contingency  in  case  there  shall  be  such  issue  male  at 
that  time,  and  they  shall  all  die  before  they  respectively  attain  their 
respective  ages  of  21  years,  without  lawful  issue  male,  severally  give 
the  property  in  an  event  which  does  not  infringe  on  the  rule  against 
perpetuities ;  consequently  no  rule  of  law,  connected  with  the  learning 
of  perpetuities,  denies  effect  of  such  a  gift. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us,  and  we  are  of  opinion,  that 
John  James  Beard,  the  grandson  and  heir  at  law  of  John  James  the  tes- 
tator, took,  under  the  said  testator's  will,  an  estate  for  99  years,  deter- 
minable with  his  life,  in  the  freehold  estates  devised  to  him,  in  the  first 
instance  ;  and  also  in  the  leasehold  estates  devised,  if  they  should  so 
long  continue,  and  that,  upon  his  death,  leaving  one  or  more  sons,  his 
first  son  will  take  an  estate  for  99  years,  determinable  v/ith  his  life,  in 
the  freehold  estates,  and  what  shall  then  remain  of  the  terms  for  which 
the  leasehold  estates  are  held.     We  are  also  of  opinion,  that  all  the  li- 
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mitations  subsequent  and  expectant  upon  the  limitation  to  the  tirst  son 

of  John  James  Beard,  are  void. 

C.  Abbott, 
J.  Bayley, 

6.  S.  HOLROYD, 

W.  D.  Best. 


KILSBY  V.  WILLIAMS  and  Others.— p.  815. 

A  plaintiff  paid  into  hu  own  bankers,  a  cheqae  of  250/.,  drawn  upon  them  by  a  third  peraon, 
which  they  received  without  any  objection ;  and  in  the  courae  of  the  same  day  the  drawei 
of  the  cheque  paiil  in  a  sum  of  money,  part  of  which  he  particularly  appropriated,  leaving 
a  balance  unappropriated  of  237 L  The  bankers,  who  were  then  creditors  of  the  drawers 
to  a  large  amount,  wrote  on  the  next  morning,  to  the  plaintiff,  stating,  that  the  cheque  was 
not  paid,  but  that  they  would  keep  it  in  the  hope  of  thefe  being  money  to  pay  it;  and  on 
that  day  a  further  unappropriated  balance  waa  paid  in,  making  altogether  a  sum  exceeding 
the  plaintiff's  cheque:  Held,  that  under  tbeee  circumstances,  the  plaintiff  might  maintain 
money  had  and  received  against  the  bankera,  and  that  the  latter,  being  his  agents  for  re- 
ceipt of  the  money,  could  not  appn>priate  the  balance  to  the  payment  either  of  their  own 
gieneral  account  against  the  drawer,  or  of  two  cheques  presented  on  the  same  day,  but  sub- 
sequently to  that  of  the  plaintiff,  and  paid  by  them. 

Assumpsit  upon  the  usual  money  counts  aiid  an  account  stated. 
Plea,  general  issue.  At  the  trial  at  the  Guildhall  sittings  after  last  Eas- 
ter term,  before  Abbott,  C.  J.,  it  appeared  that  the  defendants  were 
the  bankers,  both  of  the  plaintiff  and  one  Robertson,  and  that  on  the 
13th  November,  1821,  the  plaintiff  paid  in  at  the  defendants'  counter,  a 
cheque  of  Robertson  on  them  for  250/.  The  cheque  was  received  by 
their  clerk  without  any  thing  being  said,  or  any  entry  made.  In  the 
course  of  the  same  day  Robertson  paid  in  bills  for  1600/.,  the  produce  of 
which  he  expressly  appropriated  to  the  charges  of  the  day.  This  pro- 
duce, after  deducting  the  discount,  amounted  to  1579/.:  the  charges 
consisted  of  bills  accepted  by  Robertson  to  the  amount  of  1 342/.  These 
were  paid,  and  on  the  13th  November  two  cheques  of  Robertson,  for 
50/.  each,  were  also  paid.  On  the  14th  of  November,  the  defendants 
wrote  a  letter  to  the  plaintiff,  stating,  that  the  250/.  cheque  was  not  paid, 
and  that  they  would  keep  it,  in  the  hope  of  there  being  money  to  pay  it, 
and  they  promised  Robertson  also  to  pay  it  when  they  had  funds.  On 
the  14th,  Robertson  paid  in  different  sums  of  money,  part  of  which  was 
by  him  specifically  appropriated  to  certain  payments,  leaving,  however, 
an  unappropriated  balance  of  93/.  On  the  15th  November,  Robertson 
became  bankrupt.  During  all  these  transactions,  the  defendants  were 
in  advance  themselves  to  Robertson  upwards  of  9000/.  The  Lord 
Chief  Justice  left  it  to  the  jury  to  say,  whether  the  cheque  for  250/.  was 
presented  on  the  13th,  before  the  two  cheques  for  50/.  each,  which  the 
jury  found  in  the  adSrmative;  and  he  directed  them  in  that  case,  tu  find 
for  the  plaintiff,  on  the  ground,  that  on  the  14th  November,  they  had, 
exclusively  of  their  own  account,  a  balance  of  more  than  250/.  due  to 
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RobeftBon  in  theif  hftndd,  land  thibt  under  the  ctrciinistanees,  they  had 
no  ri^ht  to  appropriate  that  balance  in  reduction  of  their  (dwn  account. 
The  jury  atjcordingly  found  a  verdict  for  the  plaintiff,  damages  250/. 
And  now, 

Oampbelt  moved  for  a  new  trial,  and  contended,  that  here  there  was 
no  specific  appropriation  by  Robertson  of  this  money,  to  the  payment 
of  the  plaintiff's  check,  and  therefore,  the  defendants  had  a  right  to 
appropriate  the  balances  of  237Z.,  and  93/.,  to  the  reduction  of  their 
own  account,  Williams  v.  Everett^  14  East,  582.  In  De  Bemales  v. 
Fuller^  14  East,  590,  the  money  was  specifically  paid  in  to  discharge  a 
particular  bill ;  and  therefore,  the  Court  held,  that  an  action  would  lie 
against  the  bankers  there,  who  being  the  persons  with  whom  the  bill 
was  deposited,  were  to  be  considered  as  the  holders'  agents  for  receiv- 
ing the  money  due  upon  it.  But  that  is  not  the  case  here,  ^he  pro- 
mise in  the  defendants*  letter,  that  they  wouW  hold  the  check  in  the 
hope  of  there  being  money  to  pay  it,  could  only  mean  that  they  would 
keep  it,  and  when  their  own  balance  was  discharged,  would  appropriate 
the  next  money  paid  in  by  Robertson,  to  the  discharge  of  this  check. 
But,  secondly,  they  had  a  right  to  take  into  account,  the  two  checks 
for  50/.  paid  on  the  13th,  and  then,  even  if  the  balance  of  the  14th  be 
added,  there  will  only  be  a  balance  of  230/.  in  their  hands.  And, 
unless  they  had  the  full  amount  of  250/.  in  their  hands,  they  were  not 
bound  to  pay  the  check.  Now  it  is  clear,  they  had  a  right  to  deduct 
the  payments  of  the  two  checks  for  60/.  For  they  were  paid  prior 
to  the  letter  written  by  the  defendants,  and  were  part  of  the  charges 
of  the  day  to  which  the  sum  of  1579/.  was  subjected.  And  the  circum- 
stancM  of  their  beingpaid  in  subsequently  to  the  one  for  250/.  cannot 
affect  the  question.  Till  the  end  of  the  day  the  bankers  could  not  tell 
whether  the  check  for  250/.  would  be  honoured  at  all.  For,  till  then, 
they  could  not  tell  what  sums  Robertson  would  pay  into  his  account, 
or  what  drafts  he  might  make  on  them  in  the  course  of  the  day.  If 
this  rule  be  not  adopted,  it  will  render  it  necessary  for  bankers  in 
future  to  file  their  checks  as  received,  in  order  to  ascertain  their  pri- 
ority, and  they  will  not  be  able  to  pay  any  in  the  course  of  the  day, 
except  at  their  own  risk.  This  may  produce  serious  evil  to  individuals, 
whose  credit  may  be  affected  by  the  bankers'  hesitation  to  pay  their 
drafts.  Here,  the  bankers  were  the  plaintiff's  agents  to  receive  the 
money  for  this  check,  in  oajse  Robertson  had  paid  in  any  specifically 
for  that  purpose.  But  he  paid  it  in  generally,  and  then  they  bad  a 
right  to  set  it  off  against  their  general  balance. 

Abbott,  C.  J.  it  is  found  as  a  fact  by  the  jury  in  this  case,  that 
prior  to  the  payments  made  by  the  defendants  on  the  13th  of  Novem- 
ber, the  cheque  in  question  was  presented  to  them.  At  that  time  Ro- 
bertson owed  them  a  large  balance,  and  the  question  is,  what  was  the 
effect  of  the  presentment  under  such  circumstances?  At  the  outset  of 
this  cause,  I  thought  it  was  the  duty  of  bankers  under  such  circum- 
stances, immediately  to  tell  the  person  presenting  a  cheque  for  payment, 
that  they  had  no  sufficient  funds  to  honor  it.  But  it  was  urged  by 
Mr.  Scarle*U  and  I  thought  there  was  great  weiglit  in  the  argument. 
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that  this  might  be  productiYe  of  serious  hieopvenieuce^  inasmuch  as  it 
is  often  iinpossible  to  ascertain  till  the  close  of  the  day  at  the  clearing 
house,  what  sums  of  money  may  be  paid  in  to  eai^h  particular  account, 
and  what  are  the  drafts  upon  it.  I  think,  therefore,  tivit  the  defendants 
might,  in  this  case,  receive  the  cheque  iii  question,  subject  to  its  being 
honored,  or  not,  according  to  the-  course  of  Robertson's  dealing  with 
them  in  that  day.  Now,  on  that  day,  Robertson  discounted  with  them 
bills  to  the  amount  of  1579/.,  which  sum  he  directed  should  be  applied 
to  the  charges  of  that  day,  and  after  providing  for  the  three  Manchester 
bills,  there  remained,  unappropriated,  the  sum  of  2371.  So  the  account 
stood  on  the  13th»  exclusive  of  the  two  cheques  of  50/.  each,  which  the 
jury  have  found  were  presented  subsequently  to  the  cheque  in.  question^ 
And  if  the  balance,  instead  of  being  937/.,  had  exceeded  250/«,  I  should 
have  had  no  doubt  that  the  defendants  were  bound  to  appropriate  it  to 
the  paynaent  of  the  plaintiff.  For  when  they  received  the  cheque  from 
him,  they  became  his  agents  to  receive  the  money  upon  it  as  early  as 
pc^ible,  and  if  they  could  be  allowed  to  appropriate  the  money  re- 
ceived by  them  to  the  payment  of  subsequent  cheques,  it  would  be  doing 
great  injoistice  and  injury  to  their  own  customer.  But  I  doubted  at 
the  trial,  whether  they  would  be  bound  to  pay  the  cheque  in  part.  On 
the  14th  of  November,  however,  a  letter  is  written  by  them,  in  which 
they  state  that  the  cheque  was  not  paid,  and  that  they  would  keep  it  in 
the  hope  of  there  being  money  to  pay  it.  In  the  course  of  that  day  mo- 
ney was  paid  in,  part  of  which  was  specifically  appropriated,  leaving  a 
balance  unappropriated  of  93/.  This  sum  being  added  to  237/.  exceeds 
.the  amount  of  the  cheque  in  question;  and  I  think,  that  under  these 
circumstances,  the  defendants  were  liable  to  pay  it,  in  preference  both 
to  the  two  of  50/.  each,  and  to  their  own  balance^  I  am  therefore  of 
opinion,  that  the  verdict  is  right 

Bayley,  J.  I  am  of  the  same  opinion.  The  case  of  De  Barnules 
V  Fuller  decided,  that  where  a  customer  paid  in  money  to  be  applied  to 
take  up  a  particular  bill  deposited  with  the  banker,  and  the  banker  ap- 
propriated it  to  the  payment  of  his  general  balance,  the  holder  of  the 
bill  might  maintain  money  had  and  received  for  it.  For  being  the  agent 
of  the  holder,  he  must  exert. the  same  vigilance  as  the  holder  himself 
would  have  done.  Here,  on  the  morning  of  the  I3th  November,  the 
cheque  was  paid  in  by  the  plaintiff,  and  from  that  moment  the  defend- 
ants became  his  agent  to  receive  the  money  upon  it.  If  the  defendants 
had  not  been  the  plaintiff's  bankers,  he  would  have  inunediately  de- 
manded the  money  due  upon  the  cheque,  and  then  they  must  have  ei- 
ther paid  him,  or  if  they  had  refused  payment,  he  might  have  had  im- 
mediate recourse  to  Robertson.  In  either  case  he  would  have  had  the 
advantage  of  the  priority  of  his  presentment  over  the  holders  of  the 
two  cheques  for  50/.  each.  Now  he  ought  not  to  be  placed  in  a  worse 
situation,  because  he  was  a  customer  of  the  defendants.  At  the  end 
of  the  13th  November,  the  balance  unappropriated  was  237i  exclu- 
ding the  two  cheques  for  50/.  for  the  reason  which  I  have  before  given, 
and  if  the  case  had  stopped  here,  the  plaintiff  would  only  have  been 
entitled  to  a  verdict  for  that  amounts    But  then  on  ttie  14th  of  Novem- 
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ber,  a  similar  balance  of  93/.  unappropriated  was  paid  in  by  Robertson, 
which  made  a  sufficient  fund  for  the  payment  of  the  plaintiff's  demand. 
I  think  that  these  sums  could  not  legally  be  appropriated  by  the  de- 
fendants to  the  payment  of  their  own  balance,  or  to  that  of  cheques 
subsequently  presented.     The  verdict,  therefore,  is  right. 

HoLROTDy  !•  I  am  of  the  same  opinion.  The  bankers  received  this 
cheque  from  the  plaintiff  without  any  objection,  and  they  were,  there- 
fore, bound,  as  agents  for  the  plaintiff,  to  apply  in  payment  of  it  the 
first  money  received  from  Robertson,  not  specifically  appropriated  by 
him  to  the  payment  of  other  demands.  And  I  think,  therefore,  that 
they  were  bound  to  pay  it  in  preference  to  other  cheques,  subsequently 
presented,  and  also  to  the  balance  due  from  Robertson  to  themselves. 

Best,  J.  As  to  the  balance  of  93/.,  it  is  clear  that  the  defendants 
were  bound  to  apply  that  in  payment  of  the  plaintiff's  cheque,  in  con- 
sequence of  their  own  letter,  by  which  they  undertook,  on  the  14th,  to 
apply  any  money  coming  in  for  that  purpose.  As  to  the  other  sum  of 
237/.,  I  entirely  concur  in  the  opinion  pronounced  by  the  rest  of  the 
Couft. 

Rule  refiised. 


BULMER  V.  MARSHALL,  Garnishee.— p.  821, 

-rhe  }g  G.  3,  c.  70,  a,  4,  is  confined  to  those  suits  tn  inferior  coarts  where  the  pfoceedinipi 
are  similar  to  those  in  the  superior  courts,  and  therefore,  does  not  extend  to  th«  case  of 
foreign  attachment. 

Norton,  in  last  Michaelmas  term,  had  obtained  a  rule  nisi  for  a  writ 
of  procedendo,  to  remove  back  the  record  of  the  judgment  obtained  in 
the  Lord  Mayor's  court  of  the  city  of  London,  by  the  plaintiff,  against 
the  garnishee,  the  same  having  been  removed  into  this  court  by  certio- 
rari. The  affidavits  stated,  that  the  original  suit  was  commenced  in 
August,  1818,  by  the  plaintiff,  against  Thomas  Broster,  and  thereupon 
^ti'attachment  was  duly  issued  and  laid  in  the  hands  of  Marshall.  On 
the  15th  of  May,  1821,  final  judgment  was  given  in  the  attachment 
against  Marshall  for  the  sum  of  150/.  But  he,  not  being  found  within 
the  jurisdiction  of  the  city,  the  writ  of  certiorari  was  in  Easter  term, 
1821,  obtained,  removing  the  judgment  into  the  Court  of  King's  Bench, 
in  order  that  execution  might  issue.  The  affidavits  also  stated,  that  in 
this  case  no  satisfaction  had  been  acknowledged  in  the  record,  and  that, 
by  the  custom  of  foreign  attachments,  a  garnishee  or  a  defendant  may, 
at  any  time  before  satisfaction  acknowledged  on  the  record,  put  in  bail 
in  the  ordinary  way,  to  dispute  the  validity  of  the  plaintiff's  debt ;  and 
even  after  the  money  is  paid  and  satisfaction  acknowledged,  a  defend- 
ant has  twelve  months  and  a  day  to  bring  his  scire  facias  ad  disproban- 
dum  debitum,  upon  which,  if  he  succeeds,  the  plaintiff  must  restore  the 
money  received  of  the  garnishee,  as  a  security  for  which  he  must,  by 


822]  0  Barnewall  &  Alderson.  447 

the  custom,  give  pledges.  It  was  contended,  in  support  of  the  rule, 
that  the  19  G.  3,  c.  70,  s.  4,  did  not  extend  to  this  case,  the  judgment 
in  an  attachment  not  being  final,  and  being  subject  to  three  conditions ; 
first,  that  the  plaintiflf  shall  find  pledges  to  restore ;  secondly,  that  it 
may  be  dissolved  by  the  garnishee  or  defendant  putting  in  bail  before 
satisfaction  acknowledged ;  and  thirdly,  that  the  defendant  may  come 
in  and  dispute  the  debt  within  a  year  and  a  day :  of  all  which  advan- 
tages the  parties  would,  by  this  proceeding,  be  deprived. 

Bolland  showed  cause.  The  19  6.  8,  c.  70,  s.  4,  provides,  that  in 
all  cases  where  final  judgment  shall  be  obtained,  in  any  action  or  suit 
in  any  inferior  court  of  record,  the  record  may  be  removed.  Now, 
these  words  are  large  enough  to  include  the  case  of  a  foreign  attach- 
ment, which  is  a  suit  in  the  Lord  Mayor's  court.  And  the  case  is 
clearly  within  the  mischief;  for  here  the  defendant,  if  he  were  found 
within  the  jurisdiction,  could  be  compelled  to  pay  the  money ;  but,  in 
consequence  of  his  not  being  so,  the  plaintiff  is  deprived  of  his  remedy. 
It  is  said,  that  by  this  the  defendant  would  be  deprived  of  the  advan- 
tage of  coming  in,  within  a  year  and  a  day,  to  dispute  the  debt.  That 
is  not  so ;  for  the  money,  wnen  levied  by  virtue  of  an  execution  out  of 
this  Court,  will  be  subject  to  the  same  conditions  as  if  levied  under 
process  from  the  Court  below ;  and  if  the  defendant  comes  in  and  dis- 
putes the  debt,  the  record  may  be  then  removed  back  by  procedendo 
for  that  purpose. 

Nartonj  contra,  was  stopped  by  the  Conrt. 

Abbott,  G.  J.  This  rule  must  be  made  absolute.  The  statute  is 
confined  to  those  suits  in  which  the  proceedings  of  the  courts  below 
are  similar  to  those  in  this  court.  It  speaks,  in  the  preamble  to  the 
4th  section,  of  persons  served  with  process  issuing  out  of  inferior  courts, 
where  the  debt  is  under  102.  But  here  the  party  against  whom  we  are 
to  issue  execution  is  not  the  original  debtor ;  and  the  form  of  the  exe- 
cution issued  by  this  Court  is  quite  different  from  that  in  the  Lord 
Mayor's  court  in  the  case  of  a  foreign  attachment.  Upon  the  whole, 
I  am  of  opinion  that  this  does  not  come  within  the  statute,  and  con- 
sequently, that  the  writ  of  certiorari  in  this  case  was  improperly  issued. 

Rule  absolute. 


Ex  parte  WHATTON.— p.  824. 

Where  a  baitiff  had  written  to  an  attorney  for  writs,  which  the  latter  sent  without  know- 
ing anything  of  the  partice  or  circumstances ;  but  the  baililF  neyer  represented  him- 
self, or  had  been  oonsidered  as  an  attorney,  nor  looked  for  any  profit  upon  the  law 
proceedings:  HOd,  that  this  was  not  a  case  within  the  22  O.  2,  c.  46,  s.  11,  but  that 
It  was  a  most  improper  practice  which  the  Court,  in  rirtue  of  its  general  Jurisdiction 
over  attorneys,  would  punish  severely. 

A  BULB  nisi  had  been  obtained,  calling  upon  J.  W.  Whatton,  an 
attorney  of  this  Court,  to  show  cause  why  he  should  not  be  struck  off 
the  roll,  for  having  acted  as  the  agent  of  John  Radford,  a  person  not 
qualified  to  act  as  an  attorney,  and  for  permitting  his,  Whatton's  name, 
to  be  used,  upon  the  account  and  for  the  profit  of  Radford,  and  for 
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sending  process  to  Radford,  thereby  making  him  to  appear  to  act  or 
practise  as  an  attorney  of  this  court,  knowing  him  not  to  be  qualified. 
The  rule  also  called  upon  J.  Radford  to  show  cause  why  he  should  not 
be  committed  to  the  prison  of  this  court.  The  22  G.  2^  c.  46,  s.  11, 
recites,  that  persons  not  attorneys,  do,  ilk  conjunction  with,  and  by  the 
contrivaBce  of  persons  who  are  attorneys,  intrude  themselves  into  and 
practise  in  the  business  of  attorneys,  &c.,  Ac,  and  then  enacts,  *^  that  if 
an  attorney  shall  act  as  agent  for  any  person  not  duly  qualified,  or  permit 
his  name  to  be  made  use  of  upon  the  account  of  or  for  the  profit  of  any 
unqualified  person  or  persons,  thereby  to  enable  him  to  appear  and  aet 
as^  or  practise  in  any  respect  as  an  attorney,  knowing  him  not  to  be  duly 
qualified,  the  attorney  shall  be  struck  off  the  roll,  and  the  court  may 
commit  the  unqualified  person  to  the  prison  of  the  court,  for  any  term 
not  exceeding  a  year." 

This  case  was  heard  last  term,  and  the  matter  was  referred  to  the 
Master,  who  now  reported  the  following  facts  to  the  Court :  Radford, 
who  was  a  bailiff,  had,  upon  several  occasions,  written  to  Whatton,  the 
attorney,  for  writs,  and  the  latter  accordingly  sent  such  writs,  without 
knowing  anything  of  the  parties  or  the  circumstances ;  but  Radford 
never  represented  himself  as  an  attorney,  nor  had  been  considered  as 
soch.  He  was  well  known  to  be  a  bailiff,  and  his  offers  to  his  employers 
had  always  been  to  collect  debts  for  them,  and  (if  necessary  to  sue  for 
them)  to  employ  an  attorney.  He  never  looked  for  any  profit  upon 
the  law  proceedings,  but  merely  payment  for  the  service  of  the  writ. 
The  attorney  had  no  profit  beyond  the  profit  usually  charged  upon 
suing  out  the  writ ;  and  this  he  expected  the  bailiff  to  receive  for  him 
and  account  for. 

Abbott,  C.  J.  Upon  the  facts  reported  to  us  by  the  Master,  we  are 
of  opinion  that  this  is  not  a  case  within  the  act  of  parliament,  but  at 
the  same  time  we  think  that  this  is  a  most  improper  practice*  It  is  the 
duty  of  an  attorney  to  communicate  with  his  clients,  and  to  give  his 
attention  to  their  concerns.  If  a  bailiff  be  allowed  to  obtain  writs  in 
the  manner  stated  in  this  report,  the  client  will  be  wholly  deprived  of 
that  attention  which  he  ought  to  receive  from  the  attorney;  and 
although  this  case  be  not  within  the  statute,  still  the  Court,  in  virtue 
of  its  general  jurisdiction  over  attorneys,  have  the  power  of  restraining 
this  practice ;  and  if  repeated  they  will  be  disposed  to  visit  it  very 
severely.  But,  as  this  is  the  first  time  that  such  a  matter  has  been 
presented  to  the  consideration  of  the  Court,  we  do  not  think  it  right  to 
order  the  attorney  to  be  struck  off  the  roll  in  this  instance ;  but  we 
think  the  purposes  of  justice  will  be  sufficiently  answered,  by  ordering 
that  this  rule  shall  be  discharged,  on  payment  of  the  costs  by  the 
attorney.  Rule  discharged  on  payment  of  costs^  accordingly. 
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FARRANT  v.  THOMPSON.— p.  826. 

Whom  eertain  inill-niachinary,  together  with  a  mill,  bad  been  demised  for  a  term  to  a  ten- 
ant, and  he^  witboat  permiarion  of  bis  landlord,  severed  the  machinery  from  the  mill; 
and  it  was  afterwards  aeiied  under  a  fi.  ia.  by  the  sheriff,  and  sold  by  him :  Heid^  that 
no  property  passed  to  the  vendee,  and  that  the  landlord  was  entitled  to  bring  trover  for 
the  machinery,  even  dniing  the  continnanoe  of  the  term. 

V 

TitoYER  for  mill-machinery.  At  the  trial,  before  Abbott,  C.  J.,  at 
the  Middlesex  sittings  after  Easter  term,  the  following  appeared  to  be 
the  facts  of  the  case.  On  the  10th  of  July,  1820,  the  plaintiff  agreed, 
by  an  instrument  in  writing,  to  purchase  of  one  Richard,  for  the  re- 
mainder of  a  term  of  99  years,  certain  premises  at  Cudham,  in  Kent,  on 
which  Richard  had  erected  a  wind-mill,  with  the  appurtenances,  the 
same  having  been  demised  to  him  for  the  term  of  99  years,  at  a  yearly 
rent  therein  mentioned;  and  the  agreement  contained  a  stipulation  on 
the  part  of  the  plaintiff,  to  grant  a  lease  of  the  premises  to  Richards, 
for  the  term  of  30  years,  at  the  yearly  rent  of  80/.  The  plaintiff  paid 
the  purchase-money,  and  Richards  became  his  tenant,  and  paid  rent 
according  to  agreement  In  September,  1821,  Richards  offered  to  sell 
to  the  defendant,  Thompson,  part  of  the  machinery  of  the  mill,  which 
he  was  then  about  to  remove  to  Grays,  in  Essex.  A  day  was  fixed  for 
bringing  the  machinery  to  Grays,  and  it  was  then  agreed  that  Thomp- 
son and  bis  millwright  should  meet  Richards  at  Gmys,  for  the  purpose 
of  purchasing  the  machinery.  The  machinery  was  severed  by  the  ten- 
ant from  the  mill,  and  while  on  the  road  from  Cudham  to  Grays  was 
seized  in  execution  by  the  sheriff  under  a  fi.  fa.  at  the  suit  of  a  third 
person,  and  the  defendant  afterwards  became  the  purchaser,  under  the 
sheriff.  It  was  contended  at  the  trial,  that  the  plaintiff  was  not  entitled 
to  recover,  because  the  purchase  by  the  defendant  under  the  execution 
was  equivalent  to  a  sale  in  market  overt,  and  that  the  property  was 
thereby  changed,  and  that  the  plaintiff  ought  to  have  brought  his  ac- 
tion against  the  sheriff  for  wrongfully  selling  the  goods;  and,  secondly, 
that  as  the  goods  were  in  possession  of  the  tenant  under  a  demise,  trover 
would  not  lie  for  them  during  the  term.  The  plaintiff  obtained  a  ver- 
dict; but  the  Lord  Chief  Justice  gave  leave  to  the  defendant  to  move 
to  enter  a  nonsuit,  and 

SearUU  now  moved  accordingly.  This  action  is  not  maintainable 
against  the  defendant.  Assuming  that  Farrant  might  have  sued  the 
sheriff  or  the  plaintiff  in  the  execution,  still,  the  defendant  being  a  bona 
fide  pnrchaser  without  notice  under  a  fi.  fa.,  is  not  liable.  In  Man- 
ning* 9  eoBSj  8  Co.  191,  it  was  resolved  that  a  sale  by  the  sheriff  by  force 
of  a  fi.  fa.  should  stand, ^although  the  judgment  be  afterwards  reversed ; 
for  the  sheriff  who  made  the  sale  haa  lawful  authority  to  sell,  and  by 
the  sale  the  vendee  had  an  absolute  property  in  the  term.  In  Doe  v. 
Thorny  1  M.  &  8.  425,  it  was  held,  that  if  a  sheriff  sell  a  term  under 
a  writ  of  fi.  fa.,  which  is  afterwards  set  aside  for  irregularity,  and  the 
produce  of  the  sale  be  directed  to  be  returned  to  the  termor,  the  termor 
cannot  maintain  ejectment  to  recover  his  term  against  the  vendee  under 
the  sheriff.  But,  secondly,  the  goods  beine  in  possession  of  the  tenant, 
onder  a  demise,  trover  was  not  maintainable.    The  tenant  was  entitled 
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to  the  use  of  them  during  the  term,  and  the  landlord  cannot,  therefore, 
maintain  trover ;  he  can  maintain  no  action,  except  for  waste  or  injury 
done  to  the  inheritance.  In  Gordon  v.  Harper^  7  T.  B.  9,  the  goods 
leased  as  furniture  were  Wrongfully  taken  in  execution  by  the  sheriff; 
and  it  was  held,  that  during  the  term,  trover  was  not  maintainable 
against  the  sheriff  by  the  landlord,  because  the  latter  had  not  the  right 
of  possession.     That  case  is  expressly  in  point. 

Abbott,  C.  J.  1  thought  at  the  trial,  and  still  think,  that  there  is  a 
material  distinctiou  between  this  case  and  that  of  Gordon  v.  Harper^ 
7  T.  R.  9.  In  that  case  the  goods  reinoved  were  personal  chattels,  and 
the  tenant  had  not  by  any  wrongful  act  put  an  end  to  his  qualified  pos- 
session of  them.  Here,  however,  they  consisted  of  machinery  annexed 
to  the  mill,  and  former  parcel  of  the  inheritance,  and,  when  wrongfully 
severed,  became  the  property  of  the  reversioner.  As  to  the  other 
point,  the  sheriff  wrongfully  took  the  goods  of  the  plaintiff,  instead  of 
those  of  the  tenant ;  he  could  acquire  no  title  by  his  wrongful  act,  and 
could  therefore  convey  no  title  to  the  defendant 

Batlet,  J.  I  am  of  the  same  opinion.  This  case  is  distinguish- 
able from  Gordon  v.  Harper  in  two  particulars ;  first,  there  the  goods 
removed  were  personal  chattels,  and,  at  the  time  of  the  seizure,  con- 
tinued to  be  in  the  qualified  possession  of  the  tenant,  which  the  lessor 
agreed  the  lessee  should  have.  Here  the  goods  were  parcel  of  the  in- 
heritance, and  let  to  the  tenant  to  be  used,  during  the  term,  in  a  par- 
ticular way,  viz.:  in  that  particular  place,  and  he,  by  his  own  act,  put 
an  end  to  that  qualified  possession.  They  are  not  in  principle  distin- 
guishable from  trees,  which  are  parcel  of  the  inheritance;  to  the  use  of 
which  the  tenant  has  only  a  qualified  right  during  his  term.  If,  how- 
ever, they  are  separated  by  his  own  wrongful  act,  or  the  act  of  God,  the 
tenant  has  no  right  to  the  use  during  his  term,  but  they  become  abso- 
lutely vested  in  the  person  who  has  the  next  estate  of  inheritance.  They 
then  become  his  goods  and  chattels.  Here  the  removal  was  intended 
to  be  permanent,  and  the  chattels,  when  severed  wrongfully,  did  not 
thereby  become  the  property  of  the  wrong-doer,  but  of  the  landlord. 

HoLROTD,  J.  I  think  trover  the  proper  remedy.  The  machinery 
was  let  together  with  the  mill,  and  was  part  of  the  mill.  It  was  a  part 
of  the  inheritance  until  the  demise  was  made;  when  the  demise  took 
place,  it  continued  part  of  the  inheritance  of  the  landlord,  and  part  of 
a  chattel  real  in  the  hands  of  the  tenant  in  possession.  By  the  lease  or 
agreement  the  tenant  has  the  use,  not  the  dominion,  of  the  property  de- 
mised: and,  therefore,  when  he  separated  any  part  of  it,  to  convert  it 
from  a  chattel  real  to  a  chattel  personal,  his  right  of  using  it  was  at  an 
end  for  any  legal  purpose,  that  right  being  only  to  use  it  in  the  state  in 
which  it  was  before.  In  the  case  of  a  lease  of  a  house,  if  a  tenant 
pulls  down  any  part  of  it  wrongfully,  and  not  for  the  purpose  of  re- 
pair, so  as  to  constitute  waste,  the  person  who  has  the  first  estate  of  in- 
heritance has  a  right  to  the  materials  of  which  that  house  was  before 
composed ;  and  I  apprehend  he  has  a  right  to  an  immediate  possession 
of  those  materials,  in  the  like  manner  as  he  has  a  right  to  the  imme- 
diate possession  of  timber,  where  it  is  severed  from  the  inheritance.  lu 
thai  case  ^hen  detached,  either  by  the  wrongful  act  of  the  tenant  him- 
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seify  or  by  the  act  of  God,  it  immediately  becomes  the  goods  and  chat- 
tels of  the  person  entitled  to  the  first  estate  of  inheritance,  and  the  right 
which  had  been  for  some  time  vested  in  the  tenant  has  ceased.  I  think 
that  the  tenant's  right  was  put  an  end  to  in  this  case  by  the  separation 
of  the  machinery  for  an  unlawful  purpose,  which  was  his  own  wrong- 
ful act:  and  that,  being  the  goods  and  chattels  of  the  landlord,  as  the 
person  who  had  the  first  estate  of  inheritance  in  the  mill,  the  tenant 
could  have  no  right  to  use  them  as  chattels  personal,  but  only  while 
they  were  part  of  the  chattel  real ;  and,  upon  the  separation,  the  whole 
of  the  property  became  immediately  vested  in  the  landlord. 
Best,  J.,  concurred. 

Rule  refused. 


KOOYSTRA  V.  LUCAS  and  Others.--p.  830. 

By  lesM  granted  in  1814,  to  take  effect  from  1820,  certain  houaes,  together  with  a  piece 
of  ground,  which  was  part  of  an  adjoining  yard,  were  leaded  to  the  tenant,  together  with 
all  ways  with  the  said  premises  or  any  part  thereof  used  or  enjoyed  before.  At  the  time 
of  granting  the  lease  the  whole  of  the  yard  was  in  the  occupation  of  one  person,  who  had 
always  used  and  enjoyed  a  certain  right  of  way  to  every  part  of  that  yard :  Uekf,  that  the 
i  was  entitled  to  such  right  of  way  to  the  part  of  the  yard  demised  to  hioo. 


Dkclabation  stated  that  one  John  Heaton  was  seized  in  fee  of  the 
premises  demised  to  the  plaintiflf,  and  of  other  premises,  called  Sprang's 
Dairy,  with  a  certain  yard  thereto  belonging  with  the  appurtenances, 
situate  in  the  parish  of  St.  Mary-le-bone,  and  being  so  seized,  on  the 
I4th  of  January,  1814,  by  indenture  between  the  said  John  Heaton  of 
(he  first  part,  the  Duke  of  Portland  of  the  second  part,  and  the  plain- 
tiff of  the^  third  part,  the  said  John  Heaton  demised  to  the  plaintiflf 
certain  ground,  messuages,  or  tenements,  and  premises  in  the  said  in- 
denture more  particularly  mentioned,  comprising,  and  among  other  pre- 
mises, a  piece  or  parcel  of  ground,  then  part  of  the  premises  called 
Sprang's  Dairy,  together  with  all  courts,  yards,  ways,  &c,  to  the  said 
demiseid  premises  belonging,  or  with  any  part  thereof  used  or  enjoyed, 
habendum  to  plaintiflf  for  33  years.  Declaration  then  averred,  that 
the  plaintiflf  entered,  and  that  long  before  and  at  the  time  of  making 
the  indenture,  and  whilst  the  said  John  Heaton  was  so  seized  as  afore- 
said, the  occupiers  for  the  time  being  of  the  said  piece  of  ground  so 
comprised  in  the  said  demised  premises,  and  being  part  of  Sprang's 
Diary,  had  been  used  to  have  and  enjoy  a  certain  way  from  and  out  of 
the  same  piece  or  parcel  of  ground,  through  a  certain  shed,  being  also 
part  of  Sprang's  Diary,  into  and  over  the  said  yard,  thence  into, 
through,  and  along  a  passage  or  gateway,  unto  and  into  Oxford-street, 
and  so  from  thence  back  again,  into,  through,  and  along  the  said  pas- 
sage or  gateway,  unto,  into,  through,  and  over  the  said  yard,  unto,  in- 
to, and  through  the  said  shed,  into  the  same  piece  or  parcel  of  ground, 
for  themselves  and  their  servants,  on  foot  and  with  cattle  and  carts. 
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and  carriages,  to  go,  return,  pass  and  repass,  &c.,  for  the  convenient 
use  and  occupation  of  the  same  piece  or  parcel  of  ground ;  by  reason 
wnereof,  the  plaintiff,  as  the  occupier  of  the  said  (ftece  or  parcel  of 
ground,  was  entitled  to  have,  use,  and  enjoy  the  said  way,  &c. ;  yet  the 
defendants  put,  placed,  and  deposited  divers  large  quantities  of  tim 
ber,  &c.,  upon  certain  parts  of  the  said  way,  by  which  plaintiff  had 
been  obstructed  in  the  use  of  the  said  way.  In  another  count  it  was 
stated,  that  Heaton  was  seized  in  fee  of  certain  premises  called  Sprang's 
Dairy,  ^comprising,  amongst  other  things,  the  piece  or  parcel  of  land 
demised  to  the  plaintiff,)  together  with  a  certain  yard  thereunto  belong- 
ing, and  being  so  seized,  by  indenture  made,  &c.,  demised,  leased,  and 
set  unto  the  plaintiff,  the  said  last-mentioned  piece  or  parcel  of  land, 
amongst  other  premises,  with  the  appurtenances,  together  with  a  cer- 
tain way  for  himself,  &c.,  and  his  assigns,  occupiers  of  the  said  last- 
mentioned  piece  or  parcel  of  land,  with  the  appurtenances,  and  his  and 
their  servants,  from  the  said  public  street,  called  Oxford  street,  unto, 
into,  through,  and  along  a  certain  other  gateway,  and  from  thence  un- 
to, into,  through,  over,  and  along  the  said  last-mientioned  yard,  and 
from  thence  unto,  into,  and  through,  a  certain  other  shed  or  building, 
part  of  the  said  last-mentioned  premises,  called  Sprang's  Dairy,  into 
the  said  last-mentioned  piece  or  parcel  of  land,  and  so  back  again  from 
the  same  piece  or  parcel  of  land,  through  the  said  last-mentioned  shed 
or  building,  unto,  into,  through,  over,  and  along  the  said  last-mentioned 
gateway,  unto  and  into  the  said  public  street  called  Oxford  street,  to 
go,  return,  pass,  and  repass  on  foot  and  with  cattle,  carts,  and  other 
carriages.  Plea,  not  guilty.  At  the  trial,  before  Abbott,  C.  J.,  at  the 
Middlesex  sittings  after  last  Easter  term,  the  following  facts  appeared 
in  evidence.  The  way  claimed  by  the  plaintiff  was,  from  Oxford 
street,  through  a  gateway,  between  the  houses  No.  71  and  72,  on  the 
north  side  of  that  street,  to  a  yard  behind  those  houses,  in  one  comer 
of  which,  immediately  behind  the  house  No.  70,  of  which  the  plaintiff 
was  the  lessee,  he  had  built  a  coach-house  and  stable.  By  lease  of  the 
14th  January,  1814,  John  Heaton,  by  the  appointment  of  the  Duke  of 
Portland,  demised  to  the  plaintiff  a  piece  or  parcel  of  ground,  with  two 
tenements.  No.  69  and  70,  on  the  north  side  of  Oxford  street  thereon, 
and  therein  described  as  abutting  north  upon  Sprang's  Dairy,  in  part : 
and  as  the  same  then  were  in  possession  of  the  plaintiff  and  Catherine 
Bagerly,  (the  ground  plot  of  the  premises  being  described  as  particu- 
larly delineated  in  the  plan  drawn  in  the  margin  thereof,)  together  with 
all  ways,  passages,  &c.,  to  the  said  premises  belonging  or  therewith,  or 
with  any  part  thereof,  used  and  enjoyed :  habendum,  from  the  6th  of 
July,  1820,  (when  the  old  leases  would  expire,)  for  33  years.  By  the 
plan  in  the  margin  of  the  lease,  the  spot  of  ground  upon  which  the 
plaintiff  had  built  his  coach-house  and  stables,  was  described  as  part  of 
the  premises  demised  under  the  name  of  <<a  cow-ehed,  part  of  Sprang's 
Dairy.*'  On  the  29th  of  April,  1814,  Mr.  Heaton,  by  the  appoint- 
ment of  the  Duke  of  Portland,  granted  to  Messrs.  Hay  ward,  then  of 
No.  78,  Oxford  street,  a  reversionary  lease  of  the  rest  of  the  dairy,  to 
commence  on  the  6th  April,  1820,  and  there  was  no  mention  of  any 
right  of  way  having  been  reserved  to  the  plaintiff.    On  the  18th  March, 
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1820,  Hay  ward  granted  Sprang  (who  had  occupied  the  dairy  for  some 
years)  a  lease  of  that  part  of  the  dairy  demised  to  them  for  the  whole 
of  their  terra,  wanting  five  days,  and  reserved  a  right  of  way  to  the 
occupiers  of  No.  71  and  72,  down  the  gateway.  Sprang  afterwards 
assigned  his  interest  to  the  defendants.  It  appeared,  that,  at  the  time 
of  the  granting  the  lease  in  1814,  and  for  many  years  before,  the  yard 
in  question  had  been  in  the  possession  of  one  person,  who,  of  course, 
had  used  the  gateway  as  a  way  for  his  hoi*ses  uiid  caiile  lo  every  pari 
of  the  yard.  The  obstruction  of  the  way  was  proved  as  laid  in  tlie 
declaration.  The  Lord  Chief  Justice  was  of  opinion,  that  the  plain- 
tiff was  entitled  to  the  right  of  way  claimed  for  himself  and  cattle  lo 
the  spot  of  ground  on  which  he  had  built  his  stable  and  coach-house, 
that  being  a  part  of  the  demised  premises  to  which  such  a  way  had 
been  used  previously  to  1814. 

Chumey  now  moved  for  a  new  trial,  and  contended,  that  the  plaintiff 
had  acquired  no  such  right  of  way  by  the  terms  of  the  lease  in  1814. 
If  the  lessor  had  intended  to  grant  such  a  right  of  way  as  that  claimed, 
it  would  have  been  expressly  mentioned  in  the  lease.  Now  the  pre- 
mises demised,  were  described  to  be  in  the  same  condition  as  they  were 
lately  in  the  possession  of  the  plaintiff  and  Catherine  Bagerly.  The 
spot  of  ground  in  respect  of  which  the  right  of  way  is  claimed,  was  not 
in  the  possession  of  the  plaintiff  before  the  new  lease  took  effect,  and 
he  had  no  right  of  way  whatever  through  the  gateway  to  the  back  part 
of  his  premises  in  Sprang's  dairy.  There  being  no  express  mention  of 
such  a  right  of  way,  it  could  not  have  been  the  intention  of  the  lessor 
to  grant  it. 

HoLROTD,  J.*  I  am  of  opinion,  that  by  the  terms  of  the  lease  in 
1814,  the  plaintiff  is  entitled  to  a  right  of  way  through  the  gateway, 
to  the  piece  of  ground  qn  which  he  has  since  built  his  stables. 
That  piece  of  ground  formerly  constituted  a  part  of  the  yard  called 
Sprang's  Dairy,  and  the  occupier  of  that  yard,  before  and  at  the  time 
of  granting  the  lease  in  1814,  used  the  gateway  as  a  way  to  every  part 
of  the  yard.  By  the  lease,  certain  premises  delineated  in  a  plan  in  the 
margin  thereof,  comprising  a  part  of  Sprang's  Dairy,  were  demised  to 
the  plaintiff,  together  with  all  ways  thereto  belonging  or  appertaining, 
or  therewith,  or  with  any  part  thereof  used  or  enjoyed.  The  way  in 
question,  was  a  way  used  and  enjoyed  with  a  part  of  the  demised 
premises.  It  therefore  passed  to  the  plaintiff  by  the  very  words  of  the 
lease.     That  being  so,  1  think  the  verdict  is  right. 

Best,  J.  I  am  of  the  same  opinion.  In  order  to  give  effect  to  all 
the  words  of  the  lease,  we  must  hold  that  a  right  of  way,  which  at  thr. 
time  of  the  granting  of  the  lease,  was  used  with  any  part  of  the  demised 
premises,  passed  to  the  plaintiff.  This  was  a  way  always  used  with  a 
part  of  the  premises  demised,  and  therefore  passed  to  the  plaintiff. 

Rule  refused.i 

*  Bayley,  J.,  had  left  the  Court 

f  If  a  man,  seized  of  Blackacre  and  Whiteacre,  uaai  a  way  through  Whiteacro  to  Black- 
acre,  afterwards  grants  Blackacre  with  all  waya,  this  way  through  V^hiteacre  shall  pass  to 
the  grantee.  Corny  ns*  Dig.  tit  C/umin,  D  3.  So,  if  be  be  seiied  of  two  acres  to  which  i 
way  is  appurtenant  he  grants  one  acre  with  all  ways,  dec,  the  way  shall  be  granted.  See 
6  Modem,  p.  8;  Cro.  Jac  121,  122, 170. 
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Lord  SONDES  v.  FLETCHER.— p.  835. 

A  bond  was  conditioned  for  the  resignation  of  a  living,  which  the  defendant  when  req;;<.'«ied 
had  refused  to  resign:  Held,  that  he  being  a  wrong  doer,  the  jury  were  nut  bound,  in 
asseising  the  damagM,  to  confine  themselves  to  the  dimination  of  the  value  of  the  ad- 
Towson  to  the  plaintiff  by  the  defendants  lile-interest,  nor  in  estimating  the  annual  pr<^ 
oeeds  to  deduct  the  curate's  stipend. 

Debt  on  a  bond,  the  condition  of  which  was,  for  the  resignation  of 
the  rectory  of  Kettering,  (to  which  the  defendant  had  been  presented 
by  the  plaintiff,)  when  either  of  two  persons  therein  named  should  be 
capable  of  taking  the  same.  Breach,  that  the  defendant,  although  re- 
quested, refused  to  resign.  At  the  trial  before  Abbott,  C.  J.,  at  the 
Middlesex  sittings  after  Easter  term,  it  appeared  that  the  defendant  was 
called  upon  to  resign  the  Hving,  in  October,  1820,  and  that  he  refused 
so  to  do.  The  net  annual  value  of  the  living  was  700/.,  and  it  was 
proved  at  the  trial,  that  the  defendant's  life-interest,  he  being  46  years 
of  age,  was  worth  10  years'  purchase.  It  also  appeare^d,  that  the  life- 
interest  of  one  of  the  persons  named  in  the  bond,  whom  the  plaintiff 
intended  to  present,  was  worth  14  years*  purchase.  The  jury  found  a 
verdict  for  the  latter  amount.  The  Solicitor-General  moved  for  a  new 
trial,  on  two  grounds :  1st,  That  the  true  measure  of  the  damages  is 
the  amount  by  which  the  plaintiff  is  prejudiced  in  the  value  of  the  ad- 
vowson.  Now,  that  is  the  value  of  the  defendant's  life-interest,  and 
in  that  case  the  jury  have  formed  the  wrong  estimate.  Besides,  in  esti- 
mating the  annual  value  of  the  living,  it  is  not  sufficient  merely  to  take 
the  gross  receipts,  for  this  species  of  property  is  subject,  and  ought  to 
be  estimated  as  subject  to  the  performance  of  duty,  and  the  defendant 
ought  to  have  been  allowed  to  deduct  the  carate's  stipend. 

Scarlett,  for  the  plaintiff,  now  repeated  an  offer  which  he  had  made 
at  the  trial,  viz. :  that  the  plaintiff  would  give  up  all  claim  to  the  da- 
mages, if  the  defendant  would  resign  the  living. 

Per  Curiam.  We  are  not  prepared  to  say  that  the  jury  in  this  case 
have  formed  a  wrong  estimate  of  the  damages,  for  the  defendant 
having  entered  into  a  bond  to  do  a  particular  thing  which  he  has  re- 
fused to  do,  is  a  wrong  doer,  and  he  is  not  to  be  permitted  to  estimate 
the  value  of  the  living  as  if  he  were  the  purchaser  of  it.  Besides,  it 
appeared  at  the  trial,  that  the  defendant  had  it  in  his  power  to  relieve 
himself  from  this  verdict  by  resigning  the  living ;  and  if  he  does  not  do 
that,  it  is  clear  that  he  considers  the  damages  found  by  the  jury  as  less 
than  the  value  of  the  living  to  him. 

Rule  refused. 
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JONES  V.  BIRD  and  Others.— p.  837. 

By  a  local  act  relating  to  the  commurionen  of  aewen  for  Westminster,  it  ^as  provided  that 
no  plaintiff  should  recover  in  any  action  brought  for  any  thing  done  in  pursuance  of  the 
general  acts  for  sewers,  or  that  act,  unless  notice  in  writing  was  given  to  the  defendants 
specifying  the  cause  of  such  action.  A  notice  stated  that  the  defendants,  who  were  con- 
tractors under  the  commissioners,  made,  altered,  6ic.  certain  sewers,  Ac,  running  under, 
through,  or  adjoining,  or  near  to  the  plaintiff's  house,  in  so  negligent,  incautious,  unskilful, 
improvident,  and  improper  a  manner,  that  it  fell  down ;  and  by  the  declaration  and  proof 
given,  it  appeared  that  the  sewer  did  not  run  close  to  the  plaintiff's  house,  but  close  to  five 
other  houses  adjoining  thereto,  and  that  the  house  was  damaged,  and  fell  in  consequence 
of  the  fall  of  a  stack  of  chimneys  of  one  of  those  houses,  which  had  been  built  on  the  arck 
of  the  sewer,  and  which  had  been  insufficiently  shored  up  by  the  defendants  during  tha 
centinuance  of  the  work :  Hrid,  that  this  notice  sufficiently  described  the  cause  of  action : 
Held,  also,  that  commissioners  of  sewers,  and  persons  working  by  their  order,  in  the 
course  of  the  necessary  repsir  of  a  sewer  in  the  neighbourhood  of  houses,  are  bound  to 
take  all  such  proper  precautiona  for  securing  them,  and  to  shore  them  up  if  necessary,  at 
akilful  persons  would  do,  and  that  they  were  bound,  under  the  above  circumstances,  to 
give  specific  notice  to  the  owner  of  the  house  to  which  the  stack  of  chimneys  belonged, 
of  their  construction,  and  of  the  danger  arising  therefrom,  and  that  a  general  notice  to 
him  to  take  prooer  meanii  to  secure  his  house  was  not  sufficient 

Case  by  the  plaintiff,  as  the  owner  of  the  reversion,  against  the  de- 
fendants who  were  employed  under  the  commissioners  of  sewers  for 
damage  done  to  a  house  in  the  parish  of  St.  Clement,  Danes,  in  the 
county  of  Middlesex.  The  first  count  of  the  declaration  averred,  that 
the  defendants  made,  altered,  repaired,  cut,  dug,  worked,  and  enlarged, 
certain  sewers,  gutters,  and  ditches,  being  and  running  near  unto  the 
said  house  in  which  plaintiff  was  interested,  and  also  near  to  five  other 
messuages,  &c.,  near  to  the  plaintiff's  house,  but  nearer  to  the  said 
sewers,  &c.  (and  which  five  messuages  were  built  close  to  each  other, 
and  one  of  them  adjoining  to  the  plaintiff's  house),  in  so  negligent, 
incautious,  unskilful,  improvident,  and  improper  a  manner,  that,  by 
means  thereof,  the  said  five  messuages  were  thereby  undermined,  and 
the  walls  gave  way  and  fell  down,  and  by  means  thereof,  the  walls  of 
the  plaintiff's  house  were  damaged  and  fell  down,  &c.  The  second 
count  stated,  that  the  defendants  wrongfully  and  unlawfully  altered 
and  changed  the  ancient  courses  and  direction  of  certain  ancient  sew- 
ers, &c.,  and  then  alleged  the  damages  as  in  the  first  count.  The 
third  count  stated,  that  the  defendants  were  employed  by  certain  per- 
sons acting  as  commissioners  of  sewers,  to  repair  certain  common  sew- 
ers near  to  the  plaintiff's  house,  and  the  other  five  messuages ;  and 
that  they  so  carelessly,  negligently,  unskilfully,  and  improperly  con- 
ducted themselves^  in  making,  cutting,  digging,  enlarging,  deepening, 
and  repairing  the  sewers,  that  the  foundation  of  the  five  messuages 
was  weakened,  and  thereby  part  of  them  fell  down,  and  the  plaintiff's 
house  was  injured.  The  fourth  count  stated,  that  the  defendants  being 
so  employed,  &c.,  cut,  sunk,  dug,  &c.,  divers  sewers,  &c.,  so  near  to 
the  foundation  of  the  five  messuages,  as  to  endanger  the  same  unless 
they  were  properly  shored  up  and  supported;  which  defendants 
neglected  to  do,  and  that  thereby  the  damage  happened.  The  defend- 
ants pleaded  first,  the  general  issue ;  and  secondly,  a  justification,  that 
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the  several  acts  in  the  declaration  mentioned,  were  done  under  a  com- 
mission of  sewers  of  the  late  king,  according  to  the  tenor,  purport, 
and  effect  of  the  23  Hen.  8,  c.  5 ;  thirdly,  a  similar  justification  under 
3  Jac.  1,  c.  14 ;  fourthly,  under  47  6.  3,  c.  7  ;  fifthly,  under  23  Hen. 
8,  and  47  G.  3,  c.  7,  together ;  and  sixthly,  under  the  23  Hen.  8,  and 
the  several  other  statutes  relative  to  sewers.  Replication,  de  injuria, 
&c.,  and  issue  thereon.  At  the  trial  at  the  Middlesex  sitttings  after 
Michaelmas  term,  1821,  before  Abbott,  C.  J.,  the  plaintiff,  pursuant 
to  the  local  statute  52  6.  3,  c.  48,  proved  a  notice  to  the  defendants 
signed  by  his  attorney,  stating  that  the  action  was  brought,  "  for  that 
the  defendants  did  by  themselves,  their  servants  or  workmen,  make, 
alter,  cut,  dig,  work,  and  enlarge  certain  sewers,  gutters,  ditches,  and 
works  then  being,  and  running,  under,  through,  or  adjoining,  or  near 
unto  a  certain  messuage  or  tenement,  shop  and  premises  of  the  plain- 
tiff, situate  and  being,  &c.,  in  the  tenure  or  occupation  of  E.  H.,  his 
tenant,  in  so  negligent,  incautious,  unskilful,  improvident,  and  impro- 
per .a  manner,  that  the  said  messuage  or  tenement,  shop,  and  premises, 
or  the. greater  part  thereof,  fell  and  were  greatly  damaged,  weakened, 
and  destroyed,  and  rendered  unfit  and  dangerous  for  use  and  habita- 
tion." It  further  appeared  by  the  evidence,  that  the  sewer,  which  it 
was  necessary  to  repair,  passed  close  to  five  houses  adjoining  that 
belonging  to  the  plaintiff,  and  that  a  stack  of  chimneys  belonging  to 
one  of  those  houses  was  built  upon  the  arch  of  the  sewer,  in  the 
execution  of  the  work  it  became  necessary  to  rebuild  this  arch,  and  in 
order  to  support  the  chimneys  in  the  meantime,  a  transum  and  two 
upright  posts  were  placed  under  them  in  order  to  support  them,  but 
without  success.  The  chimneys  fell,  and  in  consequence  of  their  fall, 
the  adjoining  houses,  including  the  plaintiff's  ht>use,  fell  also.  There 
was  contradictory  evidence  as  to  the  facts,  whether  in  case  there  had 
been  raking  shores  placed  externally  to  support  the  chimneys  in  addi- 
tion to  the  support  below  them,  the  accident  would  have  been  pre- 
vented. The  plaintiff's  witnesses  were  of  opinion  that  it  would,  and 
those  for  the  defendants,  that  it  would  not  have  been  of  any  use,  and 
that  it  was  impossible  to  have  prevented  the  fall  of  the  chimneys. 
There  was  no  specific  notice  given  to  the  owner  of  the  house  to  which 
the  chimneys  belonged,  of  their  dangerous  state,  or  that  it  would  be 
necessary  for  him  to  take  them  down.  But  there  was  a  general  notice 
to  the  inhabitants  to  secure  their  houses  whilst  the  sewer  was  repairing. 
It  also  appeared,  that  there  had  been  a  dispute  as  to  the  liability  to 
shore  up  the  houses.  The  defendants  and  the  commissioners  of  sewers 
contending,  that  it  was  the  duty  of  the  owners  of  the  houses  to  secure 
themselves,  by  so  doing,  and  that  they  were  not  bound  to  do  it  for 
them.  The  jury,  under  the  directions  of  the  Lord  Chief  Justice,  were 
of  opinion  that  the  defendants  had  conducted  themselves  negligently 
in  doing  the  work,  and  accordingly  found  a  verdict  for  the  plaintiff. 
Scarlett  in  last  Hilary  term  obtained  a  rule  nisi  for  entering  a  nonsuit, 
or  for  a  new  trial.  The  former,  on  the  ground  that  the  notice  ^as  not 
sufficient,  inasmuch  as  the  injury  there  stated  was  one  arising  imme* 
diately  to  the   plaintiff's  house  from   the  acts  of  the   defendants; 


840]  5  Barnewall  &  Alderson.  457 

whereasy  in  the  declaration,  and  by  the  evidence,  it  appeared  that  the 
injury  really  complained  of,  arose  from  the  conduct  of  the  defendants, 
in  not  sufficiently  shoring  up  and  supporting  some  other  houses,  which, 
by  their  fall,  had  damaged  that  of  the  plaintiff.  This,  therefore,  was 
not  an  immediate  but  a  remote  injury.  As  to  the  new  trial,  he  con- 
tended that  the  verdict  was  against  the  evidence,  and  that  the  real 
question  was,  whether  the  defendants  had  acted  bona  fide,  and  accord- 
ing to  the  best  of  their  judgment  at  the  time,  and  not  whether  after 
the  event  had  occurred,  other  persons  might  think  that  shoring  up  or 
other  precautions  might  possibly  have  prevented  the  accident,  and  that 
they  were  not  bound  to  give  a  specific  notice  of  the  danger  of  the 
chimneys  to  the  owner  of  the  house. 

The  SolieitcT'Qeneral^  Qumey^  Curwood^  and  Comyn^  showed  cause. 
The  notice  is  quite  sufficient.  All  that  is  required  by  the  act  is,  that 
notice  in  writing  shall  be  given  to  the  defendants  twenty-eight  days 
before  the  action  is  commenced  of  such  intended  action,  signed  by  the 
attorney  for  the  plaintiff,  specifying  the  cause  of  such  action ;  and  the 
section  further  provides,  that  the  plaintiff  shall  not  recover,  if  sufficient 
amends  shall  have  been  tendered.  The  object,  therefore,  was  not  to 
give  an  accurate  and  minute  description  of  the  cause  of  action  as  re* 
quired  in  a  declaration,  but  only  a  substantial  notice  of  the  ground  of 
complaint  to  enable  a  party  to  tender  amends.  Here  it  states,  that 
defendants  worked  the  sewer  in  so  negligent,  incautious,  unskilful,  and 
improvident  a  manner,  that  the  plaintiff's  messuage,  or  the  greater 
part  thereof,  fell,  and  was  greatly  weakened,  damaged,  and  destroyed. 
The  sewer  was  the  primary  support  of  the  plaintiff's  house,  and  the 
adjoining  ones  also :  and  the  fall  is  in  fact  the  immediate  consequence 
of  the  defendants'  negligence.  There  is  no  other  intervening  caiise  of 
the  accident  The  whole  fell  together  in  consequence  of  the  defend- 
ants' act.  That  act  is,  therefore,  the  immediate  cause  of  the  accident 
to  each  of  the  houses.  As  to  the  other  point :  this  was  a  case  for  the 
jury,  and  the  weight  of  evidence  is  in  favour  of  the  verdict.  Here 
it  was  clearly  the  duty  of  the  commissioners  to  have  shored  up  the 
houses  whilst  the  work  was  going  on.  And  the  evidence  is  strong  to 
show,  that  if  that  had  been  done,  no  accident  would  have  happened. 
It  is  now  said  that  it  would  have  been  useless.  But  originally  the 
question  was  not,  whether  it  was  useless,  but,  whether  the  commission- 
ers were  liable  to  do  it.  There  is  good  reason  why  they  should  be 
liable ;  for  they  may  go  into  the  adjoining  houses,  if  necessary,  for  the 
purpose.  But  private  individuals  cannot  do  so.  And  they  may  defray 
the  expense  of  doing  it  out  of  the  rates.  Ccae  of  the  level  of  Hully 
2  Str.  1127. 

Scarlett^  Marryat^  LittUdale^  and  Andrews^  contra.  The  question 
is  not  what  a  person  well  acquainted  with  the  facts  would  conclude, 
from  the  words  of  this  notice,  but  what  a  person  wholly  unacquainted 
with  them  would  infer.  Such  a  person  would  never  have  supposed, 
when  he  read  this  notice,  that  the  accident  had  really  happened  in  con- 
sequence of  a  stack  of  chimneys  having  fallen  at  some  little  distance, 
and  thereby  occasioned  the  fall  of  the  plaintiff's  house.     He  would 
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certainly  have  conclnded  that  the  sever  had  run  immediately  under  the 
plaintiff's  house,  and  that  the  accident  had  occurred  from  a  want  of 
due  support  to  it.  If  a  remote  cause  may  thus  be  given  in  evidence, 
under  such  a  notice,  where  is  it  to  stop  ?  Suppose,  many  streets  off, 
some  accident  happens,  and  produces,  remotely,  a  damage  to  the  plain- 
tiff's house,  would  that  be  sufficiently  described  by  such  a  notice  as 
this  ?  These  notices  are  for  the  protection  of  public  officers  in  the 
discharge  of  their  duty,  and  should  be  strictly  construed.  Here  the 
notice  states,  that  by  the  defendants'  negligent  act,  the  plaintiff's  house 
was  weakened.  But  that  was  not  so.  Another  person's  house  having 
been  improperly  built,  the  chimneys  fell,  and  by  their  fall  the  injury 
happened.  Here,  therefore,  an  injury  really  consequential  is  stated 
in  the  notice  as  immediate.  The  notice,  therefore,  would  tend  to  mis- 
lead the  defendants.  The  way  of  trying  the  question  is,  to  suppose 
the  declaration  drawn  so  as  contain  only  one  count,  stating  what  is 
here  stated  in  the  notice.  It  is  clear  that  then  the  plaintiff  would  have 
been  nonsuited,  on  the  ground  of  a  variance.  Here,  therefore,  there 
is  a  variance  between  the  notice  and  the  proof.  If  the  notice  had 
stated  that  the  injury  occurred  from  want  of  shoring  up  the  houses,  the 
defendants  might  have  tendered  amends.  As  to  the  other  question,  it 
may  be  admitted,  that  as  to  the  necessity  for  shoring  up  the  houses 
there  is  contradictory  evidence.  But  the  proper  question  is,  whether 
the  defendants  acted  for  the  best,  and  bona  fide  with  their  best  skill. 
If  they  did,  and  there  is  no  contradiction  as  to  that,  they  are  not 
responsible.  It  is  too  much  to  make  them  liable  because,  after  the 
accident  has  happened,  some  persons  may  be  found  to  give  their  opi- 
nion that  a  different  course  might  possibly  have  prevented  the  accident. 
The  whole  arose  from  the  improper  construction  of  the  stack  of  chim- 
neys which  rested  on  the  arch  of  the  sewer.  And,  if  nothing  had  been 
done  by  the  defendants,  the  houses  would  have  equally  fallen  in  a  short 
time,  from  the  decay  of  the  sewer.  The  owner  of  the  house  must  have 
known  of  the  construction  of  the  chimneys,  and  the  defendants  were 
not  bound  to  give  a  specific  notice  of  it.  They  had  given  a  general 
notice  to  all  the  inhabitants  to  secure  their  houses  while  the  sewer  was 
repairing,  and  that  was  sufficient.  Here  the  defendants  were  acting 
bona  fide  in  the  exercise  of  a  public  duty,  imposed  by  law ;  and  Sutton 
V.  Olarkej  6  Taunt.  29,  is  an  authority  to  show,  that  in  such  a  case  an 
action  is  not  maintainable  against  them. 

Abbott,  G.  J.  I  am  glad  that  this  matter  has  been  so  fully  dis- 
cussed ;  but  I  am  still  of  the  opinion  which  I  entertained  at  the  trial. 
I  think  the  notice  is  sufficient,  and  that  it  ought  not  to  be  construed 
with  great  strictness,  its  object  being  merely  to  inform  the  defendants 
substantially  of  the  ground  of  the  complaint,  but  not  of  the  mode  or 
manner  in  which  the  injury  has  been  sustained.  That  may  be,  either 
by  their  having  done  an  act  injurious  to  the  plaintiff,  or,  as  in  the  pre- 
sent case,  by  omitting  to  do  an  act  improper  and  necessary  to  be  done. 
It  is  said  that  this  notice  is  only  applicable  to  the  case  of  damage  aris- 
ing immediately  from  the  act  of  the  defendants ;  but  I  think  it  is  not 
material  or  necessary  to  specify  whether  the  injury  be  direct  or  remote. 
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Ab  to  the  merits,  I  left  it  generally  to  the  jury  to  say,  whether  there 
was  a  want  of  due  care  and  diligence  on  the  part  of  the  defendants. 
One  question,  arising  at  the  trial,  was  as  to  the  effect  which  shoring  up 
would  have  produced,  and  I  stated  that  the  commissioners  of  sewers 
and  their  agents,  when  repairing  sewers  in  the  neighbourhood  of  houses, 
were  bound  to  take  all  proper  precaution  for  their  security ;  and  that 
one  question  for  the  jury  to  consider  was,  whether  shoring  up  was  a 
proper  precaution,  and  whether  it  had  been  omitted.  I  also  told  them, 
that,  even  if  they  were  of  opinion  that  the  stack  of  chimneys  could  not 
by  any  shoring  up  whatsoever  have  been  prevented  from  falling,  still 
it  was  the  duty  of  the  defendants,  if  they  thought  so,  to  give  specific 
notice  of  the  danger  to  the  owner ;  and  that,  if  they  did  not  do  so,  they 
were  responsible.  Here  no  such  specific  notice  of  the  peculiar  con- 
struction of  the  stack  of  chimneys,  and  of  the  danger  arising  from  it, 
was  given.  On  either  of  these  grounds,  therefore,  the  verdict  of  the 
jury  is  sustainable. 

Batlet,  J.  I  am  of  the  same  opinion  ;  I  think  the  notice  was  suffi- 
cient, and  that  the  case  was  properly  left  to  the  jury,  who  have  come 
to  a  right  conclusion.  A  notice  of  this  sort  does  not  require  the  same 
precision  as  a  declaration.  It  is  quite  sufficient  if  it  calls  the  attention 
of  the  defendants  to  the  general  nature  of  the  injury,  so  that  they  may 
go  to  the  premises,  and  see  what  the  ground  of  complaint  is.  If  it 
were  otherwifljje,  it  would  be  necessary,  in  many  cases,  to  have  a  notice 
with  several  counts  in  it.  Here  the  notice,  in  substance,  states,  that 
the  defendants  so  negligently  and  improperly  worked  the  sewer,  that 
the  plaintiff's  house  was  thereby  weakened  and  gave  way.  Now  the 
facts  are,  that  the  defendants  worked  under  a  stack  of  chimneys,  with- 
out either  properly  securing  them,  or  giving  notice  of  their  danger  to 
the  owner,  in  order  that  he  might  take  them  down ;  this  was  improperly 
and  negligently  working  the  sewer ;  for  if  a  party  does  an  act  which  is 
improper,  unless  certain  previous  precautions  are  taken,  he  may  fairly 
be  said  to  do  that  act  improperly.  But  it  is  said,  further,  that  the 
notice  is  incorrect,  inasmuch  as  the  act  done  by  the  defendant  did  not 
produce  an  immediate  effect  upon  the  plaintiff's  house.  But  I  'think, 
that  as  the  defendant  did  work  without  sufficiently  supporting  the 
chimneys,  which  by  their  fall  damaged  the  plaintiff's  house,  he  may 
fairly  be  said  to  have,  by  his  act,  damaged  the  plaintiff's  house.  This 
notice,  therefore,  is  sufficient.  As  to  the  merits  of  the  case,  it  is  con- 
tended, that  the  defendants  are  protected,  if  they  acted  bona  fide  and 
to  the  best  of  their  skill  and  judgment.  But  that  is  not  enough ;  they 
are  bound  to  conduct  themselves  in  a  skilful  manner ;  and  the  question 
was  most  properly  left  to  the  jury  to  say,  whether  the  defendants  had 
done  all  that  any  skilful  person  could  reasonably  be  required  to  do  in 
such  a  case.  The  jury  were  of  opinion  that  they  had  not,  and  I  think 
they  had  abundant  grounds  for  their  verdict. 

Best,  J.'*'  The  only  object  of  the  notice  is,  to  give  the  defendants 
an  opportunity  to  tender  amends,  and  it  ought  not  to  be  scanned  very 

*  Holroyd,  J.,  was  absent  at  Chambers. 
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nicely.  Its  object  is  at  an  end  the  moment  the  action  is  brought,  and 
it  is  only  necessary  to  refer  to  it,  in  order  to  see  whether,  substantially, 
the  defendant  has  been  informed  of  the  ground  of  the  complaint.  It  is 
no  ground  of  nonsuit  that  there  is  a  variance  between  the  notice  and 
the  proof.  As  to  the  merits,  the  question  is,  whether  the  defendants 
had,  in  working  the  sewer,  conducted  themselves  with  proper  skill  and 
care ;  and  the  jury  thought  they  had  not.  In  Sutton  v.  Clarke  the 
judgment  proceeded,  on  the  ground  that  there  was  no  pretence  for 
imputing  negligence  to  the  defendants.  Here  the  jury  have  distinctly 
found  the  contrary ;  and  here,  too,  the  action  is  brought  against  the 
parties  who  negligently  executed,  and  not  against  the  party  giving  the 
order,  as  in  that  case.  As  to  the  utility  of  shoring  up,  it  appears  that 
the  commissioners  of  sewers  did  not  originally  contend  that  it  was  of 
no  use,  but  that  they  were  not  bound  to  do  it.  That,  however,  was  a 
question  for  the  jury,  which  was  properly  left  to  them,  and  I  think 
that  theur  verdict  was  right.  Rule  discharged. 


WILTON  V.  GIRDLESTONE.— p.  847. 

A  bil  against  an  attorney  was  filed  of  Michaelmas  term,  and  appeared  by  the  memorandum 
*o  litve  been  filed  on  the  28th  November:  Heldy  that  evidence  was  admissible  to  show 
that  il  was  actually  filed  on  the  24th  Doccmtier:  Htldt  also,  that  a  dem^d  and  refusal  is 
evidei  ce  of  a  prior  conversion,  and  therefi>re,  where  deeds  were  in  defenaaiit*s  possession 
prior  1 1  Michaelmas  term,  and  the  demand  and  refusal  proved  were  on  the  day  after  that 
term,  i  •  was  held  that  this  was  evidence  of  a  conversion  before  the  term. 

Trovku  for  certain  deeds.  Plea,  general  issue.  At  the  trial,  at  the 
Middlest  V  sittings  after  Easter  term,  before  Abbott,  C.  J.,  it  appeared 
that  the  I  ill  which  was  against  defendant  as  attorney  was  entitled 
generally  i>  of  Michaelmas  term,  but  the  memorandum  showed  that 
the  bill  wa:  filed  on  the  28th  November.  It  was  proved,  however,  that 
the  bill  was  ictually  filed  on  the  24th  December.  This  evidence  was 
objected  to,  on  the  ground  that  it  contradicted  the  record;  but  the 
Lord  Chief  Justice  overruled  the  objection.  The  deeds  in  question 
were  proved  lo  have  been  placed  in  the  defendant's  hand  before  Mi- 
chaelmas term  But  the  only  evidence  of  a  conversion  was  a  demand 
and  refusal  on  Hie  29th  November  last.  The  jury  having  found  a  ver- 
dict for  the  plaL  'litr, 

•Abraham,  by  'cave,  moved  to  enter  a  nonsuit,  on  the  ground  that  the 
f  vidence  ought  not  to  have  been  received,  as  it  contradicted  the  record. 

Per  Curiam.  Morris  v.  Pughj  3  Burr.  1241,  is  an  authority  to 
show  that  this  obj.  «-tion  cannot  be  sustained.  A  demand  and  refusal 
is  evidence  of  a  pi  <oi  i^onversion ;  and  as  the  deeds  were  in  the  de- 
fiuidant's  hands  prii  l«*  Michaelmas  term,  there  was  evidence  for  the 
jury  of  a  conversio    1 1  fore  that  period,  and  they  have  found  the  fact 


tci  be  so. 


Rule  refused. 
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JACKa»N  V.  YABSLEY.— p.  848. 

Where  tn  tction  for  breitch  of  co«.-t  «it  wm  pending,  and,  with  all  mattera  in  differenee, 
wa«  referred  to  arbitration,  the  coal  t>f  the  suit  to  abide  the  event :  held,  that  an  award 
that  the  plaintiff  had  no  demand  oi  the  defendant  on  account  of  any  alleged  breaches  of 
covenant,  or  on  any  otlier  acooonk  whatsoever,  was  final,  alihongh  the  soit  was  not,  in 
terms,  put  an  end  to. 

In  this  case  the  plaintiff  had  commenced  an  action  to  recover  dama- 
ges for  breaches  of  covenant,  under  a  lease.  The  parties  were  landlord 
and  tenant.  The  case  was  referred  by  agreement,  dated  9th  March,  last, 
to  three  arbitrators.  The  award  was  made  by  two  of  them,  and  dated 
April  the  9th,  1822,  and  after  reciting  that  differences  were  existing 
between  the  parties,  and  an  action  at  law  pending,  and  that  tip  suit  and 
all  matters  in  diflFerence  had  been  referred  to  them,  and  that  the  costs 
of  suit,  &c.  were  to  abide  the  event  of  the  award,  they  awarded  that 
the  plaintiff  had  no  claim  or  demand  on  the  defendant,  on  account  of 
any  alleged  breaches  of  covenant,  or  otherwise,  on  any  account  what- 
soever, to  the  day  of  the  date  of  the  award,  and  that  the  defendant  had 
no  claim  on  the  plaintiff,  in  respect  of  improvements  to  the  estate,  or 
otherwise ;  a  rule  nisi  having  been  obtained  to  set  aside  the  award,  on 
the  ground  that  it  was  not  final, 

Btissell  showed  cause.  This  is  a  final  award.  It  is  true,  that  the 
arbitrators  have  not,  in  terms,  put  an  end  to  the  action  of  covenant ; 
but  they  have  hi  substance,  ai\d  that  is  sufficient.  He  cited  Hawkins 
V.  Colcloughy  1  Burr.  271,  Tidd's  Practice,  p.  873,  Anonymous, 
Smith's  Rep.  426. 

Adanij  con/ra,  contended,  that  it  was  incumbent  on  the  party  to  put 
a  disthict  end  to  the  suit  Here  the  costs  depend  on  the  event  of  it; 
and  how  are  they  to  be  taxed  ? 

Per  Curiam.  We  are  of  opinion  that  the  award  is  final.  It  is  suf- 
ficient, if  looking  at  the  whole  award,  it  appears  that  the  matter  is  de- 
termined ;  and  that  is  the  case  here. 

Rule  discharged. 


GOODTITLE,  on  the  Demise  of  the  Duke  of  Norfolk,  v. 
NOTITLE.— p.  849. 

The  notioe  to  the  tenant  in  possession  at  the  foot  of  the  declanition  in  ejectment,  need  not 
be  in  the  name  of  the  plaintiff:  bat,  if  in  the  name  of  the  lessor  of  the  plsintifi;  or  even 
any  other  person,  the  Court  will  permit  the  rule  for  judgment  against  the  casual  ejector  to 
be  drawn  up. 

Reader  applied  for  leave  to  enter  up  judgment  against  the  casual 
ejector.  The  notice  to  the  tenant  in  possession  at  the  foot  of  the  decla- 
ration in  ejectment,  was  in  the  name  of,  and  signed  by  the  lessor  of  the 
plaintiff.  He  referred  to  the  1  G.  4,  a  87,  s.  1,  by  which  the  landlord, 
in  order  to  bring  the  case  within  that  act,  is  required  to  address  the 
notice  at  the  foot  of  the  declaration  to  the  tenant  in  possession. 
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The  Court  held,  that  the  notice  was  quite  regular;  adding,  that  even 
if  it  were  signed  by  a  wrong  name,  the  rule  might  be  drawn  up. 

Rule  absolute 


RICHARD  POWIS  and  WILLIAM  POWISt;.  SMITH.— p.  850. 

Whera  premiMS  had  been  demiaed  bj  two  tenanti  in  common,  and  the  rent  for  a  time 
paid  to  the  agent  of  both,  but  afterwards  the  tenant  had  notice  to  pay  a  moiety  of  the 
rent  to  each  of  the  two,  and  the  rent  waa  ao  paid  accordingly,  and  separate  receipts  given : 
Hetd.  that  it  then  became  a  question  of  fact  for  a  jury  to  aay,  whether  it  was  the  in- 
tention of  the  parties  to  enter  into  a  new  contract  of  demise,  witfi  a  separate  reaerYation  of 
rent  to  each. 

Action  for  the  use  and  occupation.  Plea,  non  assumpsit.  At  the 
trial,  before  Abbott,  C.  J.,  at  the  sittings  after  last  Hilary  term,  it  an- 
peared  that  the  premises  in  question  were,  in  May,  1810,  demised  by 
both  the  plaintiffs  and  the  defendant.  In  1817  the  defendant  received 
notice  from  the  plaintifls  to  pay  the  moiety  of  the  rent  to  each  of  them, 
and  from  that  time  the  rent  was  so  paid,  and  separate  receipts  given. 
The  present  action  was  brought  to  recover  the  rent  that  accrued  due 
from  the  25th  December,  1819,  to  the  24th  June,  1821.  The  Lord 
Chief  Justice  thought,  upon  this  evidence,  that  separate  actions  ought 
to  have  been  brought  by  each  of  the  plaintiffs  for  his  moiety  of  the  rent 
which  accrued  subsequently  to  the  alteration  in  thej;node  of  paying 
rent,  and  he  nonsuited  the  plaintiffs.  A  rule  nisi  having  been  obtained 
for  a  new  trial, 

Marryat  now  showed  cause.  There  can  be  no  doubt,  that  if  tenants 
in  common  join  in  demising,  they  may  join  in  receiving  the  rent.  Here, 
however,  they  made  their  election  to  have  a  severance  of  the  rent,  and 
each  made  a  demand  of  his  separate  moiety ;  and  from  that  time  each 
must  be  considered  to  have  made  a  separate  demise  of  his  separate 
moiety.     And  if  that  be  so,  each  must  bring  a  separate  action. 

Chamey^  contra.  If  separate  actions  had  been  brought  it  would 
operate  as  a  great  hardship  on  the  defendant,  for  he  would  then  have 
to  pay  the  costs  of  two  actions  instead  of  one.  The  original  contract 
of  demise  was  with  two ;  and  there  has  been  no  new  contract.  In  the 
case  of  Martin  v.  Crompy  1  Ld.  Baym.  840,  it  is  laid  down,  that  if 
there  be  two  tenants  in  common  of  a  reversion,  expectant  on  a  lease 
for  years,  upon  which  a  rent  is  reserved,  they  may  either  join  in  debt, 
for  the  rent,  or  sever ;  and  Midgley  v.  Lovelace^  Carthew.  289,  is  an 
authority  to  show  that  they  may  also  join  in  covenant ;  and  in  Littleton, 
8.  315,  it  is  laid  down,  that  tenants  in  common  may  maintain  personal 
actions  jointly;  and  in  s.  816,  that  if  two  tenants  in  common  make  a 
lease,  rendering  to  them  a  rent,  the  tenants  in  common  shall  have  an 
action  against  the  lessee,  and  not  different  actions,  because  the  action 
is  in  the  personalty.  The  action  for  use  and  occupation  is  substituted 
in  place  of  the  action  of  debt,  and,  consequently,  the  plaintiffs  were 
entitled  to  bring  a  joint  action,  unless  the  jury  found  as  a  fact,  that 
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there  was  a  separate  demise  by  each.  He  also  cited  Co.  Litt.  218,  and 
Harrison  v.  Bam$by,  5  Term  Rep.  246. 

Abbott,  C.  J.  It  is  clear,  that  if  there  be  a  joint  lease  by  two  te- 
nants in  common,  reserving  an  entire  rent,  the  two  may  join  in  action 
brought  to  recover  the  same ;  but  if  there  be  a  separate  reservation  to 
each,  then  there  must  be  separate  actions.  Here,  by  the  original  con- 
tract, there  was  a  letting  of  the  whole  premises,  by  the  two  tenants  in 
common,  at  an  entire  rent ;  afterwards  the  rent  was  severed.  It  be- 
came a  question  of  fact,  upon  the  whole  evidence,  whether  the  parties 
thereby  meant  to  enter  into  a  new  contract,  with  a  separate  reservation 
of  rent  to  each,  or  whether  they  meant  to  contmue  the  old  reservation 
of  rent,  each  of  the  plaintiffs  receiving  his  own  moiety.  I  think  that 
question  ought  to  have  been  left  to  the  jury.  The  rule,  therefore,  for 
a  new  trial  ought  to  be  made  absolute. 

Batlet,  J.  This  was  a  question  for  the  jury,  whether  there  was  a 
new  contract,  or  only  an  alteration  in  the  mode  of  receiving  the  rent.  I 
should  have  summed  up  to  the  jury,  strongly,  that  it  was  the  latter. 

HoLROTD,  J.  The  evidence  does  not  seem  to  me  to  show  that  the 
contract  which  was  originally  joint,  was  severed  by  the  agreement  be- 
tween the  parties.  Unless  the  jury  found  that  fact,  the  verdict  cannot 
be  supported. 

Best,  J.,  concurred.  Rule  absolute. 


.SOUTTEN  V.  SOUTTEN.— p.  858. 

Where  •  aurety,  in  a  warrant  of  attorney,  in  order  to  discharge  himself  from  the  personal 
liability,  paid  part  of  the  debt  due  to  the  creditor  of  a  bankrupt,  who  had  proved  under 
the  commission,  and  thereupon  satisfaction  was  entered  on  the  record:  /k/</,  that  this 
did  not  &li  within  49  G.  3,  c  131,  s.  8,  as  being  a  payment  of  part  of  a  deht  in  diacharge 
of  the  whole,  and  that  consequently  the  bankrupts  certificate  was  no  bar  to  an  action  by 
the  surety  to  recover  the  money  so  paid  by  him. 

Assumpsit  for  money  paid,  &c.  Plea,  general  issue.  The  action 
was  commenced  in  Hilary  vacation,  1821,  and  issue  was  joined  in 
Trinity  term  following,  and  the  cause  set  down  for  the  second  sittings 
in  that  term.  The  notice  of  trial  having  been  countermanded,  the 
cause  was  again  set  down  for  trial  at  the  first  sittings  in  Michaelmas 
term,  and  was  ultimately  made  a  remanet  to  the  adjourned  sittings 
after  that  term.  On  the  17th  July,  1821,  the  defendant  obtained  his 
certificate,  under  a  commission  of  bankruptcy,  dated  March  9th,  1818. 
It  appeared  that  the  action  was  brought  to  recover  the  sum  of  500Z., 
paid  by  the  plaintiff  for  the  defendant,  as  surety  to  one  Richard  Bod* 
field,  in  a  warrant  of  attorney,  dated  3d  April,  1816,  for  payment  of 
1970^.  and  interest,  by  instalments,  with  a  stipulation,  that,  in  case  of 
any  one  default,  the  whole  should  be  immediately  payable,  and  execu- 
tion should  issue  thereon  for  the  whole.  Judgment  was  signed  on  this 
warrant  of  attorney,  April  5th,  1816.  At  the  time  when  the  commis- 
sion issued,  there  remained  due  on  the  warrant  of  attorney  1887/.  15«. ; 
and  shortly  after,  another  instalment  becoming  due,  default  was  made 
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On  the  14tli  of  March,  1818,  Bodfield  proved  the  debt  under  the  com- 
mission :  and  on  the  25th  of  March,  1818,  the  plaintiff  and  Bodfield 
agreed  that  the  former  should  pay  5001.  in  discharge  of  hi$  perBonal 
liability  a$  surety ^  which  was  done,  and  satisfaction  was  entered  on  the 
record  as  of  Michaelmas  term,  1818.  The  roll  of  the  judgment  was, 
however,  only  carried  in  and  satisfaction  entered  on  the  record  sub- 
sequently to  the  sittings  after  last  Michaelmas  term,  and  shortly  before 
the  adjourned  sittings,  when  the  cause  was  tried.  At  the  trial,  after 
the  office  copy  of  the  judgment  roll  had  been  given  in  evidence,  a  plea 
of  the  defendant's  certificate  puis  darrein  continuance  was  offered  by 
the  Solieitor-QeneraL  The  Lord  Chief  Justice  was  of  opinion,  that  as 
the  whole  of  Michaelmas  term  had  elapsed,  during  which  the  defendant 
might  have  pleaded  it  in  banc,  he  was  now  too  late,  and  refused  to 
receive  the  plea.  The  plaintiff  accordingly  had  a  verdict.  The 
Solicitor-General,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  new 
trial,  with  liberty  for  the  defendant  to  plead  his  certificate  puis  darrein 
continuance  nunc  pro  tunc  as  of  Michaelmas  term. 

Mdrryat  and  Uspinafse  showed  cause.  Here  the  defendant  was  too 
late ;  for  he  obtained  the  certificate  in  the  vacation  after  Trinity  term ; 
and  therefore  he  might,  at  any  time  during  the  whole  of  Michaelmas 
term,  have  put  in  this  plea.  Besides,  the  plea,  if  put  in,  cannot  avail 
the  defendant ;  for  this  payment  does  not  fall  within  49  G.  8,  c.  121, 
s.  8,  not  being  a  payment  of  the  debt,  nor  of  a.  part  in  discharge  of  the 
whole  debt.  Here  the  plaintiff,  by  this  payment,  could  not  prove  him- 
self, or  have  the  benefit  of  the  creditor's  proof,  under  the  commission. 
The  case,  therefore,  is  not  within  the  act  of  parliament. 

l^e  Solicitor-General  and  Chitty^  contra.  Here  the  defendant  could 
not  have  pleaded  his  certificate  in  bar  during  Michaelmas  term ;  for  at 
that  time  satisfaction  was  not  entered  on  the  roll.  The  roll  was  carried 
in  after  the  term,  and  then  the  situation  of  the  defendant  was  altered. 
For  by  the  entry  of  satisfaction  on  the' record,  the  sum  became  a  pay- 
ment of  part  of  the  debt  in  discharge  of  the  whole,  and  then  it  falls 
within  49  G.  8,  c.  121,  s.  8. 

Per  Curiam.  If  we  are  to  give  the  defendant  leave  to  plead  his 
certificate  puis  darrein  continuance,  we  ou^ht,  at  least,  to  be  satisfied 
that,  when  pleaded,  it  will  be  a  bar  to  the  action.  But  we  are  of 
opinion  that  it  would  not  be  so.  The  49  G.  8,  c.  121,  s.  8,  only  applies 
to  cases  where  a  surety  has  paid  the  whole  debt,  or  a  part  in  discharge 
of  the  whole.  In  those  cases,  the  creditor  has  no  further  claim  under 
the  commission,  and  the  surety  is  then  placed  in  the  creditor's  original 
situation  with  respect  to  the  bankrupt.  Here  that  is  not  the  case.  The 
original  creditor  has  proved  under  the  commission,  and  the  present 
plaintiff  has  released  himself  by  this  payment  from  his  personal  liabilitj 
as  surety.  Here,  therefore,  he  cannot  derive  any  benefit  under  the 
commission ;  and  the  legislature  could  never  have  intended,  under  such 
circumstances,  to  take  away  the  right  of  action  which  he  previously 
possessed.  Rule  discharged. 
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CARTER  and  Another  %.  TOUSSAINT.— p.  855. 

A  hone  was  lold  bj  Yerbd  contract,  but  no  time  wea  fixed  for  the  payment  of  the 
price  The  hoiae  was  to  remain  with  the  vendora  (or  SO  daya  without  any  charge  to 
the  vendee.  At  the  expiration  of  that  time  the  horse  waa  sent  to  grass,  by  the  direc- 
tion of  the  vendee,  and  by  his  desire  entered  as  the  horse  of  one  of  the  venders: 
Hdi^  that  there  wm  no  acoqAaace  of  the  horse  'by  the  vendee  within  29  Cor.  tt,  c 
4,  s.  17. 

Assumpsit  for  the  price  of  a  horse,  with  the  usual  money  counts. 
Plea,  general  issue.  At  the  trial,  at  the  Middlesex  sittings  after  last 
Hilary  term,  before  Abbott,  C.  J.,  it  appeared  that  the  plaintiffs,  who 
were  farries,  sold  to  the  defendant  a  race-horse,  by  a  verbal  contract, 
for  30/.  The  horse,  at  the  time  of  the  sale,  required  to  be  fired, 
which  was  done  with  the  approbation  of  the  defendant  and  in  his 
presence;  and  it  was  agreed  that  the  horse  should  be  kept  by  the 
plaintifis  for  twenty  days,  without  any  charge  being  made  for  it.  At 
ihe  expiration  of  the  twenty  days  the  horse  was,  by  the  defendant's 
directions,  taken  by  a  servant  of  the  plaintiffs'  to  Kimpton  Park,  for 
the  purpose  of  being  turned  out  to  grass  there.  It  was  there  entered 
m  the  name  of  one  of  the  plaintiffs,  which  was  also  done  by  the  direc^ 
tions  of  the  defendant,  who  was  anxious  that  it  might  not  be  known 
that  he  kept  a  race-horse.  No  time  was  specified  in  the  bargain  for 
the  payment  of  the  price.  The  defendant  afterwards  refused  to  take 
the  horse.  The  jury,  under  the  direction  of  the  Lord  Chief  Justice, 
found  a  verdict  for  the  plaintiffs.  Scarlett^  in  last  Easter  term,  ob- 
tained a  rule  nisi  for  entering  a  nonsuit,  on  the  ground  reserved  at  the 
trial,  that  there  was  not  a  sufficient  acceptance  by  the  defendant  to 
take  the  case  out  of  the  17th  section  of  the  statute  of  frauds. 

Marryat  and  Hawkin%  showed  cause.  The  ease  is  not  within  the 
17  th  section  of  the  statute  of  frauds ;  for  here  there  was  a  complete 
delivery,  and  acceptance  by  the  defendant.  If  a  buyer  orders  goods 
to  be  sent  to  a  particular  wharf,  and  they  are  there  delivered,  the 
acceptance  by  the  wharfinger  is  clearly  suflBcient  to  take  the  case  out 
of  the  statute.  Here,  by  the  defendant's  order,  the  horse  was  sent  to 
Eimptpn  Park.  And  this  is,  therefore,  a  stronger  case  of  acceptance 
than  Elmore  v.  SUme<,  1  Taunt.  458,  where  the  removal  was  from  one 
stable  to  another.  Somen  v.  Annitage^  ante,  557,  will  be  cited  on 
the  other  side.  There,  however,  there  was  no  special  direction  as  to 
the  place  where  the  goods  were  to  be  sent.  Besides,  that  case  is  at 
variance  with  ffart  v.  SaUley^  3  Oarop.  528,  where  Chambrb,  J.,  held, 
that  the  master  of  the  ship  must  be  considered  as  the  vendee's  agent  to 
receive  the  goods,  in  a  case  where  they  were  shipped  according  to  the 
usual  course  of  dealing  between  the  parties.  But  it  is  said  that  the 
horse  was  entered  at  Kimpton  Park  in  the  name  of  one  of  the  plain- 
tiffs. That,  however,  being  done  by  the  request  of  the  defendant,  can 
make  no  difference.  It  is  admitted,  that  if  there  be  an  acceptance, 
though  but  for  a  minute,  it  is  sufficient.  Here,  the  delivery  of  the 
horse  to  the  person  who  conveyed  him  from  the  plaintiff's  house  to  the 
park,  was  sufficient ;  for  that  person  must  be  considered  as  the  defend- 
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ant*8  servant.  Besides,  the  horse  was  fired  for  the  use  of  the  defendant, 
and  must  be  considered  as  having  remained  in  the  hands  of  the  plain- 
tiflFs  for  the  purpose  of  cure ;  and  then  the  case  falls  precisely  within 
the  principle  of  Elmore  v.  Stone, 

Scarlett  and  Lawe$y  contra.  If  this  question  were  now  for  the  first 
time  to  be  determined,  no  doubt  could  be  entertained  by  any  one  who 
looked  at  the  words  of  the  statute.  It  is  not  requisite  indeed,  that  to 
constitute  an  acceptance,  the  goods  should  be  in  the  manual  possession 
of  the  vendee.  But  he  must  at  least  have  the  complete  control  before 
he  can  be  considered  as  having  accepted  them.  If  the  key  of  the 
warehouse  where  they  are  deposited  is  delivered  to  him,  or  an  order  for 
delivery  to  him  is  signed  in  the  wharfinger's  books,  in  these  and  the  like 
instances  it  may  fairly  amount,  if  he  assents,  to  an  acceptance  on  his 
part.  For  there,  he  on  the  one  hand  has  the  complete  control  without 
any  lien  on  the  part  of  the  vendors ;  and  on  the  other  hand,  he  cannot 
after  that  be  allowed  to  object  to  their  quality,  &c.  But  if  that  crite- 
rion be  applied  to  this  case,  it  will  determine  it  in  favour  of  the  defend- 
ant. For  here,  he  had  no  control  over  the  horse.  He  could  not  have 
compelled  the  park  keeper  to  have  delivered  it  to  him.  Here  too,  there 
was  no  time  fixed  for  the  payment  of  the  price,  and  therefore,  the 
vendors  would  not  have  been  bound  to  part  with  the  horse  till  the  price 
was  paid.  This,  therefore,  falls  within  the  caaes  of  Sanson  v.  Armi' 
tage^  ante,  557,  and  Tempest  v.  Fitzgerald^  3  B.  &  A.  680.  Elmore 
y.  Stone  is  a  case  of  doubtful  authority,  but  at  all  events,  it  is  not  pre- 
cisely in  point  with  this.  There,  the  Court  considered  the  vendor  as 
having  by  his  own  act  become  the  agent  of  the  vendee,  and  having 
thereby  lost  his  lien  for  the  price  of  the  horse.  But  here  the  party 
has  not  lost  that  lien.  Suppose  Carter  had  become  bankrupt,  it  is  clear 
that  the  horse  would  have  gone  to  his  assignees,  as  being  in  his  posses- 
sion at  the  time  of  the  bankruptcy.  That  consequence  would  not  have 
followed  in  Elmore  v.  Stone.     Suppose  the  horse  had  been  damaged  in 

foing  to  the  park,  could  not  the  defendant  have  objected  to  receive 
im  r  If  he  could,  then  according  to  the  principle  laid  down  in  Howe 
v.  Palmer^  8  B.  &  A.  821,  there  is  no  suflScient  acceptance.  As  to  the 
firing,  it  was  not  done  specially  for  the  defendant,  but  generally  for 
any  one  to  whom  the  horse  might  afterwards  be  sold.  This  case,  there- 
fore, falls  within  the  statute  of  frauds,  and  the  defendant  is  entitled  to 
the  judgment  of  the  Court. 

Abbott,  C.  J.  In  this  case,  it  appears  there  was  a  verbal  bargain 
for  the  horse  at  30/.,  for  the  payment  of  which  no  time  was  fixed.  The 
seller,  therefore,  was  not  compellable  to  deliver  it  until  the  price  was 
paid.  In  Elmore  v.  Stone^  there  was  a  contract  of  a  similar  descrip- 
tion, but  the  Court  thought  that  the  circumstance  of  the  change  of  the 
stable  altered  the  character  in  which  the  plaintiff  there  held  possession 
of  the  horse.  For,  the  plaintiff  thereby  consenting  to  have  the  horse 
placed  in  the  livery  stable,  ceased  to  keep  possession  as  owner,  and 
Held  it  only  in  his  capacity  of  livery-stable  keeper.  There  is  no  cir- 
cumstance of  that  description  in  the  present  case.  It  is  quite  clear,  that 
the  nresent  plaintifls  kept  possession  of  the  horse  as  owners  until  it  was 
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sent  to  Eimpton  Park.  If,  indeed,  it  had  been  sent  there  and  entered 
in  the  defendant's  name  by  his  directions,  I  should  have  thought  it 
would  have  amounted  to  an  acceptance  by  him.  But  here  it  was  en- 
tered in  the  plaintiff'  name,  and  the  plaintiffs'  character  of  owner  re- 
^mained  unchanged  from  first  to  last,  and  they  could  not  have  been 
compelled  to  deliver  it  without  the  payment  of  the  money.  There 
was  then  no  sufficient  acceptance  to  take  the  case  out  of  the  statute  of 
frauds ;  and  consequently  the  action  is  not  maintainable. 

Batley,  J.  The  statute  of  frauds  is  a  remedial  law,  and  we  ought 
not  to  endeavour  to  strain  the  words  in  order  to  take  a  particular  case 
out  of  the  statute.  By  the  17th  section  it  is  provided,  that  in  the  case 
of  a  sale  of  goods  above  the  value  of  10/.,  the  buyer  must  accept,  and 
actually  receive  part  of  the  goods  so  sold.  There  can  be  no  accept- 
ance or  actual  receipt  by  the  buyer,  unless  there  be  a  change  of  pos- 
session, and  unless  the  seller  divests  himself  of  the  possession  of  the 
goods,  though  but  for  a  moment,  the  property  remains  in  him.  Here, 
the  plaintiffs  had  a  lien  on  the  horse,  and  were  not  compellable  to  part 
with  the  possession  till  the  price  was  paid.  Then  the  question  is,  was 
there  any  thing  to  deprive  them  of  that  right  ?  It  is  said  that  the 
horse  was  fired,  but  after  that  he  still  remained  in  their  possession ; 
then  he  was  sent  under  the  care  of  their  servant  to  Kimpton  Park. 
But  that  was  no  act  of  delivery  to  dispossess  them  of  the  horse.  At 
Kimpton  Park,  he  was  entered  in  the  name  of  one  of  the  plaintiffs, 
and  they  still  therefore  retained  a  control  over  him.  How  can  it  be 
said  that  the  horse  was  in  the  possession  of  the  defendant,  when  he 
had  no  right  to  compel  a  delivery  to  him.  For  he  could  not,  on  ten- 
dering the  keep,  maintain  trover  against  the  park-keeper,  because  the 
possession  had  not  passed  from  the  vendors  to  him.  The  case  of  El- 
more 1.  Stane  is  distinguishable.  There  the  original  owner  of  the 
horse  had  stables  in  which  he  kept  horses  as  owner,  and  others,  where 
he  kept  them  as  livery-stable  keeper ;  and  the  Court  considered,  that 
by  changing  the  horse  from  the  one  to  the  other,  he  had  divested  him- 
self of  the  possession  and  given  up  his  lien.  But  there  is  no  circum- 
stance of  that  sort  here. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  facts  here  stated  do 
not  amount  to  an  acceptance  or  actual  receipt  of  the  horse,  which  must 
be  considered  as  having  continued  throughout  in  the  plaintiffs'  posses- 
sion. The  case  would  be  different  if  the  horse  had  been  entered  at 
the  park  in  the  name  of  the  defendant ;  but  being  entered  in  the  name 
of  one  of  the  plaintiffs,  they  retained  a  control  over  it,  and  the,  park 
keeper  was  their  agent  This  case  is  distinguishable  from  Elmore  p 
Stone;  there  there  was  a  change  of  possession,  but  here  there  is  not 

Rule  absolute. 
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EASUM  and  Others,  Assignees  of  DOWSLAND  and  Another, 
Bankrupts,  v.  CATO.— p.  861. 

When  J.  8.  being  deiiroiifl  of  making  a  ahipoMOt  fiir  his  ovrn  fiak  and  advantage,  but  imk 
in  his  own  name,  represented  to  die  merchants,  throagb  whom  the .  shipment  was  to 
be  made,  that  the  goods  were  the  property  of  A.,  and  shipped  on  his  account,  and  A.  ae 
cordingly,  by  the  desire  of  J.  8.,  wrote  to  those  mecchanta,  stating  tbe  party  to  be  so,  and 
directing  tfaem  to  insare,  ami  to  advanoe  money  to  J.  8.  on  the  goods,  which  was  dione: 
Hdiff  that  this  was  a  credit  given  to  A.  by  J.  S.  by  the  delivery  of  goods  in  its  nature 
likely  to  terminate  in  a  debt,  and  that,  therefore,  J.  8.  having  subsequently  become  bank- 
rupt, A.  was  entitled  to  recover  the  proceeds  of  the  shipment  from  the  merchants,  and 
to  set  off  agunat  them  a  debt  due  from  the  bankrupt  to  him,  it  being  a  case  of  mntnal 
credit  within  5  G.  3  c.  30,  s.  28. 

Assumpsit  for  money  had  and  received,  and  the  nsnal  money  counts. 
Plea,  general  issue.  At  the  trial,  at  the  Guildhall  sittings  after  last 
Hilary  term,  before  Abbott,  C.  J.,  a  verdict,  under  the  directions  of 
the  Lord  Chief  Justice,  was  found  for  the  defendant.  The  following 
were  the  facts  of  the  case :  Dowsland  and  Davison,  the  bankrupts, 
were  ship  and  insurance  brokers  in  London,  and  the  defendant,  Cato, 
was  a  clerk  in  a  bank  at  Lichfield.  In  December,  1818,  the  bankrupts, 
who  were  then  indebted  to  the  defendant  in  a  large  amount,  were  desir- 
ous to  make  shipments  of  goods  on  their  own  account  and  risk,  to  Rio 
de  Janeiro.  They  accordingly  purchased  goods  to  the  amount  of 
8000Z.,  in  their  own  names,  but  with  a  view  of  shipping  the  same 
through  the  house  of  Messrs.  I.  and  W.  March,  in  the  name  of  the  de- 
fendant. It  appeared,  from  a  letter  dated  17th  December,  1818,  from 
the  bankrupts  to  the  defendant,  and  his  answer  thereto,  that  the  ship- 
ment was  on  the  account  and  risk,  solely,  of  the  bankrupts,  and  ti|at 
the  defendant  had  no  interest  in  it.  The  bankrupts,  however,  repre- 
sented to  Messrs.  I.  and  W.  March,  that  the  goods  belonged  to,  and 
were  shipped  on  the  account  of  the  defendant.  The  goods  were 
accordingly  shipped,  and  the  defendant,  by  the  desire  of  the  bankrupts, 
copied  and  sent  a  letter  to  Messrs.  I.  and  W.  March,  dated  1st  January, 
1819,  as  follows :  '^  Gentlemen,  I  have  shipped  on  board  the  Friend- 
skip,  Captain  Dawson,  for  Rio  de  Janeiro,  about  ten  tons  of  wrought 
copper,  consigned  to  your  house  there  for  sale,  the  invoice  oost  of  which 
will  be  about  2000^.,  and  I  have  to  request  you  to  advance  to  my  friends, 
Messrs.  Dowsland  and  Davison,  on  account  of  this  shipment,  1000/.,  or 
shereabouts,  upon  their  handing  you  bills  of  lading.  I  have  further  to 
request,  that  you  will  insure  20002.  on  these  goods  for  my  account,  and 
with  respect  to  the  disposal  of  them,  Messrs.  Dowsland  and  Daviaon 
will  make  the  necessary  communications  on  the  subject,  previous  to  the 
departure  of  the  ship."  Messrs.  I.  and  W.  March  accordingly  advanced 
to  the  extent  of  800/.,  and  such  advance  was  made  by  them  on  the 
credit  of  the  shipment  made  through  their  house.  At  the  time  the 
defendant  copied  and  sent  the  letter,  he  d;d  not  know  from  whom  the 
bankrupts  had  purchased  the  goods.  The  bills  of  lading  stated  that 
the  goods  were  shipped  by  I.  and  W.  March  and  Co.  for  Rio  de  Janeiro, 
and  to  be  delivere<l  to  March,  Brothers,  and  Co.,  or  to  their  assigns. 
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freight  for  the  said  goods  to  be  paid  in  London,  with  primage  and 
average  accustomed.  The  invoices  were  furnished  by  Dowsland  and 
Davison^  and  signed  by  them;  they  were  headed  thus:  '^Invoice  of 
35  cases,  &c.,  shipped  on  board  the  Friendship,  William  Dawson  master, 
and  consigned  to  Messrs.  March,  Brothers,  there,  for  sale  on  our 
account  and  risk,  as  agents.'*  The  insurance  on  the  goods,  &c., 
shipped,  was  effected  by  Messrs.  I.  and  W.  March,  in  their  own  name. 
From  the  1st  January  to  the  14th  June,  1819,  the  defendant,  at  the 
instance  of  Dowsland,  made  very  considerable  advances  in  cash  and 
bills  to  Dowsland  and  Davison,  making  a  balance  due  to  the  defendant, 
of  1196/.  10«.  Id.  on  the  14th  of  June.  Dowsland  and  Davison  became 
insolvent  in  July,  1819,  and  committed  acts  of  bankruptcy  about  the 
19th  of  March,  1820,  and  a  commission  issued  against  them,  dated  the 
19th  May,  1820,  under  which  the  plaintiffs  were  chosen  assignees. 
After  their  insolvency,  the  house  of  March,  Brothers,  and  Co.,  of  Rio 
Janeiro,  forwarded  to  the  house  of  I.  and  W.  March  and  Co.,  London, 
the  accounts  sales  of  the  copper  consigned  to  them,  with  three  letters 
addressed  to  the  defendant,  dated  27th  September,  1819,  and  19th 
April  and  6th  May,  1820.  This  was  the  only  correspondence  which 
the  defendant  had  with  them,  but  it  is  not  usual  for  persons  making 
consignments  through  London  houses,  to  correspond  with  the  houses 
abroad,  who  know  only  the  house  through  which  the  consignments  are 
made.  On  the  29th  July,  1820,  the  assignees,  through  their  solicitors, 
wrote  letters  to  Messrs.  1.  and  W.  March  and  Co.,  claiming  the  property 
in  question,  and  requiring  them  not  to  aocount  to  any  person  but  them- 
selves for  the  same.  After  the  issuing  of  the  commission  of  bankruptcy 
the  returns  for  the  shipment  so  made  to  the  house  of  March,  Brothers, 
amounting  to  247/.  199.  11(2.,  came  home  to  the  house  of  I.  and  W. 
March  and  Co.,  who,  in  December,  1820,  paid  to  the  defendant  the 
sum  of  10/.  in  part  of  such  proceeds.  This  payment  was  made  to  the 
defendant  before  this  action  was  brought,  and  after  notice  given  of  the 
bankruptcy,  and  of  the  claim  made  by  the  assignees.  At  the  time  of 
the  bankruptcy  Dowsland  and  Davison  were  indebted  to  the  defendant 
in  the  sum  of  3102/.  18«.  8d.  for  moneys  paid  and  advanced  by  the  de- 
fendant, and  for  liabilities  which  the  defendant  had  entered  into  for 
them  previously  to  their  stopping  payment.  The  jury  found  as  a  fact 
that  the  bankrupts  intended  to  give  the  defendant  a  lien  on  the  ship* 
ments  for  the  money  previously  advanced  by  him.*  Marryat^  in  last 
Easter  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
this  was  a  verdict  against  evidence,  and  as  to  that  he  relied  on  the  let- 
ter of  the  17th  December^  1818,  as  decisive  to  show,  that  the  only 
object  the  bankrupts  had  was  to  conceal  their  interest  in  the  transao* 
tion,  which  was  not  a  proper  one  for  them,  as  brokers,  to  undertake. 
The  Court,  in  granting  the  rule,  directed  the  question  to  be  argued, 
whether,  independently  of  that  finding,  the  verdict  was  not  right,  it 
being  a  case  of  mutual  credit  within  5  G.  2,  c.  30,  s.  28. 

*  There  was  another  shipment  through  Messrs.  Warre,  Brothers,  to  which  the  action 
•qaally  applied.  But  as  the  two  were  in  all  essential  particulars  exactly  similar,  we 
hare  thought  that  our  report  would  be  simplified  by  omitting  the  fact  relatiTe  to  that 
transaction. 
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Scarlett  and  Campbell  showed  cause.  They  contended,  that,  whether 
or  not  the  special  finding  of  the  jury  could  be  supported,  this  was 
clearly  a  case  of  mutual  credit  between  the  bankrupts  and  {he  defend- 
ant, within  5  G.  2,  c.  80,  s.  28,  by  which  the  commissioners  are  to  settle 
the  account  between  the  parties,  and  the  balance  alone  is  to  be  claimed 
or  paid.  Here  the  bankrupts  represented  the  defendant  as  the  owner 
of  the  goods  to  the  merchants  through  whom  the  consignment  was  to 
be  made,  and  thereby  gave  him  an  authority,  which  being  coupled  with 
an  interest  was  not  countermandable  by  them,  to  receive  the  proceeds. 
It  is  quite  clear  that  the  defendant,  if  he  had  received  these  proceeds 
before  the  bankruptcy,  could  have  set  them  off  against  the  debt  due 
from  them  to  him.  And  what  is  the  difference  ?  Here  it  was  a  credit, 
given  by  the  delivery  of  the  goods,  in  its  nature  likely  to  terminate  in  a 
debt ;  and  that  is  the  criterion  laid  down  by  Gibbs,  C.  J.,  in  Rose  v. 
ffarty  2  Bay.  M.  647.  This  case  falls,  therefore,  within  the  principle 
laid  down  in  Olive  v.  Smithy  5  Taunt.  56,  and  French  v.  Fenn^  Cooke's 
B.  L.  7th  ed.  686. 

Marry at^  Puller y  and  MaulCy  contra,  contended,  that  this  was  not 
within  the  statute.  Here  the  bankrupts  could  have  compelled  the 
house  of  March  and  Go.  to  account  for  the  proceeds  to  them.  For  the 
defendant  was  not  at  all  interested  in  the  gain  or  loss  arising  from  the 
transaction.  There  is  no  instance  to  be  cited  in  which  it  has  been  de- 
termined to  be  a  case  of  mutual  credit,  unless  where  the  goods  have 
been  delivered  to  and  are  in  the  possession  of  the  party  himself.  That 
was  the  case  in  Olive  v.  Smith  and  French  v.  Fenn^  which  are,  there- 
fore, distinguishable  from  the  present  case.  In  Sampson  v.  Burton^  2 
Brod.  &  B.  89,  4  B.  Moore,  616,  where  they  were  in  the  hands  of  a 
third  person,  it  was  held  not  to  be  within  the  statute.  As  to  the  find- 
ing by  the  jury,  there  is  clearly  no  evidence  to  support  it. 

Abbott,  C.  J.  My  opinion,  in  this  case,  is  not  founded  upon  the 
intention  found  by  the  jury,  but  on  the  ground  that  the  facts  here 
establish  a  case  of  mutual  credit.  It  appears  that  the  bankrupts, 
being  desirous  of  making  consignments  to  Rio  de  Janeiro,  and  not 
choosing  to  be  known  in  the  transaction,  represented  to  I.  and  \V. 
March,  that  the  goods  shipped  by  them  belonged  to  the  defendant, 
and  were  to  be  shipped  on  his  account,  and  that  they  procured  the  de- 
fendant to  write  letters  to  I.  and  W.  March,  directing  advances  to  be 
made  upon  the  goods,  which  was  accordingly  done ;  and  that  house 
took  upon  themselves  the  management  of  the  concern.  In  the  invoice 
and  bill  of  lading  the  goods  were  not  described  as  the  goods  of  the 
bankrupts.  Now,  if  all  the  parties  had  continued  solvent,  it  is  clear 
that,  according  to  the  usual  course  of  trade,  the  proceeds  of  these 
goods  would  not  have  been  paid  over  to  the  bankrupts,  but  to  the  de- 
fendant. It  seems  to  me,  therefore,  that  this  case  is  to  be  considered 
as  if  the  bankrupts  had  actually  put  the  goods  into  the  hands  of  the 
defendant ;  and  then,  no  doubt,  it  would  have  been  a  case  of  mutual 
credit  within  the  statute  6  G.  2,  c.  30,  s.  28,  and  he  would  then  have 
been  entitled,  in  the  event  which  has  happened,  to  set  off  against  the 
proceeds  the  debt  due  from  the  bankrupts  to  him.     I  think,  therefore, 
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that  the  verdict  is  right,  and  that  the  defendant  is  entitled  to  our  judg- 
ment. 

Baylby,  J.  I  am  not  sure  whether  any  case  in  the  books  goes  the 
Full  length  df  this ;  but,  I  think  that  this  is  a  case  of  mutual  credit 
within  the  statute  5  G.  2,  c.  80,  s.  28,  which  is  now  held  to  be  con- 
fined to  such  credits  as  must  in  their  nature  terminate  in  debts.  That, 
as  it  seems  to  me,  is  the  case  here.  The  bankrupts  apply  to  the  de- 
fendant to  permit  his  name  to  be  used  in  these  consignments,  and  he 
writes  letters,  requesting  advances  to  be  made.  Now  this  seems  to 
me  to  amount  to  a  consent  by  the  bankrupts,  that  the  defendant  shall 
be  considered  by  I.  and  W.  March  as  the  owner  of  the  goods  con- 
signed. And  one  consequence  resulting  from  that  would  be,  that  the 
defendant  would  have  the  right  to  require  from  I.  and  W.  March,  an 
account  of  the  proceeds  and  the  payment  of  the  balance  due.  It 
amounts,  therefore,  to  a  consent  by  the  bankrupts,  that  the  money  pro- 
duced by  the  consignments  should  pass  through  the  defendant's  hands. 
In, that  case,  he  would  have  a  right  to  deduct  from  it  the  debt  due  to 
him.  And  that  might  be  the  ground  for  his  permitting  the  bankrupts 
to  be,  and  to  remain  in  his  debt.  It  is  said  in  argument,  that  the 
bankrupts  could  have  compelled  I.  and  W.  March  to  account  for  the 
proceeds  with  them.  But  that  is  a  petitio  principii.  For  they  could 
not  do  so,  if  the  defendant  had  a  right  to  receive  and  to  stop  the  money 
in  transitu ;  for  such  a  right  would  be  a  beneficial  interest  in  him,  and 
the  bankrupts  could  not,  therefore,  countermand  his  authority  to  re- 
ceive the  money.  I  think,  therefore,  that  this  was  a  case  of  mutual 
credit,  likely  to  terminate  ultimately  in  a  pecuniary  balance  on  the  one 
side  or  the  other.  It  is,  therefore,  within  5  G.  2,  c.  20,  s.  28,  and  the 
defendant  is  entitled  to  our  judgment. 

HoLROYD,  J.  I  am  of  opinion  that  this  is  a  case  of  mutual  credit, 
and  therefore,  that  independently  of  the  intent  found  by  the  jury,  the 
verdict  is  right.  The  case  lies  within  a  narrow  compass.  The  defend- 
ant does  not  lend  his  name  generally  to  the  bankrupts,  but  only  for  a 
particular  transaction.  The  goods  were  to  be  sent  in  the  defendant's 
name  by  I.  and  W.  March  to  Rio  de  Janeiro,  and  the  proceeds  were 
to  be  remitted  to  them  as  his  agents.  Under  these  circumstances,  and 
knowing  this,  the  defendant  subsequently  made  advances  to  the  bank- 
rupts, which  probably  were  made  on  the  ground,  that  those  proceeds 
were  in  the  hands  of  persons  who  were  accountable  to  him.  It  is  true, 
that  the  defendant  directed  the  bankrupts  to  be  consulted  as  to  the 
disposal  of  the  goods,  and  if  no  bankruptcy  had  happened,  they  would 
have  had  the  disposal  of  them.  These  directions,  however,  were  revoca- 
ble by  the  defendant.  I  am  clearly  of  opinion,  that  the  parties  having 
agreed,  that  these  goods  should  be  represented  as  belonging  to  the 
defendant,  and  he  having  advanced  money  in  consequence,  it  is  a  case 
of  mutual  credit  within  the  statute. 

Best,  J.  I  am  of  the  same  opinion.  The  goods  in  this  case  were, 
as  it  seems  to  me,  as  much  under  the  defendant's  control  as  if  they 
had  been  sent  to  his  warehouse.  Messrs.  I.  and  W.  March  must,  from 
the  facts  stated,  have  considered  him  as  the  principal  in  the  adventure* 
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All  directions  relative  to  it  were  in  bis  name,  and  the  bankrupts  were 
represented  throughout  merely  as  his  agents,  and  as  having  no  powers 
except  what  thej  derived  from  him.  The  application  was  not  for  an 
advance  to  the  bankrupts,  but  through  the  bankrupts  to  the  defendant. 
That  is  a  strong  circumstance  to  show  that  the  property  was  not  to  be 
dealt  with  without  the  defendant's  consent,  and  that  the  proceeds  were 
to  be  nnder  his  control.  In  Ex  parte  Deeze^  1  Atk.  228,  Lord  Hard- 
wiCKE  is  reported  to  have  put  it  as  a  case  of  mutual  credit,  if  a  man 
had  goods  in  his  hands  belonging  to  a  debtor  of  his,  which  could  not  be 
^t  from  him  without  an  action  at  law  or  a  bill  in  equity.  Now  that 
IS  the  case  here;  for  these  goods  could  not  have  been  given  up  to  the 
bankrupts  against  the  consent  of  the  defendant,  except  by  some  pro- 
ceedings of  that  nature.  This,  therefore,  is  a  case  of  mutual  credit, 
and  the  defendant  is  entitled  to  our  judgment. 

Rule  discharged. 


WELLS  V.  GREENHILK— p.  &69- 

By  a  con^pMitioD-deed,  reciting  that  the  iniolvent  was  indebted  in  oeitain  rams  to  J.  P.  for 
rent,  to  the  crown  for  duties,  to  A.  and  B.  upon  judgment,  and  to  the  other  creditors  in 
the  sums  of  money  set  opposite  their  names  in  the  schedule,  the  iitsolTent  bargained  and 
sold  to  trustees  all  his  leasehold  messuages,  subject  to  certain  mortgages,  and  ali  bis  per- 
sonal estate  whatsoever,  upon  trust  to  carry  on  the  brewing  and  malting  business  for  the 
benefit  of  the  creditors,  and  to  collect  outotanding  debts,  and  to  sell  the  firming  stock,  and 
out  of  the  moneys  arising  from  the  sale  of  any  part  of  the  estate  that  should  be  mortgaged, 
*o  satisfy  the  mortgage,  and  to  stand  possessed  of  the  residue  upon  trust  to  pay  J.  P.  the 
lent  due  to  him,  the  duties  due  to  the  crown,  the  rent  which  was,  or  therea^r  abould 
become  due  for  any  of  the  premises  assigned,  the  interest  upon  the  mortgages,  then  the 
judgment  debt  due  to  A.  and  B.,  then  to  pay  all  the  creditors  whose  debts  did  not  amount 
to  10/.  in  full,  and  at  the  expiration  of  nine  months  to  pay  alt  the  other  creditors  the 
amount  of  6s.  in  the  pound.  There  was  a  covenant  by  the  creditors  that  they  would 
release  their  respective  claims  to  the  insolvent  The  indenture  contained  a  provLio,  that 
in  case  any  creditor  whose  debt  should  amount  to  lOOil,  or  any  two  creditors  whose  debts 
should  amount  to  \60L  should  not  execute  within  three  calendar  months,  the  deed  should 
lie  void.  A.  and  B.,  the  judgment  creditors,  whose  debt  exceeded  160iL,  did  not  execute 
the  deed  within  the  time  required :  Htld^  that  the  deed  was  not  thereby  rendered  void,  the 
intention  manifestly  being  that  those  creditors  pnly  who  were  to  receive  a  composition 
under  the  deed,  wers  to  execute  it. 

Declaration  against  the  defendant,  as  the  maker  of  several  pro- 
inissoiy  notes,  bearing  date  in  September,  1818,  and  May,  1819.  Plea, 
non^ssumpsit.  At  the  trial,  before  Abbott,  C.  J.,  at  the  Middlesex 
sittings  after  last  Michaelmas  term,  the  only  question  was,  whether 
the  defendant  was  discharged  from  the  plaintiflfs  claim  by  the  provis- 
ions of  a  composition-deed.  It  appeared  that  by  a  lease  and  release, 
of  the  12th  and  13th  October,  1819,  made  between  the  defendant  of 
the  one  part,  and  certain  trustees  named  therein  of  the  other  part,  the 
defendant  conveyed  all  his  freehold  property,  and  covenanted  to  sur- 
**^iider  all  his  copyhold  hereditaments,  subject  to  the  mortgages  affect- 
ing the  same,  unto  the  trustees,  their  heirs  and  assigns,  upon  trust,  to 
sel'  the  same,  and  to  stand  possessed  of  the  money  to  arise  therefrom, 
upon  tru?.,  to  pay  the  costs  of  the  sale  and  the  mortgages  affecting  the 
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premises,  and  to  pay  the  residue  thereof  as  the  defendant  should  direct. 
By  indenture  of  the  13th  October,  1819,  between  the  defendant  of  the 
first  part,  the  said  trustees  of  the  second  part,  and  the  several  persons 
whose  names  and  seals  were  subscribed  and  affixed,  creditors  of  the 
third  part,  reciting,  that  the  defendant  was  indebted  to  W.  S.  Poyntz, 
in  153/.  for  rent;  to  the  crown,  in  413/.  for  duties;  to  Messrs.  Stoveld 
and  Upperton  in  400/.  upon  a  bond  and  judgment ;  and  to  W.  Den- 
nett, R.  Wardropper,  J.  Stunnington,  and  the  parties  thereto,  of  the 
third  part,  in  the  sums  of  money  set  opposite  to  their  names  in  the 
schedule  thereto ;  and  that,  being  desirous  to  make  provision  for  the 
payment  of  all  his  debts,  he  had  agreed,  with  the  consent  of  the  parties 
thereto,  to  convey,  surrender,  and  assign,  all  his  real  and  personal  estate 
and  effects  unto  the  trustees,  upon  the  trusts,  and  subject  to  the  pro- 
visoes thereinafter  mentioned ;  and,  also,  reciting  the  indenture  of  lease 
and  release,  it.  was  witnessed,  that,  for  effectuating  the  purposes  afore- 
said, in  consideration  of  the  covenant  on  the  part  of  the  creditors,  and 
for  the  nominal  consideration  of  10^.,  the  defendant  bargained  and  sold 
unto  the  trustees  all  his  leasehold  messuages,  subject  to  the  mortgages 
affecting  the  same,  and  all  his  stock  in  trade,  &C.,  book  and  other  debts, 
farming  stock,  and  all  his  personal  estate  whatsoever,  upon  trust  for 
eighteen  months  to  carry  on  the  brewing  and  malting  business  for  the 
benefit  of  the  creditors,  to  collect  outstanding  debts,  and  to  sell  the 
farming  stock  and  all  other  effects  of  the  defendant,  and  out  of  the  mo- 
neys arising  from  the  sale  of  any  part  thereof  as  should  be  mortgaged, 
to  pay  and  satisfy  the  mortgagees,  and  to  stand  possessed  of  the  residue 
of  the  moneys,  upon  trust  to  pay  the  costs  of  the  trust-deeds,  then  to 
pay  Poyntz  the  rent  due  to  him,  the  duties  due  to  the  crown,  the  rent 
which  then  was  or  thereafter  should  become  due  for  any  of  the  pre- 
mises assigned,  the  interest  which  then  was  or  thereafter  should  become 
due  upon  the  mortgages,  then  to  pay  the  debt  due  to  Stoveld  and  Up* 
perton,  upon  their  bond  and  jiidgment,  with  interest ;  then  to  pay  in 
full  all  the  creditors  whose  debts  did  not  amount  to  10/.;  then,  at  the 
expiration  of  nine  months,  to  pay  all  the  other  creditors  named  in  the 
schedule  the  amount  of  5^.  in  the  pound  on  their  respective  debts, 
without  preference  or  priority ;  and  after  the  expiration  of  eighteen 
months,  the  period  of  management  of  the  brewing  and  malting"  busi- 
ness, or  as  soon  as  conveniently  might  be,  to  convert  all  the  retnaining 
trust-estate,  and  get  in  all  the  remaining  debts,  to  pay  all  debts  and  ex- 
])enses  of  the  trust,  and  all  incumbrances,  and  to  stand  possessed  of  the 
residue  upon  trust,  to  apply  the  same  towards  the  full  discharge  of  so 
much  of  the  debts  of  the  creditors  named  in  the  schedule  as  should  be 
then  remaining  unpaid,  rateably  and  without  any  preference;  and, 
lastly,  to  pay  the  surplus  (if  any)  of  the  trust-estate  to  the  defendant. 
There  then  followed  a  covenant,  by  the  creditors  who  executed  the 
deed,  that  if  the  indenture  did  not  become  void  by  virtue  of  the  pro- 
viso therein  contained,  the  respective  creditors  would,  at  any  time  after 
the  determination  of  the  eighteen  months,  release  to  the  defendants  all 
actions^  claims,  and  demands  whatsoever  on  his  estate  for  or  on  account 
of  any  debts  due  or  owing  by  the  defendant,  or  for  any  other  niatier 
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or  thing  whatsoever,  and  that  they  would  not  in  the  meantime  com- 
mence any  action  against  him.  The  indenture  then  contained  a  pro 
viso,  that  in  case  any  creditor,  whose  debt  should  amount  to  100/.  or  ny 
wards,  or  any  two  creditors  whose  debts  should  amount  to  150/.  or  up- 
wards, should  not  execute  the  indenture  within  three  calendar  months, 
that  the  deed  should  be  void.  The  schedule  at  the  foot  of  the  deed 
contained  a  list  of  the  persons  who  were  creditors  on  the  13th  October, 
1819,  and  the  amount  of  their  respective  debts,  and  the  name  of  the 
plaintiff  was  inserted  therein  for  226/.  The  indentures  of  lease  and 
release,  and  of  assignment,  were  duly  executed  by  the  defendant  and 
the  trustees ;  and  the  assignment  was  also  executed  by  the  plaintiff, 
Wells,  and  all  the  other  creditors  named  in  the  schedule,  within  three 
calendar  months ;  except  Stoveld  and  Upperton,  creditors  for  400/.  up- 
on the  bond  and  judgment;  J.  H.  and  J.  T.  creditors  for  rent;  and  G. 
M.  a  creditor  for  20/.  for  interest  of  mortgage  money.  3y  the  trusts 
of  the  deed,  these  several  parties  were  entitled  to  be  paid  in  full.  The 
trustees  took  possession  of  the  estate  of  the  defendant  under  the  deed 
and  sold  part,  and  have  received  the  rents  and  proftts,  and  collected 
the  debts  due  to  the  defendant,  and  have  applied  the  money  arising 
from  the  sale  of  the  mortgaged  estates,  in  discharge  of  the  principal 
and  interest  of  the  mortgages;  and  they  also,  during  eighteen  months, 
carried  on  the  brewing  and  malting  business,  and  paid  the  excise  duties, 
rent,  taxes,  and  other  outgoing,  and  the  interest  of  the  mortgages,  the 
400/.  due  to  Stoveld  arid  Upperton,  and  the  debts  of  such  of  the  cre- 
ditors as  did  not  amount  to  10/.,  but  in  consequence  of  a  deficiency  of 
the  assets,  they  had  not  been  able  to  pay  the  other  creditors  any  divi- 
dend on  account  of  their  debt.  It  was  contended  at  the  trial  on  the 
part  of  the  plaintiff,  that  the  deed  was  void  because  Stoveld  and  Up- 
perton had  not  executed  it.  The  Lord  Chief  Justice,  however,  was  of 
opinion,  that  that  was  not  necessary,  and  the  plaintiff  was  nonsuited, 
but  leave  was  reserved  to  move  to  enter  a  verdict  for  the  plaintiff,  if 
the  Court  should  be  of  opinion  that  the  deed  was  void  in  consequence 
of  its  not  having  been  executed  by  Stoveld  and  Upperton.  A  rule  nisi 
having  been  obtained  accordingly, 

Marryat  and  Courthope  now  showed  cause.  The  proviso  does  not 
extend  to  those  creditors  whose  debts  by  the  terms  of  the  deed  were  to 
be  paid  in  full.  If  it  did,  it  would  follow  that  the  deed  should  have 
been  executed  by  somebody  on  the  part  of  the  crown  and  by  the  mort- 
gagees. The  object  of  the  deed  was,  to  enable  the  trustees  to  raise 
funds  by  carrying  on  the  trade  for  18  months,  and  thereby  to  pay  the 
debts  in  whole  or  in  part  of  those  creditors,  who,  at  the  time  of  exe- 
cuting the  deed,  had  no  means  of  compelling  instant  payment.  The 
debt  of  the  crown  at  that  time  might  have  been  levied  by  an  extent, 
the  rent  might  have  been  levied  by  distress,  and  the  debt  of  the  judg- 
ment creditor  by  instant  execution.  By  the  provisions  of  the  deed, 
therefore,  those  creditors  were  to  be  paid  in  the  first  instance,  and 
they  might  have  been  paid  within  three  months  after  the  date  of  the 
deed,  and  if  Stoveld  and  Upperton  had  been  paid  their  debtwithin 
three  months,  it  certainly  could  not  have  been  necessary  for  them  to 


873]  5  Barnewall  &  Alderson.  475 

become  parties  to  a  deed,  from  which  thej  could  derive  no  benefit 
whatever. 

Gumey  and  Ourwood^  contra.  The  words  of  the  proviso  are,  "  that 
if  any  creditor  whose  debt  amounts  to  lOOZ.,  or  any  two  creditors 
whose  debts  amount  to  150^.  should  not  execute  the  deed  within  three 
calendar  months,  it  should  be  void."  Now  Stoveld  and  Upperton  were 
creditors  for  400Z.,  and  did  not  execute  the  deed  within  the  time  re- 
quired, they  therefore  come  within  the  very  words  of  the  proviso,  and 
consequently  the  deed  is  void.  [Batley,  J.  A  mortgagee  whose  debt 
exceeds  200Z.  is  a  creditor  within  the  words  of  the  proviso,  but  surely 
it  was  not  necessary  for  him  to  execute  the  deed  ?]  A  mortgagee  could 
derive  no  benefit  from  the  deed,  because  by  the  terms  of  the  mortgage 
deed,  there  probably  was  reserved  to  him  a  power  of  sale  upon  non- 
payment of  the  principal  and  interest.  He  therefore  had  it  in  his 
power  to  compel  payment,  but  Stoveld  and  Upperton,  who  were  judg- 
ment creditors,  might  derive  some  advantage  from  the  trade  being 
carried  on  for  18  months,  for  during  that  time  funds  might  be  acquired 
sufficient  to  satisfy  their  debt,  and  possibly  at  the  time  of  executing  the 
deed,  there  might  not  have  been  sufficient  effects  of  the  defendant  liable 
to  be  taken  in  execution  by  Stoveld  and  Upperton. 

Abbott,  C.  J.  The  question  in  this  case  turns  on  the  effect  of  the 
proviso,  by  which  the  deed  was  to  be  void  in  case  any  creditor  whose 
debt  amounted  to  100/.  or  upwards,  or  any  two  creditors  whose  debts 
.should  amount  to  150/.  or  upwards,  should  not  execute  it  within  three 
months.  Now,  the  words  "any  creditor,'*  are  certainly  large  enough 
to  comprise  all  those  to  whom  the  defendant  owed  money ;  but  we  are 
to  look  at  the  whole  deed  to  learn  whether  those  words  are  used  in  a 
general  or  limited  sense.  If  they  are  used  in  the  former  sense,  they 
would  clearly  include  a  mortgagee.  But  it  is  conceded  in  argument 
that  they  do  not  apply  to  him.  Then  if  so,  they  are  clearly  used  in  a 
limited  sense,  and  the  question  is  how  far  they  are  limited.  Now,  that 
can  only  be  ascertained  by  looking  at  the  whole  deed,  which  is  made 
between  the  defendant  of  the  first  part,  certain  trustees  of  the  second 
part,  and  certain  creditors  therein  named  of  the  third  part,  and  it  recites 
that  the  defendant  was  indebted  to  Poyntz  153/.  for  rent,  to  the  crown 
413/.  for  duties,  to  Stoveld  and  Upperton  400/.  upon  bond  and  judg- 
ment, and  to  the  creditors  named  of  the  third  part,  in  the  sums  of  mo- 
ney set  opposite  their  names  in  the  schedule.  Now,  it  is  observable 
that  Stoveld  and  Upperton  are  here  mentioned  and  distinguished  from 
the  creditors  of  the  third  part.  The  deed  then  conveys  the  property 
of  the  defendant  to  trustees  upon  trust,  to  pay  the  rent  due  to  Poyntz, 
the  duties  due  to  the  crown,  and  the  judgment-debt  to  Stoveld  and 
Upperton,  and  then  to  pay  all  the  creditors  whose  debts  are  under  10/. 
in  full,  and  after  that  5s.  in  the  pound  to  all  other  the  creditors  men- 
tioned in  the  schedule.  The  deed' also  contains  a  covenant,  that  the 
creditors  who  executed  the  indenture  would  release  their  claims  on  the 
defendant.  Now,  if  Stoveld  and  Upperton  had  executed  the  deed, 
they  would  have  been  parties  to  this  latter  covenant,  and  the  effect  of 
that  would  be,  to  make  them  covenant  to  release  that  debt,  which  by 
the  provisions  of  the  deed  had  been  previously  agreed  to  be  paid  in  full 
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But  this  would  be  an  inconsistent  provision.  I  thiuky  therefore,  upon 
an  attentive  perusal  of  the  deed,  that  it  could  not  have  been  the  inten- 
tion that  Stoveld  and  Uppertou  should  execute  the  deed,  but  only  those 
who  were  to  receive  the  composition  under  the  deed.  That  being  so, 
the  rule  for  entering  a  verdict  for  tiie  plaintift*  must  be  discharged. 

Rule  discharged. 


EDWARD  BLISS  v.  JAMES  COLLINS.— p.  876. 

Two  messuages  were  conveyed  to  such  uses  as  A.  should  appoint,  and  in  default  of  ap- 
pointment to  A.  to  life,  and  aAer  the  deterakination  of  that  estate  in  Ikis  lifietime  to  B.  for 
the  life  of  A.,  in  trust  for  A.  and  his  assigns ;  with  remainder  to  A.  in  fe&  A.  leased 
both  these  messuages  to  a  tenant  at  an  entire  rant  of  65/.  I  Of.,  for  a  term  of  years,  and 
during  the  continuance  of  that  term,  contracted  to  sell  the  reversion  of  one  of  the  mes- 
susges  to  C.  In  the  contract  the  messuage  was  described  on  lease,  together  with  another, 
and  that  the  apportioned  rent  in  respect  of  it  was  iOL  A.  and  B.  afterwards  conveyed 
the  reversion  of  bt>th  houses,  and  the  entire  rent  of  65/.  iO«.,  unto  D.  to  certain  uses,  viz.: 
as  to  the  said  messuage  which  A.  had  contracted  to  sell,  and  the  yearly  rent  of  40/.,  toge- 
ther with  all  powers  and  remedies  reserved  for  recovering  the  rent  of  66/,  10a.,  to  meh 
uses  as  A.  should  app'>int;  and  as  to  the  other  messuage  and  the  residue  of  the  entire 
rent  to  the  use  of  A.  in  fee.  A.  afterwards  appointed  the  messuage  which  he  had  con- 
tracted to  sell,  and  the  apportioned  rent  to  the  vendee :  Heid^  that  the  latter  did  nut  ac- 
quire the  same  rights  and  remedies  against  the  lessee  as  he  would  have  acquired  if  the 
rent  had  been  legally  apportioned  by  a  jury,  the  lessee  for  the  term  Qot  being  bound  by 
an  apportionment  made  without  his  consent 

The  following  case  was  sent  by  the  Vice-Chancellor  for  the  opinion 
of  this  Court. 

fiy  lease  and  release  bearing  date  respectively  the  28th  and  29th  of 
March,  1808,  the  release  being  made  between  John  Lovett  of  the  first 
part,  Edward  Bliss  of  the  second  part,  James  Roche  of  the  third  part, 
the  said  Edward  Bliss  of  the  fourth  part,  and  William  Bliss  of  the  fiAh 
part,  for  the  considerations  therein  expressed ;  two  several  messuages 
or  tenements  in  Princes  Street,  Red  Lion  Square,  in  the  county  of  Mid- 
dlesex, one  called  the  White  Bear,  public  house,  and  the  other  next  ad- 
joining thereto  with  their  appurtenances,  were  with  other  hereditaments 
therein  particularly  described,  conveyed  and  limited  to  such  uses  as 
Edward  Bliss  should  by  deed  appoint,  and  in  default  of  appointment, 
to  the  use  of  the  said  Edward  Bliss  and  his  assigns  during  his  life; 
and  after  the  determination  of  that  estate  in  his  life  time,  to  the  use  of 
William  Bliss  and  his  heirs,  during  the  life  of  Edward  Bliss,  in  trust 
for  Eward  Bliss  and  his  assigns,  with  remainder  to  the  use  of  Edward 
Bliss,  his  heirs  and  assigns  for  ever.  By  a  lease  of  the  29th  Septem- 
ber, 1810,  made  between  Edward  Bliss  of  the  one  part,  and  James 
Remmonds  of  the  other  part,  for  the  considerations  there  expressed, 
the  said  Edward  Bliss  did  demise  unto  the  said  James  Remmonds  the 
said  messuage  or  tenement  called  the  White  Bear,  public  house,  and 
the  said  messuage  or  tenement  adjoining  thereto  with  their  appurte 
nances,  to  hold  to  him  from  thenceforth  for  21  years,  at  the  yearly  rent 
of  65/.  10^.  Edward  Bliss,  on  the  15th  of  March,  1814,  duly  contracted 
to  sell  the  said  messuage  or  tenement  called  the  White  Bear  with  the 
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uppurtenaiioesy  to  the  defendant,  Collins^  and  by  the  printed  particniars 
of  sale  it  was  declared  that  that  honse,  with  a  house  adjoining,  was  on 
tease  to  Remmonds,  and  that  the  apportioned  rent  in  respect  of  the  pub- 
lic house,  was  40/.  per  annum.  The  defendant,  Collins,  having  refused 
to  complete  his  purchase,  Edward  Bliss  filed  his  bill  in  the  Coivt  of 
Chancery  against  the  defendant,  for  a  specific  performance  of  this  con- 
tract By  lease  and  release,  dated  respectively  the  2dd  and  24th  of 
March,  1819,  the  release  being  between  Edward  Bliss  of  the  first  part, 
William  Bliss  of  the  second  part,  and  Samuel  Harris  of  the  third  part; 
after  reciting  the  lease  and  release  of  the  28th  and  29th  March,  1808, 
and  the  lease  of  the  29th  of  September,  1810,  and  die  sale  of  the  pub- 
lic house  called  the  White  Bear,  to  defendant,  Collins;  and  that,  in  order 
to  effect  a  legal  apportionment  of  the  entire  rent  of  65/.  10*.,  prepara- 
tory to  the  conveyance  to  Collins  of  the  purchased  premises,  Edward 
Bliss  had  detemiiited,  with  the  acquiescence  of  the  said  Samuel  Harris, 
to  grant  and  release  the  two  several  messuages  and  tenements  therein- 
before mentioned,  and  the  reversion  and  inheritance  thereof  subject  to 
the  lease,  and  also  to  tlie  entire  rent  of  65L  lOs.  reserved  by  the  lease 
unto  the  said  Samuel  Harris,  to  the  several  uses  thereinafter  Umited 
concerning  the  same ;  it  was  witnessed  that  for  the  considerations  in 
the  said  indenture  of  release  expressed,  Edward  Bliss  did  grant,  bar- 
gain, sell,  alien,  release  and  remise,  and  for  ever  quit  claim,  and  the 
said  William  Bliss  did  bargain,  sell,  and  release  unto  the  said  Samuel 
Harris  and  his  heirs,  all  those  two  several  messuages  or  tenements 
with  the  appurtenances  therein  described,  to  hold  the  said  messuages 
and  premises  subject  to  the  lease,  and  the  term  thereby  granted  and 
then  unexpired,  unto  Samuel  Harris,  his  heirs  and  assigns,  to  the  uses 
thereinafter  declared,  (that  is  to  say)  as  for  and  conc^rnuig  the  said 
public  house,  the  White  Bear,  with  the  appurtenances,  and  also  as  con- 
cerning the  yearly  rent  of  40/.,  part  of  the  entire  rent  of  65/.  10*.  re- 
served by  the  lease,  together  with  all  powers  and  remedies  reserved  in 
the  said  lease  for  recovering  the  rent  of  65/.  10^.,  so  far  as  such  powers 
relate  to  the  said  apportionment  rent  of  40/.,  to  the  use  of  such  persons 
for  such  estate,  and  in  such  proportions  as  the  said  Edward  Bliss 
should  appoint,  and  until  appointment,  and  subject  to  such  uses,  estates, 
trusts,  charges,  and  interests  as  should  have  been  directed,  limited,  or 
appointed  by  the  said  Edward  Bliss  to  the  use  of  the  said  Edward  Bliss 
and  his  assigns  during  his  life,  with  a  limitation  to  William  Bliss  and 
his  heirs  during  the  life  of  the  said  Edward  Bliss  upon  trust  for  him; 
with  remainder  to  the  use  of  the  said  Edward  Bliss,  his  heirs  and  as- 
signs for  ever,  and,  as  for  and  concernuig  the  said  messuage  or  tene- 
ment adjoining  the  last  mentioned  messuage  or  public  house,  called  the 
White  Bear,  with  the  appurtenances;  and  as  concerning  the  said  yearly 
rent  of  25/.  10*.,  residue  of  the  said  entire  rent  of  65/.  10*.  reserved  by 
the  said  lease,  together  with  all  poAvers  reserved  in  the  said  lease  for 
recovering  the  entire  rent,  to  the  use  of  William  Bliss,  his  heirs  and 
assigns  for  ever.  By  lease  and  release,  bearing  date  respectively  since 
«he  date  of  the  last  mentioned  indentures,  the  release  being  between 
Edward  Bliss  of  the  first  part,  William  Bliss  of  the  second  part,  and 
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James  Collins  of  the  third  part,  the  said  messuage  or  tenement,  and 
public  house  called  the  White  Bear,  with  the  appurtenances,  and  also 
the  yearly  rent  of  40/,,  part  of  the  entire  rent  of  651.  lOs.  reserved  by 
che  said  indenture  of  lease,  together  with  all  powers  and  remedies  re- 
served in  the  said  lease  for  recovering  the  rent  of  651,  10*.,  so  far  as 
such  powers  relate  to  the  apportioned  rent  of  40/.  were  appointed,  lim- 
ited, and  conveyed  by  Eklward  Bliss  and  William  Bliss,  unto,  and  to 
the  use  of  the  said  James  Collins,  his  heirs  and  assigns  for  ever. 

The  question  directed  by  the  Vice-Chancellor  for  tlie  opinion  of  this 
Court  was,  whether  the  purchaser  of  the  estate  in  question  had,  by  the 
aforesaid  conveyance  of  the  vendor  and  his  trustee  alone,  without  the 
coticurrence  of  the  lessee,  acquired  the  same  rights  and  remedies 
against  the  lessee  in  respect  of  the  apportioned  rent  of  40/.  therein  re 
served  to  him,  as  he  would  have  acquired  in  case  no  rent  had  been 
mentioned  in  such  conveyance  from  the  vendor  and  his  trustee,  and  the 
aimual  rent  of  40/.  had  been  legally  apportioned  by  a  jury  for  that  part 
of  the  reversion  of  the  premises  in  question.  This  case  was,  in  part, 
argued  at  the  sittings  before  last  Michaelmas  term,  by 

Sugderiy  for  the  plaintiff.  The  lessor  may  apportion  the  rent  without 
the  concurrence  of  the  lessee.  Where  the  reversion  is  severed  by  a 
grant  of  part  of  the  premises,  a  rent  service,  incident  to  the  reversion, 
is  to  be  apportioned,  (Go.  Litt.  148  a,  and  Collins  and  Harding's  ease^ 
13  Co.  57  a ;)  and  if  there  be  no  apportionment  at  the  time,  and  the 
two  reversions  cannot  agree,  then  in  an  action  of  debt  brought  by  one 
of  them  for  the  rent,  a  jury  is  to  ascertain  the  proportion  in  which  it 
is  to  be  divided  between  them.  This  becomes  necessary  only  for  the 
purpose  of  settling  the  respective  rights  of  the  reversioners,  and  not 
with  a  view  to  the  interests  of  the  tenant.  If  the  lessor,  by  the  in- 
strument conveying  part  of  the  premises,  fixes  the  amount  of  rent 
which  is  to  accompany  it,  the  rights  of  the  reversioners  do  not  admit 
of  dispute,  and  an  apportionment  by  a  jury  is  not  requisite.  The 
tenant  will  not  be  prejudiced  by  being  compelled  to  pay  a  particular 
portion  of  rent  out  of  a  particular  portion  of  the  property.  The 
entire  rent  before  issued  out  of  the  entire  land,  and  the  landlord  might 
distrain  upon  every  acre  of  the  land  for  the  whole  rent ;  and  though 
the  lessee  may  have  underlet  a  part  at  a  smaller  rent,  it  is  equally 
liable.  In  Walter  v.  Maunde,  1  Jac.  &  Walk.  181,  the  Master  of  the 
Rolls  decided  that  a  landlord  contracting  to  sell  part  of  a  demised 
estate,  with  an  apportioned  rent,  could  make  a  good  title  to  the  appor- 
tioned rent  without  the  consent  of  the  tenant,  and  intimated  a  very 
strong  opinion  that  the  purchaser  of  part  would  have  the  same  remedies 
for  the  apportioned  rent  as  the  original  landlord  would  have  had  for 
the  entire  rent. 

The  Oourty  after  hearing  Sugden^  stated  that  they  thought  it  neces- 
sary to  confer  with  the  Vice  Chancellor  before  they  heard  the  case 
further  argued.     In  last  term  it  was  again  argued  by 

Preston^  for  the  plaintiff.  It  may  be  admitted  that,  consistently 
with  the  authorities,  the  rent  could  not  be  apportioned  by  a  vendor  and 
purchaser  so  as  to  bind  the  tenant.     The  purchaser,  however,  has  the 
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same  rights  and  remedies  against  the  lessee  in  respect  of  the  appor- 
tioned rent  as  he  would  have  had  in  case  no  rent  had  been  mentioned 
in  the  conveyance  from  the  vendor,  find  the  annual  rent  of  40/.  had 
been  apportioned  by  a  jury.  It  is  clear  that  a  rent  may  be  appor- 
tioned: Co.  1  Inst.  147;  2  Inst.  505,  and  Bacon's  Abr.tit.  Rent,  M., 
are  authorities  in  point.  The  passage  in  2  Inst.  504,  is  full  and 
explicit :  '^  If  a  man  make  a  lease  for  years,  reserving  a  rent,  if  he 
grant  away  part  of  the  reversion,  the  rent  shall  be  apportioned  by  the 
common  law,  and  albeit  the  grantee  of  part  demand  or  claim  more  in 
his  action  of  debt  or  avowry  than  is  due,  yet  shall  he  recover  so  much 
as  the  jury  shall  find  upon  a  just  apportionment  to  be  due."  And  for 
this,  four  reasons  are  given.  ^^  1st,  For,  that  it  is  a  rent-service,  and 
not  a  bare  contract,  and  rent-services  were  apportionable  at  the  com- 
mon law.  2d,  It  is  incident  to  the  reversion,  which  is  severable  et 
accessorium  sequitur  naturam  sui  principalis.  3d,  The  rent  being  a 
rent-service  is  severable  by  recovery  of  part  in  an  action  of  waste,  or 
upon  surrender  in  part.  4th,  It  is  a  general  case,  and  specially  in  case 
of  wills,  which  many  times  are  void  for  a  third  part."*  [Abbott,  C. 
J.  The  authorities  go  to  establish  this  position,  that  there  are  two 
modes  of  apportioning  rent,  one  by  granting  the  reversion  of  part  of 
the  land  out  of  which  the  rent  issues ;  the  other  by  granting  part  of 
the  rent  to  one  person  and  part  to  another.  In  the  present  case,  each 
portion  of  the  rent  issues  out  of  the  whole  land.  Batlet,  J.  Sup- 
pose the  grantee  to  distrain  for  40Z.  rent,  the  avowry  must  state  that 
the  tenant  held  it  at  an  annual  rent  of  40/.]  It  may  be  admitted,  that 
the  avowry  must  so  state  the  title  to  the  rent ;  but  the  reversioner  may 
recover  a  less  sum  than  40/.,  though  he  states  the  tenancy  to  be  at  40Z. 
a  year.  However,  it  is  conceded,  that  unless  this  case  assumes  that 
the  rent  has  been  duly  and  legally  apportioned,  there  is  great  difficulty 
in  arguing  the  plaintiflTs  case  on  grounds  which  are  tenable.  It  is 
incumbent  on  the  defendant  to  show  that  his  remedies  at  law  are  dif- 
ferent, in  consequence  of  the  rent  being  apportioned  by  the  lessor,  than 
they  would  have  been  if  the  rent  had  been  apportioned  by  a  jury.  The 
right  of  re-entry  for  non-payment  of  rent  is  gone,  because  the  condi- 
tion was  entire.  The  grantee  has  a  remedy  for  the  rent  by  distress,  or 
by  bringing  an  action  of  debt  or  covenant.  These  propositions  are 
established  by  the  passage  already  cited  from  2  Inst.  504.  The  same 
doctrine  is  to  be  found  in  Bacon's  Abr.  tit.  Rent,  M :  "If  A.,  possessed 
of  a  term  for  20  years,  leases  it  for  10  years,  reserving  80/.  rent,  and 
afterwards  A.  devises  20/.  of  the  rent  to  three  of  his  sons,  equally  to 
be  divided  ;  this  is  a  good  devise,  and  each  of  the  sons  shall  have  an 
action  of  debt  for  his  third  part,  though  the  reversion  to  which  the  rent 
was  originally  incident  remains  entire."  Now,  in  the  case  put,  the 
lessor  divides  the  rent  by  his  own  act  only,  and  he  might  divide  it  into 
as  many  parts  as  he  pleases,  obliging  the  tenant  to  pay  each  separately, 
and  rendering  him  liable  to  different  remedies.  This  power,  of  appor- 
tioning the  rent  by  the  lessor,  will  be  beneficial  to  the  tenant,  by  pre 

•  18  Co.  67 
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venting  the  necessity  of  an  action  of  debt  for  the  purpose  of  having 
the  apportionment  made  by  the  jury.  And  it  is  observed  by  Lord  Ch. 
B.  Gilbert,  that  the  apportionment  imposes  no  hardship  on  the  tenant ; 
for,  though  it  subjects  him  to  several  actions  and  distresses,  he  may 
always  avoid. them  by  punctual  payment. 

Chitty^  contra.  The  apportionment  can  only  be  legally  made  by 
the  lessor,  with  the  consent  of  the  lessee,  or  by  the  verdict  of  a  jury. 
It  cannot  even  be  made  by  the  Court.  This  is  so  laid  down  in  Bacon*e 
Abr.  tit.  Rent,  M.,  where  all  the  authorities  are  collected.  Indeed,  if 
this  apportionment  be  valid,  how  is  the  tenant  to  know  what  sum  he  is 
to  tender  to  the  person  claiming  the  rent  ?  If  the  reversion  belongs 
to  two  tenants  in  common,  the  tenant  cannot  discharge  himself  against 
one  by  paying  too  much  to  the  other ;  but  the  former  may  distrain. 
ffarrifon  v.  Bambtf,  5  Term  Rep.  246.  If  this  apportionment  is  valid, 
the  tenant  may,  without  notice,  pay  too  much  to  either.  It  is  clear 
that  if  there  be  a  right  of  re-entry  reserved  to  the  purchaser  of  part 
of  the  premises,  he  cannot  enter  alone ;  neither  can  he  distrain,  be- 
cause the  tenant,  who  has  contracted  only  for  the  payment  of  an  entire 
rent,  is  not  subject  to  distress  except  for  the  whole.  If  the  tenant 
concurs  in  the  conveyance,  and  makes  himself  tenant  to  the  purchaser 
at  the  apportioned  rent,  the  latter  will  have  all  the  remedies  against 
the  tenant  which  he  would  have  had  if  the  apportioned  rent  had  been 
originally  reserved.  Here  the  tenant  did  not  concur  in  the  apportion- 
ment, and  it  cannot,  therefore,  be  binding  upon  him. 

Prettonj  in  reply.  The  form  of  the  question  assumes  that  the 
apportionment  is  equivalent  to  one  by  ar jury,  and  the  only  question  is, 
whether  the  landlord  has  the  same  remedies  in  one  case  as  in  the  other. 
If  the  Court  does  not  so  consider  the  question,  no  reason  can.  be 
offered  for  the  right  of  binding  the  tenant  by  an  apportionment  to 
which  he  was  not  a  party. 

The  foUoMTing  certificate  was  afterwards  sent: 

We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion, 
that  the  purchaser  of  the  estate  in  question  hath  not,  by  tlie  aforesaid 
conveyance,  acquired  the  same  rights  and  remedies  against  the  lessee 
as  he  would  have  acquired  if  the  rent  liad  been  legally  apportioned  by 
a  jury ;  inasmuch  as  we  think  that  the  lessee  is  not  bound  by  this  ap- 
portionment, made  without  his  consent,  but  may  dispute  the  propriety 
thereof,  and  cause  the  rent  to  be  apportioned  anew  by  a  jury.*" 

C.  Abbott 
J.  Bayley, 

6.  S.  HOLROYD, 

W.  D.  Bbst. 
•  4  MmMoz,  mi. 
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ARDEN  V.  CONNELL.— p.  885. 

In  debt  for  uae  and  occupation  after  judgment  by  default;  Semble,  that  a  wnt  of  inquiry  is 
neceaaaiy  before  signing  final  judgment 

Debt  for  use  and  occupation,  in  the  Palace  Court.  Judgment  by 
default.  The  prothonotary  of  that  court  would  only  permit  inierlocu- 
tory  judgment  to  be  signed,  and  expressly  refused  to  suffer  the  plaintiff 
to  enter  up  final  judgment ;  and,  on  an  application  to  the  judge  of  that 
court,  he  refused  to  interfere. 

Thesiger  now  moved  for  a  mandamus  to  the  judge  of  that  court,  re- 
quiring him  to  permit  final  judgment  to  be  signed ;  and  he  contended, 
that  by  the  general  practice  in  actions  of  debt,  the  plaintiff  was  entitled 
to  have  final  judgment.  In  writs  of  inquiry  the  jury  were  sworn  to 
assess  the  damages  between  the  parties ;  but  in  debt  nominal  damages 
only  were  given.  A  writ  of  inquiry  was,  therefore,  nugatory,  and  of 
course  an  interlocutory  judgment  would  be  irregular. 

HoLROTD,  J.*  It  is  not  true  as  a  universal  proposition,  that  in 
debt,  where  the  defendant  suffers  judgment  by  default,  the  plaintiff  is 
entitled  to  final  judgment  without  executing  a  writ  of  inquiry.  In  ac- 
tions on  the  Stat,  of  Edw.  6,  for  not  setting  out  tithes,  there  must  be  a 
writ  of  inquiry  to  ascertain  the  value  of  the  tithe ;  so  in  an  taction  of  debt 
for  foreign  money,  a  jury  must  find  the  value  of  the  money.  In  the  old 
form  of  declarations  of  debt,  the  contract  stated  was,  that  A.  sold  to  & 
a  horse  for  a  particular  sum ;  and  if  the  defendant  suffered  judgment 
to  pass  by  default,  he  was  considered  thereby  to  acknowledge  that  the 
whole  sum  was  due.  I  think,  therefore,  that  it  is  not  by  any  means 
dear  that  a  writ  of  inquiry  is  not  necessary  in  this  case,  and  that  being 
so,  I  think  that  no  mandamus  ought  to  issue. 

Rule  refused. 

*  The  only  Judge  in  Court 


FRANCIS  V.  CRYWELL.— p.  886. 

Declaration  for  tithes  bargained  and  sold.  Plea,  that  before  the  exhibiting  of  the  plaintiir's 
bill  the  defendant  paid  to  the  plaintiff  a  sum  of  money,  parcel,  dtc.,  in  discharge  and  satie- 
fiiction  of  the  promises  in  the  declaration  mentioned,  and  that  plaintiff  accepted  the  same 
in  satisfiiction  and  discharge  of  the  promises.  Replication,  that  before  the  exhibiting  of 
the  bill,  the  plaintiff  had  sued  out  a  latitat,  and  that  the  defendant  did  not,  before  the 
plaintiff  sued  out  that  writ,  pay  the  plaintiJl'  the  said  sum  of  money  in  manner  and  form 
as  the  defendant  has  allegea.  Upon  demurrer,  it  was  heid^  that  the  plea  was  bad,  because 
it  did  not  allege  the  payment  to  have  been  in  discharge  of  the  );osts  and  damages  accrued 
by  reason  of  tfie  non^porformanoe  of  tlie  promises. 

Assumpsit  for  tithes  bargained  and  sold.  Plea,  that  before  the  ex- 
hibiting of  the  bill  of  the  plaintiff,  the  defendant  paid  to  the  plaintiff  the 
sum  of  19/.  parcel,  &c.  in  discharge  and  satisfaction  of  the  promises  and 
undertakings  in  the  declaration  mentioned,  as  to  the  said  sum  of  19/. 
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parcel,  &c.;  and  the  plaintiff  accepted  and  received  the  said  sum,  in 
satisfaction  and  discharge  of  the  said  premises  and  undertakings.  Re- 
plication, that  before  the  exhibiting  of  the  bill,  plaintiff  had  sued  out  a 
latitat,  and  that  the  said  defendant  did  not,  at  any  time  before  the  plain- 
tiff prosecuted  that  writ,  pay  to  the  plaintiff  the  said  sum  of  19/.  parcel 
&c.,  in  manner  and  form  as  the  said  defendant  had  above  in  his  said 
plea  alleged.     To  this  replication  there  was  a  demurrer  and  joinder. 

Manning^  in  support  of  the  demurrer.  The  plea  of  accord  and 
satisfaction,  after  action  brought,  is  a  good  bar  to  the  action,  Com. 
Dig.  Pleader,  2  G.  10,  and  it  may  be  pleaded  generally,  although  the 
payment  and  acceptance,  which  form  the  gist  of  the  plea,  were  subse- 

?uent  to  the  issuing  of  the  writ,  for  here  there  was  no  contiDoance. 
n  Clift's  Entries  (p.  202)  there  is  a  precedent  of  a  plea  exactly  similar 
to  that  which  is  pleaded  in  the  present  case,  and  Lord  C.  B.  Comtns 
refers  to  it,  as  an  authority  for  the  principle  above  mentioned.    In 
Holland  v.  Jourdine^  1  Holt,  N.  P.  C.  6,  Lord  C.  J.  Gibbs  expressly 
ruled  that  payment  by  a  defendant,  of  the  debt  tmd  co8ts^  after  action 
brought,  although  he  held  a  receipt  for  the  sum  paid,  was  no  answer 
to  the  action  under  the  general  UbuBj  but  was  the  subject-matter  only 
of  a  special  plea.     In  Sullivan  v.  Montague^  Dougl.  109,  it  was  con- 
eeded  in  argument,  that  a  matter  of  defence   arising   after  action 
brought,  might  be  specially  pleaded.     The  plea  in  the  present  case  is 
in  accordance  with  this  rule,  and  by  showing  that  payment  was  made 
in  discharge  of  the  promises  and  undertakings  mentioned  in  the  decla- 
ration, offers  a  sufficient  answer  in  law  to  the  action.     It  is  true  that 
the  plea  does  not  allege  payment  of  the  damages  accruing  by  reason 
of  the  non-performance  of  the  promises  and  undertakings  in  the  decla- 
ration ;  but  that  omission  is  supplied  by  the  plaintiff's  acceptance  of 
the  sum  tendered  to  him,  and  having  so  elected  to  take  that  sum  in 
discharge  of  the  claim  set  out  in  the  declaration,  he  is  thereby  pre- 
cluded from  taking  the  objection  that  a  larger  sum  ought  to  have  been 
paid.     In  Per^f  v.  Odingselly  4  Mod.  250,  the  defendant  pleaded  pay- 
ment of  the  debt  only.     It  is  not  usual,  in  ordinary  pleas  of  payment 
before  action  brought,  to  aver  that  the  money  was  paid  in  satisfaction 
of  the  damages.     This  is  similar  to  the  plea  of  solvit  post  diem  to  debt 
on  bond,  which  has  been  decided  to  be  a  good  bar,  although  the  pay- 
ment of  interest  was  not  alleged.     It  does  not  appear  from  the  replica- 
tion that  any  further  sum  was  due,  and  the  presumption  is  in  favour  of 
the  defendant,  who  alleges  a  payment,  accepted  without  dispute  by  the 
plaintiff. 
Justice^  contra,  was  stopped  by  the  Court. 
Abbott,  C.  J.    The  piea  avers  that  the  sum  was  paid  and  accepted 
only  in  satisfaction  of  the  promises  and  undertakings  in  the  declaration, 
before  the  exhibiting  of  the  bill  by  the  plaintiff.     The  replication,  by 
setting  out  a  writ  issued  prior  to  the  payment  and  acceptance,  shows  a 
further  denr^and  to  which  the  defendant  was  liable ;  viz.  the  costs  of  the 
writ     The  plea,  therefore,  to  have  been  a  sufficient  bar,  should  have 
alleged  a  payment  in  discharge,  not  only  of  the  promises  and  underta- 
kings in  the  declaration,  but  of  all  costs  and  damages  accrued  by  reason 
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of  the  non-performance  of  those  promises  and  undertakings.  That 
allegation  being  omitted,  the  plea  is  incomplete,  and  is  not  a  legal  bar 
to  the  action. 

Batlst,  J.  In  the  usual  case  of  a  plea  of  payment  before  action 
brought,  it  does  not  appear  upon  the  record  that  the  plaintiff  has  sus- 
tain€»d  any  damage  by  the  non-payment  at  the  stipulated  time.  As* 
Burning  this  to  have  been  a  good  plea  when  pleaded,  yet  it  now  appears 
by  the  replication  that  the  plaintiff  has  been  damnified  by  being  compel- 
led to  issue  a  writ.  The  defendant  might  have  rejoined  that  the  money 
was  accepted  in  satisfaction  of  the  damages,  as  well  as  of  the  promises. 

HoLRoro,  J.  It  was  decided  in  Perry  v.  Odingseli^  4  Mod.  250, 
that  payment  after  the  day  is  good  by  way  of  discharge,  but  not  of  sa- 
tisfaction. In  covenant  for  non-payment  of  rent,  liens  in  arrear  is  a 
bad  plea,  because  it  confesses  the  covenant  to  be  broken,  and  tends 
only  in  mitigation  of  damages.  Here,  upon  the  whole  record,  it  ap- 
pears that  the  plaintiff  had  a  cause  of  action,  in  respect  to  which,  he 
has  sustained  a  damage  which  is  yet  unsatisfied.  The  defendant  ought 
to  have  pleaded  that  the  money  was  paid  in  satisfaction  of  the  da- 
mages sustained  by  the  non-performance  of  the  promises. 

Judgment  for  the  plaintiff. 


JAMES  and  Wife  v.  TALLENT.— p.  889. 

Tli0  eon^tioa  of  a  bond  recited  that  the  obligor  bad  cohabited  with  a  wouMti  for  eeve 
nl  years,  and  bad  by  ber  two  children  therein  named,  aod  that  ahe  being  deeiroiu 
to  ]mt  an  end  to  the  connexion,  had  applied  to  the  obligor  to  make  a  provision  for 
henelf  and  children,  which  he  had  agreed  to  di,  and  for  that  purpose  the  obligor  en- 
ttnd  into  the  bond  in  qneelion,  which  was  conditioned  to  pay  to  the  mother  yearly, 
dming  the  joint  natural  Uvea  of  herself  and  two  children,  a  certain  sum  therein  men 
tioned,  the  annuity  to  be  applied  to  the  nuiiiitenance  Hint  e'lucjttun  of  the  children  as 
well  as  herself;  or  in  case  of  the  death  of  the  two  children  therein  specially  named,  then 
the  same  annuity  was  to  be  payable  to  her  during  her  life.  One  of  the  children  died 
during  the  lifetime  of  the  mother :  Heid,  that  the  annuity  was  payable  to  ber  during  her 
life  at  all  events. 

Debt  against  the  defendant  as  executor  of  one  Packard,  deceased^ 
upon  a  bond  given  by  the  latter  to  Susanna  James,  while  she  was  sole 
and  unmarried,  for  500/.  The  condition  set  out  in  the  declaration  re- 
cited, that  John  Packard  had  for  several  years  cohabited  with  the  said 
Susanna,  then  S.  Danby,  and  had  by  her  two  children,  G.  Danby  and 
L  Danby,  and  that  she  being  desirous  to  put  an  end  to  such  connexion, 
had  requested  Packard  to  make  a  suitable  provision  for  herself  and 
children,  which  he  had  agreed  to  do ;  and  that  she,  at  the  request  of 
Packard,  had  procured  two  sureties  to  enter  into  a  bond  to  indemnify 
him  against  molestation ;  and  that,  for  the  purpose  of  making  the  pro- 
vision, Packar .  had  agreed  to  enter  into  the  bond  declared  upon,  the 
condition  of  which  was  declared  to  be,  that  if  Packard  should  pay  to 
Susanna  yearly,  during  the  time  of  the  joint  natural  lives  of  S.  Danby, 
G.  Danby,  and  L.  Danby,  an  annuity  of  30/.  payable  by  four  equal  pay- 
ments as  therein  mentioned^the  said  annuity  to  be  applied  to  the  main 
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parcel,  &c.;  and  the  plaintiff  accepted  and  received  the  said  sum,  in 
satisfaction  and  discharge  of  the  said  premises  and  undertakings.  Re- 
plication, that  before  the  exhibiting  of  the  bill,  plaintiff  had  sued  out  a 
latitat,  and  that  the  said  defendant  did  not,  at  any  time  before  the  plain- 
tiff prosecuted  that  writ,  pay  to  the  plaintiff  the  said  sum  of  19/.  parcel 
&c.,  in  manner  and  form  as  the  said  defendant  had  above  in  his  said 
plea  alleged.     To  this  replication  there  was  a  demurrer  and  joinder. 

Manning^  in  support  of  the  demurrer.  The  plea  of  accord  and 
BatisfactioD,  after  action  brought,  is  a  good  bar  to  the  action,  Com. 
Dig.  Pleader,  2  6.  10,  and  it  may  be  pleaded  generally,  although  the 
payment  and  acceptance,  which  form  the  gist  of  the  plea,  were  subse- 

Juent  to  the  issuing  of  the  writ,  for  here  there  was  no  oontinnance. 
n  Clift*8  Entries  (p.  202)  there  is  a  precedent  of  a  plea  exactly  similar 
to  that  which  is  pleaded  in  the  present  case,  and  Lord  G.  B.  Comtns 
refers  to  it,  as  an  authority  for  the  principle  above  mentioned.  In 
Holland  v.  Jourdiney  1  Holt,  N.  P.  C.  6,  Lord  G.  J.  Gibbs  expressly 
ruled  that  payment  by  a  defendant,  of  the  debt  and  costi,  after  action 
brought,  although  he  held  a  receipt  for  the  sum  paid,  was  no  answer 
to  the  action  under  the  general  u»ue^  but  was  the  subject-matter  only 
of  a  special  plea.  In  SuUivan  v.  Montague^  Dougl.  109,  it  was  con- 
ceded in  argument,  that  a  matter  of  defence  arising  after  action 
brought,  might  be  specially  pleaded.  The  plea  in  the  present  case  is 
in  accordance  with  this  rule,  and  by  showing  that  payment  was  made 
in  discharge  of  the  promises  and  undertakings  mentioned  in  the  declar 
ration,  offers  a  suflScient  answer  in  law  to  the  action.  It  is  true  that 
the  plea  does  not  allege  payment  of  the  damages  accruing  by  reason 
of  the  non-performance  of  the  promises  and  undertakings  in  the  decla- 
ration ;  but  that  omission  is  supplied  by  the  plaintiff's  acceptance  of 
the  sum  tendered  to  him,  and  having  so  elected  to  take  that  sum  in 
discharge  of  the  claim  set  out  in  the  declaration,  he  is  thereby  pre- 
cluded from  taking  the  objection  that  a  larger  sum  ought  to  have  been 
paid.  In  Per%y  v.  Odingsell^  4  Mod.  250,  the  defendant  pleaded  pay- 
ment of  the  debt  only.  It  is  not  usual,  in  ordinary  pleas  of  payment 
before  action  brought,  to  aver  that  the  money  was  paid  in  satisfaction 
of  the  damages.  This  is  similar  to  the  plea  of  solvit  post  diem  to  debt 
on  bond,  which  has  been  decided  to  be  a  good  bar,  although  the  pay- 
ment of  interest  was  not  alleged.  It  does  not  appear  from  the  replica- 
tion that  any  further  sum  was  due,  and  the  presumption  is  in  favour  of 
the  defendant,  who  alleges  a  payment|  accepted  without  dispute  by  the 
plaintiff. 
Juitice,  contra,  was  stopped  by  the  Court. 

Abbott,  G.  J.  The  piea  avers  that  the  sum  was  paid  and  accepted 
only  in  satisfaction  of  the  promises  and  undertakings  in  the  declaration, 
before  the  exhibiting  of  the  bill  by  the  plaintiff.  The  replication,  by 
setting  out  a  writ  issued  prior  to  the  payment  and  acceptance,  shows  a 
further  den^and  to  which  the  defendant  was  liable ;  viz.  the  costs  of  the 
writ.  The  plea,  therefore,  to  have  been  a  sufficient  bar,  should  have 
alleged  a  payment  in  discharge,  not  only  of  the  promises  and  underta- 
kings in  the  declaration,  but  of  all  costs  and  damages  accrued  by  reason 
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of  the  non*performance  of  those  promises  and  undertakings.  That 
allegation  being  omitted,  the  plea  is  incomplete,  and  is  not  a  legal  bar 
to  the  action. 

Batlet,  J.  In  the  usual  case  of  a  plea  of  payment  before  action 
brought,  it  does  not  appear  upon  the  record  that  the  plaintiff  has  sus- 
tained any  damage  by  the  non-payment  at  the  stipulated  time.  As- 
suming this  to  have  been  a  good  plea  when  pleaded,  yet  it  now  appears 
by  the  repUcation  that  the  plaintiff  has  been  damnified  by  being  compel- 
led to  issue  a  writ.  The  defendant  might  have  rejoined  that  the  money 
was  accepted  in  satisfaction  of  the  damages,  as  well  as  of  the  promises. 

HoLROTD,  J.  It  was  decided  in  Perry  v.  Odingsell^  4  Mod.  250, 
that  payment  after  the  day  is  good  by  way  of  discharge,  but  not  of  sa- 
tisfaction. In  covenant  for  non-payment  of  rent,  liens  in  arrear  is  a 
bad  plea,  because  it  confesses  the  covenant  to  be  broken,  and  tends 
only  in  mitigation  of  damages.  Here,  upon  the  whole  record,  it  ap- 
pears that  the  plaintiff  had  a  cause  of  action,  in  respect  to  which,  he 
has  sustained  a  damage  which  is  yet  unsatisfied.  The  defendant  ought 
to  have  pleaded  that  the  money  was  paid  in  satisfaction  of  the  da- 
mages sustained  by  the  non-performance  of  the  promises. 

Judgment  for  the  plaintifil 


JAMES  and  Wife  v.  TALI.ENT.— p.  889. 

Tito  eondition  of  »  bond  racited  that  the  obligor  had  cohabited  with  a  woman  for  aeve 
iml  years,  and  had  by  her  two  children  therein  naraed,  and  that  ahe  being  denrona 
to  put  an  end  to  the  connexion,  had  applied  to  the  obligor  to  nukt  a  provinon  for 
heraelf  and  children,  which  he  had  agreed  to  di,  and  for  that  purpoae  the  obligor  en- 
tered into  the  bond  in  queition,  which  waa  conditioned  to  pay  to  the  mother  yearly, 
during  the  joint  natniml  \vtm  of  heraalf  and  two  childran,  a  certain  aum  thaieia  men 
tinned,  the  annuity  to  be  applied  to  tbe  maintenance  hiuI  t^iucjtton  of  the  children  aa 
wall  aa  herself;  or  in  case  of  the  death  of  tbe  two  childn-n  therein  specially  named,  then 
the  iaroe  annnibr  waa  to  be  payable  to  her  dnring  her  life.  One  of  the  children  died 
daring  the  lifetime  of  the  mother:  Heidy  that  the  annuity  was  payable  to  her  during  her 
life  at  all  events. 

Debt  against  the  defendant  as  executor  of  one  Packard,  deceased, 
upon  a  bond  given  by  the  latter  to  Susanna  James,  while  she  was  sole 
and  unmarried,  for  500/.  The  condition  set  out  in  the  declaration  re- 
cited, that  John  Packard  had  for  several  years  cohabited  with  the  said 
Susanna,  then  S.  Danby,  and  had  by  her  two  children,  G.  Danby  and 
L  Danby,  and  that  she  being  desirous  to  put  an  end  to  such  connexion, 
had  requested  Packard  to  make  a  suitable  provision  for  herself  and 
cliildren,  which  he  had  agreed  to  do ;  and  that  she,  at  the  request  of 
Packard,  had  procured  two  sureties  to  enter  into  a  bond  to  indemnify 
him  against  molestation ;  and  that,  for  the  purpose  of  making  tlie  pro- 
vision, Packar .  had  agreed  to  enter  into  the  bond  declared  upon,  the 
condition  of  which  was  declared  to  be,  that  if  Packard  should  pay  to 
Susanna  yearly,  during  the  time  of  the  joint  natural  lives  of  S.  Danby, 
O.  Danby,  and  L.  Danby,  an  annuity  of  30/.  payable  by  four  equal  pay- 
ments as  therein  mentioned^the  said  annuity  to  be  applied  to  the  main 
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tenance,  clothing,  and  education  of  the  said  6.  Danby  and  LrDanby, 
as  well  as  for  the  maintenance  and  support  of  Susanna  Danby;  or  in 
case  of  the  death  of  the  said  G.  Danby  and  L.  Danby,  if  Packard 
should,  after  that  event  happened,  pay  unto  the  said  Susanna  Danby 
yearly,  during  her  natural  life,  an  annuity  of  30/.  on  the  days  therein 
before  mentioned,  or  if  during  the  payment  of  the  first  mentioned  an- 
nuity, the  said  S.  Danby  should  molest  or  interrupt  the  said  Packard, 
then  the  obligation  shoula  be  void.  Breach,  that  after  the  death  of  L. 
Danby,  but  during  the  lifetime  of  the  said  G.  Danby,  and  the  said  Su 
sanna  Danby,  to  wit,  on  the  25th  December,  1821,  the  sum  of  7/.  10*.  of 
the  annuity  became  due,  which  the  defendant  refused  to  pay.  Plea, 
that  Packard,  in  his  life  time,  well  and  truly  paid  the  annuity  during  the 
joint  and  natural  lives  of  Susanna  Danby,  George  Danby,  and  Louisa 
.  Danby,  and  that  in  the  lifetime  of  the  said  G.  Danby,  and  before  the 
said  sum  of  7/.  10*.  became  due  to  the  said  S.  Danby,  the  said  Louisa 
Danby  died,  and  the  said  G.  Danby  is  now  living.  To  this  plea  there 
was  a  general  demurrer. 

Chittyy  in  support  of  the  demurrer,  contended  that  it  was  the  mani- 
fest intention  of  the  parties  that  the  annuity  should  be  payable  to  Susan- 
na Danby  at  all  events  during  her  life.  The  contrary  construction 
would  give  the  mother  an  interest  in  the  death  of  the  surviving  child ; 
oecause,  until  that  event  happened,  the  annuity  would  not  be  payable 
at  all. 

JBo&tiMon,  contra.  The  words  of  the  bond  are  set  out  according  to 
the  legal  effect,  not  the  tenor;  and  the  breach  assigned  does  not 
correspond  with  the  condition,  that  is,  that  Packard,  during  the  joint 
lives  of  Susanna  Danby,  George  Danby,  and  Louisa  Danbj,  should 
pay  to  S.  Danby,  yearly,  an  annuity  of  80Z.,  or  in  case  George  Danby 
and  L.  Danby  die,  he  should  pay  another  annuity  to  Susanna  Danby. 
The  first  annuity  is  to  be  payable  only  during  the  continuance  of  the 
three  joint  lives ;  the  second  is  to  be  payable  only  on  the  determination 
of  two  of  the  lives.  The  breach  assigned  is,  that  after  the  death  of  L. 
Danbv,  and  during  the  lives  of  Susanna  and  George  Danby,  the  defend- 
ant did  not  pay.  Now  the  breach  is  not  within  the  condition,  either 
in  terms  or  effect ;  for  joint  lives  mean  the  lives  of  all ;  and  in  ca8e  G. 
and  L.  Danby  die^  means  in  case  both  of  them  die.  If  the  argument 
on  the  part  of  the  plaintiff  be  well  founded,  he  might  have  set  out  the 
effect  of  the  bond  to  be  according  to  the  fact  that  nas  happened.  He 
might  have  stated  that  the  condition  of  the  bond  was,  that  if  Packard, 
during  the  lives  of  Susanna  and  George  Danby,  should  pay,  and 
averred  that  Susanna  anpi  George  were  living ;  and  if  the  defendant 
had  pleaded  non  est  factum  he  would,  according  to  the  plaintiff's  argu- 
ment, have  been  entitled  to  recover.  If,  on  the  other  hand,  the  defend- 
ant would  have  had  judgment  on  that  plea,  he  must  have  judgment 
now,  because  the  breach  does  not  come  within  the  meaning  of  the  con- 
dition. The  defendant's  plea  is  good,  for  it  is,  in  the  first  part,  a  plea 
of  performance  in  the  very  words  of  the  condition ;  and  as  to  the  second 
part,  it  shows  that  that  condition  precedent  has  not  taken  place,  with- 
oxit  which  the  obligation  does  not  arise. 
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Abbott,  C.  J.  We  must  look  at  the  whole  of  the  instniment,  and 
must  put  such  a  construction  upon  it  as  will  answer  the  manifest  inten- 
tion of  the  parties.  Here  the  annual  sum  is  the  same,  and  is  payable 
on  the  same  days  in  every  event ;  and  the  object  appears  from  the  reci- 
tal of  the  band  to  have  been  to  provide  for  the  mother  as  well  as  for  the 
children  ;  and  if  both  the  children  die,  the  mother  is  to  have  the  an- 
nuity for  her  life.  It  appears  to  me,  therefore,  to  have  been  the  manifest 
intention,  that  the  annuity  should  be  payable  at  all  events  during  the 
life  of  the  mother.  That  being  so,  I  think  that  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


COX  V.  BUCKNELL.— p.  892. 

Where  a  plaintiff  had  ioaaed.one  writ  against  three  defendants  for  separate  causes  of  ac- 
tion, and  after  delivering  three  separate  declarations  de  bene  esse,  entered  one  common 
appearance  according  to  the  statute  for  all  the  thrpe  defendants,  snd  signed  three  interlo- 
cutory judgments  as  for  want  of  a  plea :  Held,  that  this  was  irregular. 

Campbell  moved  to  set  aside  the  judgment  in  this  case  for  ir- 
regularity, with  costs.  There  was  only  one  writ  issued  against  the 
defendant  and  three  other  persons  for  separate  causes  of  action.  The 
plaintiff  filed  separate  declarations  conditionally  against  the  defendant 
and  two  of  the  other  persons  to  plead  within  the  first  four  days  of  this 
term,  and  three  separate  rules  to  plead  were  given.  Subsequently  to 
this,  on  the  12th  of  June,  the  plaintiff's  attorney  filed  one  common  ap- 
pearance, according  to  the  statute,  for  all  the  three  defendants,  and 
signed  three  separate  interlocutory  judgments  for  want  of  a  plea. 
This,  he  contended,  was  irregular,  inasmuch  as  the  plaintiff  could  not 
enter  one  common  appearance  after  having  delivered  throe  separate 
declarations  de  bene  esse. 

Maule  showed  cause  in  the  first  instance.  If  the  defendants  might 
have  appeared  jointly,  and  put  in  the  same  bail,  the  plaintiff,  under  the 
statute,  may  enter  one  joint  appearance  for  all  three.  And  they  clearly 
might  so  have  done,  for  till  the  declaration  of  the  plaintiff  they  cannot 
tell  whether  he  means  to  declare  jointly  against  all  or  not. 

Abbott,  C.  J.  This  rule  must  be  absolute.  It  is  unnecessary  to 
say  whether  a  joint  appearance  before  declaration  delivered  would  be 
irregular  or  not.  But  after  separate  declarations  it  clearly  would  be 
so.  This  case  is  a  fortiori ;  for  here  the  plaintiff,  after  delivering  sepa- 
rate declarations,  has  himself  entered  a  ioint«appearance. 

Rule  absolute. 

Campbell  then  applied  for  the  rule  to  be  absolute,  with  costs,  but  as 
it  appeared,  that  in  the  notice  of  motion  given  to  the  plaintiff's  attorney, 
it  was  stated  that  application  would  be  made  to  set  aside  the  writ,  and 
all  subsequent  proceedings  for  irregularity,  the  Court  refused  the  costs, 
inasmuch  as  it  clearly  appeared  ttiat  the  writ  was  regular. 
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The  KING  v.  JAMES.— p.  894. 

A  coramittnent  for  a  contempt,  being  a  conamitment  for  punishment,  must  be  for  •  time 
eertain,  and  oonaequentlj  a  commitment  for  a  contempt  till  the  defendaDt  is  diacharvBd 
by  due  coune  of  law,  is  bad. 

Campbeliy  on  a  former  day,  moved  for  a  writ  of  habeas  corpus  to 
the  keeper  of  the  jail  for  the  county  of  Caermarthen,  to  bring  up  the 
body  of  the  defendant,  on  the  groinid  that  he  had  been  illegally  com- 
mitted, by  two  justices  of  the  peace,  for  contempt,  under  the  follow- 
ing warrant  of  two  justices :  "  Receive  into  your  custody  the  body 
of  Thomas  James,  sent  by  us,  and  charged  by  us,  upon  view  for  in- 
sulting behaviour  towards  us,  by  telling  us  that  we  were  biassed  and 
prejudiced  in  our  conduct  towards  him  as  magistrates,  in  the  due  ex- 
ecution of  our  office  as  magistrates  of  the  county  of  Caermarthen,  and 
keep  him  in  custody  until  he  shall  be  discharged  by  due  course  of 
law."  He  contended,  first,  that  justices  of  the  peace,  not  sitting  in  a 
court  of  sessions,  had  no  power  to  commit  for  a  contempt;  and, 
secondly,  upon  the  facts  disclosed  in  his  affidavit,  that  the  defendant 
had  not  been  guilty  of  any  contempt  for  which  he  could  lawfully  be 
committed.  In  addition  to  these  objections,  there  was  a  third  which 
appeared  upon  the  face  of  the  warrant.  For,  at  all  events,  as  this  was 
a  commitment  for  punishment,  it  ought  to  have  been  for  a  time  cer- 
tain, and  as  there  was  no  course  of  law  by  which  the  defendant  coukl 
be  discharged,  such  a  commitment,  if  valid,  amounted  to  perpetual 
imprisonment. 

Abbott,  G.  J.  Without  giving  any  opinion  upon  the  power  of  a 
justice  of  peace  to  commit  for  a  contempt,  this  warrant  appears  to  us 
to  be  bad,  for  not  committing  for  a  time  certain.     Take  the  writ. 

The  defendant  being  now  brought  up,  under  the  habeas  corpus, 
Campbell  moved  that  he  might  be  discharged. 

Taunton  appeared  for  the  magistrates,  and  stated,  that  he  had  affi- 
davits of  the  facts  of  the  case,  to  show  the  nature  of  the  contempt,  and 
that  he  meant  to  contend,  that  the  magistrates  were  justified  in  com- 
mitting for  a  contempt. 

Abbott,  C.  J.  Supposing  a  contempt  to  have  been  committed,  and 
the  magistrates  to  have  had  power  to  commit  for  the  contempt,  can 
you  contend  that  a  commitment  in  this  form  is  valid  ? 

Taunton  admitted  that  he  could  not  support  the  validity  of  the 
warrant. 

Defendant  discharged.* 

•  See  2  Hawk.  P.  C.  c.  1,  a.  16;  Rex  v.  Darby,  3  Mod.  139;  Regina  ▼.  WrighUion,  Salk. 
698;  Rex  v.  Revei,  Strange,  420;  Petii  v.  Addington,  Peake,  N.  P.  C.  62;  Matthew  ▼. 
Locke,  7  Taunt  63 ;  BiuheFa  case,  Vaughan,  138 ;  i2«x  ▼.  Clement,  4  B.  dt  A.  218. 
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WILLIAMS  V.  PRATT.— p.  896. 

Where  a  plaintiff  had  been  'nonsaited  at  niri  priua  on  the  ground  of  a  trifling  variance  be> 
tween  the  contract  wt  out,  and  that  proved,  the  Court  granted  a  new  trial  with  i^ve  to 
amend  the  declaration,  generally  on  payment  of  costs,  with  liberty  to  the  deifendant  to 
plead  de  novo  or  demur.  • 

In  this  case,  which  was  tried  at  the  Middlesex  sittings  after  last 
Hilary  term,  the  plaintiff  was  nonsuited  on  the  groiujd  ot  a  variance. 
The  declaration  recited,  that  plaintiff  was  possessed  of  a  certain  memo* 
randum  or  articles  of  agreement,  &c.,  and  also  of  certain  fixtures,  and 
then  set  out  as  the  agreement  between  the  parties,  that  the  plaintiff 
should  sell  to  the  defendant  the  first  mentioned  memorandum,  and  the 
following  fixtures,  &c.,  and  that  the  plaintiff  would  relinquish  and  give 
up  to  the  defendant  the  said  first*mentioned  memorandum  or  articles 
of  agreement  on  the  11th  day  of  August,  1821.  At  the  trial,  the 
agreement  produced  in  support  of  this  was  as  follows :  "  Memoran- 
dum, &c.  David  Williams  agrees  to  sell  to  John  Pratt  the  following 
articles,  viz.  An  agreement,  &c.,  also  the  following  fixtures,  &c. 
The  above  D.  W.  agrees  to  relinquish  and  give  up  to  J.  P.  the  afore- 
mentioned articles  on  the  11th  of  August,  1821."  At  the  trial,  the 
Lord  Chief  Justice  was  of  opinion,  that  the  word  <<  articles,"  in  the 
latter  part  of  the  agreement,  meant  to  include,  not  merely  the  articles 
of  agreement,  but  the  fixtures  also.  And  on  ScarkWa  applying  to  set 
aside  this  nonsuit,  the  Court  were  clearly  of  the  same  opinion.  But 
they  granted  him  a  rule  nisi  for  a  new  trial,  with  leave  to  amend  his 
declaration  on  payment  of  costs. 

Gurney  and  Lawes  showed  cause.  They  referred  to  Hoar  v.  AfiV/, 
4  M.  &  S.  470,  where  the  plaintifi*  was  nonsuited  on  a  very  unimpor- 
tant variance  between  <<  storehouse"  and  <<  storehouses."  And  yet  the 
Court  afterwards  refused  a  similar  application  to  the  present.*  At 
any  rate,  the  amendment  should  be  confined  to  this  particular  error, 
or  otherwise  the  plaintiff  will  be  at  liberty  to  remodel  his  declaration 
altogether. 

Scarlett  and  Reader ,  contra.    Amendments  of  this  sort  have  lately 
been  allowed  by  the  Court.     And  they  referred  to  Halhead  v.  Mra 
hamSy  3  Taunt.  81,  where  a  similar  application  was  allowed  by  the 
Court  of  Common  Pleas.    And  as  this  is  on  payment  of  costs,  the 
Court  will  grant  leave  to  amend  generally. 

Per  Curiam,  This  nile  must  be  absolute  upon  payment  of  costs. 
The  plaintiff  should  be  at  liberty  to  amend  his  declaration  generally, 
and  the  defendant  may  then  either  plead  de  novo  or  demur  to  the  dec- 
laration, according  as  he  may  be  advised. 

Rule  absolute  accordingly. 

*  This  does  not  appear  by  the  report,  hot  it  wai  certified  to  the  Court  by  Gaaelee,  of  coim- 
td  in  that  canae. 
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LDXMORE,  Gent,  one,  &c.,  v.  LETHBRIDGE,  Gent,  one,  &c., 

p.  898. 

Charge!  for  holding  the  eoarte-leet  of  a  manor  by  the  steward,  are  charges  for  bnsiDeas  eon- 
nected  with  his  profesttonal  character  as  an  attorney,  and  therefore  are  like  conveyancmg 
charges  taxable,  when  found  in  a  bill  containing  other  taxable  items. 

This  was  an  action  brought  by  the  plaintiff,  an  attorney  of  this 
court.  The  bill  of  particulars  delivered,  stated  the  cause  of  action  to 
be ;  Ist,  a  bill  for  paying  fees ;  2d,  bills  of  costs  in  several  actions  of 
ejectment ;  8d,  a  bill  of  fees  and  disbursements  for  holding  the  courts 
leet  of  the  manor  of  Paris  Garden,  in  the  county  of  Surrey,  of  which 
the  plaintiff  was  the  steward.  On  a  summons  being  taken  out,  Bat- 
let,  J.,  ordered  the  two  first  items  to  be  taxed,  but  declined  making 
any  order  as  to  the  last.  A  rule  nisi  was  obtained  by  Coleridge  for 
referring  the  last  bill  of  costs  to  the  master  to  be  taxed,  the  defendant 
undertaking  to  pay  what  was  due,  if  anything.  In  the  affidavits  in 
answer,  it  was  sworn  that  former  bills  for  holding  the  courts  had  been 
previously  paid  containing  similar  charges.  As  to  this  the  defendant 
stated,  that  these  had  been  paid  in  ignorance. 

Patteson  showed  cause.  Here,  the  bill  is  not  taxable.  It  is  true, 
the  bill  of  particulars  contains  some  taxable  items.  But  that  does  not 
make  the  whole  taxable,  it  only  makes  the  other  items,  if  legal  charges, 
and  connected  with  his  professional  character,  taxable :  as  for  instance, 
conveyancing  charges,  mawbray  v.  Fleming^  11  East,  285.  Here,  the 
charges  are  not  of  this  description,  they  are  only  for  work  and  laboor, 
and  money  expended  on  behalf  of  the  defendant,  and  they  consist 
partly  of  disbursements  by  the  steward,  and  partly  of  his  necessary 
expenses,  and  there  are  no  fees  or  allowances  to  the  steward  for  grant- 
ing lea^ses,  &c.  This,  therefore,  was  not  business  connected  with  his 
professional  character  as  an  attorney. 

Coleridge^  contra,  was  stopped  by  the  Court. 

Per  Curiam.  We  think  this  was  business  done  by  the  plaintiff  in 
his  professional  character  as  an  attorney.  The  office  of  a  steward  of  a 
manor  is  one  usually  so  filled,  and  requires  legal  knowledge.  These 
charges  must  therefore  be  subject  to  taxation  under  the  circumstances 
of  this  case.  Rule  absolute.'*' 

•  See  In  re  Aitken,  4  B.  &  A.  49.  ffiU  t.  Humpkngt,  2*Bo8.  k  Pal]  846.  ManhaWM 
ttue,  2  Blacka.  912.    Ex  parte  (7.  C.  CoUtg^  6  TauDt  105,  and  Bayer's  Bep.  228. 
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THE  KING  V.  THE  LONDON  ASSURANCE   COMPANY. 

p.  899. 

The  Coan  will  not  grant  a  mandamoa  to  a  private  trading  corporation  to  permit  a  transfer 
of  atock  to  be  made  in  their  books. 

Puller  applied  to  the  Court  for  a  rule  nisi  for  a  mandamus  to  the 
defendants,  requiring  them  to  permit  a  transfer  to  the  assignees  of  Tim- 
brell,  a  bankrupt,  of  eighty  shares  in  the  capital  stock  of  the  corpora- 
tion, then  standing  in  their  books  in  the  bankrupt's  name.  The  aifida- 
vits  stated,  that  a  commission  issued  against  Timbrell,  who  was  then 
in  partnership  with  two  other  persons,  dated  8th  February,  1821,  under 
which  he  was  declared  a  bankrupt,  and  assignees  appointed.  At  the 
time  he  became  bankrupt  he  held  in  his  own  right,  80  shares  in  the  Lon- 
don Assurance  Corporation,  by  virtue  of  which  he  was  a  director.  By 
the  charter,  no  person  is  qualified  to  be  a  director  uhless  he  has,  at  the 
time  of  being  chosen,  a  given  amount  in  their  stock  in  his  own  name, 
in  his  own  right,  and  for  his  own  use,  and  not  in  trust  for  any  person 
whomsoever ;  and  an  oath  to  that  effect  is  required,  and  was  taken  by 
the  bankrupt  when  he  became  a  director.  By  the  charter,  assignments 
and  transfers  of  stock  must  be  made  in  a  particular  form  therein  pointed 
out,  and  no  other  way  or  method  is  to  be  used,  nor  can  any  transfer 
except  one  so  made,  be  good  or  valid  in  law.  The  company  had  re- 
fused to  permit  a  regular  transfer  of  the  shares  into  the  names  of  the 
assignees  to  be  made,  and  assigned  two  grounds:  1st, because  they  had 
received  a  notice  from  the  solvent  partners  of  the  bankrupt,  that  the 
shares  were  joint  property:  and,  2dly,  that  the  company  themselves 
claimed  a  lien  for  a  debt  due  to  them.  Upon  these  facts  he  contended 
that  the  Court  should  grant  a  mandamus  for  a  transfer  to  the  assignees, 
the  legal  representatives  of  the  bankrupt,  leaving  the  parties  to  establish 
these  claims,  if  valid,  afterwards :  and  he  referred  to  Anont/mous,  2 
Str.  696,  where  a  mandamus  was  granted  to  swear  in  a  director  of  the 
Amicable  Assurance,  which  is  a  company,  like  this,  created  by  a  charter 
from  th6  crown.  The  case  of  Rex  v.  The  Mayor  of  London^  2  T.  R. 
177,  was  the  instance  of  a  mandamus  to  restore  a  person  to  the  office  of 
the  clerk  of  the  Bridge-house  estates,  and  in  Middleton'B  case^  1  Sidf. 
169,  1  Lev.  128,  S.  C.,  a  mandamus  was  granted  to  restore  Middleton 
to  the  treasurership  of  the  New  River  Water  Company.  It  appears, 
therefore,  that  the  Court  have  interfered  in  private  corporations.  Here, 
the  assignees  have  no  remedy  at  law,  unless  the  Court  grant  this  rule, 
and  in  Rex  v.  The  Marquis  of  Stafford,  3  T.  R.  651,  Buller,  J.,  lays 
it  down,  '^  that  a  party  applying  for  a  mandamus  must  make  out  a  legal 
right ;  though,  if  he  show  such  legal  right,  and  there  be  also  a  remedy 
in  equity,  that  will  be  no  answer  to  the  application."  Here,  the 
assignees  have  a  legal  right,  as  representing  the  bankrupt,  to  a  transfer 
of  these  shares.  In  the  case  of  Rex  v.  The  Bank  of  England,  2  B.  & 
A.  620,  there  was  no  legal  right  on  the  part  of  the  applicant.  That 
case  is,  therefore,  distinguishable  from  the  present. 

Per  Curiam.     We  are  not  aware  of  any  instance  of  a  mandamus 
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like  the  present  having  ever  been  granted,  and  if  we  were  to  grant  this, 
we  should  be  called  upon  to  interfere  in  all  cases  of  dispute  between 
Jhe  members  of  private  corporations.  This  company,  although  carried 
on  under  a  royal  charter,  is  a  mere  private  partnership.  But  the  writ 
of  mandamus  is  a  high  prerogative  writ,  and  is  confined  to  cases  of  a 
public  nature.    The  rule,  therefore,  must  be  refused. 

Rule  refused. 


The  KING  v.  The  Earl  of  CADOGAN.— p.  902. 

Where  a  lord  of  m  manor  is  indicted  for  a  nuisance,  in  not  repairing  the  bank  of  a  liver, 
the  Court  will  not  compel  him  to  allow  the  prosecutor,  even  thoug^h  he  is  a  tenant  of  tha 
manor,  to  inspect  the  court  rolls  for  the  purpose  of  obtaining  evidence  in  support  of  the 
prosecution. 

The  defendant  was  indicted  for  a  public  nuisance,  in  not  repairing, 
pursuant  to  his  liability  ratione  tenurae,  a  bank  and  wall  next  to  the 
river  Thames,  and  protecting  from  the  river  a  public  highway,  in  the 
parish  of  Chelsea.     Plea,  not  guilty. 

Chitty  now  moved  for  a  rule,  calling  upon  him,  he  being  the  lord 
of  the  manor  of  Chelsea,  to  permit  the  inspection  of  the  court  rolls  of 
the  court-leet  and  court-baron  of  that  manor,  on  an  adidavit  from  the 
solicitor  for  the  prosecution,  that  such  inspection  was  necessary  for  the 
prosecutor's  case,  and  that  it  had  been  refused.  And  he  contended 
that  this,  though  in  form  a  criminal  proceeding,  was  really  to  try  the 
right  of  repair,  which  was  a  civil  right ;  and,  therefore,  that  this  fell 
within  the  ordinary  principle  in  which  the  inspection  of  corporation 
books,  &c.,  is  ordered  by  the  Court. 

But  the  Court  thought  that  this  was  a  criminal  proceeding,  and  that 
a  party  was  not  under  such  circumstances  bound  to  furnish  evidence 
which  might  ultimately  criminate  himself 

Rule  refused.* 

*  It  did  not  appear  by  the  affidavit,  but  it  was  stated  in  moving  the  rule,  in  answer  to  « 
question  from  the  Court,  that  the  prosecutor  was  a  tenant  of  the  manor. 


ABRAHAM  v.  PUGH.— p.  903. 

No  motion  can  be  made  to  stay  the  proceedings  in  an  action  on  a  judgment  pending  « 
writ  of  error,  until  bail  have  been  put  in  and  perfected. 

Gtiselee  showed  cause  against  a  rule  to  stay  the  proceedings  in  an 
action  on  a  judgment  pending  a  writ  of  error  on  that  judgment  At 
the  time  the  rule  nisi  was  obtained,  bail  had  not  been  put  in  and  per- 
fected, but  before  cause  shown,  that  had  been  done.  He  contended, 
that  the  defendant  had  no  right  to  make  the  motion  till  bail  had  been 
put  in  and  perfected,  and  therefore  the  rule  must  be  discharged,  and 
cited  Smith  v.  Shepherd,  5  T.  R.  9,  and  Bicknell  v.  Longstaffy  6  T 
R.  455. 
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Scarlett  and  Chitty^  contra^  contended  that  the  cases  were  distin- 
gnishable,  on  the  ground  that  here  the  bail  had  now  been  perfected. 

Per  Curiam.  That  is  immaterial;  we  are  to  look  to  the  state  of 
the  circumstances  at  the  time  the  rule  was  obtained;  and  we  think, 
that  in  order  to  expedite  proceedings  in  error,  it  is  at  all  events  right  to 
hold,  that  a  party  shall  not  be  allowed  to  make  any  motion  under  such 
circumstances,  until  he  has  put  in  and  perfected  his  bail. 

Rule  discharged  with  costs. 


NIZETICH  V.  BONACICH.— p.  904. 

Where  •  plaintifll  ahovtly  pTerioai  to  making  an  affidavit  of  debt,  bad  written  a  letter, 
■tating  thai  the  defendant  waa  a  creditor  of  hia,  the  Court  interfered  in  a  Hummary 
way  to  diicharge  the  defendant  oat  of  custoily,  on  affiilnvits  denying  the  debt,  the  plain- 
tiff not  having  denied  the  writing  of  such  letter  by  him,  or  alleged  thai  the  debt  doc 
to  him  had  ariaen  aubaequently  to  it 

Gumey  had  obtained  a  rule  nisi  for  the  discharge  of  the  defendant 
out  of  the  custody  of  the  sheriff  of  Middlesex.  It  appeared  that  the 
defendant,  who  was  a  foreigner,  had  come  over  to  this  country  to  set- 
tle some  affairs  with  the  plaintiff,  against  whom  the  Arm,  of  which  the 
defendant  was  one,claimed  a  balance,  which  by  the  affidavits  was  stated 
to  be  upwards  of  4000/.,  and  it  appeared  also,  that  the  plaintiff,  who 
was  a  prisoner  in  the  King's  Bench,  had  applied  to  the  insolvent  court 
for  his  discharge,  and  in  his  schedule,  had  represented  the  defendant's 
firm  as  creditors  to  the  amount  of  4000/.  There  was  also  a  letter,  dated 
November  d,  1821,  in  the  plaintiff's  hand-writing,  in  which  he  stated 
that  the  defendant's  firm  were  his  principal  creditors.  Notwithstand- 
ing these  circumstances,  the  plaintiff  had  made  the  requisite  affidavit  of 
debt,  and  had  caused  the  defendant  to  be  arrested  on  a  bill  of  Middle- 
sex, indorsed  for  bail  for  2000/.  under  which  he  was  at  present  in  cus- 
tody. The  affidavits  contra,  denied  the  facts  alleged,  with  the  excep- 
tion of  the  letter  above  referred  to, 

Scarlett  showed  cause,  and  contended  tliat  the  Court  would  not  go 
into  the  merits  of  an  arrest  upon  affidavits. 

Gumey,  and  /?.  V.  Richards,  relied  upon  the  hardship  of  the  case, 
and  the  plaintiff's  not  having  denied  the  letter,  or  alleged  that  the  debt 
had  arisen  subsequently  to  it. 

Per  Curiam.  Our  opinion  is  entirely  founded  upon  that  letter,  in 
which  the  plaintiff  speaks  of  the  defendant's  firm  as  his  principal  cre- 
ditors :  now  that  letter  he  couid  not  but  have  denied,  unless  it  were 
genuine.  We  do  not  dispute,  that  in  general  the  rule  is  as  stated  by 
the  plaintiff's  counsel,  but  we  think  this  an  exception.  Our  discharg- 
ing the  present  defendant,  will  not,  however,  afford  a  precedent  for 
many  motions  of  the  kind  in  future. 

Rule  accordingly. 

Noie,  It  being  afterwaida  aoggeated  that  the  letter,  which  waa  in  Italian,  did  not  bear 
the  interpretation  put  upon  it,  that  queation  waa  referred  to  the  maater. 
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WHITE  V.  GOMPERTZ.— p.  905. 

Where  a  defendant  being  preyiously  in  cuttody  in  execution  for  a  debt,  a  deUiner  waa 
lodged  agahfiit  him,  but  for  too  large  a  sum,  and  on  this  being  discovered  in  a  few  houia, 
the  plaintiff  diacontinued  on  payment  of  costs,  and  before  the  payment  of  cofto  lodged  « 
fresh  detainer:  Held,  that  this  second  detainer  was  regular,  and  that  it  was  not  lilLe  the 
case  of  a  fresh  arrest,  which  cannot  be  made  till  the  costs  have  been  paid. 

Chitiy  had  obtained  a  rule  nisi  for  setting  aside  the  last  detainer 
of  the  defendant  in  this  cause,  and  all  proceedings  thereon  with  costs. 
The  affidavits  in  support  of  the  rule  stated,  that  on  the  30th  of  May,  a 
detainer  was  lodged  against  the  defendant,  then  a  prisoner  in  the  King's 
Bench,  for  1785/.  And  on  the  3 1st  of  May,  this  defendant  was  dis- 
charged as  to  this  detainer,  and  a  fresh  detainer  lodged  for  1180/.  only. 
The  plaintiff  on  the  same  day  served  a  notice  to  discontinue  the  first 
action  on  payment  of  costs,  and  on  1st  June,  the  costs  were  taxed  and 
paid.  The  defendant  was  previously  in  custody  in  execution  for  317/. 
at  the  suit  of  another  person.  The  affidavits  on  the  other  side  stated 
that  it  was  merely  a  mistake,  and  that  in  a  few  hours  after  it  was  dis- 
covered, notice  was  sent  to  the  Marshal,  that  the  defendant  was  only 
to  be  detained  for  1180/.  and  on  the  next  day  the  discontinuance  took 
place. 

Denman  showed  cause,  and  contended  that  this  was  not  the  case  of 
a  new  arrest,  but  only  a  correction  of  the  former  one.  And  here  the 
defendant  has  sustained  no  inconvenience,  for  the  mistake  being  dis- 
covered, notice  of  it  was  immediately  given  to  the  Marshal. 

Chittyy  contra.  Here  the  defendant  has  been  detained  for  several 
hours  on  a  debt  of  1785/.,  whereas  he  ought  to  have  been  detained  for 
only  1180/. ;  and  in  order  to  obtain  the  rules,  he  must  give  security  to 
the  Marshal,  which  is  thereby  altered.  He  cited  Moiling  v.  BuckhoUz^ 
8  M.  &  S.  153,  which  was  the  case  of  an  arrest  upon  a  fresh  writ,  and 
contended  that  there  was  no  distinction  between  that  cause  and  the 
present. 

The  Court  were,  however,  of  opinion,  that  the  cases  were  distin- 
guishable. Here  the  defendant  was  previously  in  custody.  This  is 
merely  rectifying  a  mistake  in  the  amount  for  which  he  was  detained, 
which  might  have  been  done  without  discontinuing.  And  the  plaintiff 
is  not  to  be  prejudiced  by  having  discontinued,  and  thereby  placed  the 
defendant  in  a  better  situation. 

Rule  discharged  with  costs. 
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BLACKHURST  v.  BULMER.— p.  907. 

When  a  cause  stood  in  the  paper  below  tbe  last  cause  mentioned  in  the  written  list  affixed 
%i  the  outside  of  the  court,  and  was  tried  (being  stated  to  be  an  undefended  cause)  the 
counsel  for  the  defendant  objecting  to  it,  und  declbding  to  appear :  Heldj  that  the  trial  was 
regular,  and  the  Court  refused  a  new  trial,  there  being  no  affidavit  of  merits. 

This  case  stood  No.  90,  in  the  printed  list  at  the  sittings  in  term : 
the  defendant's  counsel  objected  to  its  being  tried  out  of  its  turn,  and 
declined  to  appear  for  the  defendant.  The  written  list  of  causes,  af- 
fixed in  the  usual  way  on  the  outside  of  the  court,  did  not  extend  be- 
yond No.  26,  of  the  printed  list.  The  cause  was,  however,  tried  by 
Best,  J.,  on  the  ground  stated  to  him,  that  there  was  no  substantial  de- 
fence to  the  action ;  and  that  there  were  witnesses  for  the  plaintiff  re- 
maining in  town  on  purpose,  whose  residence  was  in  Lancashire.  No 
affidavit  of  merits  was  now  produced  in  support  of  the  application. 

2>.  F,  Jones  now  moved  for  a  new  trial  in  this  case,  and  contended 
that  the  trial  was  irregular.  The  present  case  ffoes  a  great  deal  fur^ 
ther  than  Fourdrinier  v.  Bradbeny^  8  B.  &  A.  828,  for  if  this  verdict 
can  be  supported,  any  cause  in  the  printed  list  at  whatever  distance, 
may  be  taken,  and  a  defendant  applying  to  set  aside  the  verdict,  may 
be  compelled  to  swear  to  merits.  If  this  be  so,  the  written  list  would 
have  the  effect  of  misleading  instead  of  assisting  the  persons  interested. 
Besides,  if  this  be  regular,  both  counsel  and  attorneys  will  be  obliged 
to  attend  during  the  whole  of  the  sittings  de  die  in  diem,  and  the  un- 
certainty will  also  be  most  inconvenient  both  to  parties  and  witnesses. 

Abbott,  C.  J.  There  is  no  injustice  in  the  particular  case,  inasmuch 
as  the  defendant  does  not  venture  now  to  swear  to  merits.  Nor  is 
there  in  the  present  instance  any  inconvenience,  either  to  the  counsel  or 
the  attorney  for  the  defendant,  for  both  were  in  fact  present  at  the  time 
of  the  trial,  but  the  counsel,  as  a  matter  of  policy,  did  not  choose  to 
appear.  With  respect  to  the  general  rule,  it  may  be  doubted  whether 
the  modem  practice  of  putting  up  written  lists  has  not  done  more  harm 
than  good ;  but  at  all  events  it  cannot  be  permitted  that  a  defendant  in 
any  case  shall  prevent  a  judge  from  trying  a  cause  in  the  printed  paper, 
that  he  may  think  proper,  merely  for  the  purpose  of  delay,  or  at  leasi 
without  showing  some  substantial  ground  either  of  justice  or  conveni- 
ence. 

Rule  refused. 
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OLIVA  V.  JOHNSON.— p.  908. 

Where  m  plainttflf  eorried  on  bosineM  abroad,  and  had  no  permanent  readenoe  in  £ng:land, 
but  was  in  England  at  the  time  of  bringing  the  action,  and  it  wna  sworn,  had  no  inten- 
tion of  leaving  the  country  :  UeM^  that  thia  i^aa  no  auflicient  answer  to  an  application  for 
fecurity  for  casta,  inasmuch  as  it  was  not  diatinctly  sfwom  that  he  resided  and  intended 
to  continue  to  reside  here :  i/e/t/,  also,  that  it  is  no  answer  to  sucli  application,  that  the 
action  is  brought  in  pursuance  of  liberty  reoerved  by  the  Yice-Chancvilor,  it  not  being 
brought  by  bk  diractioii. 

A  RULE  nisi  had  been  obtained  in  this  case  for  security  for  costs, 
and  staying  proceedings  in  the  mean  time.  The  affidavits  on  the  part 
of  the  defendants  stated,  that  the  plaintiff  carried  on  at  Qaebec,  in  Ca- 
nada, the  business  of  an  auctioneer  and  general  merchant,  having  no 
house  of  trade  or  permanent  residence  in  this  country,  and  that  as  de- 
ponent was  informed  and  believed, the  plaintifTwas  a  Canadian  by  birth, 
and  had  permanently  resided  at  Quebec,  except  during  his  occasional 
visits  to  this  country  on  matters  connected  with  business.  The  affida- 
vits of  the  plaintiff's  attorney  stated,  that  the  plaintiff  had  resided  at 
Liverpool  for  upwards  of  twelve  months,  and  still  resided  there;  and 
that  deponent  did  not  believe  that  the  plaintiff  had  any  intention  of 
leaving  the  kingdom,  as  he  had  often  told  him  (the  attorney)  that  he 
had  not  The  affidavit  further  stated  that  the  defendant  had  sued  out 
a  commission  of  bankrupt  against  him,  which  being  disputed  by  the 
plaintiff,  the  Vice-Chancellor  ordered  the  plaintiff's  petition  to  stand 
over,  with  liberty  to  him  to  bring  an  action  at  law,  to  try  the  validity 
of  the  commission, and  that  the  present  action  was  accordingly  brought 
for  that  purpose. 

D.  F.  JoneB  now  showed  cause.  The  defendi^nt  is  not  entitled  to 
demand  security  for  costs.  In  Porrier  v.  Carter^  1  H.  Bl.  106,  it  wm 
held  that  a  plaintiff  is  not  compellable  to  find  security  for  costs,  on 
the  ground  of  his  being  a  foreigner,  if  be  reside  in  England :  and  in 
Maria  v.  Hall^  2  Bos.  &  Pul.  236,  the  Court  adopted  the  same  rule 
even  where  the  plaintiff  was  not  voluntarily  resident  here,  but  was  a 
prisoner  of  war,  actually  confined  in  prison ;  nor  will  the  Court  re- 
quire security  for  costs  on  the  ground  of  the  plaintiff  being  a  bank- 
rupt. Anonymous^  2  Taunt.  61.  Besides,  it  is  a  decisive  answer  to 
the  present  application,  that  this  is  an  action  brought  in  pursuance 
of  liberty  granted  by  the  Vice-Chancellor,  upon  the  hearing  of  a  peti- 
tion in  bankruptcy,  for  the  purpose  of  trying  the  validity  of  the  com- 
mission. In  M'Cullock  V.  Robinson^  2  New  Rep.  852,  the  Court  of 
Common  Pleas  decide<l,  that  security  for  costs  could  not  be  required 
in  an  action  of  this  kind,  even  though  the  plaintiff  with  all  his  familv 
were  at  the  time  gone  to  reside  at  New  York  in  North  America.  It 
would  be  most  unreasonable  to  stay  proceedings  until  security  given, 
when  the  defendant  has  taken  all  the  plaintiff*8  property  under  the 
commission,  and  when  his  right  to  take  the  property  is  the  distinct 
object  of  the  action. 
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Parktj  contra^  having  observed  that  this  was  an  action  brought  not 
by  the  direction  of  the  Vice-Chancellor,  but  merely  in  pursuance  of 
liberty  reserved,  the  petition  being  ordered  to  stand  over  in  the  mean- 
time, was  stopped  by  the  Court. 

Per  Curiam.  As  to  the  first  point,  the  aflSdavit  is  not  suflScient :  it 
should  go  further,  and  state  that  the  plaintiff  has  been,  and  is  now  a 
resident  in  this  country,  and  that  he  intends  to  continue  to  reside  here. 
As  to  the  second  point,  the  case  of  an  action  brought  by  the  direction 
of  the  Vice-chancellor,  differs  widely  from  that  of  an  action  brought 
merely  in  pursuance  of  leave  or  liberty  reserved.  If  this  had  been  a 
case  of  the  former  kind,  it  would  have  been  distinctly  within  the  au- 
thority  of  M'Ctt /lock  and  Robhison,  But  as  it  is,  the  plaintiff  may  apply 
to  the  Vice-Chancellor  for  his  directions,  as  to  security  for  costs  bemg 
or  not  being  required :  we  cannot  take  this  case  out  of  the  general  rule. 

Rule  absolute. 


MEASURE  V,  GEE.— p.  910. 

A  testator  devised  certain  estates  to  his  dsughter  for  life,  and  after  her  decease  to  her  son 
A.  B.  on  tn&nt,  for  life,  and  after  the  detetmination  of  that  estate  by  forfeitare  or  other- 
wise to  trqitees,  to  preserve  contingent  remainderay  but  to  permit  A.  B.  to  receive  the 
profita  during  baa  life,  and  after  the  decease  of  A.  B.,  then  to  the  heirs  of  his  bodj  for  ever, 
with  a  devise  over  in  caae  of  failure  «if  his  issue :  Hetd,  that  A.  B.  took  an  estate  tail  in 
remainder. 

The  following  case  was  sent  by  the  Vice-Chancellor  for  the  opinion 
of  this  Court. 

On  the  3d  May,  1792,  John  Hardy  made  his  will,  duly  executed  to 
pass  freehold  estates,  and  in  the  will  were  the  following  clauses.  And 
as  to  my  real  and  personal  estate,  I  give  and  devise  the  same  in  man- 
ner following,  (that  is  to  say,)  <<  First,  I  give  and  devise  unto  my  grand- 
daughter, Ann  Alcoek,  and  to  her  heirs  and  assigns  for  ever,  all  those 
my  arable,  meadow,  or  pasture  lands,  hereditaments  and  premises^  situ- 
ate, lying,  and  being,  in  Leverington,  in  the  isle  of  Ely,  in  the  county 
of  Cambridge,  which  I  purchased  of  the  trustees  of  Mr.  Daniel  Swaime, 
but  in  case  it  shall  happen,  that  my  said  grand-daughter,  Ann  Alcoek, 
shall  depart  this  life  unmarried,  and  without  issue  of  her  body  lawfully  to 
be  begotten,  then  I  give  and  devise  the  said  arable,  meadow,  or  pasture 
lands,  hereditaments,  and  premises  unto  my  daughter  Ann,  the  wife  of 
William  Tatam,  her  heirs  and  assigns  for  ever.  Also  I  devise  unto  my 
said  daughter,  Ann  Tatam,  all  the  residue  and  remainder  of  all  my 
freehold  and  copyhold  messuages,  lands,  &c.  and  with  their  and  every 
of  their  rights  and  appurtenances,  the  copyhold  part  thereof  I  have 
duly  surrendered  to  the  use  of  this  my  last  will,  to  hold  the  said  free- 
hold and  copyhold  messuages,  lands,  &c.  with  their  appurtenances,  unt(> 
my  daughter,  Ann  Tatam,  for  the  term  of  her  natural  life;  and  after 
her  decease,  then  I  give  the  said  messuages,  lands,  &c.  with  their  ap- 
purtenances, unto  John  Tatam,  an  infant,  the  only  son  of  my  daughter, 
Ann  Tatam,  for  the  term  of  his  natural  life ;  and  after  the  determina- 
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tion  of  that  estate  by  forfeiture  or  otherwise,  then  I  give  and  devise  the 
said  messuages,  lands,  &c.  with  their  appurtenances,  unto  Henry  Boul 
ton  and  James  Measure,  and  their  heirs,  during  the  life  of  the  said 
John  Tatara,  upon  trust  to  preserve  the  contingent  uses  and  estates, 
hereinafter  limited  and  devised,  from  being  defeated  and  destroyed, 
and  for  that  purpose,  to  make  entries  or  bring  actions,  as  the  case  shall 
require ;  but  nevertheless,  to  permit  the  said  John  Tatam,  and  his  as- 
signs, during  the  term  of  his  natural  life,  to  receive  and  take  the  rents 
and  profits  thereof,  for  his  and  their  own  use ;  and  from  and  after  the 
decease  of  the  said  John  Tatam,  then  I  devise  the  said  messuages, 
lands,  &c.  with  their  appurtenances,  unto  the  heirs  of  the  body  of  the 
said  John  Tatam,  lawfully  to  be  begotten,  his,  her,  and  their  heirs,  and 
assigns,  for  ever ;  but  in  case  it  shall  happen,  that  there  sfiull  be  failure 
of  issue  of  the  body  of  the  said  John  Tatam  lawfully  to  be  begotten, 
then  there  was  a  devise  over  to  the  two  daughters  of  Aim  TatanL** 
The  question  for  the  opinion  of  this  Court  was,  whether  John  Tatam, 
the  son,  took  an  estate  tail  in  remainder  in  the  estate  and  premises  in 
question,  under  and  by  virtue  of  the  will  of  John  Hardy.  Tlie  case 
was  argued  at  the  sittings  before  last  Michuelmas  term,  by 

Preston^  for  the  plaintiff.  By  the  settled  rules  of  law  John  Tatam 
took  an  estate  tail  under  this  will.  It  is  a  general  rule,  that  when  an 
estate  is  limited  to  one  for  life,  a  subcsquent  limitation  to  the  heirs  of 
the  body  of  that  person  creates  an  estate  tail  in  the  donee  for  life. 
This  is  laid  down  in  Mr.  Fearne*s  Essay  on  Contingent  Remainders, 
p.  161,  Cth'  edition,  where  all  the  authorities  on  the  subject  are  col- 
lected. The  rule  in  Shelley* %  case  imposes  this  effect  on  the  several 
gifts.  Morris  v.  Ward,  8  Term  Rep.  618,  2h'oughton  v.  Langley,  2 
Ld.  Raym.  873,  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437,  and  Couhon 
V.  Oouhofij  2  Atk.  247,  are  the  more  relevant  authorities.  In  the  last 
case  the  devise  was  to  Robert  Goulson  for  life ;  remainder  to  trustees 
during  his  life,  to  preserve  contingent  remainders ;  remainder  to  the 
heirs  of  the  body  of  Robert  Coubon.  It  was  held,  that  by  the  devise 
to  the  heirs  of  his  body,  he  took  an  estate  tail ;  and  the  authority  of 
that  case  was  confirmed  by  the  decision  in  Hodgson  v.  Ambrose^  Dougl. 
887.  But  the  case  of  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437,  is 
the  authority  more  immediately  applicable.  The  language  of  the  Court 
there  is  full,  clear,  and  precise  in  favour  of  the  plaintiff,  and  shows 
that  these  limitations  created  an  estate  tail.  In  that  case,  and  also  in 
Shelley* s  case,  1  Rep.  93,  from  which  the  general  rule  derives  its  de- 
nomination, there  were  words  of  superadded  limitation ;  and  whether 
the  second  gift  be  to  heirs  males  of  the  body  and  their  heirs  males  of 
their  bodies,  or  their  heirs  of  their  bodies,  or  their  heirs,  does  not  pre- 
vent the  application  of'the  rule.  These  words  of  superadded  limitation 
will  convert  the  words  "  heirs  or  heirs  males  of  the  body,"  into  words 
of  purchase  or  designation.  In  all  these  cases  the  words  of  super- 
added limitation  were  rejected,  as  far  as  they  did  not  quadrate  with 
the  intention  of  creating  an  estate  tail,  by  means  of  the  words  ^*  heirs  or 
heirs  male  of  the  body."  So  in  this  case,  the  words  "his,  her,  and 
their  heirs  for  ever,*'  must  be  discarded.     The  words  of  limitation 
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over  establish  the  general  intention,  that  John  Tatam  was  to  be  the 
stock  of  tbe  family  and  the  donee  in  tail.  In  order  to  convert  the 
words  '*  heirs  of  the  body"  into  words  of  designation,  giving  interests 
by  purchase,  it  would  be  incumbent  on  the  defendant  to  show  that 
these  terms  were  used  in  the  sense  of  '^  children."  No  such  intention 
can  be  collected  from  this  will,  and  thi^t  construction  would,  in  this 
case,  defeat,  not  advance  the  intention.  It  would  be  very  inconvenient, 
independently  of  disturbiilff  settled  rules,  to  treat  two  or  more  children 
as  joint-tenants  in  fee ;  and  yet  that  is  the  only  construction  which  the 
defendant  can  aim  to  establish. 

Sugdetif  contra.  The  law  is  not  now  as  laid  down  by  Mr.  Feame. 
The  case  of  OouUan  v.  Ooulson  came  tinder  the  consideration  of  the 
Court  in  Hodgnon  v.  Ambro^e^  and  the  Court  adhered  to  it.  only  because 
it  has  stood  as  law  for  so  many  years.  The  old  rule,  however,  is  broken 
in  upon  by  several  decisions.  In  Doe  v.  Perryny  8  Term  Rep.  484, 
the  estate  was  devised  to  A.,  the  wife  of  B.,  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the  children 
of  A.  and  B.  and  their  heirs  for  ever,  to  be  divided  among  them  equally,  , 
and  if  one  child,  to  such  only  child,  and  his  or  her  heirs  for  ever,  and 
for  default  of  such  issue,  remainder  over.  At  the  death  of  the  devisor, 
A.  and  B.  had  no  child.  It  was  held,  that  the  estate  limited  to  their 
children  was  a  contingent  remainder  in  fee,  which,  on  the  birth  of  a 
child,  vested  in  that  child,  subject  to  open  and  let  in  those  that  might 
be  bom  afterwards,  and  that  the  remainders  over  would  be  defeated  by 
that  estate  becoming  vested,  and  that  the  words  '*  for  default  of  such 
issue"  in  such  a  case,  meant  ^'  for  default  of  such  children."  In  Ghetton 
V.  ITawardj  6  Taunt.  94,  the  devise  was  to  the  testator's  wife,  of  all  his 
real  estate,  she  first  paying  his  debts  and  funeral  expenses,  and  after 
her  decease  to  the  heirs  of  her  body,  share  and  share  alike,  if  more 
than  one ;  and  in  default  of  such  issue  to  be  begotten  by  testator,  to  be 
at  her  own  disposal.  There  being  children  of  the  testator  and  his  wife, 
it  was  held,  that  the  wife  took  only  an  estate  for  life,  with  remainder 
to  the  children,  as  tenants  in  common  in  fee.  In  Doe  v.  Goffj  11 
East,  668,  the  testator  devised  an  estate  to  his  wife  for  life,  anaafter 
her  decease  to  his  daughter  Mary,  and  to  the  heirs  of  her  body,  to  be 
begotten,  as  tenants  in  common,  and  not  as  joint- tenants ;  but  if  such 
issue  should  die  before  she  or  they  attained  21,  then  to  his  son  Joseph, 
in  fee;  and  then  he  devised  another  estate  to  his  wife  for  life,  remain- 
der to  his  son  Joseph,  and  the  heirs  of  his  body,  begotten  or  to  be 
begotten ;  but  if  he  died  without  issue,  or  such  issue  all  died  before  he 
or  they  attained  21,  then  to  his  daughter  Mary,  and  the  heirs  of  her 
body,  begotten  or  to  be  beffotten,  such  issue,  if  more  than  one,  or  take 
as  tenants  in  common.  It  was  held,  that  the  daughter  Mary  took 
only  an  estate  for  life  in  the  first  estate,  with  remainder  to  all  her 
children  equally  as  purchasers.  In  Merest  v.  JameSj  1  Brod.  k  B. 
484,  there  was  a  devise  of  freehold  and  copyhold  lands  to  trustees,  for 
the  use  of  the  testator's  daughter  for  life,  and  after  her  decease,  then 
to  the  use  of  the  issue  of  her  body,  lawfully  begotten ;  and  in  default 
of  such  issue,  or  in  case  none  of  such  issue  lived  to  attain  the  age  of 
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21  years,  then  as  to  the  lands  at  H.,  over  to  the  devisor's  brother  S. 
for  life,  and  after  his  decease  to  the  use  of  the  issue  of  his  body,  or  in 
default  of  such  issue,  or  in  case  none  of  such  issue  lived  to  attain  21 
years,  then  to  devisor's  brother  H.  for  life,  and  after  his  decease,  to 
the  issue  of  his  body,  lawfully  begotten,  and  in  default  of  issue,  then 
to  devisor's  sister  £.,  her  heirs  and  assigns  for  ever;  and  as  to  the 
lands  of  W..^  upon  the  death  of  his  daughter  without  issue,  or  if  issue, 
they  should  not  live  to  attain  21  years,  to  his  brother  H.,  his  heirs  and 
assigns ;  and  after  the  death  of  his  daughter,  without  issue  as  afore- 
said, all  the  messuage  at  S.  to  his  sister  E.,  her  heirs  and  assigns :  It 
was  held,  that  the  daughter  took  an  estate  for  life  in  the  premises. 
This  decision  must  have  proceeded  on  the  ground,  that,  upon  the 
whole,  the  testator,  by  the  word  issuer  meant  children.  Now,  here  the 
case  differs  from  Hodgson  v.  Ambrose^  for  not  only  is  there  a  limitation 
to  preserve  contingent  remainders,  but  there  are  superadded  words  of 
limitation  to  the  gift  to  the  heirs  of  the  body.  The  case,  therefore, 
falls  within  the  later  authorities  which  I  have  cited. 

Abbott,  C.  J.  In  all  the  cases  cited  by  the  defendant's  counsel,  a 
manifest  intent  appeared  on  the  face  of  the  will,  that  the  children 
should  take  different  interests  from  estates  tail.  We  will,  however, 
consider  the  case,  and  send  our  certificate. 

The  following  certificate  was  sent : 

This  case  has  been  argued  before  us,  and  we  are  of  opinion,  that 
John  Tatam,  the  son,  took  an  estate  tail  in  remainder  in  the  premises 
named. 

C.  Abbott, 

G.  S.   HOLROTD, 

W.  D.  Best. 


LOWE  V.  Sir  WILLIAM  MANNERS,  Bart.— p.  917. 

R.  Lowe,  by  will,  devued  all  hit  landed  estates  to  trustees,  and  beqaeathed  10,000/.  as  m 
portion  to  his  daughter,  G.  L.,  but  in  caae  she  should  marry  any  one  of  his  three  kin»- 
men  named  in  the  will,  he  gave  to  whichever  of  them  she  married  certain  estates 
therein  specified,  he  taking  the  name  of  Lowe,  and  settling  upon  her  an  annuity  of 
lOOOA  a  year  during  her  life,  and  in  case  that  circumstance  did  not  take  place  with  his 
daughter,  C.  L.,  he  then  directed  that  it  might  be  offered  to  his  other  daughter.  A,  L.,  ia 
every  particular;  and  in  case  neither  daughter  should  marry  in  the  manner  above 
mentioned,  then  he  directed  that  his  daughters  should  have  10,000A  each,  and,  in  that 
case,  he  gave  all  his  estates  to  W.  D.,  his  kinsman,  for  ever,  on  his  and  his  heirs  taking* 
the  name  of  Lowe  irrevocably.  After  the  date  of  this  will  C.  L.  married  one  W.  U., 
who  was  not  one  of  the  persons  named  in  the  will  who  would  have  become  entitled 
to  the  estate  after  ahe  married  him,  and  the  testator  paid  her  a  marriage  portion;  and 
afterwards  by  a  codicil  to  his  will  reciting  her  marriage,  and  that  he  had  given  her  m 
fortune,  he  revoked  all  devises  and  bequests  in  her  fiivour  contained  in  his  original  wilt, 
and  also  all  claim  which  her  husband  W.  H.  might  have  to  any  of  his  real  and  peisonal 
estates  by  virtue  of  his  marriage  with  his  daughter  C.  L.,  and  by  virtue  of  his  nid  will, 
and  in  lieu  thereof  be  bequestihed  unto  each  of  their  children  a  pecuniary  legacy,  and  ho 
then  directed  that  in  case  his  other  daughti*r  should  marry  either  of  the  persons  mentioned 
in  his  will,  then  upon  condition  that  either  of  those  pemms  whom  she  married,  or  his 
Heirs,  would  accept  take,  and  use  the  name  of  Lowe  only,  he  gave  all  his  real  and  per- 
sonal estate  unto  such  of  those  persons  whom  she  married,  and  his  heirs ;  and  in  case 
his  daughter,  A.  L.,  should  not  many  either  of  the  persons  mentioned  in  bis  will,  or  if 
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she  married  one  of  them,  and  he  refaaed  to  accept,  take,  or  uae  the  name  of  Lowe,  in  that 
case  he  revoked  ail  his  deviaeB  and  bequea-a  coniained  in  hia  will  and  codicil  in  her  fa- 
vour, and  in  lieu  thereof  bequeathed  her  10,000/.  The  testator  died  soon  after  the  date 
of  his  codidJ,  and  his  daughter,  A.  L.,  afterwards  married  T.  F..  who  was  not  one  of  the 
peraona  named  in  the  will  who  would  have  been  eiiiitlcd  u>  the  eatate  in  the  event  of  her 
having  married  him,  and  upon  that  occasion  the  10,000/.  was  paid  to  her,  and  W.  D.  then 
entered  upon  the  teatator*^  eetatea,  and  took  upon  himseli'  the  name  of  Lowe,  and  suffer- 
ed a  recovery :  Hdd,  that  W.  D.  was  aeized  of  an  undefeasible  estate  in  fee  simple  in  the 
estate  in  qaeetton. 

The  Vice-chancellor  sent  the  following  case  for  the  opinion  of  this 
Court.  Richard  Lowe  being  seized  in  fee  simple  of  an  undivided 
moiety  of  the  North-Witham  Wood,  and  of  several  closes  in  North- 
Withani  and  elsewhere  in  the  county  of  Lincoln^  and  of  other  freehold 
estates,  duly  made  and  published  his  last  will  in  writing,  bearing  date 
the  5th  day  of  February,  1781,  and  duly  executed  and  attested,  so  as 
to  pass  freehold  estates,  and  amongst  other  things  devised  as  follows : 
<«  I  give  all  my  landed  estates  in  the  different  counties  of  Derby,  Bed- 
ford, Lincoln,  Wilts,  and  Middlesex,  to  my  three  friends,  E.  Mills  Mun- 
dy,  Robert  Williams,  and  Kempe  Brydges,  for  the  uses  thereinafter 
mentioned,  appointing  them  executors  of  this  my  last  will.  10,000/.  I 
give  as  a  portion  to  my  daughter  Charlotte  Layton,  otherwise  Char- 
lotte Lowe,  5000/.  of  which  to  be  paid  on  the  day  of  her  marriage,  and 
5000/.  in  one  year  after,  on  condition  she  marries  with  the  consent  of 
any  two  of  my  aforesaid  executors  to  a  man  of  character  and  fortune, 
sufficiently  unincumbered  to  make  a  proper  settlement  upon  her ;  but 
in  case  she  should  marry  with  her  own  consent  any  one  of  my  three 
kinsmen,  William,  Thomas,  or  John  Drury,  her  choice  beginning  with 
the  eldest,  then  Thomas,  and  then  John,  my  will  is,  that  if  any  one  of 
them  takes  place,  which  ever  of  them  she  chooses,  I  give  him  all  the 
Denby  and  Locke  estates  on  taking  the  name  of  Lowe,  and  settling  one 
annuity  or  rent-charge  of  1000/.  a  year  during  her  life;  and  in  case  the 
aforesaid  circumstance  should  not  take  place  with  my  daughter  Char- 
lotte, I  then  will  that  it  may  be  offered  to  my  daughter  Ann  Layton, 
otherwise  Lowe,  in  every  particular.  And  I  charge  the  aforesaid 
estates  in  Bedfordshire,  Lincoln,  and  Wilts,  with  the  aforesaid  sum  of 
10,000/.  on  the  special  conditions  aforesaid,  to  either  of  them  that  shall 
not  marry  as  aforesaid.  And  should  neither  of  the  above  marriages 
take  place,  I  will  that  any  one  of  the  sons  of  my  executors,  Edward 
Mills  Mundy,  and  a  liking  should  take  place,  that  on  their  taking  the 
name  of  Lowe,  and  tnaking  the  same  settlement,  the  estates  shall  be 
theirs  and  their  heirs  male  for  ever.  I  will  that  the  income  of  my 
fortune  shall  be  the  property  of  the  person  who  marries  either  of  my 
aforesaid  daughters,  and  his  heirs,  for  ever,  taking  the  name  of  Lowe, 
and  that  the  entail  be  continued  on  all  my  fortune  not  to  be  disposed 
of  or  mortgaged,  but  for  the  sole  use  of  the  income  only  to  the  name 
of  Lowe  for  ever ;  and  should  it  so  happen  that  neither  of  my  afore- 
said daughters  should  marry  in  the  manner  i  have  mentioned,  or  to 
some  worthy,  good  man,  of  an  estate  in  fee  of  not  less  than  500/.  in 
land  or  real  property,  unincumbered  of  10,000/.,  I  will  that  my  said 
daughters  have  ir,000/.  each,  to  be  paid  by  my  executors  at  such  time 
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as  they  or  any  two  of  them  think  proper.  And  then  I  give  all  my 
estates,  both  landed  and  personal,  to  my.  kinsman  William  Drury,  and 
his  heirs  male  for  ever,  on  his  and  his  heirs  taking  the  name  of  Lowe 
irrevocably.*'  After  the  date  of  the  will,  Charlotte  Layton,  otherwise 
Lowe,  married  William  Heath,  and  upon  that  occasion,  Richard  Lowe 

f)aid  her  a  marriage  portion.  Richard  Lowe  afterwards  made  and  pub- 
ished  a  codicil  in  writing  to  his  will,  bearing  date  the  25th  day  of  May, 
1785,  part  whereof  was  in  the  words  following :  "  This  is  a  codiril  to 
the  last  will  and  testament  of  me,  Richard  Lowe,  Esq.,  and  to  be  taken 
M  part  thereof.  Whereas,  in  and  by  my  last  will  and  testament,  bear- 
ing date  the  5th  day  of  February,  1781, 1  have  appointed  Edward  Mil- 
ler Mundy,  Robert  Williams,  and  Kempe  Brydges,  my  trustees  and  ex- 
ecutors. Now  I  hereby  revoke  that  appointment ;  .and  I  hereby  ap- 
point the  said  Edward  Miller  Mundy,  together  with  John  Radford  and 
Evan  Lewis,  executors  of  my  last  will.  And  I  devise  and  bequeath 
unto  them  and  their  heirs,  all  my  real  and  personal  estates,  to  hold  to 
them  and  their  heirs  to  the  use  of  such  person,  and  upon  such  events, 
and  under  such  conditions,  and  subject  to  such  charges  as  are  men- 
tioned and  declared  in  and  by  my  said  last  will  and  testament  And, 
whereas,  since  the  making  of  my  said  will,  one  of  my  daughters, 
Charlotte  Lowe,  otherwise  Layton,  hath  intermarried  with  William 
Heath,  Esq.,  on  which  marriage  I  gave  my  said  daughter  a  fortune, 
therefore  I  do  hereby  revoke  and  make  void  all  the  devises  and  be- 
quests contained  in  my  said  will  for  the  benefit  of  my  said  daughter. 
Charlotte  Heath.  And  I  do  hereby  also  revoke  and  make  void  all 
claim  and  right  which  the  said  William  Heath  might  have  to  any  of 
my  real  and  personal  estates  by  virtue  of  his  marriage  with  my  said 
daughter,  Charlotte  Heath,  and  under  and  by  virtue  of  any  devise  or 
clause  in  my  said  will,  or  any  construction  thereof,  and  in  lieu  thereof. 
I  give  and  bequeath  unto  each  of  the  children  of  the  said  William 
Heath,  to  be  begotten  on  the  body  of  my  said  daughter,  (except  an 
eldest  or  only  son,)  the  sum  of  2000/.,  to  be  paid  to  such  of  them  as 
shall  be  a  son  or  sons  at  the  age  of  21  years,  and  to  such  of  them  as 
shall  be  a  daughter  or  daughters  at  the  age  of  21  years,  or  day  of  mar- 
riage, which  shall  first  happen.  And  I  hereby  charge  my  real  estates 
with  the  payment  thereof.  And  in  case  my  other  daughter,  Ann  Lowe, 
otherwise  Layton,  should  marry  either  of  the  gentlemen,  and  in  the 
manner  mentioned  in  my  said  will,  then  upon  this  express  condition, 
that  either  of  those  gentlemen  whom  she  may  so  marry,  and  his  heirs, 
will  accept,  take,  and  use  the  name  of  Lowe  only,  I  give  all  my  real  and 
personal  estates,  subject  to  my  debts,  funeral  expenses,  and  legacies,  and 
also  subject  to  a  rent  charge  of  1000/.  per  annum  to  my  said  daughter, 
Ann  Lowe,  otherwise  Layton,  for  her  life,  and  independent  of  her  hus- 
band, unto  such  of  those  gentlemen  whom  she  may  so  marry,  and  his 
heirs.  And  in  case  my  said  daughter,  Ann  Lowe,  otherwise  Layton, 
shall  not  choose  to  marry  either  of  those  gentlemen  whom  I  have  men- 
tioned in  my  will  for  that  purpose,  or  if  she  does  marry  one  of  them« 
and  he  should  refuse  to  accept,  take,  and  use  the  name  of  Lowe,  in  such 
case  I  hereby  revoke  all  devises  and  bequests  contained  in  my  said  wili 
and  this  my  codicil  to  my  said  daughter  Ann,  and  in  lieu  thereof  I  give 
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•and  devise  unto  her  10,000/.,  to  be  paid  to  her  at  the  age  of  21  years, 
or  day  of  marriage,  which  should  first  happen.  And  I  hereby  charge 
my  real  and  personal  estates  with  the  payment  of  the  said  10,000/. 
and  the  interest  thereof  as  aforesaid,  and  "hi  all  respects  subject  and 
conformable  to  this  my  codicil,  I  do  confirm  my  last  will  and  testa- 
ment" Soon  after  the  date  of  the  codicil  Richard  Lowe  died,  nmd  in 
the  year  1789,  Ann  Layton,  otherwise  Lowe,  married  the  honorable 
Thomas  Fane,  who  at  the  time  of  the  marriage,  had  not  an  estate  in 
fee  of  not  less  than  500/.  in  land  or  real  property,  unincumbered  of 
10,000/.  And  upon  the  occasion  of  that  marriage,  the  portion  of  10,- 
000/.  given  to  her  by  the  codicil  of  Richard  Lowe,  was  paid  to  her  out 
of  his  personal  estate  ;  and  William  Drury  entered  into  the  possession 
of  the  testator's  undivided  moiety  of  the  said  wood  and  woodlands 
and  closes,  in  the  county  of  Lincoln,  and  of  his  other  freehold  estates, 
and  took  upon  himself  the  name  of  Lowe  in  addition  to  the  name  of 
William  Drury.  In  Michaelmas  term,  1790,  William  Drury  Lowe 
duly  sufiered  a  common  recovery  with  double  voucher  of  the  said  un- 
divided moiety  of  the  said  wood,  woodlands  and  closes,  which  recov- 
ery was  declared  to  enure  to  the  use  of  William  Drury  Lowe,  his  heics 
and  assigns.  William  and  Charlotte  Heath,  and  Thomas  and  Ann 
Fane,  and  William,  Thomas  and  John  Drury,  and  several  sons  of  Ed- 
ward Miller  Mundy  are  now  living.  The  plaintiff,  W.  D.  Lowe,  con- 
tracted to  sell  the  undivided  moiety  of  the  said  wood,  woodlands  and 
closes,  to  the  defendant,  Sir  William  Manners,  and  filed  his  bill  in  the 
High  Court  of  Chancery,  against  the  defendant  for  a  specific  perform- 
ance of  the  contract. 

The  question  directed  by  the  Vice-Chancellor  for  the  opinion  of  this 
Court  was,  whether  the  plaintifl!'  was  now  seized  of  an  indefeasible 
estate  in  fee  simple,  or  of  any,  and  what  other  estate  in  the  undivided 
moiety  of  the  lands  and  hereditaments  in  question.  The  case  was 
argued  at  the  sittings  before  last  Michaelmas  term. 

Sugden^  for  the  plaintiff.  The  question  is,  whether  the  marriage 
which  hafl  taken  place,  operates  as  a  cesser  of  the  power  to  marry  any 
of  the  persons  designated  in  the  will ;  or,  whether  the  daughter  mav 
not  take  the  estate  hereafter  by  marrying  one  of  those  persons.  It 
was  the  intention  of  the  testator,  that  the  daughter  should  at  once  make 
her  election ;  and  having  once  married  a  person  not  of  the  favoured 
class,  she  was  to  lose  the  estate.  The  daughter  was  to  have  a  different 
interest  under  the  will  according  to  the  person  she  married.  She  had 
an  election  given  her,  to  marry  one  of  the  Drurys,  and  in  that  event 
her  husband  was  to  have  the  Denby  and  Locke  estates  on  taking  the 
name  of  Lowe,  and  settling  on  her  an  annuity  of  1000/.  But  if  she 
married  a  person  not  of  the  favoured  class,  then  she  was  to  have  a  for- 
tune of  10,000Z.  By  the  codicil,  the  testator  revokes  the  devise  to  one 
of  his  daughters,  she  having  married  a  person  not  of  the  favoured  class 
and  states  that  he  had  given  her  10,000/. :  and  he  then  tenders  to  the 
other  daughter,  the  option  of  marrying  one  of  the  favoured  class,  in 
which  case  her  husband,  after  settling  1000/.  per  annum  on  her,  is  to 
have  the  estate  on  taking  the  name  of  Lowe.     Then  comes  the  clause 
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which  is  decisive  of  the  question  in  the  cause.  '^  And  in  case  my  said 
daughter  shall  not  choose  to  marry  either  of  the  gentlemen  whom  I 
have  named  in  my  will  for  that  purpose :  or,  if  she  marry  one  of  them, 
and  he  should  refuse  to  accept,  take,  and  use  the  name  of  Lowe,  then, 
and  in  such  case,  I  revoke  all  devises  and  bequests  contained  in  my 
will  and  codicil  to  my  said  daughter,  and  in  lieu  thereof,  give  her 
10,0002.  to  be  paid  to  her  at  21  years  of  age  or  day  of  marriage,  and 
until  payment  to  bear  interest.*'  From  the  day  of  marriage,  she  was 
to  be  entitled  to  the  fortune  substituted  in  lieu  of  the  estate  to  which 
her  husband,  if  of  the  favoured  class,  would  have  been  entitled.  It  is 
quite  clear,  that  by  the  very  act  of  marrying  one  not  of  the  favoured 
class,  she  was  to  lose  absolutely,  all  claim  to  the  estate.  The  choice  is 
only  once  tendered  to  her.  Even  if  she  did  marry  one  of  the  favoured 
class,  and  he  did  not  use  the  name  of  Lowe,  the  gift  was  revoked ;  and 
if  she  married  any  person  not  of  the  favoured  class,  the  gift  was  also 
revoked.  In  Huteheson  v.  Hammond,  8  Bro.  Gh.  Ga.  128,  the  testa- 
trix gave  her  husband  a  power  of  appointing  8500Z.,  in  case  Ann  Jones 
should,  during  his  life,  marry  without  his  consent.  Ann  Jones  having 
married  once  With  her  father's  consent,  it  was  held  that  his  power  of 
appointment  was  gone. 

Prestariy  contra.  The  codicil  cannot  have  any  influence  on  the  con- 
struction of  the  gifts  in  the  will.  If  the  will  has  not  given  effectually, 
the  codicil  does  not  supply  the  defect.  The  first  question  is,  whether 
the  estate  ever  vested.  The  second,  whether  the  gift  was  consistent 
with  the  rules  of  law  respecting  perpetuities.  Ann  might  have  mar- 
ried before  Gharlotte  lost  her  election.  The  will  does  not  impose  on 
Ann  the  obligation  of  marrying  during  the  lifetime  of  Gharlotte.  In 
that  case,  during  the  whole  period  of  Charlotte's  life,  the  estate  would 
not  have  vested  in  Mr.  Drury.  There  is  a  material  distinction  between 
conditions  which  are  to  create  an  estate,  and  conditions  which  are  to 
destroy  or  defeat  an  estate.  The  former  are  to  be  performed  by  con- 
struction of  law  as  near  to  the  words  of  the  condition  as  may  be,  and 
according  to  the  intent  and  meaning  of  the  condition ;  and  if  the  inten- 
tion of  the  condition  cannot  ba  performed  according  to  its  terms,  the 
gift  will  fail ;  but  conditions  that  destroy  an  estate  are  to  be  taken 
strictly.  In  Randal  v.  Payne^  1  Bro.  Gh.  Ga.  55,  the  testator  gave 
to  trustees  4000/.,  for  the  use  of  Jane  Wood,  if  she  should  marry  with 
consent  of  the  trustees,  if  not,  then  only  1000/. ;  also  to  the  same 
trustees  4000/.,  to  the  use  of  Martha  Wood,  if  she  should  marry  with 
their  consent,  if  not,  only  1000/. ;  and  if  either  of  these  girls  should 
marry  into  certain  families  named,  and  have  a  son,  the  testator  gave 
his  estate  to  that  son  for  life,  with  remainder  over ;  if  they  should  not 
marry,  then  the  estate  to  Randal  for  life,  and  her  son,  in  fee.  A  bill 
was  filed,  and  there  was  a  decree  that  the  money  should  be  invested  in 
the  funds  till  the  event  should  happen.  Jane  Wood  married  with  con- 
sent, but  not  into  the  favoured  families ;  Randal  filed  a  bill  for  the 
residue,  as  forfeited  to  him  ;  but  the  Lord  Ghancellor  said,  ^'  till  they 
married  nothing  could  vest,  for  marriage  was  a  condition  precedent, 
then  could  anything  vest  till  the  whole  contingency  became  impossible? 
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That  suspends  it  during  their  lives.  You  suppose  if  they  once  married, 
they  had  lost  all  chance  of  marrying  a  Rivington  or  Gosling ;  if  he  had 
said  so  it  would  have  been  very  well.  Suppose  the  girls  had  married 
against  consent,  one  of  the  husbands  had  died,  and  she  had  married 
into  one  of  the  favoured  families,  and  had  a  son,  and  that  son  was  here 
claiming  the  estate,  the  Court  would  not  incline  to  refuse  him/'  The 
bill  was  dismissed.  Now  that  case  is  expressly  in  point.  It  is  said 
that  Drury  takes  the  estate  the  instant  the  girls  marry  a  person  not  of 
the  favoured  class.  It  is  clear  that  no  estate  could  vest  in  Drury  until 
they  both  married.  Did  it  then  ever  vest?  Suppose  one  of  the 
daughters  married  a  person  of  the  favoured  class,  and  he  refused  to 
take  the  name  of  Lowe,  the  estate  would  not,  on  the  marriage,  vest  in 
him ;  but  he  might  take  the  name  at  any  time  during  his  life,  and  the 
estate  would  vest  in  him  when  he  took  the  name.  There  is  no  reason, 
therefore,  why  the  other  part  of  the  condition  may  not  be  performed 
at  any  time,  during  the  life  of  the  daughters.  Secondly,  this  gift  to 
Mr.  Drury  is  void,  because  it  has  a  tendency  to  a  perpetuity ;  for  it 
will  not  necessarily  vest  withinv21  years  after  a  life  in  being  at  the 
death  of  the  testator.  The  gift  is  to  a  person  not  necessarily  in  esse ; 
for  the  daughter  may,  40  years  after  the  death  of  the  testator,  marry 
a  youth  only  18  years  of  age,  and  who,  consequently,  was  not  in  esse 
at  the  time  of  the  testator's  death.  The  gift  is  not  to  the  daughters, 
but  to  the  persons  whom  they  may  marry,  with  a  limitation  over  to  W. 
Drury,  on  failure  of  effect  of  the  former  gift.  Proctor  v.  The  Bishop 
of  Bath  and  Wells,  2  H.  Bl.  858,  Gee  v.  Audley,  1  Cox  Rep.  324, 
Leake  v.  Robinson,  2  Merivale,  863,  are  authorities  upon  this  point. 
This  is  a  gift  upon  a  contingency,  and  it  might  have  been  suspended 
beyond  a  life  in  being,  or  21  years,  and  was,  therefore,  void.  The  gift 
to  the  husband  was  open  to  this  objection.  It  follows,  that  the  alter- 
nate or  substituted  gift  to  Mr.  Drury  must  be  liable  to  the  same  objec- 
tion. 

The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us ;  and  we  are  of  opinion,  that 
the  plaintiff  is  now  seized  of  an  indefeasible  estate  in  fee  simple,  in  the 
undivided  moiety  of  the  lands  in  question. 

C.  Abbott, 
J.  Batlet, 
W.  D.  Best. 
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THE  KING  V.  HARRIS.— p.  926. 

An  information  for  penury,  stated  that  the  defendant,  before  a  committee  of  the  Honat 
of  Commons,  being  duly  sworn,  deliberately  and  knowingly,  and  of  his  own  act  and 
^nsent, « id  say,  swear  and  give  in  evidence,  dtc.  It  then  aet  ont  the  endenoe  so  given. 
The  count  then  averred,  that  the  defendant  at  the  bar  of  the  House  of  Loida,  being  duly 
swom,  deliberately  and  knowingly,  and  of  his  own  act  and  consent,  did  say,  swear,  anid 
give  in  evidence,  dec  It  then  set  out  hu  evidence,  which  was  directly  contrary  to  that 
given  before  the  House  of  Commons,  and  concluded  (after  averments  as  to  the  identity  of 
the  peiaons  and  places  refened  to  in  the  evidence  on  both  occasions;)  and  ao  the  juron 
aforesaid  do  ssy  that  the  said  E.  H.  did  commit  wilful  and  conupt  perjury:  Hdd,  on 
motion  in  arrest  of  judgment,  that  this  count  was  bad. 

Information  by  the  Attorney-General  against  the  defendant  for 
wilful  and  corrupt  perjury.  The  first  count  stated,  that  heretofore,  and 
before  the  committing  tiie  offence  after  mentioned,  to  wit,  at  a  session  of 
parliament  holden  on,  &.c.  at  Westminster,  in  the  county  of  M.,  to  wit, 
at  the  parish  of  Saint  Margaret,  within  the  liberty  of  Westminster,  in 
the  county  of  M.,  a  certain  bill,  entitled,  <<An  act,"  &c.,  was  pending 
before  the  Lords  Spiritual  and  Temporal,  which  said  bill  recited,  that 
there  was  the  most  notorious  bribery  and  corruption  at  the  then  last 
election  for  the  borough  of  Barnstaple,  in  the  county  of  D.,  and  that 
such  bribery  and  corruption  was  likely  to  continue  and  be  practised  in 
the  said  borough  in  future,  unless  some  means  were  taken  to  prevent 
the  same;  and  by  which  bill  certain  matters  and  things  were  proposed 
to  be  enacted,  touching  the  election,  to  be  thereafter  had  for  burgesses 
to  serve  in  parHament  for  the  said  borough;  and  that  such  proceedings 
were  had  upon  the  said  bill  in  the  said  parliament  before  the  said  Lords 
Spiritual  and  Temporal,  that  afterwards,  and  during  the  said  session 
of  parliament,  and  before  the  committing,  &c.,  to  wit.,  on,  &c.,  at,  &c. 
It  was  ordered  by  the  said  Lords  Spiritual  and  Temporal,  amongst 
other  things,  that  counsel  should  be  at  liberty  to  examine  witnesses  in 
support  of  the  said  bill  The  count  then  stated  that  the  defendant, 
late  of,  &c.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  did  appear  before  the 
Lords  Spiritual  and  Temporal,  that  is  to  say,  at  the  bar  of  the  said 
Lords  Spiritual  and  Temporal,  as  a  witness  in  support  of  the  said  bill, 
and  that  he  was  then  and  there  sworn,  &c.,  before  the  said  Lords,  &c., 
the  said  Lords,  &c.,  having  sufficient  and  competent  power,  &c.  And 
that  upon  hearing  the  evidence  before  the  said  Lords,  &c.,  in-  support 
of  the  said  bill,  certain  questions  then  and  there  arose  and  became  and 
were  material,  that  is  to  say,  &c.  The  count  then  set  out  the  ques- 
tions, and  the  defendant's  evidence  before  the  House  of  Lords,  and  con- 
cluded by  assigning  the  perjury  as  to  each  particular  in  the  usual  way. 
The  second  and  third  counts  were  similar  in  form  to  the  first,  differ- 
mg  only  in  the  assignments  of  the  perjury.  The  fourth  count  stated, 
that  heretofore,  to  wit,  on,  &c.,  in  the  Lower  House  of  parliament 
of  the  said  late  king,  then  held  at  Westminster,  to  wit,  at  the  parish  of, 
&c^,  E.  H.  Esq.,  commonly  called  Lord  Viscount  Clive,  J.  M.  Esq., 
&c.,  then  being  members  of  the  Lower  House  of  parliament,  were  in 
due  manner,  according  to  the  form  of  the  statutes  in  such  case  made 
^nd  provided,  chosen,  nominated,  and  sworn  to  be  a  select  committee 
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to  try  and  determine  the  merits  of  an  election  of  two  burgesses  to  serve 
in  the  said  parliament,  &c.,  as  burgesses  for  the  borough  of  B.,  in  the 
county  of  D.,  and  as  of  the  return  of,  &c,,  as  burgesses,  &c.  ,  And  that 
the  persons  so  chosen,  &c.,  afterwards,  to  wit,  on,  &c.,  at  a  certain 
place  adjacent  to  the  House  of  Commons,  to  wit,  at,  &c.,  did  in  due 
manner  meet  to  try  and  determine  the  merits,  &c.  And  that  the  de- 
fendant afterwards,  to  wit,  on,  &c.,  at,  &c.,  did  appear  as  a  witness, 
couching  the  merits,  &c.,  before  the  said  persons  so  chosen,  &c.  The 
cnunt  then  stated  his  being  duly  sworn,  and  that  he,  being  so  sworn, 
deliberately  and  knowingly,  and  of  his  own  act  and  consent,  did  say, 
swear  and  give  in  evidence,  &c."  It  then,  after  setting  out  his  evi- 
dence before  the  committee  of  the  House  of  Commons,  proceeded  to 
state,  that  heretofore,  and  before  the  committing,  &c.,  to  wit,  at  a  ses- 
sion of  parliament,  holden  on,  &c.,  a  certain  bill,  entitled,  &c.,  was  pend- 
ing before  the  Lords  Spiritual  and  Temporal,  &c.;  and  then,  after  sta- 
ting, as  in  the  first  count,  that  the  defendant  was  a  voter  of  the  borough 
of  B.,  and  the  election,  and  the  different  persons  named  in  the  defen- 
dant's evidence  before  the  House  of  Commons,  and  the  borough  of  B., 
&c.,  named  in  his  evidence  before  the  House  of  Lords,  were  of  the 
same  borough  of  B.,  &c.,  and  not  other  and  different.  And  then  con- 
cluded: <<And  so  the  said  Attorney-General  says,  that  the  said  Edward 
Harris,  to  wit,  at,  &c.,  in  manner  and  form  aforesaid,  did  commit  wilful 
and  corrupt  perjury  to  the  great  displeasure,  &.c.*'  The  fifth  count 
varied  from  the  fourth  only  in  the  statements  of  the  evidence,  which 
were  different.  The  sixth  and  seventh  counts  were  similar  to  the 
fourth  and  fifth,  but  added,  that  the  questions  in  answer  to  which  the 
respective  evidence  of  the  defendant  before  the  Houses  of  Lords  and 
Commons  was  given,  were  material  questions.  Plea,  not  guilty.  At 
the  trial  at  the  Westminster  sittings  after  last  Michaelmas  term  before 
Abbott,  C.  J,,  the  jury  acquitted  the  defendant  upon  the  first  three, 
and  found  him  guilty  upon  the  last  four  counts  of  the  information.  A 
rule  nisi  was  obtained  in  last  Hilary  term  for  arresting  the  judgment, 
on  the  ground  that  these  counts  were  insufficient* 

*  The  case  of  Rex  ▼.  Kniil,  which  was  prcciaely  nmilar  to  the  present,  and  growing  oat 
of  the  aame  tranMction,  and  in  which  the  indictment  waa  in  the  same  form,  was  tried  on 
the  nme  day;  and  the  jury  convicted  the  defendant  on  those  counts  which  charged  the 
peijury  apecificaJly  to  have  been  in  the  examination  before  the  House  of  Lords.  No  evi- 
dence waa  given,  except  aimply  the  proof  of  the  contradictory  oaths  of  the  defendanta  on  the 
two  occasiona.  In  that  case  D,  F.  Jonea  moved  for  a  rule  to  show  cause  why  there  should 
Dot  be  a  new  trial,  on  the  ground  that  in  perjury  two  witnesses  were  necessary,  whereas  in 
that  case  only  one  witness  was  adduced  to  prove  the  corpus  delicti,  namely,  the  witness  who 
deposed  to  the  contradictory  evidence  given  by  the  defendant  before  the  committee  of  the 
House  of  Commona;  and  he  contended  that  if  this  evidence  were  of  itself  sufficient,  the 
danger  intended  to  be  provided  agjiinst  by  the  rule  requiring  two  witnesses  would  be  im- 
mediately let  in,  for  one  fiilse  witness  would  only  have  to  swear  to  the  fact  of  a  contradic- 
tory atatement  upon  oath  by  the  defendant,  and  that  would  suffice  without  the  confirmation 
of  any  second  witnesa.  Secondly,  he  ifisisted  that  mere  proof  of  a  contradictory  statement 
by  the  defendant  on  another  occaifiion  was  not  sufficient  without  other  circumstances,  show 
ing  a  corrupt  motive,  and  negativing  the  proliability  of  any  mistake.  But  the  Court  held 
that  the  evidence  waa  sufficient,  the  contradiction  being  by  the  party  himself,  and  that  the 
fmy  might  infer  the  motive  from  the  circumstances;  and  they  refused  a  rule  nisi  for  t 
new  triaU 
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The  Solicitor- General^  Baine^  Crumey^  LitiUdaUy  and  Shepherd, 
showed  cause.  These  coants  are  good.  It  appears  on  the  face  of  the 
record  that  the  defendant  has  deliberately  and  knowingly  sworn,  firsu 
before  the  House  of  Commons,  and  secondly,  before  the  House  of 
Lords ;  and  on  these  occasions  has  made  contradictory  statement.  It 
is,  therefore,  quite  certain  that  the  defendant  must  have  committed 
perjury.  No  other  mode  can  be  devised  of  making  the  charge,  and  if 
this  be  not  sufficient,  the  defendant  cannot  be  punished.  It  is  said 
that  the  Court  cannot  see  on  which  of  the  two  occasions  the  perjury 
was  committed.  But  as  both  the  tribunals  were  competent  to  adminis- 
ter the  oath,  that  is  not  material.  It  is  also  put  as  a  difficulty,  that, 
supposing  the  oaths  were  in  different  counties,  it  would  be  impossible 
to  say  in  which  the  party  should  be  tried ;  but  that  difficulty  does  not 
exist  here,  for  both  the  oaths  are  in  the  same  county.  [Batley,  J. 
Suppose  by  act  of  parliament  all  perjuries  committed  before  the  1st 
January  are  pardoned,  and  on  an  indictment  like  this  it  appeared  that 
of  the  two  contradictory  depositions  one  was  before  and  the  other  after 
that  day :  would  the  pardon  extend  to  such  a  case  ?]  It  may  be  suffi- 
cient to  say,  in  answer  to  this  and  the  like  objections,  that  in  this  case 
they  do  not  exist ;  and,  perhaps,  in  cases  where  they  did  exist,  this 
form  of  indictment  could  not  be  adopted.  In  Rex  v.  Thorogood,  8 
Mod.  179,  it  was  held  in  the  Common  Pleas,  that  where  a  man  con- 
fessed an  affidavit  made  by  him  to  be  false,  that  Court  might  under  5 
Eliz.  c.  9,  s.  9,  order  him  to  be  pilloried  for  perjury  committed  in  the 
face  of  the  Court.  Yet  there,  as  here,  it  would  be  impossible  to  say  on 
which  of  the  two  occasions  the  perjury  was  committed.  There  are  pre- 
cedents of  indictments  in  this  form,  one  of  which  is  to  be  found  in  a 
note-book  of  Chambrb,  J.  And  Yates,  J.,  convicted  a  person  at  the 
Lancaster  assizes,  1764,  on  an  indictment  in  this  form,  supported  by 
similar  evidence  as  in  this  case,  which  conviction  was  afterwards  ap- 
proved by  Lord  Mansfield,  C.  J.,  and  Wilmot  and  Aston,  Js.,  to 
whom  he  mentioned  the  case.  And  there  was  another  case  at  the  York 
assizes,  where  a  similar  verdict  was  given,  on  an  indictment  containing 
a  charge  like  the  present,  where  the  only  evidence  was  the  two  contra- 
dictory depositions.  As  to  the  argument,  that  a  defendant,  if,  after  an 
acquittal  on  such  a  count  as  this,  he  should  be  subsequently  indicted  in 
the  usual  form  for  perjury  committed  before  the  House  of  Lords,  could 
not  plead  auterfoits  acquit,  it  is  perhaps  sufficient  to  say  that  it  cannot 
apply  to  this  individual  case ;  for  here  he  might  so  plead.  But  even 
if  these  counts  objected  to  were  the  only  counts  in  the  information,  the 
Court  would  probably  consider  the  crown  as  having,  in  that  case, 
elected  to  proceed  in  this  way,  and  would,  therefore,  prevent  them  from 
taking  further  proceedings  in  the  same  matter.  As  to  the  omission  of 
the  words  ''  wilfully  and  corruptly,"  that  was  necessary,  because  one 
of  the  depositions  being  true,  both  could  not  be  wilfully  and  corruptly 
made.  It  is,  however,  charged  that  the  defendant  deliberately,  know- 
ingly, and  of  his  own  act  and  consent,  did  swear,  &c.,  and  that  is  suffi- 
cient. In  the  fourth  and  fifth  counts  it  is  not  averred  that  the  defend- 
ant's evidence  related  to  material  questions.     That  averment  is  not 
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necessary;  for  it  is  quite  sufficient  if  on  the  face  of  the  indictment  the 
questions  appear  to  be  material.  And  this  averment  is  always  omitted 
in  the  entries  in  Tremayne.  Besides,  the  sixth  and  seventh  counts  do 
contain  the  averment;  so  that  it  is  not  important  to  discuss  that 
question. 

Adolphus  and  D.  F.  Jones^  contra.  It  may  be  admitted,  that  if  the 
indictment  had  charged  the  perjury  to  have  been  committed  before  the 
House  of  Lords,  the  contradictory  evidence  previously  given  before  the 
House  of  Commons  might  have  been  sufficient  alone  for  the  jury  to 
have  convicted  the  defendant  of  perjury.  But  then  they  would  have 
found  distinctly  on  which  occasion  the  defendant  had  sworn  falsely. 
This  question  is,  however,  very  different.  This  is  not  a  question  upon 
the  sufficiency  of  evidence,  but  upon  the  insufficiency  of  the  shape  and 
form  of  the  accusation.  The  cases  which  have  been  mentioned  are  not 
authorities  to  govern  the  present ;  there  the  indictments  appear  to  have 
contained  counts  framed  in  the  ordinary  way,  as  well  as  a  count  in  this 
form,  and  there  was  a  general  verdict ;  and  no  such  objection  as  the 
present  could  be  available,  if  there  was  any  one  sufficient  count.  Be- 
sides, none  of  those  cases  appear  to  have  undergone  much  discussion 
at  the  bar,  or  any  consideration  in  Westminster  Hall.  With  respect  to 
the  present  experiment,  it  is  in  truth  a  charge,  in  the  alternative,  im- 
puting, that  either  on  the  one  occasion  or  the  other,  the  defendant  com- 
mitted perjury.  Now,  according  to  all  the  rules  of  criminal  pleading, 
every  indictment  must  contain  a  precise  charge  of  a  specific  fact, 
alleged  to  be  a  crime  committed  on  a  particular  day  and  at  a  particular 
place.  Here  no  particular  time  or  place  is  alleged,  as  to  the  crime 
intended  to  be  insisted  upon ;  two  oaths  are  stated,  of  which  it  is  said 
one  must  be  false ;  it  may  be  equally  said  that  one  must  be  true ;  but 
which  was  false  and  which  true,  the  indictment  does  not  state.  Sup- 
pose an  acquittal  on  such  an  indictment,  and  a  defendant  to  be  after- 
wards indicted  in  the  ordinary  form  for  perjury  before  the  House  of 
Lords,  he  could  not  plead  auterfoits  acquit,  because  it  is  not  certain 
whether  this  indictment  charges  him  with  perjury  there ;  he  might  then 
be  indicted  for  perjury  before  the  House  of  Commons,  and  be  could 
not  plead  auterfoits  acquit  for  a  similar  reason ;  and  so,  for  one  offence, 
he  might  be  tried  three  times.  Suppose,  again,  that  the  two  oaths  are 
in  different  counties :  in  which  is  he  to  be  tried  ?  Suppose,  also,  a 
pardon  of  all  offences  up  to  a  particular  day.  These  are  difficulties 
which  show,  that,  as  this  count  is  contrary  to  the  principles  of  criminal 
pleading,  so  is  it  also  contrary  to  justice.  In  Com.  Dig.  Indictment, 
G.  2,  it  is  laid  down,  that  it  is  bad  if  the  day  be  uncertain,  as  if  the 
offence  be  laid  in  Festo  St.  Petri,  and  there  be  two  feasts  of  St.  Peter. 
And  in  the  same  book  and  title,  G.  3,  many  instances  are  given  of 
indictments  for  murder  and  felony,  which  were  held  bad  for  their  uncer- 
tainty, and  for  their  being  laid,  as  here,  in  the  alternative.*  The  pre- 
sent form  is  also  contrary  to  all  the  precedents  of  indictments  in  ordi- 
nary use ;  and  the  incongruity  is  here  manifest,  for  the  persons  framing 

«  See  also  2  Hale's  P.  C.  178,  179.     • 
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it  are  actually  obliged  to  omit  the  words  wilfully  and  corruptly,  be- 
cause they  cannot  say  which  of  the  two  oaths  was  wilful  or  corrupt. 
And  such  an  omission  is  fatal ;  Rex  v.  CoXy  1  Leach's  Crown  Gases, 
82.  This  indictment  is  also  opposed  to  the  legal  definition  of  the  crime 
of  perjury,  which  comprises  a  wicked  intent  and  corrupt  motive.  The 
mere  circumstance  of  a  party's  having  sworn  contrary  to  what  he  did 
on  a  former  occasion,  is  not,  necessarily,  perjury.  It  may  have  arisea 
from  forgetfulness,  inadvertency,  or  mistake ;  and  therefore  a  corrupt 
motive  must  be  alleged ;  and  yet,  the  bare  inconsistency  between  the 
two  oaths  is  all  that  is  charged  in  this  indictment.  The  same  conclusion 
ma^  also  be  drawn  from  the  provisions  of  the  statute  25  Oeo.  2,  c.  11, 
which,  while  it  shortens  the  allegations  in  indictments  for  perjury, 
expressly  retains  and  directs  "  the  proper  averments  to  falsify  the  mat- 
tera  wherein  the  perjury  is  ctssigned.**  Sesides  the  point  has  been  dis- 
tinctly and  solemnly  decided  ;  for  in  the  case  of  Rex  v.  Perrottj  2  M. 
&  S.  879,  the  Court,  in  giving  judgment,  lays  down  the  rule  as  to  false 
pretences,  that  it  must  be  stated  in  the  indictment  which  are  true  and 
which  false,  in  order  to  apprise  the  defendant  of  the  charge ;  and  they 
appear  to  have  founded  their  judgment  mainly  on  the  analogy  to  the 
case  of  perjury,  in  which,  as  they  all  say,  the  falsification  must  not  be 
to  the  whole,  but  to  the  particular  thing  relied  on,  as  being  false ;  and 
Lord  Ellenborough  there  says,  that  the  rule  in  cases  of  a  mixed 
nature,  where  part  is  true  and  part  false,  is  to  separate,  by  specific 
averments,  all  that  which  is  meant  to  be  relied  on  as  false.  Here  that 
is  not  done,  and,  therefore,  this  indictment  is  bad. 

Our.  adv.  vuU. 
And  now,  on  this  day,  the  judgment  of  the  Court  was  delivered  by 
Abbott,  C.  J.  This  case  came  before  the  Court  on  a  motion  in  ar- 
rest of  judgment,  the  defendant  having  been  convicted  on  some  of  the 
comits  of  an  information  exhibited  against  him  by  the  Attorney-Gen- 
eral. One  of  these  counts  charges  in  substance,  that  a  select  commit- 
tee of  the  House  of  Conmions  met  to  determine  the  merits  of  a  peti- 
tion, complaining  of  an  undue  election  and  return  of  two  members  of 
parliament  for  tlie  borough  of  Barnstaple;  that  the  defendant  was 
sworn  and  examined  as  a  witness  before  the  committee  at  the  parish  of 
St.  Margaret.  Westminster,  on  the  1st  of  March,  59  G.  3,  and  then  and 
there  deliberately  and  knowingly,  and  of  his  own  act  and  consent,  de- 
posed that  he  was  a  voter  of  the  borough:  that  one  Wilkinson  took  a 
part  for  Sir  M.  L.,  one  of  the  candidates,  that  the  friends  of  Sh  M.  L. 
were  entertained  with  eating  and  drinking  at  Wilkinson's;  that  he,  the 
defendant,  voted  for  Sir  M.  L.;  that  Wilkinson  asked  him  for  his  vote, 
and  told  him  he  should  have  5/.,  with  a  proviso  that  he  would  give  his 
word  then  to  vote  for  Sir  M.  L. ;  that  he  did  vote  for  Sir  M.  L.,  and 
also  for  another  of  the  candidates.  Sir  Henry  Thomson:  tliat  he  voted 
for  Sir  M.  L.  on  account  of  the  promise  of  5/.,  that  he  should  not  have 
footed  for  Sir  M.  L.  without  money,  and  that  he  should  have  given  a 
plumper  to  Sir  H.  Thomson,  if  he  had  not  had  the  money  offered  to 
him.  The  count  then  further  charges,  that  at  a  session  of  parliament, 
a  bill  entitled  <<An  act  for  preventing  bribery  and  corruption  in  the 
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election  of  members  to  serve  in  parliament/'  was  pending  before  the 
House  of  Lords,  reciting  that  bribery  and  corruption  had  been  prac- 
tised at  B.,  and  was  likely  to  be  practised  in  future  unless  prevented; 
that  in  pursuance  of  an  order  of  that  house  for  liberty  to  examine  wit- 
nesses in  support  of  the  bill;  the  defendant  on  the  25th  June,  59  6.  3, 
at  the  parish  of  St.  Margaret,  appeared  before  the  House  of  Lords 
and  was  sworn,  and  then  and  there  knowingly  and  deliberately,  and  of 
his  own  act  and  consent,  deposed  that  he  was  a  freeman  of  Barnstaple, 
that  he  remembered  the  last  election,  that  Wilkinson  took  a  part  in  the 
election,  and  as  he  believed  for  Sir  M.  L.;  that  W.  asked  him  to  vote 
for  Sir  M.  L.,  and  he  told  him  he  would,  and  that  was  all  that  passed ; 
that  W.  did  not  at  any  time  say  any  thing  to  him  as  to  remuneration  for 
loss  of  time,  that  W.  did  not  promise  him  any  satisfaction,  or  any  thing 
at  all,  that  the  sum  of  51.  was  not  mentioned  between  them,  that  there 
was  not  any  entertainment  going  on  at  W/s  at  any  time  before  the 
election  that  he  knew  of;  that  he,  the  defendant,  voted  voluntarily  for 
Sir  M.  L.  or  any  other  gentleman  that  he  wished  for,  or  that  his  mind 
ted  to,  that  that  was  Im  only  reason  for  voting  for  Sir  M.  L.  The 
count  then  avers  the  identity  of  persons  and  places,  and  concludes 
thus :  << And  <^  the  Attorney-General  says,  that  the  defendant  at  the 
parish  of  St.  Margaret,  Westminster,  in  manner  and  form  aforesaid, 
did  commit  wilful  and  corrupt  perjury." 

Another  of  these  counts  is  to  the  same  effect,  but  with  the  additional 
allegations,  that  the  matters  deposed  by  the  defendant  on  each  occa- 
sion were  material. 

It  is  to  be  observed,  that  these  counts  do  not  charge  that  the  defend- 
ant on  either  occasion  swore  wilfully,  falsely  or  corruptly ;  the  conclu- 
sion that  he  committed  wilful  and  corrupt  perjury  is  drawn  from  the 
previous  allegations,  that  he  swore  on  each  occasion  knowingly  and 
deliberately,  and  of  his  own  act  and  consent,  and  from  the  manifest  con- 
tradiction in  the  matters  sworn.  The  question  therefore  is,  whether 
perjury  can  be  legally  charged  and  assigned  by  showing  such  contra- 
dictory depositions  with  an  averment  that  each  of  them  was  made 
knowingly  and  deliberately,  but  without  averring  or  showing  in  which 
of  the  two  depositions  the  falsehood  consisted.  And  we  are  of  opinion 
that  it  cannot. 

The  first  objection  that  occurs  on  the  perusal  of  this  information  is 
the  novelty  of  its  form*    One  or  two  instances*  of  a  similar  form  were 

*  The  followiog  precedent  was  reed  during  the  argument  from  Mr.  Justice  Chambre's 
Precedent  Book. 

Lancashire,  to  wit.  The  juron  for  our  lord  the  king,  upon  their  oath  present  that  here- 
tofore, to  wit,  on  the  17th  day  of  January,  1774,  at  Manchester,  in  ihe  county  aforesaid, 
one  copper  dish  of  the  value  of  2*.,  ten  pewter  plates  of  the  value  of  6^.,  dec.,  dec.,  of  the 
goods  and  chattels  of  one  Robert  Stevenson,  in  me  shop  of  the  said  R.  8.,  then  and  there 
being  found,  were  feloniously  stolen,  taken,  and  carried  away ;  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  present,  that  afterwards,  to  wit,  on  the  26ih  January 
aforesaid,  in  the  year  aforesaid,  James  Dane  of  Manchester  aforesaid,  cobbler,  caroe  before 
T.  B.  Bayley,  Esq.,  then  and  still  being  one  of  the  justices  of  our  said  lord  the  king,  assigo- 
ed  to  keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and  dptermine  divers  feionie^ 
trespoasess,  and  other  misdemeanors  committed  within  the  same  count*  and  was  then  and 
there  sworn,  and  took  his  corporal  oath  upon  the  holy  gospels  of  God  uetore  the  said  T.  B.  B., 
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mentioned  at  the  bar,  which,  however,  only  show  that  some  respecta- 
ble draftsmen  may  of  late  have  thought  the  experiment  worth  trying; 
no  one  has  ever  received  a  judicial  decision,  and  as  instances  of  con- 
tradictory swearing  have  occurred  at  all  times,  and  as  this  form  of  pro- 
ceeding affords  the  greatest  facility  of  proof  to  a  prosecutor,  the  want 
of  precedents  of  this  kind  cannot  be  accounted  for  but  by  supposing  that 
an  indictment  in  this  form  has  not  been  generally  considered  to  be  good. 
The  next  and  most  material  objection  is,  the  injury  to  which  a  de- 
fendant may  be  exposed.  For  we  think  it  impossible  to  say  consis- 
tently with  any  known  rule  of  law,  that  a  person  acquitted  or  convicted 
on  an  indictment  in  this  form,  could  plead  such  acquittal  or  conviction 
as  a  bar  to  an  indictment,  charging  perjury  in  the  usual  way  on  either 
of  the  depositions.    The  answer  to  such  a  plea  would  be,  "  you  have 

the  justice  aibrenid,  he,  the  nid  T.  B.  B.  then  and  there  having  nifficient  pofwer  and  au- 
thority to  adfninuter  the  said  oath  to  the  said  J.  D.  in  that  behalf,  and  then  tuad  there,  upon 
his  oath  aforesaid,  before  the  said  T.  B.  B.  deliberately  and  knowingly,  did  say,  swear,  and 
give  information  in  writing,  that  on  Monday  night  the  17th  day  of  January  then  instant,  he, 
the  said  J.  D.  saw  James  Taylor  of  ,  and  E.  Hunt  of  the  same  place,  shoemaker,  go 

into  the  shop  of  R.  8.  of  M.  aforesaid,  brazier,  in  Hanging-ditch  of  M.  aforpsaid,  (mean- 
ing the  said  shop  of  the  before-mentioned  R.  S.)  and  thai  he,  the  said  J.  D.  was  along 
with  them,  (meaning  the  said  J.  T.  and  E.  H.)  and  stood  at  the  shop  door,  (meaning  the 
door  of  the  said  shop  of  the  said  R.  8.,)  and  that  Taylor  and  Hunt  (meaning  the  said  J.  T. 
and  E.  H.)  filled  a  large  sack  or  bag  with  pewter  and  other  goods  out  of  the  said  shop,  and 
that  Taylor  (meaning  the  saio  J.  T.)  carried  the  sack  off.  and  that  Hunt  (meaning  the  said 
£.  H.)  filled  bis  pockets,  and,  that  amongst  other  things,  that  Taylor  (meaning  the  said 
J.  T.)  carried  away  were  one  copper  dish,  &jc,;  and  that  Hunt  (meaning  the  said  E.  HO 
carried  awny  in  his  pockets  one  pewter  gill,  dec. ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  present  that  at  this  present  sessions  of  oyer  and  terminer  and  general 
iail-delivery,  holden  at  the  Castle  of  Lancaster,  in  and  for  the  said  county,  an  indictjnent 
was  found  by  the  jurors  aforessid  against  the  said  E.  H.  for  privately  and  feloniously- 
stealing,  taking  and  carrying  away  the  said  first-mentioned  one  copper  dish,  Ac^  of  tfa 
goods  and  chattela  of  the  said  R.  8.,  in  the  shop  of  him,  the  said  R.  8.,  there  being  found  ; 
and  the  said  £.  H.  being  arraigned  upon  the  said  indictment  before  the  jusUoes  afor^ 
said,  pleaded  not  guilty  thereto ;  and  issue  being  duly  joined  upon  the  said  plea  so  pleaded, 
the  said  E.  H.  was  thereupon  put  upon  his  trial  for  the  said  felony  at  the  said  sessiona. 
of  oyer  and  terminer  and  general  jail-deiivery.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  present  that,  at  the  said  trial  so  then  and  there  had  as  afomai4 
the  said  J.  D.  was  produced  as  a  witness  against  the  said  E.  H.,  and  was  then  and  there 
sworn,  and  took  his  corporeal  oath  before  the  same  justices  on  the  holy  gospel  of  God  to 
speak  the  truth,  the  whole  truth,  and  nothing  hut  the  truth  of  and  upon  the  premises  so 
put  in  issue  as  sforesaid :  and  the  said  J.  D.  being  so  sworn,  did  then  and  there  ddiber* 
''itlff  and  kvowingit/f  and  of  his  own  act  and  consf nt,  sny,  depose,  and  give  evidence  before 
the  sane  justices  that  he,  the  aaid  J.  D.,  did  not  see  the  said  E.  H.  on  the  night  when 
th»  sai  1  anop  of  the  said  R.  8.  was  broken,  and  so  the  jurors  sforesaid.  upon  their  oath 
aforesaid,  do  say  that  the  said  J.  D.,  to  wit,  at  Lancaster  aforesaid,  did  in  manner  and 
form  aforesaid  commit  wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty 
God,  dec. 

The  following  observations  then  occur: 

It  has  l)cen  doubled  whether,  if  the  same  person  aweara  contrary  waya  at  different  tiroes, 
he  can  legally  be  convicted  of  penury  without  some  further  proof  to  fiiUify  that  testimony 
on  which  the  indictment  assigns  the  perjury.  For  it  is  said,  that  on  whichsoever  of  his 
coutradictory  oaths  the  peijury  be  assigned,  that  oath  must  be  taken  to  be  true,  unless  dis- 
proved by  two  other  witnesses.  On  the  other  band,  some  have  thought  that  if  the  indict- 
ment states  the  two  contradictory  oatha,  and  then  concludes,  that  **  so  the  defendant  com- 
mitted wilful  and  corrupt  perjury,"  without  any  averment  to  falsify  the  fiicts  sworn  in  ritbrr 
of  the  Aths,  it  is  sufficient  to  warrant  a  conviction ;  perhaps  an  indictment  in  that  form 
might  be  sufficient;  but  even  upon  the  common  indictment  assigning  the  peijury  upon  one 
of  the  oatha  only,  and  averring  the  falsity  of  the  facts  there  sworn,  (in  the  usual  form)  it 
seems  that  the  defendant  may  justly  be  convicted  without  arj  other  proof  of  the  penury. 
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never  been  tried  on  the  charge  now  preferred  against  you,"  and  such 
an  answer  would  undoubtedly  be  true,  in  fact,  and  we  think  good  in 
law.  So  that  a  defendant  might  be  twice  put  in  peril  of  the  punish- 
ment of  perjury,  and  perhaps  twice  convicted  and  punished  on  the  same 
subject-matter,  if  an  indictment  like  the  present  could  be  sustained. 

It  is  not  necessary  to  say  whether  an  indictmen  Aiharging  contradic- 
tory depositions,  together  with  other  charges  and  averments  not  found 
in  the  present  information,  would  be  good  as  an  indictment  for  a  mis- 
demeanor. The  difficulty  of  showing  on  which  of  two  occasions  a 
party  swore  falsely,  may  perhaps  enable  a  person  to  escape  punishment 
whose  conduct,  like  that  of  the  present  defendant,  may  plainly  appear  to 
be  in  the  highest  degree  reprehensible.  But  we  think  it  better  that 
such  a  person  should  escape  than  that  an  indictment  should  be  held 
good,  which  is  liable  to  the  material  objection  of  putting  a  person  twice 
in  peril  of  the  pains  of  perjury  on  the  same  subject-matter,  and  we 
know  of  no  election  to  adopt  this  or  that  mode  that  can  be  binding  on 
the  crown,  as  was  suggested  in  the  argument  at  the  bar  in  support  of 
this  information.  The  rule  to  arrest  the  judgment  must  therefore  be 
made  absolute,  and  the  like  rule  in  the  other  case  of  TTie  King  v.  Ed- 
wards. 

Rule  absolute. 

than  producing  and  proiing  the  other  depoeition  which  the  defendant  had  made  in  contra- 
diction to  that  on  which  the  perjury  ia  assigned ;  for  its  being  the  defendant's  own  deposi- 
tion, he  cannot  be  admitted  to  aay  that  deposition  was  false,  for  nemo  allegans  terpitudinem 
soam  est  audiendus,  and  if  that  be  true,  the  other  on  which  the  perjury  is  assigned  must  of 
course  be  false.  The  reason  why  in  other  cases,  the  perjury  must  be  proved  by  witnesses 
that  outweigh  the  testimony  of  the  defendant  ia,  because,  where  there  is  only  oath  against 
oath,  it  stands  in  suspense  on  which  side  the  truth  lies.  But  when  the  same  person  has  by 
opposite  oaths,  aaserted  and  denied  the  same  fact,  the  one  seems  sufficient  to  disprove  ttie 
other,  and  with  respect  to  the  defendant  (who  cannot  contradict  what  he  himself  has  sworn,) 
is  a  clear  and  decisive  proof,  and  will  warrant  the  jury  in  convicting  him  on  either,  for 
whichaoever  of  them  ia  given  in  evidence  to  disprove  the  other,  it  can  hardly  be  in  the  de- 
fendant'a  mouth  to  deny  the  truth  of  that  evidence  as  it  came  from  himself.  Upon  this 
principle,  Yates,  J.,  convicted  a  man  at  Lancaster  Summer  assizes,  1764.  He  had  first 
made  his  information  on  oath  before  a  justice  of  the  peace,  that  three  women  were  con- 
cerned at  a  riot  at  his  mill,  (which  was  dismantled  by  a  mob,  on  account  of  the  price  of 
com;)  and  afterwards  at  the  sessions,  when  the  rioters  were  indicted,  he  was  ei&*nined 
concerning  thoae  women,  and  (having  been  tampered  with  in  their  favor,^  he  then  jwore 
that  they  were  not  in  the  riot  There  was  no  evidence  on  the  trial  of  the  oefendant  for  this 
perjury  to  prove  that  the  women  were  in  the  riot,  (which  was  the  perjury  assigned.)  but 
the  defendant'a  own  original  information  on  oath  being  produced  and  read,  whereby  he  had 
■worn  thev  were  in  the  riot,  the  judge  thought  it  sufficient  to  convict  him.  He  was  ac- 
cordingly found  guilty  and  transpoited. 

And  afterwards  Lord  Mahsfixlp,  C.  J.,  and  Wilmot,  and  AsToir,  Ja.,  to  whom  Yatks.  J 
iUted  the  reasons  of  his  judgment,  concurred  in  his  opinion. 
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WOODS  and  Another,  Assignees  of  ALEXANDER  PATON,  a 
Bankrupt,  v.  RUSSELL.— p.  942. 

A.  a  shtp-builder,  contracted  with  B.  to  build  a  ship  lor  him,  and  to  complete  her  in  April, 
1819.  The  latter  was  to  pay  for  her  by  four  instalments:  the  first  when  the  ked  was 
laid,  the  second  when  at  the  light  pisnk,  and  the  third  and  fonrth  when  the  ship  was 
launched.  Before  the  25th  of  June,  1819,  the  ship  was  measured  with  the  builder's  pit- 
▼ity,  to  the  intent  that  B.  might  get  her  registered  in  his  name.  On  the  25th  of  June  the 
ship-builder  signed  the  usual  certificate  of  her  building;  and  on  the  26th  the  ship  waa 
registered  in  B.'s  name ;  and  on  the  same  day  the  third  instalment  was  psid.  On  the  30th 
of  June,  A.  committetl  an  act  of  bankruptcy,  upon  which  a  commission  afierwards  issued. 
On  the  2d  of  July,  the  ship  not  being  then  completed,  or  launched,  the  defendant*  and  a 
crew  hired  by  him,  took  possession  of  her,  and  a  rud  ler  and  coniage,  the  former  of  which 
was  made  by  the  ship-builder,  and  the  latter  bought  by  him,  for  the  express  puipoae  of 
completing  Uie  ship :  /ff /<(/,  first,  that  the  legal  effect  of  the  ship-builder  s  having  signed 
the  certificate  to  enable  B.  to  have  the  ship  registered  in  his  name,  was  to  rest  the  gen^- 
ral  property  in  the  ship  in  B.  from  the  time  the  registry  was  completed : 

Heid,  secondly,  that  as  the  rudder  and  cordage  were  made  and  Iwught  by  the  ship-imilder, 
specifically  for  the  ship,  they  were  to  be  considered  as  parts  of  the  ship,  and  that  the  pro>- 
perty  in  them  also  vested  in  B. 

Held,  thirdly,  that  the  property  was  not  in  the  paesession  of  the  bankrupt  as  repated  ownar, 
within  24  Jac  1,  c  19. 

Held,  fourthly,  that  although  the  general  property  in  the  ship  was  Tested  in  B.  yet  aa  A 
had  not  parted  with  the  possession,  and  as  he  would  have  bad  a  lien  upon  the  ship  for  the 
amount  of  the  fourth  instalment,  if  he  had  completed  it ;  that  the  taking  poeseasion  of  the 
ship  by  B.  without  tendering  the  amount  of  the  fourth  instalment,  or  so  much  thereof  aa 
was  due,  provided  any  thing  was  due,  was  wrongful,  and  conaequently  that  the  aasigneeo 
of  A.  were  entitled  to  recover  from  B.  the  amount  of  the  fourth  instalment,  provid^  the 
expenses  neceassry  for  the  completion  of  the  ship  did  not  amount  to  that  sum,  or  so  much 
thereof  as  would  remain  due  affer  defraying  such  expense. 

This  case  was  tried  before  Bayley,  J.,  at  the  Summer  assizes,  1820, 
and  came  on  for  argument  in  the  course  of  Easter  term,  upon  a  spe- 
cial case,  which  it  is  unnecessary  to  set  out,  as  the  facts  are  fully  stated 
in  the  judgment  delivered  by  the  Court.    The  case  was  argued  by 

LittledaUy  for  the  plaintiffs.  The  property  in  the  ship,  rudder,  and 
cordage,  continued  in  Paton  at  the  time  when  he  committed  the  act  of 
bankruptcy,  the  ship  not  being  then  completed.  The  case  of  Mucklow 
V.  MangleSy  1  Taunt.  818,  is  an  authority  expressly  in  point.  There 
the  bankrupt,  a  barge-builder,  had  undertaken  to  build  a  barge  for 
Pocock,  and  the  latter  had  paid  the  whole  value  in  advance,  and  his 
name  was  actually  painted  on  the  stern  of  the  vessel  after  the  completion 
of  the  work ;  but  before  delivery,  and  before  any  commission  of  bank- 
rupt had  issued  against  the  barge-builder,  the  barge  was  seized  in  exe- 
cution for  a  debt  of  the  bankrupt.  It  was  held,  that  no  property  in  the 
barge  passed  to  Pocock  until  its  completion  and  delivery,  and  conse- 
quently that  the  assignees  were  entitled  to  recover  the  value.  Here, 
the  bankrupt  was  only  under  a  contract  to  deliver  the  ship,  and 
although  the  stipulated  time  for  building  had  actually  elapsed,  yet  the 
vessel  was  not  completed  and  launched  until  after  the  act  of  bank 
ruptcy.  The  certificate  under  26  G.  8,  c.  60,  s.  12,  clearly  is  not  to 
be  given  till  the  ship  is  completed,  and  until  that  time,  therefore,  no 
property  passes  to  the  vendee,  Orove%  v.  Bucky  8  M.  &  S.  178,  Tovfer9 
V.  Osbortij  1  Str.  606.     But  at  all  events,  the  case  falls  within  the 
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statute  of  James,  for  the  ship  was  in  the  hands  of  the  bankrupt  as  the 
reputed  owner,  Hay  v.  Fairhaim^  2  B.  &  A.  193,  Robinson  v.  M^Hon- 
iw/i,  2  B.  &  A.  134, 

Soltf  contra.  There  are  two  questions  in  this  ease ;  first,  whether 
the  property  in  the  ship,  rudder,  and  cordage,  ever  passed  to  the  de- 
fendant ;  and,  secondly,  assuming  that  it  did,  whether  it  continued  in 
the  possession  of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy,  as 
the  reputed  owner,  with  the  consent  of  the  true  owner,  within  the 
statute  of  James.  Here  the  property  passed  to  the  defendant  under 
the  contract,  for  there  was  a  delivery  to  him  before  the  80th  June. 
The  vessel  was  clearly  completed  when  she  was  capable  of  being  sur- 
veyed and  measured.  The  officers  of  the  customs  had  taken  the  usual 
bond  from  the  master  previously  to  the  bankruptcy ;  the  builder,  too, 
on  the  26th  June,  had  given  the  defendant  the  certificate  required  by 
the  26  O.  3,  c.  60,  s.  20,  and  from  that  time  he  must  be  taken  to  have 
consented  that  the  defendant  should  have  the  possession.  Secondly, 
assuming  the  property  to  have  passed  to  the  defendant,  it  did  not  con- 
tinue, with  his  consent,  in  the  possession  of  the  bankrupt  as  reputed 
owner.  That  is  a  question  of  fact,  which  ought  to  have  been  found ; 
Muller  V.  itfoM,  1  M.  &;  S.  388,  and  Oliver  v.  Bartlett,  3  B.  Moore, 
597.  Besides,  the  circumstance  of  the  vessel's  having  been  registered 
in  the  name  of  the  defendant,  and  of  his  having  advertised  her  for 
freight,  afibrd  the  strongest  evidence  that  he,  and  not  the  bankrupt, 
was  the  reputed  owner  of  the  ship.  Our.  adv.  vult. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trover  for  a  ship,  i-udder,  and  cordage,  by  the 
assignees  of  Alexander  Paton,  a  bankrupt,  and  the  facts  were  shortly 
as  follows:  Paton  was  a  ship-builder, and  in  October,  1818, he  entered 
into  a  written  contract  with  the  defendant  to  build  and  complete  a  ship 
for  the  defendant,  and  finish  and  launch  her  in  April,  1819;  and  the 
defendant  was  to  pay  for  the  ship  by  four  iristalments  of  750/.  each ; 
the  first  when  the  keel  was  laid,  the  second  when  they  were  at  the  light 
plank,  and  the  third  and  fourth  when  the  ship  was  launched.  The 
payments  were  to  be  made  by  bills  at  two,  four,  six,  and  eight  months. 
The  first  and  second  instalments  were  duly  paid.  In  March,  181 9,  the 
defendant  appointed  a  master,  who  from  that  time,  superintended  the 
building.  In  May,  181 9,  the  defendant  advertised  the  ship  for  charter, 
and  on  the  16th  of  June  chartered  her,  with  Paton 's  privity,  for  a 
voyage  from  Newcastle  to  Newfoundland.  Before  the  26th  of  June 
the  ship  was  measured  and  surveyed,  with  Paton's  privity,  to  the  intent 
that  the  defendant  might  get  her  registered  in  his  name.  On  the  19th 
June  the  master  entered  into  the  usual  bond  for  delivering  up  the  regis- 
ter ;  on  the  25th  Paton  signed  the  usual  certificate  of  her  build,  &c., 
and  on  the  26th  the  ship  was  registered  in  the  defendant's  name.  On 
that  day  the  defendant  paid  Paton  the  third  instalment.  Paton's  certi- 
ficate described  the  ship  as  launched,  but  that  was  not  the  case,  and 
Paton's  people  continued  working  upon  her,  and  using  his  timber  and 
materials  till  the  third  of  July.  One  of  the  master's  apprentices  was 
employed  on  board  by  his  directions  from  the  early  part  of  June,  and 
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on  the  30th  the  master  ordered  him  to  sleep  on  board ;  but  on  that 
same  day  Paton  committed  an  act  of  bankruptcy,  upon  which  a  com- 
mission afterwards  issued.  On  the  2d  of  July  the  defendant  and  a 
crew  he  had  hired  took  possession  of  the  ship,  and  his  servants,  by  his 
direction,  took  from  Paton'syard  and  warehouse  a  rudder  and  cordage, 
which  Paton  had  bought  for  the  ship.  On  the  4th  of  July  the  ship 
was  launched.  The  fourth  instalment  was  never  paid.  The  ship  was 
incomplete  when  the  act  of  bankruptcy  was  committed,  and  the  expense 
of  launching  her  was  borne  by  the  defendant.  Upon  these  facts,  the 
questions  proposed  to  the  consideration  of  the  Court  were,  whether 
the  plaintiffs  were  entitled  to  recover  the  value  of  the  ship,  in  which 
case  the  value,  subject  to  a  deduction,  was  to  be  taken  at  3000/. ;  or,  if 
not.  wnether  they  were  entitled  to  recover  the  value  of  the  rudder  aud 
cordage ;  and  should  the  Court  be  of  opinion  that  they  were  entitled 
to  neither,  a  nonsuit  was  to  be  entered ;  and  upon  these  points  alone 
the  case  was  argued  before  the  Court.  It  has  occurred,  however,  to 
the  Court,  that  a  third  question  arises  upon  iiie  facts,  which  neither 
party  could  have  intended  to  exclude,  which  is  this :  whether,  if  the 
plaintiffs  are  not  entitled  to  recover  the  whole  value  of  the  ship,  they 
nay  not  be  entitled  to  recover  to  the  extent  of  so  much  of  the  fourth 
instalment  as,  if  the  defendant  has  the  ship,  he  ought  to  pay.  And, 
upon  the  first  and  second  questions,  our  opinion  is  in  favour  of  the  de- 
fendant ;  upon  the  last  against  him.  This  ship  is  built  upon  a  special 
contract,  and  it  is  part  of  the  terms  of  the  contract,  that  given  portions 
jf  the  price  shall  be  paid  according  to  the  progress  of  the  work ;  part 
when  the  keel  is  laid,  part  when  they  are  at  the  light  plank.  The  pay- 
ment of  these  instalments  appears  to  us  to  appropriate  specifically  to 
the  defendant  the  very  ship  so  in  progress,  aud  to  vest  in  the  defendant 
a  property  in  that  ship,  and  that,  as  between  him  aud  the  builder,  he  is 
entitled  to  insist  upon  the  completion  of  that  very  ship,  and  that  the 
builder  is  not  entitled  to  require  him  to  accept  any  other.  But  this 
case  does  not  depend  merely  upon  the  payment  of  the  instalments; 
so  that  we  are  not  called  upon  to  decide  how  far  that  payment  vests 
the  property  in  the  defendant,  because,  here,  Paton  signed  the  certifi* 
cate  to  enable  the  defendant  to  have  the  ship  registered  in  his  ^the  de- 
fendant's) name,  and  by  that  act  consented,  as  it  seems  to  us,  tnat  the 
general  property  in  the  ship  should  be  considered  from  that  time  as  being 
m  the  defendant.  The  defendant  had,  at  that  time,  paid  half  what  the 
ship,  when  complete,  would  be  worth.  Paton  could  not  be  injured  by 
having  the  general  property  in  the  ship  considered  as  vested  in  the  de- 
fendant, because  he  would  still  have  a  lien  upon  the  possession  for  the 
residue  of  the  price ;  and  we  think  the  legal  effect  of  signing  the  certi- 
ficate for  the  purpose  of  having  the  ship  registered  was,  from  the  time 
the  registry  was  complete,  to  vest  the  general  property  in  the  defendant. 
In  order  to  register  tne  ship  in  the  defendant's  name,  an  oath  would  be 
requisite  that  the  defendant  was  the  owner,  aud  when  Paton  concurred 
in  what  he  knew  was  to  lead  to  that  oath,  must  he  not  be  taken  to  have 
?onsented  that  the  ownership  should  really  be  as  that  oath  described  it 
to  be  ?    The  case  of  Macklow  v.  Mangles^  1  Taunt.  318,  seems  to  us 
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to  be  clearly  distinguishable  from  the  present,  because  the  bargain  there 
for  building  the  barge  does  not  appear  to  have  stipulated  for  tlie  ad- 
vances which  were  made,  and  those  advances  do  not  appear  to  have 
been  regulated  by  the  progress  of  the  woric.  Mr.  Justice  Heath's 
opinion  appears  to  have  been  founded  on  the  notion  that  the  builder 
was  not  tied  down  to  deliver  that  specific  barge,  but  would  have  been 
at  full  liberty  to  have  substituted  any  other  he  was  building,  and  the 
builder  had  done  no  act  expressing  an  unequivocal  consent  that  the 
general  property  should  be  considered  vested  in  the  purchaser.  The 
painting  of  the  name  upon  the  stern,  the  only  act  there,  pledged  the 
builder  to  nothing ;  it  expressed  an  intention  that  the  barge  should  be 
Pocock*s,but  it  did  no  more.  He  might  change  that  intention  and  ob- 
literate the  name.  But  the  signing  of  the  certificate,  here,  to  the  intent 
that  the  defendant  might  obtain  a  registry  in  his  own  name,  was  a  con- 
sent that  what  was  necessary  to  enable  the  defetidant  to  obtain  such 
registry  should,  as  between  them,  be  considered  as  complete,  and  that, 
as  the  defendant  would  have  to  swear  that  he  was  sole  owner  of  the 
ship,  the  ownership  should  be  considered  his.  We  are,  therefore,  of 
opinion,  that  the  assignees,  who  claim  under  Paton,  are  bound  equally 
with  him ;  and,  as  this  is  not  a  case  within  the  statute  of  James,  the 
plaintiffs  are  not  entitled  to  recover  the  general  value  of  the  ship.  And 
as  to  the  rudder  and  cordage,  as  they  were  bought  by  Paton  specifi- 
cally for  this  ship,  though  they  were  not  actually  attached  to  it  at  the 
time  his  act  of  bankruptcy  was  committed,  they  seem  to  us  to  stand 
upon  the  same  footing  with  the  ship,  and  that,  if  the  defendant  was  en- 
titled to  take  the  ship,  he  was  also  entitled  to  take  the  rudder  and  cord* 
age  as  parts  thereof.  Upon  the  last  question,  however,  we  are  of  opin- 
ion against  the  defendant.  Though  the  general  ownership  was  vested 
in  the  defendant,  the  possession  remained  with  Paton;  and  as  the  bills 
for  the  third  and  fourth  instalments  were  to  be  given  at  the  launching 
of  the  ship,  (when  launched,)  Paton,  had  be  completed  the  ship,  would 
have  had  a  lien  upon  it  till  those  bills  were  given;  and  as  the  defendant 
thought  fit  to  take  the  ship  before  it  was  complete,  after  having  given 
bills  for  the  first  three  instalments  only,  we  think  he  ought  to  have 
given  a  bill  for  so  much  of  the  fourth  instalment  as,  according  to  the 
value  of  what  remained  to  be  done,  Paton  was  entitled  to  receive;  and 
that,  unless  what  remained  to  be  done  would  be  equal  to  the  whole  of 
the  fourth  instalment,  his  taking  the  ship,  without  giving  or  tendering 
such  a  bill,  was  a  wrongful  taking.  We  are,  therefore,  of  opinion,  that, 
according  to  the  provision  made  in  that  respect  in  the  case,  it  ought  to 
be  referred  to  Mr.  Bainbridge  and  Mr.  Clayton,  and  such  third  person 
as  they  shall  appoint,  to  take  an  account  of  the  want  of  materials  slip 
ulated  to  be  provided  by  Paton  not  on  board,  and  the  fair  expense  o( 
launching,  and  to  enter  the  verdict  accordingly.  If  the  want  of  ma 
terials,  and  the  expense  of  launching  shall  amount  to  750/.,  the  verdict 
to  he  entered  for  the  defendant;  if  it  shall  amount  to  less  than  750/.,  a 
verdict  for  the  difiference  to  be  entered  for  the  plaintiff. 

Judgment  accordingly. 
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B^r  the  55  6.  8,  c.  194, 1. 14,  it  is  enacted,  «That  from  and  after  the  1st  day  of  Auguat,  1815 
it  shall  not  be  lawful  for  any  person  (except  persons  already  in  practice  as  such)  to  prao 
tise  as  an  apothecary,  unless  he  take  out  a  certificate,"  &c  By  section  20,  **  if  any  pei 
son  (except  such  as  are  then  actually  practising  as  such)  shall,  after  the  said  1st  da} 
of  August,  1815,  act  or  practise  as  an  apothecary  without  having  obtained  such  oerttfi 


cate,  every  person  so  ofiendinff  shall  forfeit  20^:*'  Held,  in  an  action  for  the  penalty, 
that  it  was  not  sufficient  for  the  defendant,  in  order  to  bring  himself  within  the  excep- 
tion, to  show  that  previously  to,  and  on  the  12th  of  July,  1815,  (when  the  act  received 
the  royal  assent,)  he  was  practising  as  an  apothecary,  but  that  it  was  oeceasary  to  show 
.    that  he  was  so  practising  on  the  first  of  August,  1816. 

This  case  was  argued  in  the  course  of  this  term  by  Scarlett^  Grumeyj 
and  Campbell  for  the  plaintiiTs,  and  by  Denman  nnd  Cliitfy  for  the 
defendant.  The  facts  of  the  case  and  the  argument  addressed  to  the 
courts,  are  fully  stated  and  observed  upon  by  the  Lord  Chief  Justice 
in  delivering  the  judgment  of  the  Court,  and  it  is  therefore  unnecessary 
to  state  them  here.  Cur.  adv,  vuU, 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  was 
an  action  for  a  penalty  on  the  statute  55  6.  8,  c.  194,  for  practising 
as  an  apothecary  without  having  obtained  the  certificate  required  by 
that  act,  which  received  the  royal  assent  on  the  12th  July,  1815.  At 
the  trial  before  me,  some  evidence  was  offered  on  the  part  of  the  de- 
fendant, to  show  that  he  had  been  practising  as  an  apothecary  in  town, 
in  June,  and  some  part  of  July,  1815,  including  the  12th  of  July  in 
that  year ;  but  as  the  evidence,  such  as  it  was,  did  not  extend  to  the 
first  day  of  August,  the  defendant  having  before  that  day  left  town, 
and  become  an  assistant  to  an  apothecary  at  Chatham  ;  and,  as  I  was 
of  opinion,  that  no  person  was  exempt  from  this  penalty,  who  was  not 
in  practice  as  an  apothecary,  on  the  1st  of  August ;  the  jury,  under  my 
direction  in  that  respect,  found  their  verdict  for  the  plaintiffs.  A  rule 
to  show  cause  why  there  should  not  be  a  new  trial  was  obtained,  and 
upon  showing  cause  it  was  contended  by  the  plaintiffs,  first,  that  the 
direction  was  right  in  point  of  law ;  and  if  not  so,  then  secondly,  that 
there  was  no  evidence  that  the  defendant  had  at  any  time  practised  as 
an  apothecary  within  the  meaning  of  this  statute.  It  is  not  necessary 
to  give  any  opinion  upon  the  latter  point,  because  we  are  all  of  opinion 
that  the  direction  was  right  in  point  of  law.  The  statute  was  passed, 
as  I  have  before  observed,  on  the  12th  of  July,  1816,  but  it  may  be 
said  generally  to  take  its  effect  from  the  first  of  August  following. 

The  great  object  of  the  statute,  as  appears  by  the  preamble  to  the 
7th  section,  was  to  prevent  danger  to  the  health  and  lives  of  the  king's 
subjects  by  ignorant  and  incompetent  practitioners.  For  this  purpose 
provisions  were  made  regarding  two  classes  of  persons,  viz.  persons 
practising  as  apothecaries,  and  persons  acting  as  assistants  to  apothe- 
caries. It  would  be  known  to  the  legislature,  that  some  persons  would 
be  found  engaged  in  each  of  those  branches  at  the  time  (whatever  that 
should  be)  at  which  the  penalties  imposed  by  the  act  might  be  made  to 
take  effect,  and  it  was  reasonable  that  some  at  least  of  such  persons 
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should  be  exempted  from  its  enactment ;  and  we  are  to  learn  from  the 
language  of  the  statute,  what  is  the  precise  time  at  which  a  person 
must  have  been  so  engaged  in  order  to  be  thus  exempted. 

There  are  five  sectibns  in  which  the  time  is  mentioned,  viz.  the  14th, 
17th,  20th,  2l8t,  and  29th.  The  14th  regards  apothecaries,  and  is  a 
prohibitory  clause,  and  it  runs  thus,  '^  from  and  after  the  first  of  Au- 
gust, it  shall  not  be  lawful  for  any  person  or  persons  (except  persons 
already  in  practice  as  such),  to  practise  as  an  apothecary,  unless,"  &c. 
Now  the  word  ^^  already**  as  here  used  is  of  doubtful  import,  it  may 
either  relate  to  the  first  of  August  or  to  the  passing  pf  the  act.  The 
17th  section  relates  to  assistants,  and  is  the  prohibitory  clause  as  to 
them :  and  it  is  thus,  *'  from  and  after  the  first  of  August,  it  shall  not 
be  lawful  for  any  person  or  persons  (except  the  persons  then  acting  as 
assistants),  and  except  those  who  have  served  an  apprenticeship,  to  act 
as  an  assistant."  In  this  clause  there  is  no  ambiguity,  the  word  ^^then*' 
plainly  and  obviously  refers  to  the  first  of  August. 

The  20th  section  is  the  penal  clause ;  it  embraces  both  the  classes^ 
viz.  apothecaries  and  assistants,  with  a  difference  however  as  to  the 
amount  of  the  penalty;  audit  is  thus,  ^'  if  any  person  (except  such  as 
are  then  actually  practising  as  such),  shall,  after  the  first  of  August, 
act  or  practise  as  an  apothecary  without,  &c.,  he  shall  forfeit  202.  And 
if  any  person,  except  such  as  are  then  a<;ting  as  such,  and  except  those 
who  have  served  an  apprenticeship,  shall  after  the  first  day  of  August 
act  as  an  assistant,  he  shall  forfeit  52." 

In  this  clause  also  taken  by  itself,  there  is  no  ambiguity,  the  word 
then  plainly  refers  to  the  first  of  August.  And  this  seems  to  indicate, 
that  the  word  already y  as  used  in  the  14th  section,  is  there  used  to 
denote  the  same  day,  unless  it  was  intended  that  no  apothecary  should 
be  exempt  from  the  penalty,  who  was  not  actually  in  practice  both  on 
the  12th  of  July  and  the  first  of  August. 

The  2lBt  and  29th  sections  speak  of  apothecaries  only,  and  do  not 
mention  assistants  to  apothecaries. 

The  21st  section  relates  to  the  recovery  of  charges,  and  it  is  thus: 
^'  no  apothecary  shall  be  allowed  to  recover  any  charges  claimed  by 
him  in  a  court  of  law,  unless  he  shall  prove  at  the  trial  that  he  was  in 
practice  prior  to  or  on  the  first  of  August,  or  that  he  has  obtained  a 
certificate,"  &c.  Now,  it  was  well  observed  by  Mr.  Campbell^  that  this 
clause  relates  only  to  the  proof  to  be  given  at  the  trial,  and  the  legisla- 
ture might  not  think  it  expedient  to  require  proof  of  the  precise  day, 
which  might  lead  to  questions  as  to  actual  employment  and  practice  on 
that  day,  but  might  reasonably  conclude,  that  he  who  could  prove 
himself  to  be  in  practice  before  the  first  of  August,  and  was  in  practice, 
and  claimed  charges  for  practice  after  that  day,  was  really  in  practice 
on  that  day.  We,  therefore,  do  not  see  anything  in  this  section  that 
may  reasonably  control  the  plain  language  of  the  20th  section,  and  it 
is  not  necessary  to  say,  whether  the  word  or  ought  in  this  21st  section 
to  be  read  as  and^  which  has  been  the  construction  put  on  that  word  in 
gome  other  statutes,  and  which  may  perhaps  be  its  proper  construction 
in  this  place.     The  only  remaining  section  to  be  noticed  is  the  29tL 
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the  general  saving  clause.  It  enacts,  that  the  act  shall  not  lessen, 
prejudice,  or  defeat  the  rights,  authorities,  privileges,  and  immunities, 
vested  in  and  exercised,  and  enjoyed  by  either  of  the  two  Universities 
of  Oxford  and  Cambridge,  the  royal  college  of  physicians,  the  royal 
college  of  surgeons,  or  the  said  society  of  apothecaries,  except  such  as 
have  been  altered,  varied,  or  amended  by  the  act,  or  of  any  person  or 
persons  practising  as  an  apothecary  previously  to  the  first  of  August : 
but  the  said  universities,  colleges,  and  persons,  shall  have,  &c.,  all  such 
rights,  &c.,  save  and  except  as  aforesaid,  in  as  beneficial  a  manner  as 
they  might  have  done  if  the  act  had  not  been  passed. 

Now,  if  the  words  previously  to  the  first  of  August  are  to  be  taken 
in  their  large  and  unqualified  sense,  this  savins  clause  will  be  quite 
irreconcilable  with  the  14th  section,  whether  the  word  "a/ready" 
there  used  be  referred  to  the  day  of  the  passing  of  the  act,  or  to  the 
first  of  August,  and  also  with  the  20th  section,  which  plainly  mentions 
the  first  of  August ;  and  the  inquiry  in  any  proceeding  on  the  statute 
may  always  be,  not  whether  the  party  was  in  practice  on  the  12th 
July  or  on  the  first  of  August,  but  whether  he  Ivad  been  in  practice  at 
any  remote  period  of  his  life.  It  is  impossible  to  suppose  that  this  was 
intended,  and  it  seems  to  us,  that  the  only  mode  of  reconciling  all  the 
clauses  and  carrying  the  plain  object  of  the  law  into  effect,  is  to  con- 
sider those  apothecaries  only  to  be  exempt  from  its  provisions  who  were 
in  practice  on  the  day  on  which  the  act  took  effect,  that  is,  the  first  of 
August.  This  construction  is  not  inconsistent  with  the  words  of  this 
clause,  for  the  clause  contains  only  a  saving  of  the  rights  of  those  per- 
sons who  were  in  practice  before  the  first  of  August,  except  as  altered 
or  varied  by  the  act,  and  that  alteration  is  to  be  found  in  the  20tb  sec- 
tion, which  imposes  the  penalties  on  persons  not  in  practice  on  the 
first  of  August.  It  is  not  necessary,  as  I  have  before  observed,  to  saj 
in  this  case,  whether  a  person  claiming  the  exemption  must  have  been 
in  practice  both  before  and  on  the  first  of  August.  If  the  meaning  of 
this  saving  clause  be  doubtful,  then,  according  to  all  sound  rules  of 
construction,  the  plain  sense  of  the  penal  clause  must  prevail.  Attend- 
ing to  all  the  parts  of  this  saving  clause,  it  appears  to  have  been  intro- 
duced ex  majori  cauteia,  and  not  intended  to  control  any  previous 
enactment ;  we  think  the  language  of  it  too  doubtful  to  have  the  effect 
of  controlling  the  plain  words  of  the  penal  clause,  and  we  are  conse- 
quently of  opinion,  that  the  direction  at  the  trial  was  right,  and  that 
the  rule  for  a  new  trial  must  be  discharged.  Rule  discharged. 
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GILPIN  V,  ENDERBEY,  (In  Error.)— p.  954. 

by  ot«d  A.  and  B.  coTenanted  to  become  partners  in  the  basinees  of  army  clothierf  ^r  ten 
yean?;  and  that  A.  should  advance  20,000^  a^  part  of  the  cnpital  for  carrying  «i  the 
bui^iuess,  and  that  B.  ahould  find  a  like  sum;  that  A.,  during  the  continuance  of  the 
{mrtiierehip.  ahould  have  out  of  the  profits,  if  sufficient,  or  if  not,  out  of  the  capital, 
2000/.  yearly  for  his  share  of  the  profits.  B.  then  covenanted,  that  on  the  determina- 
tion of  the  partnership  by  efiluxion  of  time,  the  sum  of  20,000/.  should  be  repaid  to  A.; 
that  B.  should  guarantee  all  debts  and  pay  all  losses.  In  an  action  brought  upon  this 
deed  to  recover  the  20.000/L  at  the  expiration  of  the  ten  years,  the  defendant  pleaded  that 
the  deed  was  executed,  by  way  of  shift,  in  pursuance  of  a  usurious  agreement.  That  plea, 
upon  issue  joined,  was  negatived  by  the  verdict  of  the  jury,  and  judgment  was  given  liy 
the  Court  of  K.  B.  for  the  plaintifif:  Held,  upon  error  in  K.  B.,  that  after  that  finding, 
the  deed  must  be  taken  to  disclose  the  real  intention  of  the  parties,  and  that  it  was  not 
in  that  case  void  upon  the  ground  of  usury. 

Declaration  in  covenant  stated  an  indenture  of  24th  of  September, 
1807,  between  the  plaintiff  in  error,  W.  Gilpin,  of  the  one  part,  and  the 
defendant,  Enderbey,  of  the  other  part,  whereby,  after  reciting  that  the 
plaintiff  and  defendant  had  agreed  to  become  partners  in  the  trade  or 
business  of  an  army  clothier,  army  agent  and  woollen  draper,  then  car- 
ried on  by  the  plaintiff,  Gilpin ;  it  was  witnessed,  that  in  consideration 
of  the  mutual  trust  and  confidence  which  the  said  plaintiff  and  defendant 
reposed  in  each  other;  and  in  consideration  of  the  covenants  and  agree- 
ments in  the  said  indenture  after  contained  to  be  entered  into  by  ihera 
mutually  and  reciprocally  with  each  other,  each  of  them,  the  plaintiff 
and  the  defendant,  did  by  that  indenture  covenant  with  the  other  of 
them  in  manner  following ;  viz.,  that  they,  the  plaintiff  and  defendant, 
should  become  partners  in  the  business  of  an  army  clothier  for  the  term 
of  ten  years;  and  that  defendant  should  advance  20,000/.  as  part  of 
the  capital  for  carrying  on  the  business ;  and  that  defendant  having 
accordmgly  advanced  the  sum  of  20,000/.  immediately  before  the  exe- 
cution of  the  indenture,  the  residue  of  the  capital  should  be  provided 
by  plaintiff,  Gilpin,  or  by  him  and  such  additional  partner  as  in  the  said 
indenture  mentioned,  and  should  be  equal  to  at  least  20,000/. ;  and  ftir- 
ther,  that  during  the  continuance  of  the  partnership,  Enderbey  should 
be  entitled  to  have  out  of  the  profits  of  the  said  trade,  (and  in  case  of 
any  deficiency  therein,  then  out  of  the  capital  thereof,)  by  half  yearly 
portions,  a  certain  sum  of  money  therein  mentioned,  viz.,  2000/.  per  an- 
num, as  and  for  his  full  dividend  or  share  of  the  profits  or  produce  of 
said  trade ;  and  that  all  the  residue  of  the  profits  of  the  trade  in  each 
half  year  during  the  partnership,  should,  on  the  days  in  that  behalf 
mentioned,  and  also  on  the  determination  of  the  partnership,  belong  to, 
and  be  the  sole  property  of,  and  be  had,  received,  and  taken  by  Gilpin, 
as  for  his  share  of  the  profits  of  the  said  partnership.  And  the  said 
plaintiff,  Gilpin,  by  the  indenture  further  covenanted  with  the  defend- 
ant, that  on  the  determination  of  the  partnership  by  efliuxion  of  time, 
the  said  sum  of  20,000/.  should  b^  repaid  to  the  defendant,  Enderbey, 
his  executors,  &c.,  by  six  equal  instalments,  to  be  computed  from  the 
determination  of  the  partnership,  and  each  instalment  to  be  paid  at  the 
end  of  each  three  calendar  months,  and  interest  at  the  rate  of  5/.  per 
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per  annum  for  100/.,  to  be  computed  from  the  determination  of  the 
said  partnership.  Breach,  non-payment  of  the  20,000/.,  together  with 
3000/.  for  interest  on  the  expiration  of  the  partnership. 

The  defendant  craved  oyer  of  the  deed  which  was  set  out,  and  which 
contained  the  following  covenants  besides  those  set  out  in  the  declara- 
tion: viz.,  that  the  business  should  be  carried  on  in  the  name  of  Gilpin 
only,  or  in  the  names  of  him  and  another  person  who  should  be  admit- 
ted into  partnership  pursuant  to  the  provisions  for  that  purpose  in  the 
deed;  and  that  it  should  be  under  the  sole  direction  and  control  of  Gil- 
pin or  such  other  partner;  and  that  Gilpin  and  such  partner  should  un- 
dertake the  management  of  the  business  without  any  compensation  to 
be  made  to  them  on  that  account;  that  Gilpin  should  hire  servants  and 
pay  their  wages  out  of  the  profits  of  the  business;  that  he  should  keep 
the  books  of  accounts,  which  should  be  open  to  the  inspection  of  Eu- 
derbey,  and  that  he  should  once  every  year  deliver  a  balance  sheet  to 
him ;  that  all  debts  and  expenses  contracted  in  the  trade,  and  that  all 
losses  either  by  bad  debts,  decay  of  goods,  suits,  or  other  casualties, 
and  all  servants'  wages,  and  other  necessary  expenses,  and  the  prop- 
erty tax  payable  in  respect  of  the  profits,  should  be  paid  out  of  the 
partnership  stock  and  effects,  including  the  sum  of  20,000/.;  that  Gilpin 
should  pay  out  of  the  stock  or  capital  of  the  partnership,  all  such  losses 
as  should  from  time  to  time  arise  in  carrying  on  the  business,  and  guar- 
antee the  payment  of  all  debts  which  should  be  due  to  the  partner- 
ship :  that  neither  of  the  parties  should  become  surety  during  the  con- 
tinuance of  the  partnership,  or  compound  or  release  debts,  &c.,  &c. ;  that 
in  case  Gilpin  should  depart  this  life  at  any  time  before  the  expiration 
of  ten  years,  and  his  executors  should  refuse  to  carry  on  the  partner- 
ship, they  should  have  power  to  determine  it  on  giving  three  month's 
notice  to  Enderbey,  and  on  paying  out  of  the  partner^ip  money  and 
eflects,  the  sum  of  20,000/.  advanced  to  the  capital  of  the  partnership ; 
and  such  further  sum  as  should  be  a  proportional  part  of  the  sum  of 
2000/.  for  Enderbey's  share  of  the  profits ;  that  on  the  determination  of 
the  partnership  by  effluxion  of  time,  in  case  it  should  so  determine,  a 
sutiicient  part  of  all  the  debts  due  or  owing  to  the  partnership,  should 
be  fully  repaid  to  Enderbey  by  six  equal  instalments,  to  be  computed 
from  the  determination  of  the  partnership ;  that  in  case  at  any  time 
during  the  partnership,  the  value  of  the  partnership  effects  should  be 
reduced  to  the  sum  of  20,000/.,  or  in  case  either  of  the  parties  should 
become  bankrupt,  or  depart  the  realm,  or  do  several  other  acts  therein 
named,  it  should  be  lawful  to  determine  the  partnership  by  notice :  and 
that  in  case  Gilpin  should  refuse  to  keep  the  accounts,  or  to  render  a 
statement,  or  deny  the  perusal  of  the  books  to  Enderbey,  that  E.  might 
upon  one  month's  notice  dissolve  and  determine  the  partnership,  and 
..hat  the  sum  of  20,000/.  should  be  payable  forthwith  from  the  expira- 
tion of  the  notice.  Covenant  to  refer  differences  to  arbitration  and 
)ther  usual  covenants.  The  defendant  then  pleaded,  that  before  the 
making  of  the  indenture,  to  wit,  on,  &c.,  at,  &c.,  it  was  corruptly  and 
against  the  form  of  the  statute  agreed  between  the  plaintiff  and  defend- 
fint,  that  the  plaintiff  should  lend  and  advance  to  the  defendant  the  sum 
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of  20,000/.,  and  that  the  plaintiff  should  forbear  and  give  day  of  pay- 
ment thereof  to  the  said  defendant  for  the  space  of  ten  years  thence  next 
ensuing ;  and  that  the  defendant,  for  the  loan  of  the  said  sum  of  20,000/., 
and  for  the  forbearing  and  giving  day  of  payment  thereof,  should  yearly, 
during  the  said  term  of  ten  years,  pay  to  the  plaintiff  the  sum  of  2000/., 
by  equal  half  yearly  portions,  on  the  24th  March  and  24th  September 
in  each  year;  and  that,  for  securing  the  repayment  of  the  sum  of  20,- 
000/.  with  such  payments  half  yearly  to  the  plaintiff;  the  plaintiff  and 
defendant,  by  way  of  shifl,  should  execute  a  certain  instrument  in  the 
form  of  a  deed  of  partnership,  according  to  the  form  and  effect  of  the 
indenture  in  the  declaration  mentioned.    And  that,  in  pursuance  of  said 
corrupt  and  unlawful  agreement  so  made,  the  plaintiff  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  aforesaid,  lent  and  advanced  to  the  defendant  the 
said  sum  of  20,000/.  on  the  terms  aforesaid ;  and  that  for  securing  the 
payment  thereof,  with  such  payments  half  yearly  as  aforesaid ;  the 
plaintiff  and  the  defendant  by  way  of  shift  afterwards,  to  wit,  on,  &c., 
at,  &c.,  executed  the  indenture  in  the  declaration  mentioned,  and  the 
plaintiff  then  and  there  excepted  of  and  from  the  defendant,  the  said 
part  of  the  supposed  indenture  so  by  him  produced  in  Court  as  afore- 
said, in  pursuance  of  said  corrupt  and  unlawful  agreement,  and  for  the 
purposes  aforesaid.     And  the  defendant  avers,  that  the  sum  of  2000/ 
so  to  be  paid  yearly  for  the  loan  of  said  20,000/.  exceeds  the  rate  of  5/ 
per  cent,  contrary  to  the  form  of  statue.     Whereby  the  said  indenture 
was  and  is  wholly  void  in  law ;  and  this,  &c.     Replication,  that  the 
plaintiff  and  the  defendant  executed  the  indenture  in  the  declaration 
mentioned  for  good  and  lawful  considerations,  and  not  by  way  of  shift 
or  in  pursuance  of,  or  upon  the  said  corrupt  and  unlawful  agreement, 
or  for  the  purpose  in  the  said  plea  of  defendant  mentioned,  in  manner 
and  form  as  defendant  hath  in  his  plea  alleged.     And  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c.    And  the  defendant  doth 
the  like.     The  jury  found  a  verdict  upon  the  issues  joined  on  the  plea 
in  favour  of  the  plaintiff  below,  thereby  negativing  the  corrupt  agree- 
ment.    And  the  Court  of  Common  Pleas  gave  judgment  for  the  plain- 
tiff below.     The  record  having  been  removed  intothis  Court  upon  a 
writ  of  error.     The  case  was  argued  on  a  former  day  in  this  term,  by 
Campbellj  for  the  plaintiff  in  error.     This  deed  is  usurious  on  the 
face  of  it,  and,  although  the  issues  on  the  pleas  were  found  in  favour 
of  the  plaintiff  below,  yet  the  case  is  now  to  be  considered  as  if  the 
deed  had  been  merely  set  out  upon  oyer,  and  the  defendant  below  had 
demurred.    This  case  is  distinguishable  from  Dande  v.  Currer^  Siderfin, 
285,  for  there  the  usury  did  not  appear  on  the  face  of  the  declaration. 
Here,  the  principal  was  never  in  hazard ;  for  if  the  entire  capital  had 
been  lost  in  the  course  of  carrying  on  the  trade,  Enderbey  might  still 
have  maintained  an  action  to  recover  his  principal  at  the  end  of  ten 
years.     If,  therefore,  at  the  commencement  of  the  partnership,  Gilpin 
was  possessed  of  property  to  the  amount  of  100,000/.,  and  the  losses 
of  the  trade  exceeded  the  40,000?.,  which  was  the  entire  capital  em- 
barked in  it,  still  Gilpin  would  be  liable  to  make  good,  out  of  his  entire 
fortune,  the  20,000?.  at  the  end  of  the  ten  years ;  for  there  is  an  express 
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stipulation  that  all  losses  shall  be  borne  by  Gilpin.  This,  therefore, 
was  a  mere  loan  to  Gilpin  of  20,000i.,  for  which  the  lender  was  to 
receive  more  than  5/.  per  cent,  interest.  If  this  be  an  absolute  cove- 
nant to  repay  the  20,000Z.,  with  the  stipulated  interest,  the  deed  is 
usurious.  If,  on  the  other  hand,  the  covenant  be  conditional,  to  repay 
the  20,000/.  if  the  profits  and  capital  remaining  at  the  end  of  ten  years 
are  sufficient  for  that  purpose,  then  the  declaration  is  defective,  because 
it  does  not  contain  any  averment  that  the  profits  and  capital  were  suffi- 
cient. In  Morse  v.  Wilsorty  4  T.  R.  353,  it  was  expressly  decided,  that 
if  the  borrower  of  money  give  a  bond  for  the  principal  and  interest  at 
51.  per  cent.,  and  covenant  at  the  same  time  also  to  pay  to  the  lender 
a  certain  portion  of  the  profits  of  a  trade  carried  on  by  him  in  partner- 
ship with  another  person,  that  is  an  usurious  contract,  and  the  obligee 
cannot  recover  on  the  bond. 

Parke^  contra.  In  order  to  constitute  usury,  there  must  be  a  loan 
of  money.  Here  there  was  no  loan  of  money  to  Gilpin.  The  deed 
does  not  even  state  that  the  money  was  advanced  to  him,  but  merely 
that  the  parties  had  agreed  to  become  partners  for  ten  years,  and  that 
Enderbey  should  advance  20,000Z.  as  part  of  the  capital  for  carrying 
on  the  business.  Gilpin  did  not  acquire  the  whole  interest  in  the  sum 
so  advanced,  but  Enderbey  had  a  joint  interest  in  it  with  Gilpin. 
Besides,  the  jury  have  found  as  a  fact  that  this  was  a  bona  fide  part- 
nership. Hammett  v.  Yea^  1  Bos.  k  Pul.  153,  Masterman  v.  Cowrie^ 
8  Gampb.  488,  Barclay  v.  Walmesleyj  4  East,  55,  Doe  d.  MetcaJf  v. 
Brown^  Holt's  N.  P.  Rep.  296,  Yeoman  v.  BarstoWy  Lutw.  278,  are 
authorities  to  show  that  there  must  be  an  actual  loan  of  money  to  con- 
stitute usury,  and  that  there  may  be  cases  where  more  than  5/.  per 
cent,  is  taken  for  the  use  of  money,  and  where  the  principal  is  not 
even  put  in  hazard,  where  the  offence  of  usury  is  not  committed.  The 
case  of  Morse  v.  Wilson  is  distinguishable,  because  there,  there  was  an 
actual  loan  of  money.  Here  there  was  no  loan,  but  an  advance  of 
money  for  the  purpose  of  carrying  on  the  trade. 

OampbeU  in  reply.  In  the  cases  cited,  no  money  passed  from  one 
party  to  the  other.  In  Yeoman  v.  Barstow  the  contract  did  not  appear 
upon  the  face  of  the  declaration  to  be  usurious ;  for  it  was  a  contract 
for  old  hammered  silver,  which  cannot  be  considered  money.  Besides, 
the  authority  of  that  case  is  much  shaken  by  what  fell  from  Lord 
Alvanlbt  in  Marsh  v.  MartindaUy  3  Bos.  k  Ful.  154,  and  Mr.  Comyn 
in  his  Treatise  on  Usury,  p.  101,  states  that  cas^  to  be  at  variance  with 
all  the  other  decisions. 

Cur.  adv.  vult. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This 
case  was  argued  before  us  a  few  days  ago.  It  is  a  writ  of  error,  brought 
on  a  judgment  of  the  Court  of  Common  Pleas,  in  an  action  of  covenant 
on  an  indenture,  bearing  date  the  24th  of  September,  1807.  To  this 
action  Gilpin,  the  defendant  below,  pleaded  several  pleas  of  the  statute 
jf  usury,  upon  which  issues  were  joined,  and  found  against  him,  and 
judj^ment  given  for  Enderbey,  the  plaintiff  billow.  The  indenture  is 
^f  t  toiih  at  l^rge  upon  the  record,  and  the  ground  of  the  writ  of  error 


962]  5  Barnewall  4  Alderson.  523 

was,  that  this  indenture  manifestly  exhibits  a  case  of  usury  within  the 
statute,  and  ought,  consequently,  to  be  pronounced  void  in  law.  The 
particulars  of  the  deed  were  so  recently  adverted  to  in  the  argument, 
that  a  very  concise  notice  of  them  will  be  sufficient.  The  indetilure 
professes  to  be  a  deed  of  partnership  between  these  parties  for  ten 
years.  The  counsel  on  both  sides  agreed  that,  by  the  effect  of  this 
deed,  Gilpin  covenants  absolutely  that  Enderbey  shall,  at  the  expiration 
of  the  ten  years,  receive  the  20,000/.  therein  said  to  have  been  advanced 
by  Enderbey  for  carrying  on  the  trade,  whether  the  stock  and  capital  of 
the  partnership  may  at  that  time  be  sufficient  or  insufficient  for  that  pur- 
pose. The  Court  adopts  this  construction  thus  agreed  upon  for  the  pur- 
pose of  its  present  judgment.  Indeed,  the  plaintiff  below  cannot  main- 
tain this  action  upon  any  other  supposition,  because  he  has  not  averred 
a  sufficiency  of  stock  or  capital  to  answer  the  whole  or  any  part  of  the 
30.000/.  claimed,  and  the  defendant  below  builds  his  argument  of  usury 
mainly  on  this  foundation.  According  to  the  contents  of  this  deed, 
Gilpin  was  carrying  on  the  business  of  an  army  clothier,  &c.  The 
parties  agree  to  become  partners  in  that  business  for  ten  years.  En- 
derbey advances  20,000/.,  as  part  of  the  capital  for  carrying  on  the  bu- 
siness, and  Gilpin  covenants  that  the  residue  of  the  capital  shall  be  pro- 
vided by  him  to  the  amount  of  at  least  20,000/.  Gilpin  is  to  conduct  thef 
trade  in  his  own  name,  and  Enderbey  is  not  to  be  required  to  interfere, 
Enderbey,  during  the  continuance  of  the  partnership,  is  to  take  out  of 
the  profits,  or,  if  they  be  insufficient,  then  out  of  the  capital  2000/.  per 
annum,  as  and  for  his.  share  of  the  profits.  Gilpin  Is  to  pay  into  the 
partnership  stock  all  such  losses  as  may  arise  in  carrying  on  the  trade, 
and  to  guarantee  the  payment  of  all  debts  that  may  be  owing  to  the 
partnership ;  and  at  the  end  of  the  ten  years,  if  he  be  then  living,  En- 
derbey is  to  have  back  his  20,000/.  as  before  mentioned.  If  the  part- 
nership effects,  stock,  debts,  and  credits,  be  at  any  time  reduced  to 
20,000/.  the  partnership  may  be  dissolved. 

There  are  clauses  for  keeping  and  exhibiting  regular  accounts,  for 
referring  disputes  to  arbitration,  and  several  others  usual  in  partner- 
ship deeds. 

By  the  execution  of  this  deed,  Enderbey  undoubtedly  made  himself 
answerable  as  a  partner  to  all  strangers,  though  he  might  not  be  an- 
swerable as  between  himself  and  Gilpin.  And  if  the  deed  discloses 
the  real  facts,  and  the  intention  of  the  parties  to  it,  this  is  not  the  case 
of  a  loan  of  money  by  Enderbey  to  Gilpin,  but  a  contract  of  partnership 
between  them  of  a  peculiar  kind.  If  the  deed  does  not  disclose  the 
real  facts  and  the  intention  of  the  parties,  but  was  executed  only  as  a 
contrivance  to  cover  a  loan  of  20,000/.  for  ten  years,  at  10/.  per  cent., 
the  deed  was  undoubtedly  void ;  but  this  is  a  fact  that  ought  to  have 
been  found  affirmatively  by  a  jury,  to  enable  the  Court  thereupon  to 
declare  the  deed  void.  No  such  fact  has  been  found,  and,  in  the  ab- 
sence of  such  a  finding,  we  must  consider  the  deed  as  speaking  the  lan- 
guage of  truth.  And,  so  considering  it,  we  cainiol  pronounce  it  to  be 
void.  The  partnership,  as  constituted  by  this  deed,  may  be,  and  pro 
bahly  is,  of  an  unusual  kind:  bnt  that  circumstance  will  not  authorize 
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us  to  say,  that  there  was  in  truth  no  partnership ;  and  if  there  was  a 
partnership,  there  is  no  loan  of  money  by  Enderbey  to  Gilpin,  and  no 
usury.  Unusual  as  such  a  partnership  may  be,  it  l«  by  no  means  im- 
possible. A  man  carrying  on  trade  with  a  capital  of  20,000/.  might 
iiave  made  a  profit  of  3000/.  a-year,  and  might  really  think  and  expect, 
(though  I  cannot  say  that,  in  my  opinion,  such  an  expectation  was 
likely  to  be  realized,)  that  if  the  capital  was  doubled,  the  clear  profits 
would  be  doubled  also,  and  might,  on  sucli  expectation,  engage  that 
any  person  who  would  bring  20,000/.  should  receive  2000/.  per  annum, 
which  would  leave  4000/.  for  himself;  and  so  be,  in  his  estimation,  a 
very  good  bargain.  Some  such  opinion  may  have  produced  the  con- 
tract between  these  parties.  We  must  take  their  contract  from  the 
deed,  and  so  taking  it,  we  cannot  pronounce  it  to  be  usurious.  The 
judgment,  therefore,  must  be  affirmed. 

Judgment  affirmed 


PHILLIPS  V.  SHAW.— p.  964, 

In  this  case,  Vol.  IV.  p.  435,  it  ought  to  have  been  stated,  that  there 
were  two  counts  in  the  declaration ;  in  the  latter  of  which  the  pro  ut 
patet  per  recordum  was  omitted ;  and  that  the  verdict  was  taken  upon 
the  latter  count  only. 


END  OF  TRINITY  TERM. 
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THE  PRINCIPAL  MATTERS. 


ACTION  ON  THB  CASB. 

1.  An  aetion  at  oommon  law  will  not  lie  for  dis- 
turbing another  in  the  poseoMion  of  a  pew, 
vnleM  the  pew  be  annexed  to  a  house  in  the 
pariah.  Mainwaring  t.  OiU§,  H.  2  and  3  O.  4, 

356 

2.  An  action  lies  for  the  malicious  prosecation 
of  a  bad  indictment  for  peijury.  Pippttt  t. 
Htam,  E.  8  G.  4,  634 

ACCBPTAKCB. 
See  FraudIi  Statutb  of,  2,  6. 

ADMINISTRATOR. 

In  an  action  by  an  administrator  npon  a  bill  of 
•  exchange,  payable  to  the  intestate,  bat 
accept^  after  bis  death,  it  was  held,  that  the 
statute  of  limitations  begins  to  run  from  the 
time  of  granting  the  letters  of  administration, 
and  not  from  the  time  the  bills  became  due, 
there  being  no  cause  of  action  until  there  is 
a  party  capable  of  suing. 

An  agent  haying  money  in  his  hands  be- 
longing to  his  principal,  purchases  with  it  a 
bill  of  exchange,  which  he  endorses  specially 
to  his  principfU ;  the  latter,  at  the  time  of  the 
endorsement,  was  dead,  but  that  fact  was  not 
known  to  the  agent:  Held,  that  the  property 
in  the  bill  passed  to  the  administrator  of  the 
principal,  and  that  he  might,  therefore,  sue 
upon  &e  bill  in  that  charaeter :  Held,  also, 
that  the  administrator  was  only  entitled  to 
recoTcr  interest  upon  bills  accepted  after  the 
death  of  the  testator  from  the  time  of  demand 
of  payment  made  by  the  administrator,  Ae., 
not  from  the  time  the  bills  became  due. 

Where  the  declaration  sUted  the  drawing 
of  certain  bills  of  exchange,  and  their  ac- 
ceptance after  the  death  of  the  intestate,  the 
granting  of  the  letters  of  administnition  to 
the  plaintiff,  the  defendants'  liability,  Ac; 
and  the  defendants  pleaded  that  the  cause 
of  action  did  not  accrue  within  six  yenrs, 
to   which    the    plaintiff  replied    generally. 


that  it  did  accrue  within  six  years:  It  waa 
held  that  the  replication  was  good.  Mur- 
my,  Adminietrator,  r.  The  Eaet  India  Com- 
pany,  M.  2  O.  4,  204 

ADVOWSON. 
A  bond  was  conditioned  for  the  resignation  of 
a  living,  which  the  defendant,  when  requested, 
had  refused  to  resign :  Held,  that  he  being  a 
wrongdoer,  the  Jury  were  not  bound,  in  as- 
sessing the  damages,  to  confine  themselves  to 
the  diminution  of  the  value  of  the  advowson 
to  the  plaintiff  by  the  defendant's  life-inter- 
est ;  nor  in  estimating  the  annual  proceeds, 
to  deduct  the  curate's  stipend.  Lord  Sondee 
V.  Fletcher,  T.  8  G.  4,  835 

AMENDMENT. 
See  Practicb,  41. 

ANNUITY. 

1.  By  a  public  act  the  Waterloo  Bridge  Com- 
pany were  authorised  to  raise  money  for  the 
purpose  of  completing  their  undertaking, 
either  among  themselves  or  by  the  admission 
of  new  members,  or  by  granting  annuities 
for  a  term  uf  years  or  for  life.  The  act  did 
not  contain  any  provision  that  the  annuities 
should  or  should  not  be  redeemable.  The 
Company  however,  In  the  original  grant, 
reserved  to  themselves  a  power  of  redemp- 
tion :  Held,  under  these  circumstances,  that 
an  auctioneer  putting  up  to  sale  one  of  the/^e 
annuities,  was  bound  in  his  particulars  of 
sole  to  deraribe  it  as  a  redeemable  annuity. 
Covertey  v.  Burrell,  M.  2  G.  4,  257 

2.  By  the  53  G.  3,  c.  141,  the  memorial  of  an 
annuity  must  contain  the  description  and 
place  of  residence  of  the  witnesses  to  the 
annuity  deed. 

A  mere  surety  who  charges  with  the  pay- 
ment  of  an  annuity  his  estate  in  fee  simplti, 
of  which  he  was  seiaed  m  possessiun  at  the 
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time  of  granting  the  annuUjy  and  whioh  waa 
of  greater  annual  valae  than  the  annuity,  is 
a  grantor  wilbin  the  meaning  of  the  13  G.  3, 
0.  26,  8.  8,  and  therefore  in  rach  a  case  no 
memorial  is  required.  Darwin  r.  Lincoln 
and  Anntker,  H.  2  and  3  Q,  4,  444 

3.  Under  the  53  O.  3,  c.  141,  s.  2,  it  is  requisite 
that  the  memorial  of  an  annuity  should  con- 
tain the  names  and  places  of  abode  of  the 
witnesses  to  a  warrant  of  attorney,  given  as 
a  collateral  security ;  and,  therefore,  where 
it  was  thus  stated,  A.  B.,  clerk  to  J.  8.  of  D. 
Street,  in  the  county  of  M.,  gont. :  Held,  that 
this  was  not  sufficient,  it  appearing  that  A. 
B.  did  not  reside,  but  only  attended  at  the 
office  there  at  the  time.  Smith  t.  Pritehard, 
B.  3  G.  4,  717 

But  see  statute  3  Geo.  4,  o.  92. 

4.  The  condition  of  a  bond  recited  that  the  ob> 
ligor  had  cohabited  with  a  woman  for  several 
years,  and  had  by  her  two  children  therein 
named,  and  that  she  being  desirous  to  put  an 
end  to  the  connexion,  had  applied  to  the 
obligor  to  make  a  provision  for  herself  and 
children,  which  he  had  agreed  to  do :  and  for 
that  purpose  the  obligor  entered  into  the  bond 
in  question,  which  was  conditioned  to  pay  to 
the  mother  yearly,  during  the  joint  natural 
lives  of  herself  and  two  children,  a  certain 
sum  therein  mentioned ;  the  annuity  to  be 
applied  to  the  maintenance  and  education  of 
the  children  as  well  as  of  herself:  or  in  case 
of  the  death  of  the  two  children  therein 
specifically  named,  then  the  same  annuity 
was  to  be  payable  to  her  during  her  life. 
One'  of  the  children  died  during  the  life- 
time of  the  mother :  Held,  that  the  annuity 
was  payable  to  her  during  her  life,  at  all 
events.     Jametand  Wi/t  v.  Tallent,  T.  3  G.  4, 
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APOTHECARIES. 

By  the  55  G.  8,  e.  194,  s.  14,  it  is  enacted,  "that, 
from  and  after  the  first  day  of  August,  1815, 
it  shall  not  be  lawful  for  any  person  (except 
persons  already  in  practice  as  such)  to  prac- 
tise as  an  apothecary,  unless  he  takes  out  a 
certificate,  Ac  By  section  20,  "  if  any  per- 
son (except  such  as  are  then  actually  prac 
tising  as  such)  shall/  after  the  said  1st  day 
of  August,  1815,  act  or  practise  as  an  apo- 
thecary without  having  obtained  such  certi- 
ficate, every  person  so  offending  shall  forfeit 
20/. :  Held,  in  an  action  for  the  penalty,  that 
it  was  not  sufficient  for  the  defendant,  in  order 
to  bring  himself  within  the  exception,  to  show 
that  previously  to  and  on  the  12th  of  July, 
1815,  (when  the  act  received  the  royal  assent,) 
he  was  practising  as  an  apothecary,  but  that 
it  was  necessary  to  show  that  ne  was  so 
practising  on  the  1st  of  August,  1815.  The 
Apotlucariei^  Company  v.  Moby,  T.  3  G.  4, 

949 

APPEAL. 

L  An  order  of  removal  was  dated  the  1st  of 
August,  1814,  and  an  order  of  suspension 
endorsed  thereon,  in  consequence  of  the  sick- 
neas  of  the  pauper ;  and  a  copy  of  such  order 
aod  endorsement  was,  in  1814,  served  upon 
tiM  appaUanta,  but  the  original  order  not  pro- 


duced at  the  time  of  serving  such  copy :  and 
subsequently,  in  1815,  another  part  of  tha 
order  and  endorsement,  executed  by  the  sama 
Justices,  but  bearing  date  in  August,  1814, 
was  served  upon  the  appellants.  The  panp«r 
was  not  removed  till  1819,  when  an  appeaJ 
was  duly  entered :  Held,  that  the  services  of 
the  original  order  of  removal  in  1814  and 
1815  were  both  defective,  and  that  the  appeal 
was  made  in  time,  notwithstanding  49  G.  3^ 
c.  124,  s.  2.  Rex  v.  The  Inhahitanie  of  Aim- 
id'cik,  M.  2  G.  4,  IS4 

2.  By  a  clause  in  an  enclosure  act,  a  commia- 
sioner  was  authorized  to  stop  up  any  way, 
provided  it  be  done  by  the  order,  and  witib 
the  concurrence  of  two  justices,  and  that 
order  was  to  be  subject  to  an  appeal  in  Itka 
manner,  and  under  such  form  and  restrictions 
as  if  the  same  had  been  originally  made  bj 
such  Justices.  By  a  subsequent  clause,  anj 
party  aggrieved  was  to  be  at  liberty  to  appeal 
at  any  time  within  six  months  after  the  canaa 
of  complaint.  Under  this  act  the  commia- 
eioners,  with  the  concurrence  and  order  of 
two  judtices,  stopped  up  a  road,  without  giving 
the  public  notices  required  by  the  55  G.  3,  e. 
OS:  Held,  that  a  party  aggrieved  migfa^ 
under  these  circumstances,  appeal  at  any  tiaa 
within  six  month.  Quere,  whether  it  be 
necessary  to  give  such  notices  where  roada 
are  stopped  up  under  the  provisions  of  an 
enclosure  act.  Rex  v.  Toioneendf  H.  2  and  3 
G.  4,  4M 

3.  Where  an  order  of  removal  has  been  exa- 
outed,  and  by  consent  of  the  removing  pariah 
and  the  magistrates  making  it,  it  is  super- 
seded, and  the  paupers  taken  back,  it  is  in 
the  discretion  of  the  sessions  to  enter  an  ap- 
peal against  it  or  nut,  according  as  they  maj 
think  that  justice  requires  it,  in  order  to 
compel  the  respondents  to  pay  the  costa  of 
maintenance,  Ac,  incurred  by  the  appellants 
before  the  order  was  superseded.  Rex  y. 
The  Juetieee  of  Norfolk,  H.  2  and  3  G.  4,  484 

4.  The  18  ^. .%  0.  19,  s.  5,  gives  an  appeal  only 
in  ease  the  majority  of  overseers  eoncar  in 
it     Rex  V.  Jueticee  of  Laneaekirt,  K  3  Q.  4, 

756 

APPEAL,  (Notice  of) 

1.  It  is  not  necessary,  in  order  to  give  the 
justices  at  sesnions  jurisdiction  to  hear  an 
appeal  against  overseers'  accounts,  that  such 
accounts  should  previously  have  been  exam- 
ined and  allowed,  pursuant  to  50  G.  3,  o.  49. 
Rex  T.  The  Juetieee  of  Colcheeter,  H.  2  and  3 
G.  4,  535 

2.  Where  a  statute  gives  an  appeal,  the  appel- 
lant giving  reasonable  notice  to  the  other 
parties,  such  notice  need  not  be  in  writing  ; 
but  a  verbal  notice,  if  reasonable  as  to  time, 
is  sufficient  Rex  v.  The  Juetioee  of  Sttrrejf, 
H.  2  and  8  G.  4,  539 


APPORTIONMENT. 
See  Landlord  and  Tbraxt,  11. 


APPROPRIATION. 
See  Plkadiho,  28. 
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ARBITRAMENT. 

1.  A  sabmiMion  to  arbitration  ander  9  and  10 
W.  3,  e.  15,  8.  I,  may  be  made  a  rule  of  court 
in  vacation.  In  the  Matter  of  Taylor,  M.  2 
G.  4,  217 

2.  Declaration  stated  that  defendant  eoyenanted 
to  obey,  abide  bj,  and  perform  an  award, 
and  that  be  would  not  prevent  the  arbitrators 
from  making  their  award.  It  then  stated 
that  the  arbitrators  made  their  award,  and 
thereby  directed  the  defendant  to  pay  a 
certain  sum  therein  mentioned;  and  alleged 
as  a  breach  of  the  covenant,  that  the  defend- 
ant did  not  pay  the  sam  awarded.  Plea, 
that  before  the  award,  defendant,  by  deed, 
revoked  the  authority  of  the  arbitrators,  of 
which  revocation  they  had  notice:  Held, 
upon  demurrer,  that  defendant  was  entitled 
to  judgment,  although  it  appeared  by  the 
plea  that  be  bad  been  guilty  of  a  breach  of  the 
covenant  to  abide  by  the  award,  by  revoking 
the  authority  of  the  arbitrators,  the  plaintiff 
being  entitled  to  recover  damages  only  in 
respect  of  the  cause  of  action  stated  in  his 
declaration,  and  not  in  respect  of  a  cause 
of  action  disclosed  in  the  plea. 

The  second  count  of  the  declaration  stated 
the  deed  of  reference,  and  then  averred  that 
defendant  did,  before  the  making  of  the 
award,  hinder  and  prevent  the  arbitrators 
from  making  their  award  in  this,  that  the 
defendant,  by  a  certain  deed  in  writing, 
aigned  and  sealed  to  him,  after  reciting,  as 
was  therein  recited,  did  revoke  the  authority : 
Held,  upon  demurrer,  that  this  was  an  alle- 
gation, not  of  the  mere  legal  effect  of  the 
deed,  but  of  the  fact  of  revocation ;  and  that 
it  was  unnecessary  to  state  that  the  arbitra- 
tors had  notice  of  the  revocation,  that  being 
necessarily  implied  in  the  averment,  that  the 
defendant  had  revoked  the  authority.  Jfar«A, 
Executor  of  Quinian,  ▼.  Bulteel,  H.  2  and  3 
G.  4,  607 

S.  Where  an  action  for  breach  of  oovenant  was 
pending,  and,  with  all  matters  in  difference, 
was  referred  to  arbitration,  the  costs  of  the 
rait  to  abide  the  event :  Held,  that  an  award 
that  the  plaintiff  had  no  demand  on  the  de- 
fendant on  account  of  any  alleged  breaches 
of  covenant,  or  on  any  other  account  what> 
soever,  was  final,  altbotfgh  the  suit  was  not, 
in  terms,  put  an  end  to.  Jaekeon  v.  Yabefev, 
T.  8  G.  4,  848 

ARRBST. 

1.  Where,  in  the  account  between  plaintiff  and 
defendant,  there  are  items  clearly  due  on 
both  sides,  it  is  an  arrest  without  reasonable 
and  probable  cause  within  43  G.  3,  c.  46,  s.  3, 
if  the  plaintiff  arreste  and  holds  the  defend- 
ant to  bail  for  (he  amount  due  to  him,  with- 
out at  the  same  time  giving  him  credit  for  the 
items  clearly  due  on  the  other  sid«  of  the 
account  He  ought  only  to  hold  the  defend- 
ant to  bail  for  the  admitted  balance.  Drone- 
field  V.  Archer,  H.  2  and  3  G.  4,  513 

2.  Where  a  defendant  being  previously  in 
custody  in  execution  for  a  debt,  a  detainer 
wa«  lodged  against  him,  but  for  too  large  a 
sum,  and  on  this  being  discovered  in  a  few 
hours,  the  plain :iff  discontinued  on  payment 


of  costs,  and  before  the  payment  of  coste 
lodged  a  fresh  detainer.  Held,  that  this 
second  deteiner  was  regular,  and  that  it 
was  not  like  the  case  of  a  fresh  arrest  which 
cannot  be  made  till  the  coste  have  been 
paid.      White  v.  OompertM,  T.  T.  3  G.  4,    005 

ASSIGNMBNT. 

1.  Declaration  stated,  that  in  consideration  that 
plaintiff  would  assign  to  defendant  a  bill  of 
exchange,  defendant  undertook,  Ac,  and 
then  averred  that  plaintiff  did  assign  the 
bill.  It  appeared  that  the  parties  had  agreed 
that  the  plaintiff  should  give  up  the  bill  to 
the  defendant,  the  latter,  however,  paying 
over  the  proceeds  of  the  bill  to  the  plaintilt 
In  pursuance  o^  the  agreement,  the  plaintiff 
by  deed  assigned  to  the  defendant,  the  bill 
and  all  sums  of  money  due  thereon,  to  and 
for  the  defendant's  own  use,  and  the  defend- 
ant covenanted  to  pay  to  the  plaintiff  a  sum 
equal  to  any  money  he  should  receive  on 
account  of  the  bill :  Held,  that  the  declara- 
tion imported,  that  the  plaintiff  had  made  an 
absolute  assignment  of  the  bill;  and  conse- 
quently, that  the  assignment  in  evidence 
being  only  conditional,  this  was  a  fatel 
variance.    Vaneandau  v.  Burt,  M.  2  G.  4,   42 

2.  Where  there  were  two  assignments  of  the  same 
lease  of  premises  within  the  county  of  Mid- 
dlesex, and  that  executed  lost  was  registered 
first:  Held,  that  the  deed  last  registered 
must,  in  a  court  of  law,  be  considered  at 
fraudulent  and  void,  in  consequence  of  7  Ann. 
c.  20,  s.  1,  although  the  party  claiming  under 
the  second  assignment  had  full  knowledge, 
when  it  was  executed,  of  the  prior  execution 
of  the  first  assignment.  Doe  dem,  Jiobinson 
V.  AUop,  M.  2  G.  4,  142 

8.  Where  an  assignment  of  a  lease  by  deed, 
teken  in  execution,  was  made  in  the  name 
and  under  the  seal  of  office  of  the  sheriff,  by 
A.  B.,  acting  as  under-sheriff:  Held,  that 
such  assignment  was  sufficiently  proved, 
without  proving  further  the  appointment  of 
A.  B.  as  undersheriff,  and  that  he  had  power 
by  deed  to  execute  deeds  in  the  name  of  the 
sheriff.  Doe  dem.  Jamee  v.  Drown,  M.  2  G.  4, 

243 

ASSUMPSIT. 
See  Carribbs,  1,  2. 
1.  The  giving  up  a  suit,  instituted  to  tiTr  a 
question  respecting  which  the  law  is  doubt- 
ful, is  a  good  consideration  for  a  promise  to 
pay  a  stipulated  sum ;  and  therefore,  where  a 
ship  having  on  board  a  pilot  required  by  law, 
ran  foul  of  another  vessel,  and  proceedings 
were  instituted  by  the  owners  of  the  latter  to 
compel  the  owners  of  the  former  to  make  good 
the  damage,  and  the  former  vessel  was  de- 
Uined  until  bail  was  given,  and  pending  such 
proceedings,  the  agente  of  the  owners  of  tho 
the  vessel  detained,  agreed,  on  the  owners  of 
the  damaged  vessel  renouncing  all  claims  on 
the  other  vessel,  and  on  their  proving  the 
amount  of  tho  damage  done,  to  indemnify 
them,  and  to  pay  a  stipulated  sum  by  way 
of  damages:  Held,  that  there  being  con- 
tradictory decisions  as  to  the  point  whether 
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the  shipowners  were  liable  for  an  injury  clone 
while  their  ship  was  under  the  control  of  the 
pilot  required  by  law,  there  was  a  sufficient 
consideration  to  sustain  the  promise  made  by 
the  agents  of  the  owners  of  the  detained  vessel 
to  pay  the  stipulated  damages.  Longndge 
and  Another  r.  DonilU  and  Another,  M.  2  0. 
4,  117 

2.  Assumpsit  will  lie  upon  a  bill  of  exchange 
against  a  trading  corporation  whose  power 
of  drawing  and  accepting  bills  is  recognised 
by  statute.  Murray  y.  The  Eaet  India  Com- 
pany, M.  2  G.  4,  204 

8.  A  printer  cannot  recover  for  labour  or  ma- 
terials used  in  printing  any  work,  unless  he 
affixes  his  name  to  it,  pursuant  to  the  39  G. 
8,  0.  79,  8.  S7.  Beneley  v.  Bignold,  H.  2  and 
8  G.  4,  iSb 

ATTACHMENT. 
See  PRACTICK,  20. 

ATTORNEY. 
See  PRAOTICB,  9,  42. 

1.  Where  an  attorney,  in  order  to  get  possession 
of  papers  belonging  to  A.  B.,  in  the  hands 
of  A.  B/s  former  attorney,  who  had  a  lien 
upon  them  for  the  amount  of  his  bill  then  in 
dispute,  undertook  that  A.  B.  should  enter 
into  an  unqualified  reference,  not  revocable, 
Ac. :  Held,  that  A.  B.  having  become  subse- 
quently bankrupt  for  the  second  time,  and 
without  paying  15«.  in  the  pound,  the  proof 
of  the  debt  under  the  commission  was  not  an 
election  by  the  former  attorney  under  49  G. 
8,  c.  121,  s.  14,  so  as  to  dispense  with  the 
reference ;  and  that  the  attorney  was  liable, 
pursuant  to  his  undertaking,  to  procure  A. 
b.'s  signature  to  an  agreement  of  reference, 
and  to  find  security  for  the  performance  of 
the  award  to  the  satisfaction  of  the  Master. 
Ex  parte  Hughee,  H.  2  and  3  G.  4,  482 

2.  A  clerk  to  an  attorney  held,  during  the  term 
for  which  he  was  bound,  the  office  of  surveyor 
of  taxes  under  the  crown :  Held,  that  he 
could  not,  within  22  G.  2,  c.  46,  s.  8  and  10, 
be  considered  as  serving  his  whole  time  and 
term  in  the  proper  business  of  an  attorney ; 
and  that  he  ought  not  to  be  admitted  on  the 
roll ;  and  that  having  been  admitted,  he 
ought  to  be  struck  ofiT.  Ex  parte  Taylor, 
Gent,  one,  Ac.,  H.  2  and  3  G.  4,  638 

8.  An  attorney  brought  his  action  for  bis  bill 
of  costs,  and  held  the  defendant  to  bail  for  a 
larger  sum  than  was  afterwards  found  to  be 
due  upon  taxation,  without  having  any 
reasonable  or  probable  cause  for  so  doing: 
Held,  that  this  was  a  oa«e  within  the  43  G. 
8,  e.  46,  8.  8;  and  that  if  not  within  the 
statute,  still  the  Court,  in  the  exercise  of  its 
jurisdiction  over  its  officers,  would  compel  in 
attorney  to  pay  eosts  under  such  circum- 
stances.    Robineon  v.  Eleam,  E.  3  G.  4,    661 

4.  Where  a  bailiff  had  written  to  an  attorney 
for  writs,  which  the  latter  sent  without  know- 
ing anything  of  the  parties  or  circumstances, 
but  the  bailiff  never  represented  himself,  or 
bad  been  considered  as  an  attorney,  nor 
looked  for  any  profit  upon  the  law  proceed- 
ings :  Held,  that  this  was  not  a  case  within 
the  22  G.  2,  c.  46,  s.  11;  but  that  it  was  a 


mo9t  improper  practice,  which  the  Court,  in 
virtue  of  i(!«  genernl  jurisdiction  over  attor- 
neys, would  punish  severely.  Ex  part» 
WhattOH,  T.  3  G.  4,  824 

AUCTIONEER. 
See  Annuity,  1.    Frauds,  Statutx  of,  1. 

AWARD. 
See  Arbitrament,  2,  3,    Tithb,  2. 

BAIL. 
See  Practicb,  6,  9,  17,  18. 

BANKERS. 
See  Pleading,  28. 

BANKRUPT. 

1.  A.,  B.,  and  C.  entered  into  a  bond  to  the 
king,  the  condition  of  whiob  was,  that  A.,  as 
subdistributor  of  stamps,  should  well  and 
truly  account  for  all  stamped  vellum  which 
he  should  receive,  and  should  pay  to  the 
commissioners  the  duties  payable  for  such 
stamped  vellum ;  and  also  the  price  of  such 
vellum,  together  with  all  moneys  which  he 
should  receive  on  aecount  of  the  duties  on 
personal  legacies  and  stage-coaches.  A.,  as 
subdistributor,  becomes  indebted  to  the  king 
in  n  certain  sum,  and  afterwards  becomes 
bankrupt,  and  obtains  his  certificate.  A  sci. 
fa.  having  afterwards  issued  upon  the  bond, 
B.,  one  of  the  sureties,  paid  a  sum  of  money 
to  compromise  the  suit,  and  a  certain  other 
sum  in  defending  the  same :  Held,  in  an 
action  brought  by  the  surety  to  recover  these 
sums  from  the  bankrupt,  that  A.  was  a  person 
"surety  for,  or  liable  for,  a  debt"  of  the 
bankrupt,  within  the  meaning  of  the  49  G.  3, 
e.  121,  s.  8,  and  eonscquently  that  the  latter 
was  protected  by  his  certificate :  Held,  also, 
that  the  general  plea  of  bankruptcy  was  well 
pleaded.     Weeteott  v.  Hodgee,  M.  2  G.  4,     12 

2.  The  owner  of  goods  being  indebted  to  a 
factor  in  an  amount  exceeding  their  value, 
consigned  them  to  him  for  sale ;  the  factor 
being  also  similarly  indebted  to  J.  S.,  sold 
the  goods  to  him.  The  factor  afterwards  be- 
came bankrupt;  and  on  a  settlement  of 
accounts  between  J.  S.  and  the  assignees,  J. 
S.  allowed  credit  to  them  for  the  price  of 
goods,  and  he  then  proved  the  residue  of  his 
claim  against  the  estate  :  Held,  that  as  the 
factor  had  a  lien  on  the  whole  price  of  the 
goods,  such  settlement  of  accounts  between 
the  vendee  and  his  assignees,  afforded  a  good 
answer  to  an  action  against  the  vendee  u>t 
the  price  of  the  goods,  bronght  either  by  or 
on  the  account  of  the  original  owner.  Hvdeou 
V.  Granger,  M.  2  G.  4,  27 

3.  A.,  a  foreign  merchant,  purchased  in  his 
own  name,  but  on  aecount  and  with  the 
money  of  B.,  a  British  merchant,  certain 
bank  shares  in  the  French  funds.  The  latter 
drew  bills  upon  A.,  which  he  accepted,  on 
the  security  of  those  shares  standing  in  his 
name;  and  these  bills  were  aesigned  by  B., 
for  a  valuable  consideration,  to  C,  a  British 
subject.    Before  they  became  due,  B.  autho- 
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rised  A.  hy  letUr  to  sell  the  bank  ebane,  in 
order  to  relmbnrte  himself  against  the  bills. 
Before  that  letter  arrived,  A.  had  stopped 
pajmenty  and  afterwards  beeame  bankrupt, 
and  the  bills  were  dishonoured;  B.,  also, 
afterwards  beeame  bankrupt  C,  by  proeess 
in  the  foreign  oonntry,  attaohed  the  bank- 
shares  still  standing  in  the  name  of  A.  for 
the  debU  dne  to  him  upon  the  bills;  and  the 
Court  there  deereed  that  the  bank  shares 
should  be  sold,  and  that  the  proeeeds  should 
be  applied,  first,  to  pay  a  debt  due  from  B.  to 
A.,  and  afterwards  to  retire  the  bills.  Under 
this  decree,  C.  reoeiyed  a  oertain  sum  of 
money  on  aeeount  of  the  bills :  Held,  that 
the  assignees  of  A.  oonld  not  reoorer  back 
this  money  as  money  belonging  to  B.  OoMe- 
no9€  amd  A»oik«r,  Amigneea  of  Power  and 
Warwick,  Bmmkntpi9,  t.  PrevoH  and  Otkmrt, 

i.  DeelantioB  upon  four  bills  of  eiehaoge. 
Plea  in  bar,  thai  defendant  was  indebted  to 
plainttfe  in  divets  large  sums  of  money  for 
goods  sold;  and  that,  for  securing  to  the 
plaintiffs  the  said  several  snms  of  money, 
defendant*  before  his  bankmptcy,  accepted  a 
bill  of  ezehaage  drawn  by  the  plaintiflC^  for 
and  in  payment  of  one  of  the  said  several 
tarns  of  money  in  which  he  was  so  indebted 
as  aforesaid ;  and  that  he  had  aoeepted  each 
of  the  sevend  bills  of  exchange  for  which 
the  action  was  brought,  in  payment  of  one 
other  of  the  said  several  snms  of  money,  in 
which  ho  so  stood  indebted  as  aforesaid.  The 
plea  then  stated  that  defendant  had  duly  be- 
come bankrupt ;  and  that  the  bills  of  ex- 
change mentioned  in  the  declaration  were 
provable  under  the  commission ;  and  that 
the  plaintifis,  being  crediiors  of  the  defend- 
ant for  the  amount  of  the  money  comprised 
in  all  the  several  bills,  proved  the  amount  of 
one  bill  only  under  the  commission,  and 
thereby  made  their  election  to  take  the  bene- 
fit of  the  commission,  not  only  with  respect 
to  the  debt  so  proved,  but  also  as  to  the  bills 
and  debts  mentioned  in  the  declaration : 
Held,  upon  demurrer,  that  this  plea  could  not 
be  supported ;  first,  because  the  proof  of  a 
debt  under  the  commission  of  bankruptcy 
cannot  be  pleaded  in  bar  to  an  action  at  law 
brought  for  the  same  debt;  secondly,  that 
the  election  of  the  creditor  to  take  the  benefit 
of  the  commission,  is  confined  by  the  49  Q. 
3,  c  121,  s.  14,  to  the  debt  actually  proved, 
and  does  not  extend  to  distinct  debts  ejnsdem 
generis  due  at  the  same  time.  HaHey  and 
Another  v.  Oreenwood,  M.  2  G.  4,  96 

6.  A  pawnbroker  is  a  broker  within  the  5  G.  2, 
c  80,  s.  89,  and  therefore  snbject  te  the  bank- 
rapt  laws. 

A  person  who  had  formeriy  taken  in  goods 
npon  pledge,  but  had  ceased  to  do  so,  still 
eootinuing  to  sell  the  unredeemed  pledges, 
thereby  carries  on  the  trade  of  a  pawnbroker, 
and  is  subject  to  the  bankrupt  laws.  Bawlinmm 
T.  Peareon  and  Othere,  M.  2  G.  4,  124 

^  A.,  spirit  merchant*  sold  to  B.,  a  wine  mer- 
chant, several  casks  of  brandy,  some  of  which, 
at  the  time  of  the  sale,  were  in  A.'s  own 
vaults,  and  others  in  the  vanlts  of  a  regulsr 
warehoasckeeper.  It  was  agreed  between 
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the  parties,  that  the  brandies  should  remnin 
where  they  were  until  the  vendee  coulii  con- 
veniently remove  them.  Immediately  nrivr 
the  sale,  the  vendee  marked  the  Mverai  cn^kn 
with  bis  initials.  It  was  notorious  to  ihe 
persons  carrying  on  the  wine  trade  nt  the 
place  where  the  parties  resided,  that  this  vale 
bad  taken  place;  but  no  notice  of  such  sale 
had  been  given  to  the  wnrehouse-keeper, 
with  whom  some  of  tbe  casks  were  deposited. 
A.  having  become  bankrupt  while  the  bran- 
dies remained  where  they  were  originally  de- 
posited, it  was  held,  that  the  whole  of  them 
passed  to  his  assignees,  as  goods  in  his  pos- 
session, order,  and  diiposition,  by  the  consent 
and  permission  of  the  true  owner,  within  the 
21  Jac  1,  0.  19.  Knowlee  v.  HorafaU  and 
Othert,  M.  2  G.  4,  184 

7.  Where  a  bond  was  given  under  4  G.  3,  c.  83, 
s.  1,  by  a  member  of  parliament,  being  a 
trader,  and,  after  bis  bankruptcy,  but  before 
his  certificate,  judgment  was  obtained  in  the 
suit  in  which  the  bond  was  given :  Held,  that 
the  bankmptcy  and  certificate  were  no  dis- 
charge to  the  bond.  Jameeon  and  Another  v. 
Campbdl,  M.  2  G.  4,  250 

8.  A  testator  devised  a  copyhold  estate  to  his 
-wife  for  life,  remainder  to  bis  son,  and  the 

heirs  of  bis  body,  and  there  was  no  custom 
in  tbe  manor  to  entail  copyholds;  the  son 
survived  bis  mother,  and  had  issue,  and 
having  become  bankrupt,  ho  died  before  ad- 
mittance, and  before  any  bargain  and  sale 
was  executed  by  the  commissioners  of  this 
estate :  Held,  that  ho  took  a  fee-simple,  con- 
ditional at  common  law,  and  that  tbe  com- 
missioners might  execute  a  valid  conveyance 
of  the  estate  after  his  death,  pursuant  to  1 
Jac  c.  15,  s.  17.  Doe  dcwk.  Spencer  r.  Clark, 
H.  2  and  8  G.  4,  458 

9.  Where  an  attorney,  in  order  to  get  possession 
of  papers  belonging  to  A.  B.,  in  the  hands 
of  A.  B.'s  former  attorney,  who  had  a  lien 
upon  them  for  the  amount  of  bis  bill  then  in 
dispute,  undertook  that  A.  B.  should  enter 
into  an  unqualified  reference,  not  revocable, 
Ac :  Held,  that  A.  B.  having  become  snbse- 
qnenily  bankrupt  for  the  second  time,  and 
without  paying  15«.  in  the  pound,  the  proof 
of  the  debt  under  tbe  commission  was  not  an 
election  by  the  former  attorney  under  49  G. 
8,  c.  121,  s.  14,  so  as  to  dispense  with  the 
reference ;  and  that  the  attorney  was  liable, 
pursuant  to  his  undertaking,  to  procure  A. 
B.'s  signature  to  an  agreement  of  reference, 
and  to  find  security  for  the  performance  of 
tbe  award  to  tbe  satisfaction  of  the  Master. 
£x  parte  Hnghee,  H.  2  and  3  G.  4,  482 

10.  A  smuggler  may  be  a  trader  within  1  Jac. 
1,  c  16,  s.  2,  as  being  a  person  who  seeks  his 
trade  of  living  by  buying  and  selling, 
although  such  buying  and  selling  be  illegal. 
A  peniUty  due  to  the  crown  is  a  debt  wittiin 
21  Jac  1,  c  19,  s.  2;  and,  therefore,  where 
a  trader  lay  in  prison  above  two  months, 
being  unable  to  pay  exchequer  penalties 
for  smuggling:  Held,,  that  it  was  an  act  of 
bankruptcy.  Cobh,  Aeeignee  of  JVonsey,  v. 
Symonde,  H.  2  and  8  G.  4,  618 

11.  The  commissioners  of  bankrupt  are  an- 
thorUed  by  the  49  G.  8,  c  121,  §.  18,  to  bring 
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up  a  bankrnpt,  eharged  in  execation,  for  the 
parpote  of  a  foil  disclosare  of  hi*  estate  and 
effect*,  at  any  of  the  three  meetings  under 
the  oommission,  oranj  a^jonmnient  thereof. 
iS^eiiee  and  Anotktr  r,  Jonetf  B.  S  O.  4,     705 

12.  A  banlcnipt  in  the  interral  between  the 
second  and  third  meetings  under  his  commis- 
sion, gave  a  promissory  note  as  a  security 
for  a  pre-existing  debt  to  a  creditor,  who  wns 
acting  as  one  of  the  eommissioners  at  the 
time,  and  afterwards  signed  the  bankrupt's 
oerti6c8te.  The  debt  for  which  the  security 
was  giren  was  not  proved  under  the  commis- 
sion :  Held,  that  such  security  was  invalid, 
and  that  no  action  could  be  maintained  upon 
it.  Haywood,  (hnt,,  one,  dbe.,  ▼.  Ckamhtn, 
B.  3  G.  4,  753 

13.  Where  a  surety  in  a  warrant  of  attorney, 
tR  order  to  dieekargt  kim9et//rom  kit  pergonal 
liability,  paid  part  of  the  debt  due  to  the 
creditor  of  a  bankrupt,  who  had  proved  under 
the  commission,  and  thereupon  satisfaction 
was  entered  on  the  record  :  Held,  that  this  did 
not  fall  within  the  49  G.  8,  e.  121,  s.  8,  as 
being  a  payment  of  part  of  a  debt  in  dis- 
charge of  the  whole,  and  that  consequently 
the  bankrupt's  eertifieate  was  no  bar  to  an 
action  by  the  surety  to  recover  the  money  bo 
paid  by  him.     SouUtn  ▼.  Sontten,  T.  S  G.  4, 

852 

14.  Where  J.  8.,  being  desirous  of  making  a 
shipment  for  his  own  risk  and  advantage,  but 
not  in  his  own  name,  represented  to  the  mer- 
chants through  whom  the  shipment  was  to 
be  made,  that  the  goods  were  the  property 
of  A.,  and  shipped  on  his  account;  and  A. 
accordingly,  by  the  desire  of  J.  S.,  wrote  to 
those  merchants,  stating  the  party  to  be  so, 
and  directing  thom  to  insure,  and  to  advance 
money  to  J.  8.  on  the  goods,  which  was 
done:  Held,  that  this  was  a  credit  given  to 
A.  by  J.  8.,  by  the  delivery  of  goods,  in  its 
nature  likely  to  terminate  in  a  debt ;  and 
that,  therefore,  J.  8.  having  subsequently 
become  a  bankrupt,  A.  was  entitled  to  recover 
the  proceeds  of  the  shipment  fVom  the  mer- 
chants,  and  to  set  off  against  them  a  debt  due 
from  the  bankrupt  to  him,  it  being  a  case  of 
mutual  credit  within  6  G.  2,  e.  80,  s.  28. 
EoMum  and  Otkerw,  Atngneet  of  DoMmUmd,  a 
Bankrupt,  v.  CaUt,  T.  S  G.  A,  861 

BASTARD, 
iffes  Sbttlbmbht,  4. 

BATHING,  RIGHT  OF. 

The  public  have  no  eommon-law  right  of 
bathing  in  the  sea ;  and,  as  incident  thereto, 
of  crossing  the  sea  shore  on  foo^  or  with 
bathing  machines  for  that  pnrposo.  Blmndell 
T.  CatteraU,  M.  2  G.  4,  268 

BILLS  OF  BXCHAKGE. 
So0  ScT-opr. 

I.  A.,  a  foreign  merchant,  purohased  in  his 
own  name,  but  on  account  and  with  the 
money  of  B.,  a  British  merchant,  certain 
bank  shares  in  the  French  funds.  The  latter 


drew  bills  upon  A.,  which  he  accepted,  on 
the  security  of  tboa«  shares  standing  in  his 
name;  and  these  bills  were  assigned  by  B., 
for  a  valuable  consideration,  to  C.,  a  British 
subject.  Before  they  became  due,  B.  anibo- 
rised  A.  by  letter  to  sell  the  bank  shares,  in 
order  to  reimburse  himself  against  the  bills. 
Before  that  letter  arrived,  A.  had  utopp^ 
payment,  and  afterwards  became  bankrupt, 
and  the  bills  were  dishonoured ;  B.  alfo  after- 
wards became  bankrupt.  C,  by  process  in 
the  foreign  country,  attached  the  bank  eharea 
still  standing  in  the  name  of  A.,  for  the  debts 
due  to  him  upon  the  bills;  and  the  court 
there  decreed  that  the  bank  shares  should  be 
sold,  and  that  the  proceeds  should  be  applied, 
first,  to  pay  a  debt  doe  from  B.  to  A.,  and 
afterwards  to  retire  the  bills.  Under  thia 
decree  C.  received  a  certain  sum  of  money  on 
account  of  the  bills :  Held,  that  the  assign- 
ees of  A.  could  not  recover  back  this  mooej 
as  money  belonging  to  B.  Cnaemote  and 
Another^  Anignee*  of  Powtr,  v.  Prwott  amd 
Otkcrt,  M.  2  G.  4,  70 

2.  The  condition  of  a  bond,  after  reeiting  that 
defendant  and  J.  8.  had  delivered  and  en- 
dorsed to  the  plaintiff  a  bill  of  exchange 
drawn  by  J.  8.,  and  accepted  by  A.  B.,  waa, 
that  defendant  and  J.  6.,  or  either  of  tbeoi, 
their  heirs,  Ac,  should  pay  or  eaose  to  be 
paid  to  the  plaintiff,  his  executors,  Ae.,  the 
sum  secured  by  the  bill,  within  one  month 
after  it  should  become  due  and  payable,  in 
case  it  should  not  be  then  paid  by  the  acceptor 
to  the  plaintiff,  his  executors,  Ao.,  according 
to  the  tenor  of  the  said  bill,  together  with 
interest  from  the  time  the  bill  became  dae  : 
Held,  that,  to  an  action  on  this  bond,  it  was 
not  a  good  plea,  that  the  bill,  when  doe,  bstd 
not  been  presented  for  payment  to  the  ae- 
ceptor,  or  that  due  notice  of  its  dishonour 
had  not  been  given  to  the  defendant  and  J.  8^ 
or  either  of  them.  Murray  t.  tiimg,  BL 
2  G.  4,  165 

3.  Assumpsit  will  lie  upon  a  bill  of  exchange 
against  a  trading  corporation  whose  power 
of  drawing  and  accepting  bills  is  recognised 
by  statute.  Murray,  Adminittrator,  v.  The 
Ea9t  India  Company,  M.  2  G.  4,  204 

4.  A  bill  of  exchange  was  aoeepuid,  payable  at 
Messrs.  P.  and  H.,  bankers,  London,  bat  waa 
not  presented  there  for  payment  when  due, 
nor  until  some  days  after:  the  acceptor  ia 
still  liable,  no  inconrenienoe  having  resulted 
to  him  iVom  the  delay  to  present  the  bill. 
Bkode*  V.  Oent,  M.  2  G.  4,  244 

4.  When  a  defendatft,  having  once  written  his 
acceptance  with  the  intention  of  accepting  a 
bill,  afterwards  changes  his  mind,  and  before 
it  is  communicated  to  the  holder,  or  the  bill 
delivered  back  to  him,  obliterates  his  accept- 
ance :  Held,  that  he  is  not  bound  as  acceptor. 
Coat  amd   Otkerv  v.  Troy,  H.  2  and  3  G.  4, 

474 

6.  Three  persona  Joined  as  drawer,  acceptor, 
and  first  endorser,  in  making  an  acoommoda- 
tion  bill;  and  it  was  afterwards  issned  for 
value  to  J.  8.  Prevloosly  to  Its  being  ao 
issued,  its  date  had  been  altered :  Held,  that 
the  acceptor  having  assented  to  the  alteration 
when  he  was  informed  of  i^  it  was  no  answer 
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to  an  aedon  on  the  bill  against  him,  that  the 
bill  had  been  »o  altered  withoat  the  consent 
of  the  drawer  and  first  endorser,  and  that  a 
fresh  stamp  was  not  neeessary  inoonsequence 
of  snch  alteration,  the  bill  having  been  altered 
before  it  was  iesned  in  point  of  law.  An  ao- 
oommodation  bill  is  not  issued  until  it  is  in 
the  hands  of  some  person  who  is  entitled  to 
treat  it  as  a  security  available  in  law.  Downea 
T.  BiehardsoH  and  Otken,  Amignee*  of  Thotn- 
«o%  a  Bankrupt,  B.  3  G.  4,  674 

BILL  OF  SALE. 
8e9  Vbkdob  ahd  Vkndkb,  8. 

BOND. 

1.  A.,  B.,  and  C.  entered  into  a  bond  to  the 
king,  the  condition  of  which  was,  that  A.,  as 
subdistributor  of  stamps,  should  well  and 
truly  account  for  all  stamped  vellum  which 
he  should  receive,  and  should  pay  to  the^ 
oommissioners  the  duties  payable  for  such 
stamped  vellum ;  and  also  the  price  of  such 
vellum,  together  with  all  moneys  which  he 
should  receive  on  account  of  the  duties  on 
personal  legacies  and  stage-coaches.  A.,  as 
subdistributor,  becomes  indebted  to  the  king 
in  a  certain  sum,  and  afterwards  becomes 
bankrupt,  and  obtains  his  eertifleate.  A  soi. 
fa.  having  afterwards  issued  upon  the  bond, 
B.,  one  of  the  sureties,  paid  a  sum  of  money 
to  compromise  the  suit,  and  a  certain  other 
turn  in  defending  the  same :  Held,  in  an 
action  brought  by  the  surety  to  recover  these 
sums  from  the  bankrupt,  that  A.  was  a  person 
"surety  for,  or  liable  for,  a  debt"  of  the 
bankrupt,  within  the  meaning  of  the  49  G.  3, 
e.  121,  s.  8;  and  consequently  that  the  latter 
was  protected  by  his  oertiflcate :  Held,  also, 
that  the  general  plea  of  bankruptcy  was  well 
pleaded.     Weateott  v.  Hodgw,  M.  2  G.  4,     12 

2.  The  condition  of  a  bond,  after  reciting  that 
defendant  and  L  S.  had  delivered  and  en- 
dorsed to  the  plaintiff  a  bill  of  exchange 
drawn  by  L  8.,  and  accepted  by  A.  B.,  was, 
that  defendant  and  L  S.,  or  either  of  them, 
their  heirs,  Ac,  should  pay  or  cause  to  be 
paid  to  the  plaintiff,  his  executors,  Ac,  the 
•um  secured  by  the  bill,  within  one  month 
after  it  should  become  due  and  payable,  in 
case  it  should  not  be  then  paid  by  the  acceptor 
to  the  plaintiff,  his  executors,  Ac,  according 
to  the  tenor  of  the  said  bill,  together  with 
interest  from  the  time  the  bill  became  due : 
Held,  that,  to  an  action  on  this  bond,  it  was 
not  a  good  plea,  that  the  bill,  when  doe,  had 
not  been  presented  for  payment  to  the  ac- 
ceptor, or  that  due  notice  of  its  dishonour 
had  not  been  given  to  the  defendant  and  I.  S.^ 
or  either  of  them.  Murray  v.  King,  M. 
2  G.  4,  165 

I.  It  is  not  any  defenoe  at  law,  to  an  action  on 
a  bond  against  a  surety,  that  by  a  parol  agree- 
ment time  has  been  given  to  the  principal. 
DavU  and  Others  v.  Prtndergran,  H.  2  G.  4, 

187 

4.  Where  a  bond  was  given  under  4  G.  3,  c.  S3, 
s.  1,  by  a  member  of  parliament,  being  a 
trader,  and,  after  his  bankruptcy,  but  before 
his  eertifleate,  judgment  was  obtained  in  the 
suit  in  which  the  bond  was  given :  Held,  that 


the  bankruptcy  and  certificate  were  no  dis- 
cbarge to  the  bond.  Jameson  and  Another  v. 
Campbell,  M.  2  G.  4,  250 

•.  The  condition  of  a  bond,  after  reciting  that 
A.,  B.,  and  C.  had  filed  a  bill  in  equity  against 
D.  and  B.,  was,  that  the  obligee  would  pay 
all  such  costs  as  tbo  Court  of  Chancery  should 
award  to  the  defendants  on  the  hearing  of  the 
cause:  Held,  by  three  justices  (Abbott,  C.  J., 
dnbitante),  that  the  death  of  E.  before  any 
costs  awarded  could  not  be  pleaded  in  dis- 
charge of  the  bond.  Kipling  v.  Turner,  M.  2 
G.  4,  261 

>.  Debt  on  a  bond  given  to  plaintiff,  as  treasurer 
of  a  friendly  society :  Plea,  that  the  rules  of 
the  society  had  not  been  confirmed  at  the 
quarter  sessions,  pursuant  to  33  G..  3,  c.  54  : 
Held,  upon  demurrer,  that  the  plea  was  bad, 
the  bo9d  being  a  good  bond  at  common  law. 
Jonet  V.  WooUam,  B.  3  G.  4,  760 

BROKER, 
^ee  Pmncipal  abo  Aosht,  3. 

A  pawnbroker  is  a  broker  within  the  5  G.  2, 
c  30,  s.  39,  and  therefore  subject  to  the  bank- 
rupt  laws.  BawlinBon  v.  Pearton  and  Other*, 
M.  2  G.  4,  124 

CARRIER. 

1.  A  parcel  which,  with  its  contents,  exceeded 
5^.  in  value,  having  been  delivered  to  A.  and 
B.,  common  carriers,  to  be  carried  by  their 
mail-coach,  was  accepted  by  them  to  be  so 
carried,  and  was  actually  put  into  the  mail, 
and  carried  by  that  conveyance  a  short  dis- 
tance; it  was  then  taken  out  of  the  mail- 
coach  by  a  servant  of  the  carriers,  and  left  to 
be  forwarded  by  another  coach,  of  which 

A.  was  one  of  the  proprietors,  but  in  which 

B.  had  no  concern ;  and  the  parcel  was  lost. 
The  carriers  had  previously  given  notice  that 
they  would  not  be  responsible  for  any  package 
containing  specified  articles,  or  which,  with 
its  contents,  should  exceed  bL  in  value,  if 
lost  or  damaged,  unless  an  insurance  were 
paid :  Held,  that,  notwithstanding  this  notice, 
the  carriers  were  responsible  for  Uie  parcel  in 
question  in  consequence  of  their  having  de- 
livered it  to  be  carried  by  another  coach,  of 
which  one  of  the  carriers  only  was  proprietor. 
Oarnett  and  Another  v.  WilUm  and  /ones,  M. 
2  G.  4,  53 

2.  A  parcel  containing  country  bankers'  notes, 
of  the  value  of  1300^,  and  addressed  to  their 
clerk,  in  order  to  eonoeal  the  nature  of  its 
contents,  was  delivered  to  the  earner,  with- 
out any  notice  of  its  value,  to  be  carried  by 
a  mail-coach,  and  was  accepted  by  him  to  be 
so  carried.  The  parcel  was  sent  by  a  different 
coach,  and  wiu  lost.  The  carriers  had  pre- 
viously  given  notice  that  they  would  not  be 
answerable  for  any  parcel  above  5/.  li.  value, 
if  lost  or  damaged,  unless  an  insurance  were 
paid.  No  insurance  having  been  paid  in  this 
ease,  Held,  notwithstanding,  that  the  carrier 
was  responsible  for  the  loss.  SUai  and  Othere 
V.  Fagg,  H.  2  and  3  G.  4,  342 

3.  A  carrier  had  given  notice  that  all  goods 
would  be  subject  to  a  lien,  not  only  for  the 
freight  of  the  particolar  goods,  but  also  for 
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any  general  balance  doe  ftom  tbeir  respeotive 
owners.  Good«  baring  been  sent  by  the 
earner,  addressed  to  the  order  of  J.  S.,  a  mere 
factor:  Held,  that  the  carrier  had  not,  as 
against  the  real  owner,  any  lien  for  the 
balance  doe  from  J.  S.  Query,  whether,  if 
the  notice  had  been,  that  ail  goods,  to  whom- 
•oerer  belonging,  abonld  be  subject  to  a  lien 
for  any  general  balance  that  may  be  due  from 
the  persona  to  whom  they  are  addressed,  ho 
would  have  any  right  to  retain  the  goods  for 
the  balance  due  flTom  J.  8.  Wright  ▼.  Snell 
and  Othen,  H.  2  and  8  0.  4,  350 

CERTIORARL 

The  17  O.  8,  o.  66,  §.  2S,  takes  away  the  writ 
of  certiorari  only  from  offences  for  the  first 
time,  oreated  by  22  G.  2,  c  27,  and  does  not 
apply  to  those  created  by  12  G.  1,  o.  34,  and 
extended  to  the  silk  and  cotton  trades,  by  22 
6.  2,  e.  27.    Bex  t.  Bogert,  B.  3  6.  4,      773 

COMMISSIONERS. 
See  Skwkri. 

An  endosare  act  empowered  the  oommiasioners 
to  make  a  rate  to  defray  the  expenses  of  pass- 
ing and  executing  the  act;  and  enacted,  that 
persons  advancing  money  should  be  repaid 
out  of  the  first  money  raised  by  the  commis- 
sioneri.  Expenses  wese  incurred  in  the  exe- 
cution of  the  act  before  any  rate  was  made. 
To  defray  these  expenses  the  commissioners 
drew  drafts  upon  their  bankers,  requiring 
them  to  pay  the  sums  therein  mentioned,  on 
aocoant  of  the  public  drainage,  and  to  place 
the  same  to  their  account,  as  commissioners. 
The  bankers,  during  a  period  of  six  years, 
continued  to  advance  considerable  sums  by 
paying  tbeae  drafts :  Held,  that  the  commis- 
sioners were  personally  responsible  to  the 
bankers  for  the  drafts  so  made. 

The  latter  haring  firom  time  to  time  made 
half-yearly  rests  in  the  account,  and  charged 
interest  npen  the  balance  then  struck,  and 
Uie  eommisaioners  having  assented  to  that 
mode  of  keeping  the  accounts,  it  was  held, 
that  this  mode  of  charging  interest  half- 
yearly  was  not  unlawful  on  the  ground  of 
usury.    i^iKoa  emd  Othere  t.  Bell,  M.  2  G.  4, 

34 

COMMITMENT. 

A  commitment  for  a  contempt  being  a  commit- 
ment for  punishment,  must  be  for  a  time  cer- 
tain, and  consequently  a  commitment  for  a 
contempt  till  the  defendant  is  discharged  by 
due  courve  of  law,  is  bad.  Bex  ▼.  Jamea,  T. 
3  G.  4,  894 

COMMON. 
S^e  TrrHB,  1.    Inclobubb  Act,  1. 

COMPOUND  INTEREST. 
See  UauBT,  1. 

CONSTABLE. 

1.  A  constable  apprehended  an  offender  for  a 
misdemeanor  committed  in  bis  presence  in  a 


place  of  religious  worship,  and  carried  bim 
before  a  magistrate,  and  was  nound  orer  by 
recognisance  to  prosecute  him  for  the  oflfenee : 
Held,  that  the  expenses  of  such  a  prosecu- 
tion were  not  moneys  expended  by  him  in 
doing  the  business  of  hit  township,  and  thai 
he  could  not  oharge  tbem  in  his  accounts, 
under  18  G.  3,  e.  19,  §.  4.  Bex  t.  SevilU  aud 
Oikere,  M.  2  G.  4,  ]  SO 

2.  Where,  in  an  application  for  a  quo  warranto 
against  a  constable,  the  aflidavits  in  aapport 
of  the  rule  suted,  that  for  50  years  back,  and 
as  long  as  deponents  could  recollect,  there 
had  been  a  custom  in  the  town  to  elect  a 
constable  in  a  particular  mode,  but  did  not 
expressly  state  that  they  believed  such  coetom 
to  be  immemorial :  Held,  that  it  was  not  suf- 
ficient   Bex  V.  LoHe,  H.  2  and  3  G.  4,    4S8 

CONTINUANCE. 

See  PRACTICB,  4. 

CONTUMACB  CAPIENDO,  WRIT  OF. 
See  Warrakt. 

CONVICTION. 

Where  the  sessions,  without  hearing  ihe  merits, 
quashed  a  conviction  under  39  and  40  G.  Z, 
c  106,  s.  4,  for  a  defect  in  form,  the  Court  of 
King's  Bench  will,  upon  a  removal  of  the 
order  by  certiorari,  quash  the  order  of  tea- 
sions,  if  they  are  of  opinion  that  there  is  no 
defect  in  form,  and  send  the  case  back  to  b« 
heard  upon  the  merits ;  it  was  stated  in  eneh 
conviction  that  defendants  had  attended  a 
meeting  for  carrying  on  a  combination  of 
Journeymen, /or  thepurpoee  of  obtaining  an 
advance  of  wages :  Held,  that  this  expres- 
sion was  synonymous  with  the  words  of  the 
act,  which  prohibits  combination  to  obtain 
an  advance  of  wages,  and  that  the  conviction 
was  Bufllcient.  Bex  v.  Bidgvay,  H.  2  A  3 
G.  4,  527 

COPYHOLD. 
See  Bankrupt,  8. 

1.  Where,  by  the  custom  of  a  manor,  a  feme 
covert  was  allowed  by  will  to  pass  her  copy, 
hold  lands,  the  same  having  been  previously 
surrendered  by  husband  and  wife,  (the  wife 
having  been  examined  separate  and  apart 
from  her  husband  and  consented  thereto),  to 
the  use  of  her  will :  and  a  feme  eovert  being 
seised  of  copyhold  lands  in  the  manor,  made 
her  will  subsequently  to  the  55  G.  3,  a  192, 
and  there  was  no  surrender  to  the  use  of  her 
will :  Held,  that  the  copyholds  did  not  pass 
by  the  will,  the  55  G.  3,  c.  192,  having  only 
supplied  the  want  of  a  formal  surrender,  and 
the  surrender  in  this  case  being  matter  of  sub- 
stance, and  requiring  to  be  accompanied  by 
the  separate  examination  of  the  wife.  Do€ 
dem.  Nethereote  r.  Barth,  H.  2  and  3  6.  4, 

492 

2.  Where  a  copyholder  has  been  admitted  to  a 
tenement  and  done  fealty  to  the  lord  of  a 
manor,  he  is  estopped  in  an  action  by  the 
lord  for  a  forfeiture  fh>m  showing  that  the 
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legal  esUte  wm  not  in  the  lord  at  the  ti  A 
of  admittance.  D09  dem,  Nepean,  Bart,  v. 
Budden,  E.  3  G.  4,  626 

COPYRIGHT. 

1.  The  manager  of  a  theatre  having  pnbliolj 
repreeented  for  proat  a  tragedy  altered  and 
abridged  for  the  ftage,  without  the  consent 
of  the  owner  of  the  copyright,  it  not  liable 
to  an  action,  although  the  tragedy  had  been 
prerionely  printed  and  published  for  sale. 
Mmrrag  ▼.  JSUuton,  B.  S  G.  4»  657 

3.  The  vendor  of  a  print,  being  a  eopy  In  part 
of  another,  by  varying  in  some  trifling  re- 
spects from  the  main  design,  is  liable  to  an 
action  by  the  proprietor  of  the  original ;  and 
that  although  the  vendor  did  not  know  it  to 
be  a  eopy.     Wet  v.  Franeit,  B.  8  G.  4,    737 

CORPORATION. 
See  AstUMPaxT,  3. 

COSTS. 
See  Practicb,  2,  7,  8,  9,  10, 16, 16,  38,  83,  49. 

COUNTY  RATE. 

See  JuancBi,  3. 

By  charter  the  king  granted,  that  the  steward 
and  suitors  of  a  manor  should  have  power  to 
hol^  a  court  for  the  determination  of  civil 
suits,  and  there  had  been  a  non-nser  of  the 
court  for  fifty  yean  (except  for  the  purpose 
of  levying  fines  and  suffering  recoveries): 
Held,  that  this  eourt  being  for  the  public 
benefit,  the  words  of  permission  in  the  charter 
were  obligatory,  and  that  the  right  of  deter- 
mining suits  was  not  lost  by  the  non-user. 
Bex  V.  The  Steward  and  Suitore  0/ ffatering 
AtU  Bower,  B.  8  G.  4,  691 

Bex  V.  Tke  Mayor  and  htraia  of  HattingMf 
Sc,  S.  P.  692 

COURT  LEBT,  STEWARD  OF. 
See  PRAOncB,  42. 

COURT  OF  RBQUBSTS. 

An  infant  eannot  be  appointed  to  the  ofllce  of 
clerk  of  a  court  of  requests,  where  it  is  part 
of  the  duty  of  that  officer  to  receive  the 
money  of  the  suitors.  Claridge  r,  Evelyn 
and  Otkere,  M.  8  G.  4,  81 

COVENANT. 

1.  A  covenant  to  insure  against  fire  premises 
situated  within  the  weekly  bills  of  morulity 
mentioned  in  14  G.  3,  c.  78.  is  a  covenant 
that  runs  with  the  land.  Vernon  v.  Smith, 
M.  2  G.  4.  1 

2.  A  covenant  by  a  lessee,  that  he  will  suffi- 
ciently muck  and  manure  the  land  with  two 
sufficient  sets  of  muck,  within  the  space  of 
six  of  the  last  years  of  the  term,  the  last  set 
of  muck  to  be  laid  upon  the  premises  within 
three  years  of  the  expiration  of  the  term,  is 
satisfied  by  the  tenant's  laying  on  two  sets 


of  muck  within  the  three  last  years  of  the 
term.    PownaU  v.  Jlooree,  H.  2  and  3  O.  4, 

416 

CRIMINAL  INFORMATION. 

1.  The  Court  will  grant  a  criminal  information 
for  a  libel  upon  a  public  body  of  men  upon 
an  affidavit,  stating  the  publicatiun  of  the 
libel  by  the  defendant  Bex  v.  WiHiama,  E. 
3  G.  4,  ^  695 

2.  Where  the  facts  tending  to  criminate  a 
magistrate  took  place  twelve  months  before 
the  application  to  the  Court,  they  refused  to 
grant  a  criminal  information,  although  the 
prosecutor,  in  order  to  excuse  the  delay, 
stated  that  the  facts  had  not  come  to  bis 
knowledge  till  very  shortly  previous  to  the 
application.    Bex  v.  BUhop,  B.  3  G.  4,    612 

3.  An  information  for  peijury  steted,  that  de- 
fendant, before  a  committee  of  the  House  of 
Commons,  being  duly  sworn,  deliberately  and 
knowingly,  and  of  his  own  act  and  consent, 
did  say,  swear,  and  give  in  evidence,  Ac.  It 
then  set  out  the  evidenoe  so  given.  The 
count  then  averred,  that  the  defendant,  at 
the  bar  of  the  House  of  Lords,  being  duly 
sworn,  deliberately  and  knowingly,  and  of 
his  own  act  and  consent,  did  say,  swear,  and 
give  in  evidence,  Ac.  It  then  set  out  his 
evidence,  which  was  directly  contrary  to  that 
given  before  the  House  of  Commons;  and 
concluded  (after  averments  as  to  the  identity 
of  the  persons  and  places  referred  to  in  the 
evidenoe  on  both  occanions),  and  so  the 
Jurors  aforesaid  do  say,  that  the  said  E.  H. 
did  commit  wilful  and  oorrupt  pcijury :  Held, 
on  motion  in  arrent  of  judgment,  that  this 
eount  was  bad.     Bex  v.  Barria,  T.  3  G.  4, 

926 

CUSTOM. 

Where  in  an  application  for  a  quo  warranto 
against  a  constable,  the  affidavita  in  support 
of  the  rule  stated  that  for  fifty  years  back, 
and  as  long  as  deponents  could  recollect, 
there  had  been  a  custom  in  the  town  to  elect 
a  constable  in  a  particular  mode,  but  did  not 
expressly  state  that  they  believed  such  cus- 
tom to  be  immemorial : — Held,  that  it  was 
not.     Bex  v.  Lane,  U.  2  and  3  G.  4,  488 

CUSTOM-HOUSE  OFFICERS. 
See  Vendor  and  Vbhdbb,  3.    Practice,  27. 

DAMAGES. 
See  PRACTICR,  27,  85. 

DEBT. 
See  pRACTicx,  39. 

DEED. 

1.  Where  there  were  two  avsignments  of  the  same 
lease  of  premises  within  the  county  of  Mid- 
dlesex, and  that  executed  last  was  registered 
first:  Held,  that  the  deed  last  registered 
must,  in  a  eourt  of  law,  be  considered  as 
fraudulent  and  void,  in  consequence  of  7  Ann. 
c.  20,  s.  1,  although  the  party  claiming  under 
the  second  assignment  bad  fuU  knowledgCi 
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when  it  was  ezeentod,  of  the  prior  exeeution 
of  the  firet  assignment  Do9  dein.  Boinruon 
V.  AlUop,  M.  2  0.  4»  142 

2.  Where  a  defendant's  ancestor  came  into  pos- 
session of  certain  lands  in  1752,  as  a  creditor 
under  a  judgment  obtained  against  the  then 
owner  of  the  land,  and  defendant's  family 
had  continued  in  possession  ever  since :  Held, 
that  the  original  possession  baring  been 
taken,  not  under  any  oonveyfince,  the  length 
of  possession  was  only  primi  facie  evidence 
from  which  a  jury  might  infer  a  snbsequent 
conveyance  by  the  original  owner  or  some 
of  his  descendants;  but  that  it  might  be  re- 
butted, and  that  the  jury  must  not  presume 
such  conveyance  from  length  of  possession, 
unless  they  were  satisfied  that  it  had  actually 
been  executed.  Doe  tfeai.  i^efiioteib  and 
Otken  V.  Heed,  M.  2  O.  4,  232 

8.  By  a  composition-deed,  reciting  that  the  in- 
solvent was  indebted  in  certain  sums  to  J.  P. 
for  rent,  to  the  crown  for  duties,  to  A.  and 
B.  upon  judgment,  and  to  the  other  creditors 
in  the  sums  of  money  set  opposite  to  their 
names  in  the  schedule,  the  insolvent  bargain- 
ed and  sold  to  trustees  all  his  leasehold  mes- 
suages, subject  to  certain  mortgages,  and  all 
his  personal  estate  whatsoever,  upon  trust  to 
carry  on  the  brewing  and  malting  business, 
for  the  benefit  of  the  creditors,  and  to  collect 
outstanding  debts,  and  to  sell  the  farming 
Steele,  and  ont  of  the  moneys  arising  from 
the  sale  of  any  part  of  the  estate  that  should 
be  mortgaged,  to  satisfy  the  mortgage,  and 
to  stand  possessed  of  the  residue  upon  trust 
to  pay  J.  P.  the  rent  doe  to  him,  the  duties 
due  to  the  crown,  the  rent  which  was,  or 
thereafter  should  become  due  for  any  of  the 
premises  assigned,  the  interest  upon  the 
mortgages,  then  the  judgment  debt  due  to 
A.  and  B.,  then  to  pay  all  the  creditors  whose 
debts  did  not  amount  to  10/.  in  full,  and  at 
the  expiration  of  nine  months,  to  pay  all 
the  other  creditors  the  amount  of  5«.  in  the 
ponnd.  There  was  a  covenant  by  the  credit- 
ors that  they  would  release  their  respective 
claims  to  the  insolvent  The  indenture  con- 
tained a  proviso,  that  in  case  any  creditor 
whose  debt  should  amount  to  100/.,  or  any 
two  creditors  whose  debts  should  amount  to 
150/.,  should  not  execute  within  three  calen- 
dar months,  the  deed  should  be  void.  A. 
and  B.,  the  judgment  creditors,  whose  debt 
exceeded  150/.,  did  not  execute  the  deed 
within  the  time  required:  Held,  that  the 
deed  was  not  thereby  rendered  void,  the 
intention  manifestly  being,  that  those  credit- 
ors only  who  were  to  receive  a  composition 
under  the  deed,  were  to  execute  it  WelU 
Y.  GrtenhiU,  T.  3  Q.  4,  869 

DEVIATION. 
See  IifSURAKCB. 

DEVISE. 

See  Will,  1,  2. 

1.  A  testator  by  his  will  bequeathed  the  rents 

of  one  dwvllinjr-houde  situate  in  A.  to  C.  B. 

for  his  life:  and  from  and  after  the  decease 

of  the  said  C.  B.,  ho  bequeathed  the  same 


^enta,  together  with  the  rents  of  all  bis  other 
houses  and  lands  unto  his  nephews  and 
niece  therein  mentioned,  for  their  lives  and 
the  life  of  the  survivor;  and  after  the  decease 
of  the  survivor  of  them,  he  gave  and  devised 
all  his  houses  and  lands  to  trustees  in  trust 
to  sell  the  same,  and  psy  the  produce  of  such 
sale  unto  tmch  of  the  children  of  his  nephews 
and  niece  as  should  be  living  at  the  time  of 
the  decease  of  the  survivor ;  and  then  devised 
all  the  residue  of  his  estate  to  C.  B. :  Held, 
that  upon  the  death  of  the  testator,  the 
nephews  and  niece  took  an  immediate  estate 
for  their  lives  and  the  life  of  the  survivor,  In 
the  rents  of  all  the  houses  and  lands,  except 
the  house  specifically  bequeathed  to  C.  B. 
for  his  life.  Doe  d*.m.  AnnaudaU  and  Oikev 
V.  Braxier,  M.  2  G.  4,  64 

2.  A.  by  his  will,  devised  all  his  raesauage  or 
dwelling-house,  with  the  appurtenance*,  in 
High  Street,  in  the  town  of  H.,  and  all  and 
every  his  buildings  and  hereditaments  in  the 
same  street  to  his  mother  for  life,  and  after 
her  death  to  G.  D.  A.  had  only  one  bouse 
in  the  High  Street,  but  behind  that  bouse  he 
had  two  cottages  fronting  a  lane,  called 
Bake- House  Lane.  There  was  no  thorough- 
fare through  that  lane,  the  only  entrance 
into  it  being  from  the  High  Street:  Held, 
that  the  two  cottages  passed  under  the  wilL 
Doe  dem.  Humphrey  v.  Roberta,  H.  2  and  3 
G.  4,  40T 

8.  Where  a  testator  beqneathed  a  burgage 
tenement  to  his  nephew,  J.  L.,  for  life^  and 
from  and  after  his  decease,  to  all  and  every 
the  child  and  children  of  J.  L.  lawfully  be- 
gotten,  or  to  be  begotten,  whether  sons  or 
danghters,  they,  if  more  than  one,  to  take, 
as  tenants  in  common,  in  equal  shares  and 
proportions;  and  for  want  of  such  issue,  to 
bis  own  right  heirs  for  over:  Held,  that  nn- 
der  this  devise,  J.  L.  took  only  an  estate  for 
life,  and  that  after  his  death,  his  children 
took  only  estates  for  life  as  tenanta  in  .com- 
mon. Doe  dem,  Livepeage  y.  Vamakan  amd 
Walker,  H.  2  and  .8  O.  4,  404 

4.  By  marriage  settlement  certain  lands  wer« 
limited  to  the  husband  for  life,  remainder  to 
the  wife  for  life,  and  remainder  to  their  issue. 
Afterwards  certain  freehold  land  in  the  same 
parish  descended  to  the  husband  in  fee. 
There  was  no  issue  of  the  marriage,  and  the 
husband  being  in  possession  of  the  freehold 
lands  under  the  settlement,  and  the  other 
land  of  which  he  was  seised  in  fee,  devised 
to  his  wife  for  life  all  his  freehold  and  copy- 
hold lands  of  which  ho  was  then  in  the  im- 
mediate possesnion,  and  also  all  his  rever- 
sionary estate,  expectant  on  the  death  of  his 
mother,  in  certain  other  lands  therein  men- 
tioned, and  after  the  decease  of  his  wife,  he 
devised  the  same  to  his  daughter  in  fee,  and 
all  other  his  real  and  peri>onal  entate  he  de- 
vised to  bis  wife,  her  executors  and  adminis- 
trators: Held,  that  the  freehold  land  which 
the  husband  held  under  the  settlement,  pass- 
ed under  the  particular  deviiie  in  the  will  to 
the  wife  for  life,  and  after  her  death  to  his 
dnnghtcr  in  fee.  although  the  wife  would 
have  taken  the  same  estate  in  those  lands 
under  the  settlement.  Doe  dem,  Netkercou 
T.  BartU,  H.  2  and  3  O.  4,  492 
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(.  DevUe  of  a  maDsion-bouse  and  lands  to 
Irusteei  upon  trust  until  John  Luscombe 
Manning  sboald  attain  the  age  of  21  years, 
and  then  to  him  for  life,  he  taking  and  using 
the  testator's  somame  of  Lusoombe  instead 
of  bis  own  surname,  with  limitations  orer  to 
his  first  and  other  sons  in  striet  settlement, 
they  sererally  taking  and  using  the  testator's 
surname  instead  of  tbeir  own.  There  were 
other  limitations  over  to  other  persons.  The 
will  then  eonUtned  a  proviso,  that  when  any 
of  the  premises  thereby  devised  should  vest 
in  any  person  not  bearing  the  surname  of 
Luscombe,  that  person  should,  as  soon  as  he 
should  be  in  possession  of  the  estate,  take 
upon  himself  the  name  of  Lusoombe,  and  use 
the  same  as  for  and  instead  of  his  own  sur- 
name, and  should,  within  three  years  then 
next  after,  procure  his  own  name  to  be  alter- 
ed to  the  testator's  surname  of  Luscombe  by 
act  of  parliament,  or  some  other  effectual  way 
for  that  purpose,  and  in  case  any  of  the  per- 
sons to  whom  the  estate  was  limited,  and  who 
should  ba  in  possession  of  the  same,  should 
not  take  and  use  the  testator's  surname,  but 
should  neglect  to  get  an  act  of  parliament, 
or  some  other  authority  as  effectual  for  that 
purpose  as  aforesaid,  for  the  space  of  three 
years  next  after  he  should  be  in  possession, 
that  then  the  estate  devised  for  the  benefit 
of  such  persons  so  neglecting  to  get  such  act 
of  parliament  or  other  authority  should  cease, 
and  become  void,  as  if  no  such  use  or  estate 
had  been  thereby  devised;  and  the  same 
should  immediately,  upon  the  expiration  of 
the  three  years,  go  over  to  and  vest  in  the 
person  next  in  remainder  or  reversion,  in  the 
same  manner  as  if  such  person  so  neglecting 
to  change  his  surname  was  dead  without 
issue,  upon  this  express  condition  that  such 
person  so  to  take,  did  and  should  also  take 
the  testator's  surname,  and  get  an  act  of  par- 
liament or  some  other  authority  as  effectual 
for  that  purpose,  otherwise  the  estate  was  to 
go  over.  J.  L.  Manning,  before  he  came  of 
age,  or  entered  into  possession  of  the  premises 
demised,  took  upon  himself,  used,  and  bore 
the  surname  of  Luscombe  and  no  other.  But 
no  act  of  parliament  had  ever  been  obtained 
authorising  him  to  change  bis  name,  nor  was 
the  king's  license  for  that  purpose  obtained 
within  three  years  after  he  so  entered  into 
possession :  Held,  that  inasmuch  as  he  bore 
the  surname  of  Luscombe  at  the  time  when 
the  estate  came  to  him,  he  had  substantislly 
complied  with  the  directions  of  the  testator, 
and  that  be  did  not  incur  a  forfeiture  of  that 
estate  by  not  obtaining  an  act  of  parliament 
or  other  authority,  the  proviso  only  applying 
to  persons  not  bearing  the  surname  of  Lus- 
combe at  the  time  when  the  estate  vested  in 
them.  Doe  dem,  Lu«combe  v.  Yate9  and 
Otken,  H.  2  and  3  G.  4.  544 

0.  Where  a  testator,  after  bequeathing  a  specific 
legacy,  devised  all  and  every  other  part  of  his 
real  and  personal  estate  to  be  equally  divided 
between  his  three  grandchildren,  share  and 
share  alike  for  ever.  And  also,  that  if  either 
of  them  should  happen  to  die  without  child 
or  children  lawfully  begotten,  that  then  such 
part  or  share  of  the  one  so  dying,  should  be 


equally  divided  amongst  the  surviving  grand- 
children ;  but,  if  any  of  his  grandchildren 
should  die  and  leave  child  or  children  law- 
fully begotten,  that  such  child  or  children 
should  have  their  parent's  share  equally 
divided  amongst  them,  share  and  share  alike : 
Held,  that  under  this  devise,  the  grand- 
children took  an  estate  in  fee  simple  as 
tenants  in  common.  Clayton  and  Olken  v. 
Lowe,  £.  3  Q.  4,  636 

7.  Where  a  testator,  after  devising  bis  estates  to 
his  wife  for  life,  bequeathed  certain  specific 
real  property  (which  he  described  parti- 
cularly) to  each  of  bis  three  daughters  in 
fee,  and  then  bequeathed  the  surplus  remain- 
ing and  book  debts,  ready  money,  moneys  in 
the  funds  upon  bond,  and  otherwise  whatso- 
ever, share  and  share  alike,  to  be  divided 
amongst  his  three  daughters,  to  be  paid  them 
severally  at  22,  their  equal  share  and  the 
interest  in  the  meantime,  and  in  ease  either 
of  them  die  before  22,  or  single,  or  before 
marriage,  that  the  deceased's  portion  should 
be  equally  divided  between  the  two  survivors, 
share  and  share  alike,  or  their  heirs ;  and  in 
case  two  died  without  heirs,  that  the  whole 
should  devolve  to  the  survivor  and  her  heirs. 
"incase  no  hugband  was  living*  J/§o,tk€y 
enjoy  the  property  during  life  only,  and  after- 
ward her  or  their  fortune  goes  to  the  heir  or 
heir§  of  the  turvivor  or  eureivora  as  heire  at 
law  ;"  and  that  in  case  all  his  three  daughters 
die  without  heirs  and  leave  no  husband  living 
or  at  the  decease  of  the  said  husband  or  hus- 
bands, certain  legacies  should  be  paid  "out 
of  the  before  mentioned  estates;"  and  that 
all  the  residue  of  the  estates  shonld  be  sold 
and  equally  divided  share  and  share  alike 
amongst  his  (the  testator's)  brothers  and  sister : 
Held,  that  the  latter  devise  extended  both  to 
the  real  and  personal  estate,  and  that  the 
husbands  of  each  of  the  daughters  by  neoes- 
sary  implication  took  an  estate  for  life  in  the 
real  property  bequeathed  to  their  respective 
wives.  J)oe  dem.  Driver  and  Others  v.  Bow- 
ling, E.  3  O.  4,  722 

8.  Devise  to  A.  for  99  years,  if  he  should  so 
long  live ;  remainder  to  his  first  son,  then 
unborn,  for  99  years,  if  he  should  so  long 
live,  and  so  on  in  tail  male  to  such  first  son 
lawfully  issuing  for  ever,  and  for  want  and  in 
default  of  such  issue  of  such  first  son,  to  the 
second  and  other  sons  successively  for  99 
years  only,  in  case  he  should  so  long  live ; 
and  that  such  elder  son,  or  the  issue  of  sneh 
elder  son,  should  have  no  greater  estate  than 
for  99  years  determinable  at  his  decease ;  and 
if  there  should  be  no  issue  male  of  A.  at  the 
time  of  his  (A.'s)  death,  or  in  case  there 
should  be  such  issue  male  at  that  time  and 
they  should  all  die  before  21  without  issue 
male,  then  to  B.  for  99  years,  if  he  should  so 
long  live;  remainder  to  the  first  son  of  B.  for 
99  years,  if  he  should  so  long  live,  Ac: 
Held,  that  A.  took  under  the  will  an  estate 
for  99  years  in  the  freehold  estates,  deter- 
minable with  his  life,  and  the  same  estate  in 
the  leasehold,  if  they  should  so  long  continue, 
and  that,  upon  his  death,  his  first  son  would 
take  an  estate  for  99  years  in  the  freeholds; 
determinable  with  his  life,  and  the  remainder 
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^  of  the  temu  in  tho  leueholds  :  bat,  that  the 
liioiutions  to  the  soeond  sod  other  unborn 
sons  of  A.  were  void  aa  tending  to  perpetattv : 
and  the  limitations  over  to  B.,  Ac,  after  (bene 
▼oid  Hmitationa,  were  not  accelerated,  but 
were  void  also.  Beard  r,  We»tcott  avd 
Othert,  T.  3  G.  4,  801 

8.  A  testator  derised  oerUin  eeUtes  to  bis 
daughter  for  life,  and  after  her  decesse,  to 
her  son  A.  B.  an  infant,  for  life ;  and  after  the 
determination  of  that  estate  bj  forfeiture,  or 
otherwise  to  trustees  to  preserve  contingent 
remainders,  but  to  permit  A.  B.  to  receive  the 
profits  during  his  life,  and  after  the  decease 
of  A.  B.,  then  to  (he  heirs  of  bis  body  for 
ever  with  a  devise  over  in  case  of  the  failure 
of  his  issue  :  Held  that  A.  B.  took  an  estote 
Uil  in  remainder.  Jfeanrt  v.  Get,  T.  8  O.  4, 

910 
10.  R.  Lowe  by  will  devised  all  his  landed 
estates  to  trustees,  and  bequeathed  10,000^. 
as  a  portion  to  his  daughter  C.  L.,  but  in  case 
ahe  should  marry  any  one  of  his  three  kins- 
men named  in  the  will  he  gave  to  whichever 
of  them  she  married,  certain  estates  therein 
specified,  he  taking  the  name  of  Lowe  and 
seuling  upon  her  an  annuity  of  1000/.  a  year 
during  her  life,  and  in  case  that  circumstance 
did  not  take  place  with  his  daughter  C.  L.,  he 
then  directed  that  it  might  be  offered  to  his 
other  daughter  A.  L.  in  every  particular ;  and 
in  case  neither  daugher  should  marry  in  the 
manner  above  mentioned,  then  he  directed 
that  his  daughters  should  have  10,0002.  each, 
and  in  that  case  he  gave  all  his  esUtes  to  W. 
D.  his  kinsman,  for   ever,  on    his  and  his 
heirs'  Uking  the  name  of  Lowe  irrevocably. 
After  the  date  of  this  wUl,  C.  L.  married 
one  W.  H.  whp  was  not  one  of  the  per- 
sons named  in  the  will,  who  would  have 
become    entitled  to    the    estate    after    she 
married  him,  and  the  testator  paid  her  a 
married  portion  ;  and  afterwards  by  a  codicil 
to  his  will  reciting  her  marriage,  and  that  he 
had  given  her  a  fortune,  he  revoked  all  de- 
vises and  bequests  in  her  favour  contained  in 
his  original  will,  and  also  all  claim  which 
her  husband  W.  H.  might  have  to  any  of  his 
real  and  personal  estates  by  virtue  of  his 
marriage  with  his  daughter  C.  L.,  and  by 
virtue  of  his  said  will,  and  in  lieu  thereof,  he 
bequeathed  unto  each  of  their  children  a  pe- 
cuniary  legacy  j  and  be  then  directed,  that  in 
ease  his  other  daughter  should  marry  either 
of  the  persons  menUoned  in  his  will,  then 
npon  oondition,  that  either  of  those  persons 
whom  she  married  and  his  heirs  would  accept, 
take  and  use  the  name  of  Lowe  only,  he  gave 
all  bis  real  and  personal  estate  unto  such  of 
those  persons  whom  she  married,  and  his 
heirs ;  and  in  case  his  daughter  A.  L.  should 
not  marry  either  of  the  persons  mentioned  in 
bis  will,  or  if  she  married  one  of  them,  and 
be  reftised  to  accept,  take,  and  use  the  name 
of  Lowe,  in  that  case  he  revoked  all  his  de- 
vises and  bequests  contained  in  his  will  and 
codicil  in  her  favour,  and  in  lieu  thereof  be- 
queathed her  10,000/.   The  tesutor  died  soon 
after  the  date  of  his  codicil,  and  his  daughter 
A.  L.  afterwards  married  T.  P.,  who  was  not 
one  of  the  persons  named  in  the  will,  who 
would  have  been  entitled  to  the  estate  in  the 


I  event  of  her  having  married  him,  and  npoa 
I      that  oticnsion,  tbe  10,000(.  was  paid  to  her, 

and  W.  D.  then  entered  upon  tbe  testator's 
I      estates,  and  took  upon  himself  the  noine  of 

Lowe,  and  suffered  a  recovery  :  Held,  that  W. 

D.  was  seised  of  an  indefeasible  estate  in 

fee  simple  in  the  estate  in  question.    Lowe  v. 

Sir  William  Mauftert,  Baronet,  T.  S    Q,  4, 

917 
DISTRESS. 

See  Laitdlobd  amd  Tchaitt,  2.    Lbasb,  S. 

DOWER. 
Certain  lands  were  oonveyed  to  A.  B.,  his  heirs 
and  aseigns,  to  such  uses  as  C.  D.  should  by 
deed  appoint;  and  in  default  of,  and  until 
appointment,  to  the  use  of  C.  D.  in  fee.  C. 
D.  afterwards,  in  exeoution  of  the  power  by 
deed  duly  made  an  appointment  of  tbe  said 
esUtes  in  favour  of  E.  F.  in  foe.  G.  D.,  at  the 
time  of  making  the  appointment,  was  married. 
His  wife  was  held  not  to  be  dowable  out  of 
these  lands.     Bay  v.  Pwtg,  £.  a  G.  4,      Ml 

ECCLESIASTICAL  COURT,    JURISDIC- 

TION  OF. 

Sec  Warrajit,  L 

EJECTMENT. 
I.  The  growing  crops  of  a  tenant  having  bam 
seiied  under  a  fl.  fa.,  a  writ  of  hab.  fac.  poaa. 
was  subsequently  delivered  to  the  sheriff  in 
an  ejeotmenty  at  the  suit  of  the  landlord 
founded  on  a  demise  made  long  before  the 
issuing  of  the  ft.  fa.  Held,  that  the  sheriff  was 
not  bound  to  sell  the  growing  crops  under  the 
fl.  fa.  inasmuch  as  they  could  not  in  point  of 
law  be  considered  as  belonging  to  tbe  tenant, 
the  latter  being  a  trespasser  from  tbe  day  of 
the  demise  laid  in  the  declaration:  Held, 
also,  that  the  sheriff  had  no  right  to  allow  to 
the  landlord  a  year's  rent,  under  the  statute 
of  8  Ann.  e.  14,  that  statute  contemplating 
on  existing  tenancy,  which  in  this  case  must 
be  taken  to  have  ceased  on  ^e  day  of  the 
demise  in  the  ejectment  Bodgeon  aiuf  Otkerw, 
Aeeigneee  of  Seaton,  v.  GoMcoif/ne,  M .  2  G.  4, 

88 
2.  The  declarations  of  a  widow  in  possession  of 
premises,  that  she  held  them  for  her  life,  and 
that  after  her  death  they  would  go  to  the 
heirs  of  her  husband,  are  admissible  evidence 
to  negative  the  fact  of  her  having  hod 
twenty  years'  adverse  possession.  Doe  dem, 
Buman  v.  Pettett,  M.  2  G.  4,  223 

8.  Where  a  defendant's  ancestor  came  into  pos- 
session of  certain  lands  in  1752,  as  a  creditor 
under  a  Judgment  obtained  against  the  then 
owner  of  the  land,  and  defendant's  family 
had  continued  in  possession  ever  since :  Held, 
that  the  original  possession  having  been 
taken,  not  under  any  conveyance,  the  length 
of  possession  was  only  primi  facie  evidence 
from  which  a  Jury  might  infer  a  subsequent 
conveyance  by  the  original  owner  or  some 
of  his  descendants,  but  that  it  might  be  re- 
butted, and  that  the  Jury  must  not  presume 
such  eonveyanoe  from  length  of  possession. 
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vnlen  diej  were  Mtisfled  that  it  h«d  aetvallj 
been  ezeoated.  />oe  dtm,  Fenwiek  and 
Otkert  r.  Reed,  M.  3  G.  4,  232 

I.  Where  a  mle  has  been  obtained  for  staying 
the  proeeedings  in  ejeetment,  tiU  the  eosts 
of  a  former  ejectment  hare  been  paid,  the 
Court  will  not  interfere,  and  permit  the  de- 
fendant, in  ease  those  eosts  are  not  paid 
before  a  certain  daj  to  be  named  by  the  Conrt 
to  non  pros.  tK^  ^eetment  pending.  Doe 
dem,  Sntton  t.  Ridgway,  H.  2  and  3  0.  4,  5^3 

5.  Where  a  oopjholder  has  been  admitted  to  a 
tenement  and  done  fealty  to  the  lord  of  a 
manor,  he  is  estopped  In  an  action  by  the 
lord  for  a  forfeiture  from  showing  that  the 
legal  estate  was  not  in  the  lord  at  the  time 
of  admittance.  Do^  desi.  iVmaii,  Bart,,  y. 
Sudden,  B.  3  a.  4>  626 

0.  The  notice  to  the  tenant  in  possession  at  the 
foot  of  the  declaration  in  ejeotment,  need  not 
he  in  the  name  of  the  plaintiff;  but,  if  in  the 
name  of  the  lessor  of  the  plaintiff,  or  even 
any  other  person,  the  Court  will  permit  the 
mle  for  Judgment  against  the  casual  Rector 
to  ba  drawn  up.  CfoodiitU  deau  Duke  of 
Jfw/olk  ▼.  NotiUe,  T.  3  a.  4»  849 

EMANCIPATION. 

1.  A  pauper  being  eighteen  years  of  age,  and 
residing  with  his  father,  was  drawn  as  a 
militia-man,  and  served  for  flye  years  as  a 
balloted  man.  During  his  service  he,  several 
times  when  on  Airlongh,  and  finally  after  his 
discharge  from  the  militia,  returned  to  his 
father's  house :  Held,  that  by  his  so  remain- 
ing separated  from  his  father's  family  after 
twenty-one,  he  was  emancipated,  although 
the  original  separaUon  was  not  voluntary  on 
his  part.  R^x  r.  TIU  InkabUamta  of  Hard- 
wiek,  M.  2  O.  4,  176 

1.  During  the  minority  of  a  child  there  can  be 
no  emancipation,  unless  he  marries,  and  so 
becomes  himself  the  head  of  a  family,  or 
contract,  some  other  relation,  so  as  wholly  and 
permanently  to  exclude  the  parental  control. 
Semble,  that  the  acquiring  a  settlement  of  his 
own  does  not  properly  constitute  an  emanci- 
patioa.  Rex  ▼.  Tke  Inkabitante  of  Wiiming- 
foM,  H.  2  and  3  0.  4,  625 

BSTOPPEL. 
See  RcLBAlB,  1.    Plbaoimo,  26. 

ESTREAT. 
See  Pbacticb,  19. 

EVIDENCE. 

1.  Declaration  stated,  that  in  consideration  that 
plaintiff  would  assign  to  the  defendant  a  bill 
of  exchange,  defendant  undertook,  Ac,  and 
then  averred  that  plaintiff  did  assign  the 
bill.  It  appeared  that  the  parties  had  aurreed 
that  the  plaintiff  should  give  up  the  bill  to 
the  defendant,  the  latter,  however,  pnyini; 
over  the  proceeds  of  the  bill  to  the  plaintiff. 
In  pursuance  of  the  agreement,  the  plaintiff 
by  deed  assigned  to  the  defendant,  the  bill 
and  all  eoms  of  money  doe  thereon,  to  and 
for  the  defendant's  own  use ;  and  the  defend- 


ant covenanted  Id  pay  to  the  plaintiff  a  sum 
equal  to  any  money  he  should  receive  on 
accuunt  of  the  bill :  Held,  that  the  declara- 
tion imported,  that  the  plaintiff  had  made  an 
absolute  assignment  of  the  bill,  and  conse- 
quently, that  the  assignment  in  evidence 
being  only  conditional,  this  was  a  fatal 
variance.    Vaneaudau  v.  Burt,  M.  2  G.  4,  42 

2.  In  trespass,  the  first  count  of  the  declaration 
stated,  that  defendant  assaulted  and  im- 
prisoned plaintiff;  and,  during  such  imprison- 
ment, struck,  pulled,  and  pushed  him  about; 
jastifloation,  that  defendant  arrested  plain- 
tiff  under  process  of  court,  and  that  plaintiff, 
whilst  in  custody,  having  conduoted  him- 
self in  a  violent  manner,  defendant  neces- 
sarily, and  to  prevent  his  escape,  struck,  Ac. : 
Held,  that  this  latter  part  of  the  justification 
not  being  proved,  the  plaintiff  was  entitled  to 
judgment,  and  that  it  was  not  necessary  to 
new  assign  the  battery  by  the  defendant 
Held,  also,  that  the  second  count  of  the  de- 
claration (which  omitted  the  battery)  having 
been  justified  by  proof  of  the  writ  and  war- 
rant, and  arrest  under  them,  the  plaintiff, 
although  one  assault  only  was  proved,  was 
still  entitled  to  judgment,  having  proved  the 
trespasses  as  laid  in  the  first  count  Pkiliip* 
V.  HowgaU,  M.  2  G.  4,  220 

3.  The  declarations  of  a  widow  in  possession  of 
premises,  that  she  held  them  for  her  life,  and 
that  after  her  death  they  would  go  to  the 
heirs  of  her  husband,  are  admissible  evidence 
to  negative  the  fact  of  her  having  bad 
twenty  years'  adverse  possession.  Doe  dem. 
Human  v.  Pettett,  M.  2  G.  4,  223 

4.  Where  a  defendant's  ancestor  came  into  pos- 
session of  certain  lands  in  1762,  as  creditor 
under  a  judgment  obtained  against  the  then 
owner  of  the  land,  and  defendant's  family 
had  oootinued  in  possession  ever  since :  Held, 
that  the  original  possession  having  been 
taken,  not  under  any  conveyance,  the  length 
of  possession  was  only  prim&  facie  evidence 
from  whieh  a  jury  might  infer  a  subsequent 
conveyance  by  the  original  owner  or  some 
of  his  descendants,  but  that  it  might  he  re- 
butted, and  that  the  jury  must  not  presume 
such  conveyance  from  length  of  possession, 
unless  they  were  satisfied  that  it  had  actually 
been  executed.  Doe  dem,  Fenwiek  v.  Reed, 
M.  2  O.  4,  232 

6.  Where  an  assignment  of  a  lease  by  deed, 
taken  in  execution,  was  made  in  the  name 
and  nnder  the  seal  of  ofllce  of  the  sheriff,  by 
A.  B.,  acting  as  under-sheriff:  Held,  that 
snch  assignment  was  sufllciently  proved, 
without  proving  further  the  appointment  of 
A.  B.  as  ondersheriff,  and  that  he  had  power 
by  deed  to  execute  deeds  in  the  name  of  the 
sheriff.  Doe  dem.  Jamee  v.  Brawn,  M.  2  O.  4, 

2411 

6.  An  issue  having  been  directed  to  satisfy  the 
Court  as  to  the  forgery  of  a  signature  to  a 
warrsnt  of  attorney,  a  verdict  was  found, 
establishing  the  genuineness  of  it,  upon  evi- 
dence satisfactory  to  the  Judge  who  tried  the 
cause,  and  to  the  Court  upon  his  report  of  it 
In  the  course  of  the  trial,  an  inspector  of 
franks,  who  had  never  seen  the  pnrty  write, 
was  called  t4>  prove,  from  his  knowledge  of 
handwriting  in  general,  that   the  signature 
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in  qoestion  wm  not^nnioe,  batftn  imitatiun ; 
this  evidence  having  been  rojectedi  the  Court 
refused  to  diflfcarb  the  verdict  on  the  ground 
that  such  evidence,  even  if  admissible,  was 
entitled  to  very  little  weight,  and  that  the 
issue  being  to  satisfy  the  Court,  a  new  trial 
ought  not  to  be  granted,  unless  for  the  rejec- 
tion of  evidence  which  might  reasonably 
have  altered  the  verdict.  Quare,  if  such 
evidence  he  admissible  at  all.  Oumtjf  v. 
LanglatuU,  H.  2  and  3  O.  4,  830 

7.  An  estate  in  fee,  apon  the  determination  of 
a  life  estate,  was  devised  to  the  wife  of  A.  B. 

A.  B.  was  one  of  the  attesting  witnesses  to 
the  wilL  The  tetUtor  died  in  1779,  and  the 
wife  of  A.  B.died  in  1813,  before  the  previous 
life  estate  was  determined ;  Held,  that  A.  B. 
was  not  a  good  attesting  witness  to  this  will. 
Hatfield  V.  Thorp,  E.  3  O.  4,  589 

3.  Where  a  libellous  paragraph,  as  proved,  con- 
tained two  references,  by  which  it  appeared 
to  be  in  fact  the  language  of  the  third  person, 
•peaking  of  the  plaintiff's  oonduot,  and  the 
declaration  in  setting  it  out,  had  omitted 
those  references :  Held,  that  these  omissions 
altered  the  sense  of  the  remainder,  and  that 
the  variance  was  fataL  Cart^trigh*  v.  Wright, 

B.  3  G.  4,  615 

9.  Where  a  copyholder  has  been  admitted  to  a 
tenement,  and  done  fealty  to  the  lord  of  a 
manor,  be  is  estopped  in  an  action  by  the 
lord  for  a  forfeiture,  from  showing  that  the 
legal  estate  was  not  in  the  lord  at  the  time 
of  admittance.  Doe  dem,  Nepean  v.  Budden, 
E.  3  G.  4,  626 

10.  To  an  action  on  a  bill  of  exchange  the  de- 
fendant pleaded  non  assumpsit  to  all  but  a 
part,  and  as  to  that  part  a  tender.  Replica- 
tion, that  after  the  cause  of  actiop  accrued, 
and  before  the  tender,  the  plaintiff  demanded 
the  smaller  sum  :  Held,  that  this  issue  would 
only  be  supported  by  proof  of  the  demand  of 
the  precise  sum  tendered.  Biwr§  ▼.  OriJjUh*, 
B.  3  G.  4,  630 

11.  A  petition,  addressed  by  a  creditor  of  an 
officer  in  the  army  to  the  secretary  at  war, 
bona  fide  and  with  a  view  of  obtaining, 
through  his  interference,  the  payment  of  a 
debt  due,  and  containing  a  statement  of  facts 
which,  though  derogatory  to  the  officer's 
character,  the  creditor  believed  to  be  true,  is 
not  a  malicious  libel  for  which  an  action  is 
maintainable.  In  such  an  action,  even  upon 
the  gener^  issue,  evidence  may  be  received 
to  show  that  the  writer  bona  fide  believed  the 
facU  stated  in  the  petition  to  be  true.  Fair^ 
man  v.  /oe«,  B.  3  G.  4,  642 

13.  A  bill  against  an  attorney  was  filed  of  Mi- 
chaelmas term,  and  appeared  by  the  memo- 
randum to  have  been  filed  on  the  28th  No- 
vember :  Held,  that  evidence  was  admissible 
to  show  that  it  was  actually  filed  on  the  24th 
December:  Held,  also,  that  a  demand  and 
refusal  is  evidence  of  a  prior  convomion ; 
and,  therefore,  where  deeds  were  in  defend- 
ant's possession  prior  to  Michaelmas  term, 
and  the  demand  and  refusal  proved  were  on 
the  day  after  that  term,  it  was  held,  that  this 
was  evidence  of  a  conversion  before  the  term. 
VKiVfon  V.  Girdleetone,  T.  3  G.  4,  847 

13.  Where  premises  had  been  demised  by  two 
tenants  in  common,  and  the  rents  fur  a  time 


paid  to  the  agent  of  both,  but  afterwards  the 
tenant  bad  notice  to  pay  a  moiety  of  the  rent 
to  euch  of  the  two,  and  the  rent  was  so  paid 
ttcourdingly,  and  separate  reeeipta  given: 
Held,  that  it  then  became  a  qaestton  of  fact  for 
a  jury  to  say,  whether  it  was  the  intention  of 
the  parties  to  enter  into  a  new  contract  of  de- 
mise, with  a  separate  reservation  of  rent  to 
each.     Powu  v.  Smith,  T.  3  G.  4,  850 

EXECUTION. 
Sc€  FiBRi  Facial 

EXECUTOR. 

The  property  of  a  deceased  person  vests  in  bis 
executor  from  the  time  of  bis  death,  in  an 
administrator,  from  the  time  of  the  grant  of 
the  letters  of  administration  ;  and,  therefore, 
where  A.  took  out  letters  of  administration 
under  a  will,  by  which  be  was  appointed  exe- 
cutor ;  and  after  notice  of  a  subeequent  will, 
sold  the  goods  of  the  testator:  Held,  that  the 
rightful  executor  in  an  action  of  trover  was 
entitled  to  recover  the  full  value  of  the  gooda 
sold,  and  A.  was  not  entitled,  in  mitigation 
of  damages,  to  show  that  he  had  administered 
the  assets  to  that  amount.  WooUejf,  J&xee»- 
trix,  ▼.  Clark,  E.  3  G.  4,  744 

EXECUTORY  DEVISE. 
iSee  Dbviss,  8. 

EXTRA-PAROCHIAL  DISTRICT. 

j^ee  SSTTLBMEIIT,  4. 

FACTOR. 

The  owner  of  goods  being  indebted  to  a  factor 
in  an  amount  exceeding  their  value,  eon- 
signed  them  to  him  for  sale ;  the  factor  being 
also  similarly  indebted  to  I.  S.,  sold  the  goods 
to  him.  The  faotor  afterwards  became  bank- 
rupt;  and,  on  a  aettlement  of  aecoanta 
between  1.  S.  and  the  assignees,  I.  S.  allowed 
credit  to  them  for  the  price  of  the  goods,  and 
he  then  proved  the  residue  of  his  olaim 
against  the  estate :  Held,  that  as  the  faotor 
bad  a  lien  on  the  whole  price  of  the  goods» 
such  settlement  of  accounts  between  the 
vendee  and  the  assignees  afforded  a  good 
answer  to  an  action  against  the  vendee  for 
the  price  of  the  goods,  brought  either  by  or 
on  the  account  of  the  original  owner. 

By  47  G.  3.  sess.  2,  e.  28,  s.  29,  *«  All  con- 
tracts  for  coals  are  to  be  fairly  entered  in  a 
book  to  be  kept  by  the  factor,  subscribed  by 
the  buyer ;  and  a  copy  of  such  contract  is  to  bo 
delivered  by  the  factor  to  the  clerk  of  the 
market,  within  an  hour  after  the  close  of  the 
market"  A  factor  having  coals  consigned 
to  him  for  sale  by  A.,  sold  the  same,  and  en- 
tered the  contract  in  his  book  as  having  been 
made  for  C,  the  master  of  the  ship.  It  was 
notnigned  by  the  purchaser;  but.  in  theeopy 
delivered  to  the  clerk  of  the  market,  the  pur- 
chaser's name,  as  well  ns  that  of  the  faotor, 
was  inserted ;  the  factor  had  no  authority  to 
ini>ert  the  name  of  the  master  in  his  eontraot, 
but  it  was  a  common  practioe  in  the  coal 
trade  so  to  do.     Qumrt,  whether,  under  the 


Index. 


539 


eironmttaoeet,  an  Miion  might  be  brought 
in  the  name  of  G.  for  the  price  of  the  coals. 
Hudwm  r.  Granger,  M.  2  G.  4,  27 

FEME  COVERT. 
See  CoPTHOLD,  1.    Pbactice,  23. 

FIERI  FACIAS. 

1.  The  growing  orops  of  a  tenant  having  been 
•eised  under  a  fl.  fa.,  a  writ  of  bab.  fac.  pose, 
wai  Bubsequently  delivered  to  the  sheriff  in 
an  ejectment,  at  the  suit  of  the  landlord 
founded  on  a  demise  made  long  before  the 
ieening  of  the  fl.  fa. :  Held,  that  the  sheriff  was 
not  bound  to  sell  the  growing  crops  under  the 
fl.  fa.,  inasmuch  as  they  could  not  in  point  of 
law  be  considered  as  belonging  to  the  tenant, 
the  latter  being  a  trespasser  from  the  day  of 
the  demise  laid  in  the  declaration.  Bodgetm 
Y.  Oaeeoignet  M.  2  G.  4,  88 

2.  A  sheriff  has  no  right,  under  a  fl.  fa.,  to  seize 
fixtures,  where  the  house  in  which  they  are 
situated  is  the  freehold  of  the  person  against 
whom  the  execution  issues.  Winn  ▼.  Inglehy, 
Bart.,  and  Another,  E.  3  G.  4,  625 

FINE. 
See  Mortgagor  aud  Mortgager,  2. 

By  marriage  settlement,  dated  December,  1806, 
certain  manors  and  lands  were  limited  to  the 
husband  for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  use  of  the  first  and  other 
sons  of  the  marriage  snocossiyely  in  tail 
male;  remainder  in  case  the  wife  should  sur- 
▼ire  the  husband,  to  her  in  fee ;  but  if  she 
should  die  in  the  lifetime  of  her  husband, 
remainder  to  the  daughters  successively  in 
tail  male ;  remainder  to  the  use  of  such  per- 
sons related  by  blood  or  consanguinity,  and 
in  such  estates  or  interests,  and  in  such  man- 
ner, and  charged  with  such  sums  of  money 
in  favour  of  such  persons  so  related,  as  she 
by  her  will  might  appoint ;  and  in  case  of  no 
such  appointment,  to  her  in  fee.  The  settle- 
ment also  contained  a  power  for  the  trustees 
there  named,  at  the  request,  and  by  the  direc- 
tion of  the  husband  and  wife,  or  the  survivor, 
to  sell  or  exchange  the  settied  estates,  and 
for  that  purpose,  to  revoke  all  and  any 
of  the  uses  contained  in  the  settlement;  and 
also  a  covenant  by  the  husband  for  further 
assurance  on  his  part,  and  that  of  his  wife, 
and  all  persons  claiming  under  him.  In  pur- 
suance of  this  settlement,  certain  fines  were 
levied.  By  deed,  dated  March,  1807,  reciting 
the  settlement,  and  the  fines  levied  in  pur- 
suance thereof,  and  the  limitations  therein 
contained,  and  further,  that  the  wife  was 
desirous  of  acquiring  an  absolute  power  of 
appointment  over  the  manors,  Ac,  comprised 
in  the  settlement,  in  the  event  of  her  surviv- 
ing,  or  dying  in  the  lifetime  of  her  husband, 
and  there  being  a  general  failure  of  issue  of 
her  body,  inheritable  to  the  manors,  Ac, 
under  the  settlement,  the  husband  and  wife 
covenanted  to  levy  certain  fines,  snr  conu- 
sance de  droit  come  ceo,  with  proclamations, 
to  J.  G.  and  his  heirs,  of  all  the  manors,  Ac, 
oomprited  in  the  settlement :  which  fines  were 


to  operate,  and  to  be  taken  to  operate,  first,  for 
corroborating  the  uses  contained  in  the  settle- 
ment antecedently  to  the  limitations  of  the 
use  of  the  wife  in  fee-simple,  and  subject 
thereto  to  the  use  of  such  persons,  Ac,  as  the 
wife  by  will  or  deed  might  appoint.  In  pur- 
suance of  this  latter  deed,  several  fines  come 
ceo  were  levied  by  the  husband  and  wife : 
Held,  that,  under  these  circumstances,  these 
latter  fines  did  not  operate  to  extinguish, 
destroy,  or  suspend  the  right  or  power  of  the 
husband  and  wife,  and  the  survivor  of  them, 
to  request  and  direct  a  sale  or  exchange  of 
the  settled  estates  under  the  powers  for  that 
purpose  contained  in  the  settlement,  so  as  to 
prevent  an  exercise  of  those  powers  by  the 
trustees.  The  Earl  and  Caunteee  of  Jereey 
and  Othert  ▼.  Deane,  E.  3  G.  4,  669 

FIXTURES. 

A  sheriff  has  no  right  under  a  fi.  fa.  to  seise 
fixtures,  where  the  house  in  which  they  are 
situated  is  the  freehold  of  the  person  against 
whom  the  execution  issues.  Winn  y.  Ingilby, 
E.  3  G.  4y  625 

FORFEITURE. 

See  COPTBOLD,  2. 

Devise  of  a  mansion-house  and  lands  to 
trustees  upon  trust  until  John  Luscombe 
Manning  should  attain  the  age  of  21  years, 
and  then  to  him  for  life,  he  taking  and  using 
the  testator's  surname  of  Luscombe  instead 
of  his  own  surname,  with  limitations  over  to 
his  first  and  other  soni  in  strict  settlement, 
they  severally  taking  and  using  the  testator's 
surname  instead  of  their  own.  There  were 
other  limitations  over  to  other  persons.  The 
will  then  contained  a  proviso,  that  when  any 
of  the  premises  thereby  devised  should  vest 
in  any  person  hot  bearing  the  surname  of 
Luscombe,  that  person  should,  as  soon  as  he 
should  be  in  possession  of  the  estate,  take 
npon  himself  the  name  of  Luscombe,  and  use 
the  same  as  for  and  instead  of  his  own  sur- 
name, and  should,  within  three  years  then 
next  after,  procure  his  own  name  to  be  alter- 
ed to  the  testator's  surname  of  Luscombe  by 
act'of  parliament,  or  some  other  effectual  way 
for  that  purpose,  and  in  case  any  of  the  per- 
sons to  whom  the  estate  was  limited,  and  who 
should  be  in  possession  of  the  same,  should 
not  take  and  use  the  testator's  surname,  but 
should  neglect  to  get  an  act  of  parliament, 
or  some  oUier  authority  as  effectual  for  that 
purpose  as  aforesaid,  for  the  space  of  three 
years  next  after  be  should  be  in  possession, 
that  then  the  estate  devised  for  the  benefit 
of  such  persons  so  neglecting  to  get  such  act 
of  parliament  or  other  authority  should  cease, 
and  become  void,  as  if  no  such  use  or  estate 
had  been  thereby  devised;  and  the  same 
should  immediately,  npon  the  expiration  of 
the  three  years,  go  over  to  and  vest  in  the 
person  next  in  remainder  or  reversion,  in  the 
same  manner  as  if  such  person  so  neglecting 
to  change  his  surname  was  dead  without 
issue,  upon  this  express  condition  that  such 
person  so  to  take,  did  and  should  also  take 
the  testator's  sarname,  and  get  an  act  of  par- 
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liament  or  some  oiher  uthority  m  effoetttal 
for  that  parpose,  otherwiM  the  estate  was  logo 
overafpiin.  J.  L.  Manning,  before  be  oame  of 
age,  or  entered  into  posseMioa  of  the  premieee 
demised,  took  upon  himself,  need,  and  l>ore 
tbe  surname  of  Lusoombe  and  no  other.  Bot 
DO  act  of  parliament  had  ever  been  obtained 
aatborising  him  to  ohange  his  name,  nor  was 
the  king's  license  for  that  purpose  obtained 
within  three  years  after  be  so  entered  into 
possession :  Held,  that  inasmuch  as  he  bore 
the  surname  of  Lnseombe  at  the  time  when 
the  estate  eame  to  him,  be  had  substantially 
complied  with  the  directions  of  the  testator, 
and  that  he  did  not  incur  a  forfeiture  of  that 
estate  by  not  obtaining  an  act  of  parliament 
or  other  authority,  tbe  prorlso  only  applying 
to  persons  not  bearing  the  surname  of  Lus- 
combe  at  the  time  when  the  estate  vested  in 
them.  Dm  dem.  Lmeomb*  ▼.  Yatet  and 
Otkert,  H.  2  and  3  O.  4,  644 

FOREIGN  ATTACHMENT. 

The  19  G.  S,  c  70,  s.  4,  is  confined  to  those 
suits  in  inferior  courts  where  the  proceedings 
are  similar  to  those  in  the  superior  courts ; 
and,  therefore,  docs  not  extend  to  the  case 
of  a  foreign  attachment.  BtUmer  y.  Manhall, 
T.  3  G.  4,  821 

FRAUDS,  STATUTE  OF. 

1.  The  agent  contemplated  by  the  17th  sect  of 
the  statute  of  ft-auds,  who  is  to  bind  a  defend- 
ant by  his  signature,  must  be  a  third  person, 
and  not  the  other  contracting  party;  and, 
therefore,  where  an  auctioneer  wrote  down 
tbe  defendant's  name  by  his  authority  oppo- 
site to  the  lot  purchased:  Held,  that  in  an 
action  brought  in  the  name  of  the  auctioneer, 
the  entry  in  such  book  was  not  suflBoient  to 
take  the  case  out  of  the  statute.  Farebrotker 
r.  Simmondt,  H.  2  and  3  G.  4,  333 

2.  A.,  a  merchant  in  London,  had  been  in  the 
habit  of  selling  goods  to  B.,  resident  in  the 
country,  and  of  deliyering  them  to  a  wharf- 
inger in  London,  to  be  forwarded  to  B.  by 
the  first  ship.  In  pursuance  of  a  parol  order 
fh>m  B.,  goods  were  delivered  to  and  acoepted 
by  the  wharfinger  to  be  forwarded  in  the 
usual  manner :  Held  that  this,  not  being  an 
acceptance  by  the  buyer,  was  not  suflieientto 
take  the  case  out  of  the  29  Car.  8,  c.  8,  §.  17. 
Hanton  and  AnotKer  r.  Armitage,  H.  2  and  3 
G.  4,  667 

8.  An  estate  in  fee,  upon  the  determination  of 
a  life  estate,  was  devised  to  the  wife  of  A.  B.; 
A.  B.  was  one  of  the  attesting  witnesses  to 
the  wilL  The  testator  died  in  1779,  and  the 
wifeof  A.  B.  died  in  1813,  before  the  previous 
life  estate  was  determined ;  Held,  that  A.  B. 
was  not  a  good  attesting  witness  to  this  will. 
HatJMd  V.  Thorp,  B.  3  G.  4,  689 

4.  Where  there  was  a  verbal  oon tract  by  the 
plaintiffs,  who  Vere  millers,  for  the  sale  of  a 
quantity  of  flour,  which,  at  the  time,  was  not 
prepared,  and  in  a  state  capable  of  immediate 
delivery :  Held,  that  this  was  a  contract  for 
the  sale  of  goods  within  29  Car.  2,  o.  8,  s.  17. 
Oarbutt  V.  WaUon,  E.  3  G.  4,  013 

6.  A  horse  was  sold  by  verbal  contract,  but  no 


time  was  fixed  for  the  payment  of  the  price. 
The  horse  was  to  remain  with  the  vendor  for 
twenty  days  without  any  charge  to  the  vendee. 
At  the  expiration  of  that  time  the  horse  was 
sent  to  grass  by  the  direetion  of  the  buyer, 
and  by  bis  desire  entered  as  the  horse  of  one 
of  the  vendors:  Held,  that  there  was  no  ac- 
ceptance of  the  horse  by  the  vendee  within 
29  Car.  2,  c.  3,  s.  17.  Carter  v.  TovMaial,  T. 
8  Q.  A,  864 

FREEHOLD. 
See  Fixtures,  1. 

FRIENDLT  SOCIETIES. 
See  Plbadiho,  27. 

GAME. 

In  order  to  constitute  the  offenoe  of  keeping  a 
setting  dog  within  the  6  and  6  Anne,  c  14,  a. 
4,  the  dog  must  be  kept  for  the  purpose  of 
killing  and  destroying  game ;  and,  therefore, 
where  it  appeared  that  at  the  time  when  the 
alleged  offenoe  was  charged  to  have  been 
committed,  the  dog  was  tied  up,  and  never 
went  out  into  the  field  with  its  master,  this 
was  held  not  to  be  an  offence  within  the 
statute.   Bajfward  v.  Homer,  H.  2  and  3  G.  4, 

817 

HABEAS  CORPUS. 
See  PiULCTicx,  20. 

HARBOUR  DUE& 

An  act  of  parliament,  imposing  a  tonnage  duty 
on  vessels  coming  into  the  harbour  of  Dover, 
contained  an  exception  of  all  vessels  emplojed 
in  his  majesty's  service :  Held,  that  a  vessel 
hired  by  the  postmasters-general  to  carry  the 
mails  and  government  dispatches  to  and 
from  Dover  to  Calais,  Ac,  the  master  of 
which  was  permitted  to  carry  passengers  and 
their  luggage,  and  bullion,  upon  freight,  is  a 
vessel  coming  within  the  exception.  Bamii- 
ton  V.  Stow,  £.  3  G.  4,  649 

HIGHWAY. 
See  Inclosurb  Act,  4. 

Two  magistrates  authorised  the  survejor  of  a 
turnpike  road  which  ran  through  twenty- 
nine  townships,  to  collect  for  the  repair  of 
the  road  a  composition  in  lien  of  tbe  statute 
duty.  The  surveyor  was  not  examined  upon 
oath  as  to  the  neoessity  of  the  composition. 
He  afterwards  made  an  assessment  of  six- 
pence in  the  pound  upon  the  annual  value 
of  the  lands  of  a  particular  township  through 
which  the  tnmpilce  road  passed.  The  sum  to 
be  collected  under  the  assessment  was. tbe 
utmost  which  the  surveyor  of  the  turnpike 
roads  oould  in  any  case  deouwd  from  the 
Inhabitants  of  the  township,  and  much  ex- 
ceeded what  was  required  to  put  that  part  of 
the  road  lying  in  tbe  township  into  complete 
repair.  The  turnpike  surveyor  having  returned 
the  assessment  to  the  surveyor  of  the  high- 
ways of  the  township,  directed  him  to  collect 
the  sums  therein  mentioned.   Upon  a  refusal 
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lo  pay  the  warn  anwed  by  an  lahabitajit  of 
Ibe  townthip,  two  raagistralM  granted  a 
warrant  of  dtttroM  to  leyy  the  sama:  Held, 
that  the  warrant  waa  bad,  the  magistrates 
having  no  Jarisdietion  whaterer,  upon  the 
ground  that,  in  order  to  legalise  the  demand 
under  the  assessment,  it  ought  to  have  been 
preyiously  ascertained  how  many  days' 
itatate  duty  would  be  required  to  put  the 
road  into  complete  repair,  the  composition 
being  demandable  only  in  respect  of  that 
number  of  days'  statute  doty. 

Semble,  that  in  order  to  justify  magistrates 
in  granting  an  authority  to  collect  a  compo- 
sition in  lien  of  statute  dnty,  it  should  be 
made  to  appear  upon  oath,  to  both  the  ma- 
gistrates present,  that  the  road  can  be  more 
efTeetaally  repaired  by  sueh  oomposition. 

Semble,  also,  that  where  the  oomposition 
is  to  be  collected  in  sereral  townships,  it 
ought  to  appear  on  the  face  of  the  authority 
itself,  that,  in  the  Judgment  of  the  magistrates, 
a  oomposition.  In  lieu  of  statute  duty,  is  ad- 
Tiaable  in  each  particular  township.  StaH- 
Uf,  Bart,,  T.  FiddMk  and  Oilun,  H.  2  and  8 
GTi.  426 

INCL08X7RB  ACT. 

k.  A.,  haTing  purchased  an  estate  firee  from 
rectorial  tithes,  with  a  right  of  common 
thereto  anneied ;  the  common  waa  afterwards 
eneloeed  under  an  act  of  parliament,  and  oer- 
tain  land  waa  allotted  to  A.  in  lieu  of  his  said 
right  of  common :  Held,  that  no  tithe  was 
payable  in  respect  of  the  allotted  land. 
Stt^  T.  Jfonat,  M.  2  a  4,  22 

2.  An  enclosure  act  empowered  the  comrais- 
iionen  to  make  a  rate  to  defray  the  expenses  of 
passing  and  executing  the  act ;  and  enacted, 
that  persons  advancing  money  should  be  re- 
paid out  of  the  first  money  raised  by  the  com- 
miasionera.  Expenses  were  incurred  in  the 
execution  of  the  act  before  any  rate  waa  made. 
To  defray  these  expenses  the  commissioners 
drew  drafts  upon  their  bankers,  requiring 
them  to  pay  the  sums  therein  mentioned,  on 
account  of  the  public  drainage,  and  to  place 
the  same  to  their  account,  as  commissioners. 
The  bankers,  during  a  period  of  six  years, 
continued  to  advance  considerable  sums  by 
paying  these  drafts :  Held,  that  the  oommis- 
alonera  were  personally  responsible  to  the 
bankers  for  the  drafts  so  made. 

The  latter  having  from  time  to  time  made 
half-yearly  rests  in  the  account,  and  charged 
interest  upon  the  balance  then  struck,  and 
the  eommissionera  having  assented  to  that 
mode  of  keeping  the  accounts,  it  waa  held, 
that  this  mode  of  charging  of  interest  half- 
yearly  was  not  unlawftil  on  the  ground  of 
usury.  Eaton  and  Otkenr,  BM,  M.  2  G.  4, 
.  84 

8.  By  an  enclosure  act  it  waa  enacted,  that  the 
oommissionera  should  set  out,  allot,  and  award 
oertain  portions  of  lands  out  of  the  commons 
to  be  encloaed,  unto  the  impropriate  rectora 
and  curate,  in  lieu  of  all  great  and  vicarial 
tithes ;  and  tiie  oommissioners  were  required 
to  distingnisb  by  their  award  the  several 
allotments  to  the  impropriate  rectora  and 
onrate  reapeetively,  and  the  same  allotments 


were  thereby  deelared  to  be  in  full  satisfac- 
tion and  discharge  of  all  tithes :  Held,  under 
this  acty  that  the  tithes  were  not  extinguished 
until  the  commissioners  made  their  award. 
EUu  V.  ArNifon,  M.  2  G.  4,  47 

4.  By  a  clause  in  an  enclosure  act,  a  commis* 
sioner  was  aathoriaed  to  atop  up  any  way, 
provided  it  be  done  by  the  order,  and  with 
the  ooncorrence  of  two  Justices,  and  that 
order  was  to  be  subject  to  an  appeal  in  like 
manner,  and  under  such  form  and  restrictions, 
as  if  the  same  had  been  originally  made  by 
sueh  justices.  By  a  subsequent  clause,  any 
party  aggrieved  waa  to  be  at  liberty  to  appeal 
at  any  time  within  aix  montha  after  the  cause 
of  complaint.  Under  this  act  the  commis- 
rioner,  with  the  oonourrenee  and  order  of 
two  justices,  stopped  up  a  road,  without  giving 
the  public  notices  required  by  the  55  G.  3,  c. 
118 :  Held,  that  a  party  aggrieved  might, 
under  these  circumstances,  appeal  at  any  time 
within  six  months.  Qoere,  whether  it  be 
neeesaary  to  give  such  notices  where  roada 
are  stopped  up  under  the  provisions  of  an 
enclosure  act.  Rnt  v.  Tvwnaendf  H.  2  and  .1 
G.  4»  420 

INDICTMENT. 
See  Cbimiii AL  Ikpoexatioh,  8. 

INFANT. 

1.  An  infant  cannot  be  appointed  to  the  office  of 
clerk  of  a  court  of  requests,  where  it  is  part 
of  the  duty  of  the  officer  to  receive  the 
money  of  the  suitor.  Claridge  v.  Evelyn 
and  Otktrt,  M.  2  G.  4,  81 

2,  Where  an  inCnot  held  himself  out  as  in  part- 
nership with  I.  S.,  and  continued  to  act  as 
such  till  within  a  short  period  of  his  coming 
of  age;  but  there  was  no  proof  of  his  doing 
any  act  as  a  partner  after  twenty. one :  Held, 
that  it  was  his  duty  to  notify  his  disaffirmance 
of  the  partnership  on  arriving  at  twenty -one ; 
and  aa  he  had  neglected  to  do  so,  that  he  was 
responsible  to  persons  who  had  trusted  I.  S. 
with  goods,  subsequently  to  the  infant's  at- 
taining twenty -one,  on  the  credit  of  the  part- 
nership. Ooode  and  Bennion  v.  Harrieon  {in 
error),  M.  2  G.  4,  147 

8.  Where  judgment  of  nonsuit  had  been  given 
in  an  action  brought  against  an  infant,  ir  is 
no  ground  of  error  that  the  infant  hud  ap- 
peared by  attorney.  Bird  v.  Ptgg,  H.  2  and 
8G.4,  418 

INSOLVENT  ACT. 
See  Practicb,  28. 

INSURANCE. 

See  COVKMAIIT,  1. 

1.  By  a  policy,  a  ship  waa  inaured  at  and  from 
Hull  to  her  port  or  porta  of  loading  in  the 
Baltic  Sea  and  Gulf  of  Finland,  with  liberty 
to  prooeed  to  and  touch  and  stay  at,  any  port 
or  porta  whatsoever,  for  any  purpose,  par- 
ticularly at  Elsinore,  without  being  deemed 
a  deviation.  The  ship  touched  and  stayed  at 
Elsinore  and  Dantsio,  to  deliver  goods,  Pll- 
lau  being  her  port  of  loading :  Held,  that 
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this  was  s  dovlsHon.  SoUy  and  Another  r. 
Wkitmort,  M.  2  G.  4,  45 

2.  A  policy  was  effected  on  living  animals, 
warranted  free  from  mortalily  and  Jettison. 
In  the  course  of  the  royage,  some  of  the 
animals,  in  consequence  of  the  agitation  of 
the  ship  in  a  storm,  were  killed;  and  others, 
from  the  same  cause,  received  such  injary 
that  they  died  before  the  termination  of  the 
Toy  age  insured :  Held,  that  this  was  a  loss 
by  a  peril  of  the  sea,  for  which  the  under- 
writers were  liable.  Lawrtnee  ▼.  Abtrdein, 
M.  2  O.  4,  107 

8.  Where,  in  an  action  on  a  policy  of  insurance 
on  ship,  in  the  usual  form,  for  twelve  months, 
at  sea  and  in  port,  the  loss  averred  was  as 
follows :  that  the  ship  having  arrived  at  the 
harbour  of  8t  J.,  and  discharged  her  cargo, 
it  been  me  necessary  to  place  her,  and  she  was 
accordingly  placed,  in  a  graving.dook,  there 
to  be  repaired,  and  near  to  a  certain  wharf, 
in  the  graving-dock:  and  that,  whilst  she 
was  there,  by  the  violence  of  the  wind  and 
weather,  she  was  thrown  over  on  her  tide, 
whereby  she  struck  the  ground  with  great 
violence,  and  was  bilged,  ^c. :  Held,  that  this 
was  a  loss  within  the  general  words  of  the 
policy,  "all  other  perils,  losses,  and  mis- 
fortunes, Ac."  for  which  the  underwriters 
were  liable.  Held,  also,  that  the  above  factn, 
with  the  additional  circumstance  of  there 
being  two  or  three  feet  water  in  the  graving, 
dock  when  the  accident  happened,  did  not 
amount  to  a  loss  by  perils  of  the  sea.  Phillip* 
and  Another  v.  Barber,  M.  2  G.  4,  161 

4.  The  underwriters  on  a  policy  of  insurance 
are  liable  for  a  loss  arising  immediately  from 
a  peril  of  the  sea,  but  remotely  from  the 
negligence    of   the    master   and    mariners. 

Walker  v.  MaiUand,  M.  2  G.  4,  171 

5.  Where,  during  the  course  of  a  voyage  upon 
an  inland  navigation,  it  became  necessary, 
in  order  to  repair  the  navigation,  to  draw  off 
the  water;  and  the  ship,  in  consequence, 
having  been  placed  in  the  most  secure  situa- 
tion that  could  be  found,  when  the  water  was 
drawn  off,  went  by  accident  upon  some  piles, 
which  were  not  previously  known  to  be  there : 
Held,  that  this  was  a  stranding  within  the 
usual  memorandum  in  the  policy,  the  acci- 
dent having  happened  not  in  the  ordinary 
course  of  such  voyage.  Raynor  v.  Ooduiondf 
M.  2  G.  4,  225 

0.  Insurance  from  London  to  Jamaica  gener- 
ally. The  goods  insured  were  destined  to  a 
particular  place  in  the  island,  and  the  usual 
course  in  such  oases  was  for  the  ship  to  pro- 
ceed to  an  adjoining  port,  and  there  to  tran- 
ship the  cargo  into  shallops ;  but  no  informa- 
tion of  this  was  given  to  the  underwriters : 
Held,  notwithstanding,  that  they  were  liable 
for  a  loss  occurring  after  such  transhipment 
on  board  the  shallops.  Stewart  v.  Bell,  M.  2 
G.  4,  238 

7.  Where  a  ship  and  cargo  was  barratrously 
taken  out  of  her  course  by  the  crew,  and  the 
ship  and  part  of  the  cargo  sold,  and  the  re- 
mainder sent  home  by  another  vessel :  Held, 
that  this  was  a  total  loss  of  the  cargo  from 
the  time  of  the  commitment  of  the  act  of 
barratry.    Dixon  v.  Jieid,  £.  3  G*  4,         697 


INTEREST. 
See  Admisibtrator,  1. 

IRISHMAN. 
See  Skttlkmbiit,  8. 

JUDGES'  CERTIFICATE. 
See  Practicb,  32. 

JURISDICTION. 
See  JcsTicBS,  I,  2. 

JUSTICES. 

1.  It  is  not  necessary,  in  order  to  give  the 
Justices  at  sessions  jurisdiction  to  hear  an 
appeal  against  overseers'  accounts,  that  such 
accounts  should  previously  have  been  exam- 
ined and  allowed,  pursuant  to  50  G.  3,  c  49. 
Rex  V.  The  Juttieee  of  Colcheeter,  H.  2  and 
8  G.  4,  535 

2.  The  proviso  in  55  Geo.  3,  c  51,  s.  1,  stating 
that  that  act  shall  not  give  any  Jurisdiction 
to  the  Justices  of  the  county  over  any  places 
situate  within  the  Itmita  of  any  liberties  or 
franchises  having  a  separate  jurisdiction,  la 
confined  to  franchises  having  a  separate  juria- 
diction  co-extensive  with  Uiat  possessed  bj 
the  county  Justices;  and,  therefore,  where 
the  Justices  of  the  city  of  B.  had  no  jurisdic- 
tion by  charter  to  try  felons,  it  was  held  that 
the  city  of  B.  was  liable  to  the  county  rate. 
Rex  V.  Clarke,  £.  3  G.  4,  665 

3.  An  order  of  sessions  fur  levying  and  paying 
to  the  treasurer  of  the  county  a  snm  to  enable 
him  to  reiraburae  eertain  persons  for  an  an- 
tecedent debt,  although  such  debt  bad  been 
incurred  for  county  purposes,  is  bad.  Rex 
V.  The  Juttieee  of  FUniehire,  E.  3  G.  4,      761 

LANDLORD  AND  TENANT. 

1.  The  growing  crops  of  a  tenant  having  been 
seised  under  a  fi.  fa.,  a  writ  of  hab.  fac.  posa. 
was  subsequently  delivered  to  the  sbeniff  in 
an  ejectment,  at  the  suit  of  the  landlord 
founded  on  a  demise  made  long  before  the 
issuing  of  the  fi.  fa.  Held,  that  the  sheriff  waj 
not  bound  to  sell  the  growing  crops  under 
fi.  fa.,  inasmuch  as  they  could  not  in  point  of 
law  be  considered  as  belon|(ing  to  the  tenant, 
the  latter  being  a  trespasser  from  the  day  of 
the  demise  laid  in  the  declaration;  Held, 
also,  that  the  sheriff  had  no  right  to  allow  to 
the  landlord  a  year's  rent,  under  the  statute 
of  8  Ann.  c  14,  that  statute  contemplating 
an  existing  tenancy,  which  in  this  case  most 
be  taken  to  have  ceased  on  the  day  of  tbo 
demise  in  the  ejectment.  Hodgeou  v.  Gae^ 
coigne,  M.  2  G.  4,  S8 

2.  A  landlord  has  no  right  to  distrain,  unleaa 
there  be  an  actual  demise  to  the  tenant  at  a 
fixed  rent;  and,  therefore,  where  a  tenant 
was  in  possession,  under  a  memorandum  of 
agreement  to  let  on  lease,  with  a  purchasing 
clause,  for  21  years,  at  the  net  clear  rent  of 
63L,  the  tenant  to  enter  any  time  on  or  before 
a  particular  day:  Held,  that  this  onlj 
amounted  to  an  agreement  for  a  future  lease, 
and  that  no  lease  having  been  executed,  and 
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DO  rent  raVsequently  paid,  the  landlord  waa 
Bol  entitled  to  distrain.  Dank  r.  Hunter,  H. 
S  and  3  0.  4,  322 

S.  A  oovenant  by  a  leasee,  that  he  will  suffi- 
eiently  mock  and  mannre  the  land  with  two 
anfBctent  aeta  of  muck,  within  the  apace  of 
aix  of  the  last  yeara  of  the  term,  the  laat  net 
of  mock  to  be  laid  upon  the  premisea  within 
three  yeara  of  the  expiration  of  the  term,  ia 
aatiafled  by  the  tenant'a  laying  on  two  aeta 
of  muek  within  the  three  laat  yeara  of  the 
term.    Pownall  t.  Mooretf  II.  2  and  8  O.  4, 

416 

4.  Where  by  a  loeal  aet,  it  waa  provided  that  a 
drainage  tax  ahould  be  paid  by  the  tenanta 
of  the  landa  and  grounds  charged  with  the 
tame,  who  might  deduet  and  retain  the 
aame  out  of  the  renta  payable  to  their  land- 
lord. And  alao,  that  in  eaae  of  neglect  to 
pay,  the  tax  might  be  levied  by  diatreaa  on 
the  gooda  and  ehattela  which  ahould  be  found 
on  the  landa  charged  with  the  tax  in  arrear, 
and  if  the  aame  ahould  be  untenanted,  or  no 
BufBciont  diatreaa  ooold  be  found,  the  landa 
and  grounda  chargeable  ahould  remain  aa  a 
anrety  for  the  payment  thereof,  and  might  be 
taken  poaaeaaion  of,  and  let  in  diaoharge  of 
the  tax ;  Held,  that  the  tenanta  to  be  charged 
with  the  tax,  were  thoae  in  whoae  time  the 
tax  accrued  due,  and  not  the  tenanta  for  the 
time  being.  And,  therefore,  where  an  out- 
going tenant  baring  paid  hiarent  in  full,  had 
led  property  on  the  premiaea,  which  waa 
afterwarda  diatrained  for  the  tax  due  during 
hia  tenancy,  and  he  waa  obliged  to  pay  it : 
Held,  that  he  might  recorer  the  aame  in  an 
ae^ion  againat  hia  landlord  for  money  paid. 
Djtwon  r.  Linton^  H.  3  and  3  Q.  4,  621 

5.  Where  a  copyholder  haa  been  admitted  to  a 
tenement,  and  done  fealty  to  the  lord  of  a 
manor,  he  ia  eatopped  in  an  action  by  the 
lord  for  a  forfeiture,  from  ahowing  that  the 
legal  eatate  waa  not  in  the  lord  at  the  time 
of  admittance.  Dot  dtm,  Ntpean  ▼.  Budden, 
B.  3  a.  4,  026 

6.  A  tenancy  by  rirtoe  of  an  agreement  in 
writing  for  three  montha  certain,  ia  a  tenancy 
"  for  a  term"  within  the  meaning  of  the  I  Q. 
4,  e.  87.  Doe  dem.  PkiUipe  ▼.  Hoe,  E.  3  0. 4, 

766 

7.  Where  a  tenant  holda  from  year  to  year,  but 
without  a  lease  or  agreement  in  writing,  it  ia 
not  a  eaae  within  I  O.  4,  a  87,  a.  1.  Doe  dem. 
Sari  of  Bradford  r.  Roe,  B.  3  0.  4,  770 

8.  Where  certain  mill-machinery,  together  with 
a  mill,  bad  been  demiaed  for  a  term  to  a 
tenant,  and  he,  without  permiaaion  of  hia 
landlord,  serered  the  machinery  from  the 
mill ;  and  it  was  afterwards  aeiaed  under  a 
fi.  fa.  by  the  aheriff,  and  aold  by  him :  Held, 
that  no  property  pasaed  to  the  vendee,  and 
that  the  landlord  was  entitled  to  bring  trover 
for  the  niaohinery,  even  during  the  con- 
tinnaaee  of  the  term.  Farrant  v.  Tkompeon, 
T.  3  O.  4,  826 

9.  By  lease  granted  in  1814,  and  to  take  effect 
from  1820,  certain  honaea,  together  with  a 
pieee  of  ground  which  waa  part  of  an  a^oin- 

4  ing  yard,  were  leased  to  a  tenant,  together 
with  all  ways  with  the  aaid  premiaea  or  any 
part  thereof  uaed  or  scjoyed  before.  At  the 
time  of  granting  the  leaae,  the  whole  of  the 


yard  waa  In  the  oecnpation  of  one  peraon, 
who  had  always  used  and  enjoyed  a  certain 
right  of  way  to  every  part  of  that  yard: 
Held,  that  the  leasee  waa  entitled  to  auch 
right  of  way  to  the  part  of  the  yard  demiaed 
to  liiin.     Kooytm  ▼.  Lueae,  T.  3  O.  4,      830 

10.  Where  premiaea  had  been  demiaed  by  two 
tenants  in  common,  and  the  rent  for  a  time 
paid  to  the  agent  of  both,  but  afterwarda  the 
tenant  had  notice  to  pay  a  moiety  of  the  rent 
to  each  of  the  two,  and  the  rent  waa  ao  paid 
acourdtngly,  and  eeparate  receipta  given: 
Held,  that  it  then  became  a  question  of  fact  for 
a  Jury  to  aay,  whether  it  waa  the  intention  of 
the  partiea  to  enter  into  a  new  contract  of  de- 
mise, with  a  aeparate  reaervation  of  rent  to 
each.     Powie  v.  Smith,  T.  3  O.  4,      .       850 

11.  Two  messuages  were  conveyed  to  such  nsea 
aa  A.  ahould  appoint,  and  in  default  of  ap- 
pointment to  A.  for  life,  and  after  the  deter- 
mination of  that  eatate  in  hia  lifetime  to  B. 
for  the  life  of  A.,  in  truat  for  A.  and  hia 
assigns ;  with  remainder  to  A.  in  fee.  A. 
leased  both  these  messuages  to  a  tenant  at 
an  entire  rent  of  65/.  10s.  for  a  term  of  years, 
and  during  the  continuance  of  that  term, 
contracted  to  aell  the  reveraion  of  one  of  the 
messuages  to  C.  In  the  contract  the  messuage 
was  described  on  leaae,  together  with  another, 
and  that  the  apportioned  rent  in  reapect  of 
it  waa  402.  A.  and  B.  afterwarda  conveyed 
the  reversion  of  both  houses,  and  the  entire 
rent  of  65/.  10s.  unto  C.  to  certain  uses,  via. 
aa  to  the  aaid  mesauage  which  A.  had  con- 
tracted to  aell,  and  the  yearly  rent  of  40/., 
together  with  all  powers  and  remedies 
reserved  for  recovering  the  rent  of  65/.  10s. 
to  such  uses  as  A.  should  appoint;  and  as  to 
the  other  messuage  and  the  residue  of  the 
entire  rent,  to  the  use  of  A.  in  fee.  A.  after- 
wards appointed  the  messuage  which  he  had 
contracted  to  sell,  and  the  apportioned  rent 
to  the  vendee :  Held,  that  the  latter  did  not 
acquire  the  aame  righta  and  remedies  against 
the  lessee  as  he  would  have  acquired  if  the 
rent  had  been  legally  apportioned  by  a  jury, 
the  lessee  for  the  term  not  being  bound  by 
an  apportionment  made  without  his  consenL 
Bliee  V.  CoUxne,  T.  3  (f.  4,  876 


LEASE. 

1.  Where  there  were  two  aaaigumenta  of  the  aame 
leaae  of  premiaea  within  the  county  of  Mid- 
dleaex,  and  that  executed  laat  waa  regiaterod 
firat:  Held,  that  the  deed  laat  regiaterod 
mnat,  in  a  court  of  law,  be  eonaidered  as 
fraudulent  and  void,  in  consequence  of  7  Ann. 
e.  20,  B.  1,  although  the  party  claiming  under 
the  second  assignment  had  full  ioowledge, 
when  it  was  executed,  of  the  prior  execution 
of  the  first  assignment  Doe  dtm,  Robinemi 
T.  AlUop,  M.  2  O.  4,  142 

3.  By  a  private  act  passed  In  the  year  1720, 
certain  estates  were  settled  in  strict  settle- 
ment, and  a  power  was  reserved  to  the 
respective  tenants  in  tail,  by  deed,  to  lease 
any  part  of  the  lands  thereby  settled,  "  for 
the  term  of  three  livea  or  twenty-one  yeara, 
or  for  any  term  or  number  of  yeara  deter- 
minable upon  the  death  or  determination  of 
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three  lives,  so  as  upon  eyery  sucb  lease  there 
be  reserved,  and  made  payable  yearly,  during 
the  continuance  thereof,  the  usual  anti  ac- 
customed yearly  rents,  boons,  and  services 
for  the  same ;  and,  so  as  there  be  contained 
therein,  a  condition  of  re-entry  for  non-pay- 
ment of  the  said  rent,  and  rents  thereby  to 
be  reserved."  By  lease,  dated  the  6th  Janu- 
ary, 1785,  a  tenant  in  tail  of  the  said  estates 
demised  a  part  of  the  premises  thereby, 
settled  to  hold  from  the  date  of  the  lease  fur 
ninety-nine  years,  if  three  persons  therein 
named  should  so  long  live,  yielding  and  pay- 
ing yearly  and  every  year  during  the  said 
term,  unto  the  lessor,  the  yearly  rent  of  bOL 
npon  the  25th  March  and  29th  September,  by 
even  and  equal  portions, <the  first  payment  to 
be  made  on  the  25th  of  March  ensuing  the 
date  of  the  lease.  There  was  a  proviso  that, 
if  the  rent  should  not  be  paid  on  those  days, 
or  if  certain  amerciaments  and  fines  thertun 
mentioned,  after  reasonable  demand,  should 
not  be  paid,  it  should  be  lawful  fur  the 
lessor,  his  heirs  and  assigns,  to  re-enter 
and  distrain,  and  the  distress  to  take  away, 
detain,  and  keep,  until  the  rent  be  satisfied ; 
and  there  was  tne  following  proviso  for  a  re- 
entry :  "  that  in  case  the  said  yearly  rent 
should  be  unpaid  for  the  space  of  twenty- 
eight  days  after  it  became  due,  being  lawfully 
demanded,  it  should  be  lawful  for  the  lessor, 
his  heirs  and  assigns,  to  re-enter." 

Previous  to  the  time  of  passing  the  act,  the 
premises  demised  by  this  lease  had  been  de- 
mised jointly  with  other  premises  by  the 
settlor's  ancestor,  by  a  lease  bearing  date  2d 
February,  1708,  "  for  ninety-nine  years,  de- 
terminable upon  three  lives,  at  a  yearly  rent 
of  82^  payable  on  the  same  days  as  those 
mentioned  in  the  lease  of  the  6th  January, 
1785,  and  the  first  payment  to  commence  on 
the  25th  March  ensuing  the  date  of  the  lease." 
It  contained  also  a  similar  power  for  the 
lessor  to  distrain,  and  a  power  of  re-entry, 
upon  the  rent  being  behind  for  twenty-eight 
days,  upon  its  being  lawfully  demanded,  and 
not  paid,  and  no  sufficient  distress  being 
found  upon  the  premises.  It  did  not  appear 
whether  any  other  lease  was  granted  between 
that  period  and  the  year  1756.  At  that  time 
another  lease  of  the  premises,  demised  by 
the  lease  of  the  6th  January,  1785,  was 
granted  at  a  rent  of  32^  payable  at  the  same 
period  as  in  the  other  leases,  eon  tain  ing  the 
same  powers  of  distress  and  re-entry  for  non- 
payment of  rent  as  those  in  the  lease  of  the 
6th  January,  1785 : 

Held,  first,  that  it  was  not  a  valid  objec- 
tion to  the  lease  of  the  6th  January,  1785, 
that  the  rent  was  made  payable  on  the  25th 
March  and  29th  September,  (although  the 
term  oommenoed  on  the  6th  January,  and 
that  therefore  there  was  a  forehand  rent, 
which  might  prejudice  the  remainder-man,) 
inasmuch  as  the  rent  was  made  payable  on 
the  same  days  by  the  former  lease,  and, 
therefore,  this  was  the  usual  and  accustomed 
rent: 

Held,  secondly,  for  the  same  reason,  that 
it  was  no  objection  to  the  lease  that  the  rent 
was  made  payable  by  half-yearly  paymenta, 


although  the  power  required  it  to  be  payable 
yearly;  the  word  j/early  meaning  a  payment 
of  rent  in  the  year: 

Held,  thirdly,  that  it  waa  no  objection  to 
the  lease,  Uiat  by  the  terms  of  it  the  landlord 
could  distrain  only  after  a  reasonable  demand, 
and  that  he  was  bound  to  detain  the  dif  tresa 
until  the  distress  was  satisfied ;  for  this  being 
a  clause  introduced  for  his  benefit,  be  was 
not  thereby  abridged  of  any  right  of  diatress 
which  he  had  by  common  law,  or  of  sale, 
under  the  sUtute  4  and  5  W.  &  M. : 

Held,  fourthly,  that  it  was  no  ol^ectxon  to 
this  lease,  that  the  clause  of  re-entry  reeerved 
the  right  of  entry  to  the  landlord  upon  the 
rent  being  twenty-eight  days  in  arrear,  foi 
this  was  a  reasonable  condition  of  re-entry, 
and  was  conformable  to  the  old  lease.  Nor 
was  it  any  objection  that  the  right  of  entry 
was  made  to  depend  upon  the  rente  being 
lawfully  demanded,  for  the  landlord  waa  not 
thereby  deprived  of  the  benefit  of  the  4  0. 2, 
0.  28,  and  consequently  was  entitled  by  that 
statute  to  enter  without  making  any  demand : 

Held,  also,  that  part  of  the  premises  for- 
merly demised  jointly  with  others  at  one 
entire  rent,  might  be  let  under  the  terms  of 
this  power  at  a  rent  bearing  the  same  pro- 
portion to  the  old  rent,.that  the  premises  de- 
mised by  the  lease  bore  to  the  whole  prembes 
formerly  demised.  Doe  dem,  Bari  of  Skrew- 
bury  V.  WiUoH,  H.  2  and  3  Q.  4,  368 

3.  A  oovenant  by  a  lessee  that  he  will  safll. 
ciently  muck  and  manure  the  land  with  two 
sufficient  sets  of  muck  within  the  space  of 
six  of  the  last  years  of  the  term,  the  last  set 
of  muok  to  be  laid  upon  the  premises  within 
three  years  of  the  expiration  of  the  tcm,  is 
satisfied  by  the  tenants  laying  on  two  sets  of 
muok  within  the  three  last  years  of  the  term. 
PownaU  T.  Moor»,  H.  2  and  8  G.  4»         416 

LIBBU 

1.  The  Coart  will  grant  a  erimlnal  informatioii 
for  a  libel  upon  a  public  body  of  men  upon 
an  affidavit,  stating  the  publication  of  the 
libel  by  the  defendant  Mex  v.  Wiliiams,  £. 
3  O.  4,  695 

2.  Where  a  libellous  paragraph,  as  proved,  con- 
tained two  references,  by  which  it  appeared 
to  be  in  fact  the  language  of  the  third  person, 
speaking  of  the  plaintiff's  conduct,  and  the 
declaration,  in  setting  it  out,  had  omitted 
those  references :  Held,  that  these  omissions 
altered  the  sense  of  the  remainder,  and  that 
the  variance  was  fatal.  Oartunrigkt  r,  Wright^ 
B.  8G.  4,  615 

3.  A  petition,  addressed  by  a  creditor  of  na 
officer  in  the  army  to  the  secretarr  at  war, 
bona  'fide  and  with  a  view  of  obuining, 
through  his  interference,  the  payment  of  a 
debt  due ;  and  containing  a  statement  of  facta 
which,  though  derogatory  to  the  officer's 
character,  the  creditor  beliered  to  be  true,  is 
not  a  malicious  libel  for  which  an  action  is 
maintainable.  In  such  an  action,  even  upon 
the  general  Issue,  evidence  may  be  received 
to  show  that  the  writer  bona  fide  believed  the 
facta  stated  in  the  petiUon  to  be  tne.  /VitV« 
man  r.  Jv0$,  E.  3  Q.  4,  643 
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LIEN. 

1.  The  owner  of  goods  being  indebted  to  s 
factor  io  an  amdunt  exceeding  their  value, 
consigned  'hem  to  him  for  sale ;  the  factor 
also  being  fimilarlj  indebted  to  I.  S.,  sold 
the  goods  to  him.  The  factor  afterwards  be- 
came banlcrapt;  and  on  a  settlement  of 
accounts  between  I.  S.  and  the  assignees,  I. 
S.  allowed  credit  to  them  for  the  price  of  the 
goods,  and  he  then  proved  the  residue  of  his 
chiim  agsitnst  the  estate  :  Held,  that  as  the 
factor  had  a  lien  on  the  whole  price  of  the 
goods,  such  settlement  of  accounts  between 
(he  vendee  and  the  assignees,  afforded  a  good 
answer  to  an  action  against  the  vendee  for 
the  price  of  the  goods,  brought  either  by  or 
on  the  account  of  the  original  owner.  HwUon 
V.  Granger,  M.  2  G.  4,  27 

S.  A.,  a  foreign  merchant,  purchased  in  his 
own  name,  but  on  account  and  with  the 
money  of  B.,  a  British  merchant,  certain 
bank  shares  in  the  French  funds.  The  latter 
drew  bills  upon  A.,  which  ho  accepted,  on 
the  security  of  those  shares  standing  hi  his 
name ;  and  these  bills  were  assigned  by  B., 
for  a  valuable  consideration,  to  C,  a  British 
subject.  Before  they  became  due,  B.  autho- 
rised A.  by  letter  to  sell  the  bank  shares,  in 
order  to  reimburse  himself  against  the  bills. 
Before  that  letter  arrived,  A.  had  stopped 
payment,  and  afterwards  became  bankrupt, 
and  the  bills  were  dishonoured ;  B.  also  after- 
wards became  bankrupt.  C,  by  process  in 
the  foreign  country,  attached  the  bank  shares 
itill  standing  in  the  name  of  A.,  for  the  debts 
due  to  him  upon  the  bills;  and  the  conrt 
there  decreed  that  the  bank  shares  should  be 
sold,  and  that  the  proceeds  should  be  applied, 
first,  to  pay  a  debt  duo  from  B.  to  A.,  and 
afterwards  to  retire  the  bills.  Under  this 
decree  C.  received  a  certain  sum  of  money  on 
account  of  the  bills  :  Held,  that  the  assign- 
ees of  A.  could  not  recover  back  this  money 
as  belonging  to  B.  Oatenove  and  Another, 
Aeeigneee  of  Power,  v.  Prevoet  and  Otkere, 
M.  2  G.  4,  70 

8.  A  carrier  had  given  notice  that  all  goods 
would  be  subject  to  a  lien,  not  only  for  the 
freight  of  the  particular  goods,  bnt  also  for 
any  general  balance  due  from  their  respective 
owners.  Goods  having  been  sent  by  the 
carrier,  addressed  to  the  order  of  1. 8.,  a  mere 
factor:  Held,  that  the  carrier  had  not,  as 
against  the  real  owner,  any  lien  for  the 
balance  due  from  L  8.  Query,  whether,  if 
the  notice  had  been,  that  all  goods,  to  whom- 
soever belonging,  should  be  subject  to  a  lien 
for  any  general  balance  that  may  be  due  from 
the  persons  to  whom  they  are  addressed,  he 
would  have  any  right  to  retain  the  goods  for 
the  balance  due  from  I.  8.  Wright  v.  Snell 
and  Othere,  H.  2  and  3  G.  4,  350 

LIMITATIONS,  STATUTE  OF. 

1.  In  an  action  by  an  administrator  upon  a  bill 
of  exchange,  payable  to  the  testator,  but 
aeeepted  after  his  death,  it  was  held,  that  the 
statute  of  limttfltions  begins  to  run  from  the 
time  of  granting  the  tetters  of  administration, 
and  not  from  the  time  the  bills  become  due, 
VOL.  VII. — 35 


there  being  no  cause  of  action  until  there  is 
a  party  capable  of  suin*^.  Murray,  Admiuie. 
trator,  v.  The  Eatt  India  Company,  M.  2  G.  4, 

204 

2.  Where  on  a  pica  of  actio  non  nccrevit  infra 
sex  annos,  it  iippcared  that  n  writ  of  testatum 
special  capias  wns  issued,  within  six  years  in 
MichaeliDns  term,  and  an  atia^  test^ilum 
capins  in  Easter  term  following,  but  no  writ 
in  Hilary  term  :  Held,  that  this  was  sufficient 
to  take  the  case  out  of  the  statute,  the 
suit  being  actually,  although  irregularly,  com- 
menced within  six  years,  and  that  the  con- 
tinuances in  Hilary  term  might  be  supplied 
at  Awy  time.  Beardmore  v.  Hattenhury,  H.  2 
and  3  G.  4,  452 

3.  In  order  to  save  the  statute  of  limitations,  it 
is  sufficient  that  the  writ  be  sued  out,  and 
the  return  thereon  endorsed  upon  it  in  time. 
It  is  not  necessary  that  the  writ  should  l>e 
delivered  out  of  the  sheriff's  office  as  returned. 
Taylor  and  Another,  Anigneee,  v.  Hipkxne,  H. 
2  and  3  G.  4,  489 

4.  Where  premises  were  mortgaged  in  fee,  with 
a  proviso  for  re-con reyanoe,  if  the  principal 
and  interest  were  paid  on  a  given  day,  and 
in  the  mean  time  that  the  mortgagor  should 
continue  in  possession ;  upon  special  verdict 
it  was  found  that  the  principal  was  not  paid 
on  the  given  day,  but  that  the  mortgagor 
continued  in  possession.  There  was  no 
finding  by  the  jury,  either  that  interest  had 
or  had  not  been  paid  by  the  mortgagor: 
Held,  that  upon  this  finding,  it  must  be  taken, 
that  the  occupation  was  by  the  permiysiun 
of  the  mortgagee,  and  consequently,  that 
although  more  than  twenty  years  had  elapsed 
since  default  in  payment  of  the  money,  still 
the  mortgagee  was  not  barred  by  the  statute 
of  limitations :  Held,  also,  that  an  entry  is 
not  necessary  to  avoid  a  fine  levied  by  the 
mortgagor.  Hall  v.  Doe  <iem,  Surteee  (in 
error),  E.  3  G.  3,  687 


LORDS'  ACT. 
See  Partnbrship,  2. 

1.  When  a  defendant  is  in  execution  for  a  par- 
ticular debt,  under  300^.,  although  the  aggre- 
gate of  the  debts  for  which  he  is  in  execution 
exceeds  that  sum,  he  is  liable,  at  the  instance 
of  the  particular  creditor,  to  be  brought  up 
under  the  compulsory  clause  in  the  Lords* 
act,  33  G.  3,  c  5.  Chappetl  v.  Aehley,  H.  2 
and  3  G.  4,  537 

2.  The  notices  required  by  32  G.  2,  c.  28,  s.  1  fi, 
need  not  be  personally  served  on  the  detaining 
creditors.  Where  the  'service  was  sworn  to 
be  on  the  attorney  of  a  creditor  reiitding 
abroad,  it  was  held  sufficient,  although  the 
affidavit  did  not  state  that  he  was  the  attorney 
last  employed  in  the  suit  under  which  the 
insolvent  was  detained,  the  objection  being 
taken  by  the  insolvent,  and  not  on  the  part 
of  the  creditor.      ChappeU  v.  AehUy,  E.  3 

.  G.  4,  74fr 

3.  A  n.Brried  woman  who,  with  her  husband,  is 
in  execution  for  a  debt  contracted  by  her  be- 
fore coverture,  is  not  entitled  to  be  discharged 
under  the  insolvent  act;  she  not  being 
capable  of  executing  a  warrant  of  attorney. 
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and  complying  with  the  other  tenni  required 
by  the  I  G.  4,  c.  119,  ■.  26.  Ex  parte 
Deacon,  E.  3  Q.  4,  769 

MANDAMUS. 
See  Practicb,  21,  44. 

MARRIED  WOMAK. 
Se9  Practick,  23,  28.    Lords'  Act,  8. 

MARRIAGE  SETTLEMENT. 
See  Detisb,  4.     Fimr,  1. 

MEMORIAL. 
See  ANRurrr,  2,  8. 

MILITIA  MAN. 

See  SKTTLBlfBirT,  1. 

MINES. 
See  Poor  Rate,  1. 

MONET  HAD  AND  RECEIVED. 
See  Plbadmo,  11. 

MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagor  in  poeeeMion  of  the  premises 
mortgaged,  it  tenant  to  the  mortgagee. 
Partridge  t.  Bere,  E.  3  O.  4,  604 

2.  Where  premises  were  mortgaged  in  fee,  with 
a  proTiso  for  re-oonvejance,  if  the  prioeipal 
and  interest  were  paid  on  a  given  day,  and 
in  the  meantime  that  the  mortgagor  should 
eontinne  in  possession ;  upon  special  verdict, 
it  was  foand  that  the  principal  was  not  paid 
on  the  given  day,  bat  that  the  mortgagor  con- 
tinued in  possession.  There  was  no  finding 
by  the  jury  either  that  interest  had  or  had 
not  been  paid  by  the  mortgagor :  Held,  that 
upon  this  finding,  it  must  be  taken,  that  the 
occnpation  was  by  the  permission  of  the 
mortgagee,  and  consequently  that  although 
more  than  twenty  years  had  elapsed  since 
default  in  payment  of  the  money,  still  the 
mortgagee  was  not  barred  by  the  statute  of 
limitations :  Held  also,  that  an  entry  is  not 
necessary  to  avoid  a  fine  levied  by  the  mort- 
gagor. Hall  V.  Doe  dem,  Surteee  and  Another, 
in  error,  E.  3  G.  4,  087 

NEW  TRIAL. 
See  Pbacticb,  28. 

NON-USBR. 
See  Court,  1. 

NOTICE  OF  ACTION. 

By  a  loenl  act  relating  to  the  eommissionen  of 
sewers  for  Westminster,  it  was  provided  that 
no  plaintiff  should  recover  in  any  action 
brought  for  any  thing  done  in  pursoanee  of 
the  general  acts  for  sewers,  orthat  act,  unless 
notice  in  writing  was  given  to  tho  defend^ 


ants,  specifying  the  cause  of  such  action.  A 
notice  stated  that  the  defendants,  who  were 
contractors  under  the  commissioners,  made, 
altered,  Ac,  certain  sewers,  Ac,  running 
under,  through,  or  adjoining,  or  near  to 
the  plaintiff's  house,  in  so  negligent  inean- 
tious,  unskilful,  improvident,  and  improper 
a  manner,  that  it  fell  down;  and  by  the 
declaration  and  proof  given,  it  appeared 
that  the  sewer  did  not  run  close  to  the  plain- 
tiff's house,  but  close  to  fire  other  houses  ad- 
Joining  thereto,  and  that  the  house  was 
damaged,  and  fell  in  conseqnence  of  the  fall 
of  a  stack  of  chimneys  of  one  of  those  houses, 
which  had  been  built  on  the  arch  of  Iha 
sewer,  and  which  had  been  insnlBciently 
shored  up  by  the  defendants  during  the  con- 
tinuance of  the  work :  Held,  that  this  notice 
sufficiently  described  the  cause  of  action : 
Held,  also,  that  commissioners  of  sewers,  and 
persons  working  by  their  order,  in  the  course 
of  the  necessary  repair  of  a  sewer  in  the 
neighbourhood  of  houses,  are  bound  to  take 
all  such  proper  precautions  for  securing  them, 
and  to  shore  them  up  if  necessary,  as  skilful 
persons  would  do,  and  that  they  were  bound, 
under  the  above  circumstances,  to  give  speMfic 
notice  to  the  owner  of  the  house  to  which  the 
stack  of  chimneys  belonged,  of  their  con- 
struction, and  of  the  danger  arising  there- 
ftom,  and  that  a  general  notice  to  him  to 
take  proper  means  to  secure  his  house  was 
not  sufficient  Jonee  y.  Bird,  T.  8  G.  4,    837 

OUTLAWRY. 
See  Plbadihg,  26. 

PACKETS. 
See  Harbour  Dubs,  1. 

PARTNERSHIP. 

1.  Where  an  infant  held  himself  out  as  in  part- 
nership with  I.  S.,  and  continued  to  aet  as 
such  till  within  a  short  period  of  his  coming 
of  age ;  but  there  was  no  proof  of  hia  doing 
any  aet  as  a  partner  after  twenty-one :  Held, 
that  it  was  his  duty  to  notify  his  disaffinnanee 
of  the  partnership  on  arriving  at  twenty-one ; 
and  as  he  had  neglected  to  do  so,  that  he  was 
responsible  to  persons  who  bad  trusted  L  S. 
with  goods,  subsequently  to  the  infant's  at- 
taining twenty -one,  on  the  credit  of  the  part- 
nership.   Ooode  V.  Harrieon,  M.  2  0.  4,     147 

2.  By  a  deed  of  dissolution  of  partnership  a 
power  was  reserved  to  the  remaining  partaert 
to  use  the  name  of  the  retiring  partner  in  the 
prosecution  of  all  suiu.  In  an  action  in 
which  judgment  had  been  obtained  by  all  the 
partners  before  the  dissolution, it  washeld  that 
the  remaining  partners  had  authority,  under 
that  power,  to  give  to  the  defendant  a  note 
for  the  payment  of  the  six-pences  under  the 
Lords'  act  on  behalf  of  themselves  and  the 
retiring  partner.  Burton  and  Otkere  v.  /settl, 
m.  2  G.  4,  267 

8,  By  deed,  A.  and  B.  covenanted  to  become 
partners  in  the  business  of  army  dothiera, 
for  ten  years,  and  that  A.  should  advance 
20,000^.  as  part  of  the  capital  for  carrying  on 
the  bosiness,  and  that  B.  should  find  a  like 
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ran ;  that  A.,  daring  the  eontlnusnee  of  the 
partnership,  shoald  have  oat  of  the  profits,  if 
■ufficient,  or,  if  not,  out  of  the  capital,  2000/. 
yearly  for  his  share  of  the  proflta.  B.  then 
eovenanted  that,  on  the  determination  of  the 
partnership  by  effusion  of  time,  the  sum  of 
20.0002.  should  be  repaid  to  A.;  that  B. 
should  guarantee  all  debts  and  pay  all  losses. 
In  an  action  brought  upon  this  deed  to 
recover  the  20,000/.  at  the  expiration  of  the 
ten  years,  the  defendant  pleaded  that  the 
deed  was  executed  by  way  of  shift,  in  pur- 
suance of  an  usurious  agreement.  That  plea, 
upon  issue  joined,  was  negatived  by  the  ver- 
dict of  the  jury,  and  judgment  was  given  by 
the  Court  of  G.  P.  for  the  plaintiffs :  Held, 
upon  error  in  K.  B.,  that  after  that  finding 
the  deed  must  be  taken  to  disclose  the  real 
intention  of  the  parties,  and  that  it  was  not, 
therefore,  void  upon  the  ground  of  usury. 
Oilpin  V.  Enderby,  T.  3  G.  4,  054 

PAWNBROKER. 

1.  A  pawnbroker  is  a  broker  within  the  5  G.  2, 
e.  30,  s.  39,  and  therefore  subject  to  the  bank- 
rupt laws. 

A  person  who  had  formerly  taken  in  goods 
upon  pledge,  but  had  ceased  to  do  so,  still 
cnntinaing  to  sell  the  unredeemed  pledges, 
thereby  carries  on  the  trade  of  a  pawnbroker, 
and  is  subject  to  the  bankrupt  Laws.  Baw- 
liMon  Y.  Peartonj  M.  2  G.  4,  124 

2.  A  pawnbroker  has  no  right  to  sell  unre- 
deemed pledges  after  the  expiration  of  a 
year  from  the  time  the  goods  were  pledged, 
if  the  original  owner  tender  him  the  prin- 
cipal and  interest  dne.  Walter  y.  Smith,  H. 
2  and  3  G.  4,  439 

PENAL  ACTION. 

1 .  lo  order  to  eonstttute  the  offence  of  keeping  a 
setting  dog  within  the  5  and  0  Anne,  o.  14,  s. 
4,  the  dog  must  be  kept  for  the  purpose  of 
killing  and  destroying  game ;  and,  therefore, 
where  it  appeared  that  at  the  time  when  the 
alleged  offence  was  charged  to  have  been 
eommttted,  the  dog  was  tied  up,  and  never 
went  out  into  the  field  with  its  master,  this 
was  held  not  to  be  an  offence  within  the 
itatute.   ffayward  v.  Homer,  H.  2  and  3  G.  4, 

817 

2.  J.  8.  being  the  maater  of  the  workhouse, 
appointed  by  and  receiving  orders  from  the 
guardians  of  the  poor  of  the  parish  of  W., 
bought  provisions  from  A.  B.,  one  of  such 
guardians :  Held,  that  A.  B.  was  liable  to  the 
penalty  of  100/.  imposed  by  the  65  G.  8,  e. 
137,  8.  S.     Weet  T.  Andrew,  H.  2  and  8  G.  4, 

328 

PERIL  OF  THE  SEA. 
See  Iksuharcb,  2,  8. 

PERJURY. 
See  Cbimihal  InroRXATioir,  8. 


PERPETUITY. 
See  Dbvisb,  8. 


PEW. 
See  AcnoH  on  thb  Case,  1. 

PILOT. 
iSceSaip  Ownbb,  1. 

PLEADING. 

1.  A.,  B.,  and  C.  entered  into  a  bond  to  the 
king,  the  condition  of  which  was,  that  A.,  as 
subdistributor  of  stamps,  should  well  and 
truly  account  for  all  stamped  vellum  which 
he  should  receive,  and  should  pay  to  the 
oommissioneni  the  duties  payable  for  such 
stamped  vellum ;  and  also  the  price  of  such 
vellum,  together  with  all  moneys  which  be 
should  receive  on  account  of  the  duties  on 
personal  legacies  and  stage-ooacbes.  A.,  as 
subdistributor,  becomes  indebted  to  the  king 
in  a  certain  sum,  and  afterwards  becomes 
bankrupt,  and  obtains  his  certificate.  A  soi. 
fa.  having  afterwards  issued  upon  the  bond, 
B.,  one  of  the  sureties,  paid  a  sum  of  money 
to  oomprotniae  the  suit,  and  a  certain  other 
sum  in  defending  the  same :  Held,  in  an 
action  brought  by  the  surety  to  recover  the^e 
rams  from  the  bankrupt,  that  A.  wau  a  person 
•*  surety  for,  or  liable  for,  a  debt"  of  the 
bankrupt,  within  the  meaning  of  the  49  G.  3, 
e.  121,  8.  8;  and  consequently  that  the  latter 
was  protected  by  his  certificate:  Held,  also, 
that  the  general  plea  of  bankruptcy  was  well 
pleaded.    Weateott  v.  Hod^ea,  M.  2  G.  4,     12 

8.  Declaration  stated,  that  in  consideration  that 
plaintiff  would  assign  to  defendant  a  bill 
of  exchange,  defendant  undertook,  Ac. ;  and 
then  averred  that  plaintiff  did  assign  the 
bill.  It  appeared  that  the  parties  had  agreed 
that  the  plaintiff  should  give  up  the  bill  to 
the  defendant;  the  latter,  however,  paying 
over  the  proceeds  of  the  bill  to  the  plaintiff. 
In  pnrraanoe  of  the  agreement,  the  plaintiff 
by  deed  assigned  to  the  defendant,  the  bill 
and  all  sums  of  money  due  thereon,  to  and 
for  the  defendant's  own  use ;  and  the  defend- 
ant  covenanted  to  pay  to  the  plaintiff  a  sum 
equal  to  any  money  he  should  receive  on 
account  of  the  bill :  Held,  that  the  declara- 
tion imported,  that  the  plaintiff  had  made  an 
absolute  assignment  of  the-  bill,  and  conse- 
quently, that  the  assignment  in  evidence 
being  only  conditional,  thia  was  a  fatal 
variance.    FontaiuiaM  v.  Burt,  M.  2  G.  4,  42 

8.  Assumpsit  in  consideration  that  the  plaintiff, 
for  the  accommodation  and  at  the  request  of 
the  defendant,  would  accept  certain  bills  of 
exchange,  and  would  deliver  them  so  ao- 
oepted  to  the  defendant,  in  order  that  he 
might  negotiate  the  same  for  his  own  benefit, 
defendant  undertook  to  provide  money  for 
the  payment  of  the  said  bills  as  they  became 
dne,  and  to  indemnify  the  plMUtiff  from  any 
loss  or  damage,  by  reason  of  the  aeoeptance 
thereof.  Breach,  that  the  defendant  lid  not 
provide  money  for  the  bills,  nor  indemnify 
the  plaintiff  from  damage,  by  reason  whereof 
the  plaintiff;  as  acceptor,  was  forced  and  ob- 
liged to  pay  to  tho  holders  of  the  bills  certain 
sums  of  money,  with  interest,  charges,  and 
expenses:  Held,  upon  demurrer,  that  as 
plaintiff  might  be  entitled,  upon  this  dedara- 
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ti<m,  to  reoorer  special  damA^e,  a  Bet-off  was 
not  a  good  plea.  Hardeattie  v.  N^hirwood^ 
M.  2  (^.  4,  y3 

4.  Declaration  upon  four  bills  of  exchange. 
Plea  in  bar,  that  defendant  was  indebted  to 
plAtntiir  in  di?ers  large  snms  of  inonej  for 
goodfl  soldp  and  that,  for  securing  to  the 
piuintiflf  the  said  several  sums  of  inonej, 
defendant,  before  his  bankruptcy,  accepted  a 
bill  of  exchange  drawn  by  the  plaintiff,  for 
and  in  payment  of  one  of  the  said  several 
sums  of  money  in  which  ho  was  so  indebted 
as  aforesaid ;  and  that  he  bad  accepted  each 
of  the  several  bills  of  exchange  for  which 
the  action  was  brought,  in  payment  of  one 
other  of  the  said  several  sums  of  money, 
in  which  he  so  stood  indebted  as  aforesaid. 
The  plea  then  stated  that  defendant  had 
duly  become  bankrupt ;  and  that  the  bills 
of  exchange  mentioned  in  the  declaration 
were  provable  under  the  commission;  and 
that  the  plaintiffs,  being  creditors  for  the 
amount  of  the  modey  comprised  in  all  the 
several  bills,  proved  the  amonnt  of  one  bill 
only  under  the  commission,  and  thereby 
made  their  election  to  take  the  benefit  of 
the  commission,  not  only  with  respect  to 
the  debt  so  proved,  but  also  as  to  the  bills 
and  debts  mentioned  in  the  declaration : 
Held,  upon  demurrer,  that  this  plea  could  not 
be  supported ;  first,  because  the  proof  of  a 
debt  under  the  commission  of  bankruptcy 
cannot  be  pleaded  in  bar  to  an  action  at  law 
brought  for  the  same  debt;  secondly,  that 
the  eleotion  of  the  creditor  to  take  the  benefit 
of  the  commission,  is  confined  by  the  49  G. 
3,  0.  121,  8.  14,  to  the  debt  actually  proved, 
and  does  not  extend  to  distinct  debts  ejusdem 
generis  due  at  the  same  time.  HarUy  and 
Another  ▼.  Greenwood^  M.  2  G^.  4,  95 

6.  The  giving  up  a  suit,  instituted  to  try  a 
question  respecting  which  the  law  is  doubt- 
ful, is  a  good  consideration  for  a  promise  to 
pay  a  stipulated  sum  ;  and  therefore,  where  a 
ship  having  on  board  a  pilot  required  by  law, 
ran  foul  of  another  vessel,  and  proceedings 
were  insUtated  by  the  owners  of  the  latter  to 
compel  the  owners  of  the  former  to  make  good 
the  damage,  and  the  former  vessel  was  de- 
tained until  bail  was  given,  and  pending  such 
proceedings,  the  agents  of  the  owners  of  the 
vessel  detained,  agreed,  on  the  owners  of 
the  damaged  vessel  renouncing  all  claims  on 
the  other  vessel,  and  on  their  proving  the 
amount  of  the  damage  done,  to  indemnify 
them,  and  to  pay  a  stipulated  sum  by  way 
of  damage:  Held,  that  there  being  con- 
tradictory decisions  as  to  the  point  whether 
shipowners  were  liable  for  an  injury  done 
while  their  ship  was  under  the  control  of  the 
pilot  required  by  law,  there  was  a  sufficient 
consideration  to  sustain  the  promise  made  by 
the  agenU  of  the  owners  of  the  detained  vessel 
to  pay  the  stipulated  damages.  Longn'dge 
and  Other§  v.  DorvilU  and  Another ,  M.  2 
G.  4.  117 

6.  Where,  in  an  action  on  a  policy  of  insurance 
on  ship,  in  the  usuhI  form,  for  twelve  months, 
at  sea  and  in  port,  the  loss  averred  was  ns 
follows :  that  the  ship  having  arrived  at  the 
harbour  of  St.  J.,  and  discharged  her  cargo, 
it  beciime  necessary  to  place  her,  and  she  was 


accordingly  placed,  in  >  graving-dock,  tfaert 
to  be  repaired,  Mod  near  to  a  certain  wbarf, 
in  the  graving-duck:  and  that,  whilst  >h« 
was  there,  by  the  violence  of  the  wind  and 
weather,  she  was  thrown  over  on  her  side, 
whereby  she  struck  the  ground  with  great 
violence,*  and  was  bilged,  Ac. :  Held,  tbolihU 
was  a  loss  within  the  general  words  of  the 
policy,  *'all  other  perils,  losses,  and  mU- 
fortunes,  Ac,  fur  which  the  underwrikn 
were  liable."  Held,  also,  that  the  above  fact!>, 
with  the  additional  circumstance  of  there 
being  two  or  three  feet  water  in  the  graviog- 
dook  when  the  accident  happened,  did  not 
amount  to  a  loss  by  perils  of  the  sea.  PkiUif* 
and  Another  v.  Barber,  M.  2  G.  4,  161 

7.  The  condition  of  the  bond,  after  reciting  that 
defendant  and  J.  S.  had  delivered  and  en- 
dorsed to  the  plaintiff  a  bill  of  exchaoga 
drawn  by  J.  S.,  and  accepted  by  A.  B.,  wss, 
that  defendant  and  J.  S.,  or  either  of  tbem, 
their  heirs,  Ac,  should  pay  or  cause  to  be 
paid  to  the  plaintiff,  his  executors,  Ac,  ths 
sum  secured  by  the  bill,  within  one  mooth 
after  it  should  become  due  and  payable,  is 
case  it  should  not  be  then  paid  by  the  acceptor 
to  the  plaintiff,  his  executors,  Ac,  according 
to  the  tenor  of  the  said  bill,  together  with 
interest  from  the  time  the  bill  becomes  das: 
Held,  that,  to  an  action  on  this  bond,  it  was 
not  a  good  plea,  that  the  bill,  when  due,  bad 
not  been  presented  for  payment  to  the  ac- 
ceptor, or  that  due  notice  of  its  dishonoar 
had  not  been  given  to  the  defendant  and  J.  S., 
or  either  of  them.  Murmu  v.  KinOf  M. 
2  G.  4,  165 

8.  It  is  not  any  defence  at  law,  to  an  aetioo  on 
a  bond  against  a  surety,  that  by  a  parol  agree- 
ment time  has  been  given  to  the  prineipsl. 
Davie  and  Other*  v.  PrenderaraM,  M.  2  G.  4, 

187 

9.  Assumpsit  will  lie  upon  a  bill  of  exehaoge 
against  a  trading  corporation  whose  power 
of  drawing  and  accepting  bilLi  is  reoognised 
by  sUtute. 

In  an  action  by  an  administrator  upon  a 
bill  of  exchange,  payable  to  the  testator,  bat 
accepted  after  his  death,  it  was  held,  that 
the  statute  of  limitations  begins  to  run  from 
the  time  of  granting  the  letters  of  administra- 
tion, and  not  from  the  time  the  bills  beeoms 
due,  there  being  no  cause  of  action  until 
there  is  a  party  capable  of  suing. 

An  agent  having  money  in  his  hands  be- 
longing to  his  principal,  purchases  with  it  a 
bill  of  exchange,  which  he  endorses  specially 
to  his  principal ;  the  latter,  at  the  time  of  the 
endorsement,  was  dead,  but  that  fact  was  not 
known  to  the  agent :  Held,  that  the  property 
in  the  bill  passed  to  the  administrator  of  the 
principal,  and  that  he  might  therefore  sue 
upon  the  bill  in  that  character :  Held,  also, 
that  the  administrator  was  only  entitled  to 
recover  interest  upon  bills  accepted  after  the 
death  of  the  testator,  from  the  time  of  de- 
mand of  payment  made  by  the  administrator, 
and  not  from  the  time  the  bills  became  due. 

Where  the  declaration  stated  the  drawing 
of  certain  bills  of  exchange,  and  tbeir  ac- 
ceptance after  the  death  of  the  inteftste,  the 
granting  of  the  letters  of  administration  to 
the  plaintiff,  the  defendant's  liability,  Ac ; 
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and  the  defendant  pleaded  that  the  eauee 
of  action  did  not  accrue  within  six  years,  to 
which  the  plaintiff  replied  generally,  that  it 
did  accrue  within  aix  years :  It  was  held,  thRt 
the  repUofttion  was  good.  Murray  y.  The 
East  India  CoMpany,  M.  2  Q.  4,  204 

10.  In  trespass,  the  first  count  of  the  declaration 
stated,  that  the  defendant  assaulted  and  im- 
pri:<(oned  plaintiff;  and,  during  such  imprison- 
ment, struck,  pulled,  and  pushed  him  ahout; 
justificMtion,  that  defendant  arrested  plain- 
tiff under  process  of  court;  and  that  plaintiff, 
whilst  in  custody,  having  conducted  him- 
self in  a  violent  manner,  defendant  neces- 
sarily, and  to  prevent  his  escape,  struck,  Ac^ 
Held,  that  this  latter  part  of  the  justifioaUon 
not  being  proved,  the  plaintiff  was  entitled  to 
judgment;  and  that  it  was  not  necessary  to 
new  assign  the  battery  by  the  defendant : 
Held,  also,  that  the  second  count  of  the  de- 
claration (which  omitted  the  battery)  having 
been  justified  by  proof  of  the  writ  and  war- 
rant, and  arrest  under  them,  the  plaintiff, 
although  one  assault  only  was  proved,  was 
still  entitled  to  judgment,  having  proved  the 
trespasses  as  laid  in  the  first  count  PkiUijt§ 
T.  Howgate,  M.  2  G.  4,  220 

11.  Where  the  plaintiffs  were  creditors  and  de- 
fendants debtors  to  T.  and  Co.,  and  by  eon- 
sent  of  all  parties,  an  arrangement  was  made 
that  defendant  should  pay  to  plaintiffs  the 
debt  due  from  them  to  T.  and  Co. :  Held, 
that  as  the  demand  of  T.  and  Co.  on  defend- 
ants was  for  money  had  and  received,  the 
plaintiffs  were  entitled  to  recover,  on  a  eount 
for  money  had  and  received,  against  the  de- 
fendants.    Wilton  ▼.  Coupland,  M.  2  Q.  4, 

228 

12.  The  condition  of  a  bond,  after  reciting  that 
A.,  B.,  and  C.  had  filed  a  bill  in  equity  against 
D.  and  B.,  was,  that  the  obligee  should  pay 
all  such  costs  as  the  Court  of  Chancery  should 
award  to  the  defendants  on  the  hearing  of  the 
eanse :  Held,  by  three  justices  (Abbott,  C.  J., 
dubitante),  that  the  death  of  £.  before  any 
costs  awarded  could  not  be  pleaded  in  dis- 
oharge  of  the  bond.  Kipling  v.  TurHtr,  M.  2 
G.  4,  261 

13.  In  order  to  constitute  the  offence  of  keeping 
a  setting  dog  within  the  6  and  6  Anne,  o.  14, 
8.  4,  the  dog  must  be  kept  for  the  purpose  of 
killing  and  destroying  game ;  and,  therefore, 
where  it  appeared  that  at  the  time  when  the 
alleged  offence  was  charged  to  have  been 
committed,  the  dog  was  tied  up,  and  never 
went  out  int«  the  field  with  its  master ;  this 
was  held  not  to  be  an  offence  within  the 
statute.    Haytoard  v.  Homer,  H.  2  and  3  G.  4, 

317 

14.  J.  S.  being  the  master  of  the  workhouse, 
appointed  by  and  receiving  orders  from  the 
guardians  of  the  poor  of  the  parish  of  W., 
bought  provisions  from  A.  B.,  one  of  such 
guardians :  Held,  that  A.  B.  was  liable  to  the 
penalty  of  100/.  imposed  by  the  55  G.  3,  c. 
137,  8.  6.     We9t  V.  Andrew,  H.  2  G.  4,      328 

15.  A  printer  cannot  recover  for  labour  or  ma- 
terials used  in  printing  any  work,  unless  he 
affixes  his  name  to  it,  pursuant  to  the  39  G. 
3,  c.  79,  8.  27.  BeneUy  v.  Bignold,  H.  2  and 
3  G.  4,  335 

16.  An  action  at  common  law  will  not  lie  for  dis- 


turbing another  in  the  possession  of  a  pew, 
unless  the  pew  be  annexed  to  a  house  in  the 
parish.  Mainwariug  v.  Gilee,  H.  2  and  3  G.  4, 

366 

17.  Where  judgment  of  nonsuit  had  been  given 
in  an  action  brought  against  an  infant,  it  is 
no  ground  of  error  that  the  infant  had  ap- 
peared by  attorney.  Bird  v.  Pegg,  U.  2  and 
3  G.  4,  418 

18.  Declaration  stated  that  defendant  cove- 
nanted to  obey,  abide  by,  and  perform  an 
award,  and  that  he  would  not  prevent  the  ar- 
bitrators from  making  their  award.  It  then 
stated  that  the  arbitrators  made  their  award, 
and  thereby  directed  the  defendant  to  pay  a 
certain  sujui  therein  mentioned;  and  alleged 
as  a  breach  of  the  covenant,  that  the  defend- 
ant did  not  pay  the  sum  awarded.  Plea, 
that  before  the  award,  defendant,  by  deed, 
revoked  the  authority  of  the  arbitrators,  of 
which  revocation  they  had  notice:  Held, 
upon  demurrer,  that  defendant  was  entitled 
to  judgment,  although  it  appeared  by  the 
plea  that  bo  had  been  guilty  of  a  breach  of  the 
covenant  to  abide  by  the  award,  by  revoking 
the  authority  of  the  arbitrators,  the  plaintiff 
being  entitled  to  recover  damages  only  in 
respect  of  the  cause  of  action  stated  in  his 
declaration,  and  not  in  respect  of  a  cause 
of  action  disclosed  in  the  plea. 

The  second  count  of  the  declaration  stated 
the  deed  of  reference,  and  then  averred  that 
defendant  did,  before  the  making  of  the 
award,  hinder  and  prevent  the  arbitrators 
from  making  their  award  in  this;  that  the 
defendant,  by  a  certain  deed  in  writing, 
signed  and  sealed  by  him,  after  reciting,  as 
was  therein  recited,  did  revoke  the  authority : 
Held,  upon  demurrer,  that  this  was  an  alle- 
gation, not  of  the  mere  legal  effect  of  the 
deed,  but  of  the  fact  of  revocation ;  and  that 
it  was  unnecessary  to  state  that  the  arbitra- 
tors had  notice  of  the  revocation,  that  being 
necessarily  implied  in  the  averment,  that  the 
defendant  had  revoked  the  authority.  Jfar$h 
V.  BuUeel,  H.  2  and  3  G.  4,  507 

19.  The  contractors  for  making  a  navigable 
canal,  having  with  the  permission  of  the 
owner  of  the  soil,  erected  a  dam  of  earth  and 
wood  upon  his  close,  across  a  stream  there, 
for  the  purpose  of  completing  their  work, 
have  a  possession  suflBcient  to  entitle  them  to 
maintain  trespass  against  a  wrongdoer.  Dy- 
•on  and  Auotfier  v.  ColNck,  £.  3  G.  4,        6U0 

20.  Where  a  libellous  paragraph,  as  proved,  con- 
tained two  references,  by  which  it  appeared 
to  be  in  fact  the  language  of  the  third  person, 
speaking  of  the  plaintiff's  conduct,  and  the 
declaration,  in  setting  it  out,  had  omitted 
those  references :  Held,  that  these  omissions 
altered  the  sense  of  the  remainder,  and  that 
the  variance  was  fatal.  Cartwrightr,  Wright, 
E.  3  G.  4,  615 

21.  To  an  action  on  bill  of  exchange  the  de- 
fendant pleaded  non  assumpsit  to  all  but  a 
part,  and  as  to  that  part  a  tender.  Replica- 
tion, that  after  the  cause  of  action  accrued, 
and  before  the  tender,  the  plaintiff  demanded 
the  sum  tendered:  Held,  that  this  issue  would 
only  be  supported  by  proof  of  the  demand  of 
the  precise  sum  tendered.  Bivtrt  v.  Orijitk*, 
£.  3  G.  4,  630 
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22.  An  action  liei  for  tbe  malieioufl  proaeontion 
of  a  bad  indictment  for  perjury  :  Held,  also, 
that  a  count  stating  that  defendant  bad  mali- 
ciously indicted  plaintiff  for  wilful  and  cor- 
rupt peijurj,  is  good  after  verdictf  although 
tbe  count  did  not  set  out  any  indictment 
Pippett  T.  Hearn,  JB.  3  Q.  i,  634 

2.3.  A  petition,  addressed  by  a  creditor  of  an 
officer  in  tbe  army  to  the  secretary  at  war, 
bona  fide  and  with  a  view  of  obtaining, 
through  bis  interference,  tbe  payment  of  a 
debt  due ;  and  containing  a  statement  of  facta 
which,  though  derogatory  to  the  officer's 
charact«r,  the  creditor  believed  to  be  true,  is 
nut  a  malicious  libel  for  which  an  action  is 
maintainable.  In  such  an  action,  even  upon 
the  general  issue,  evidence  may  be  reoeived 
to  show  that  the  writer  bona  fide  believed  tbe 
facts  stated  in  the  petition  to  be  true.  Fair- 
man  V.  Jvt*,  E.  3  G.  4,  642 

24.  A  count  stating  that  defendant  bad  and 
reoeived  to  the  use  of  the  plaintiff  a  certain 
sum  of  money,  to  be  paid  by  the  defendant  to 
the  plaintiff  upon  request ;  and  the  non-pay- 
ment upon  request,  and  that  the  defendant 
converted  and  disposed  thereof  to  his  own 
use,  is  bad  upon  demurrer.  Orton  v.  BhiUr^ 
E.  3  G.  4,  662 

26.  In  an  original  writ  the  defendant  was  des- 
cribed as  T.  B.,  of  C,  in  the  county  of  N., 
upon  a  writ  of  error,  brought  to  reverse  the 
outlawry ;  the  error  assigned  was,  that  T.  B. 
was  not,  before  or  at  the  time  of  the  original 
writ,  of  or  conversant  in  G.  aforesaid,  and 
that  there  was  not  any  town,  hamlet,  or  place 
of  the  name  of  C.  in  that  county.  Plea  to 
this  assignment  of  errors,  that  plaintiff  pro- 
secuted his  writ  with  Intent  to  declare  upon 
a  bond  made  by  the  defendant,  by  which  he 

-  was  described  as  T.  B.  of  C.  in  tbe  county  of 
N. :  Held,  that  this  was  an  estoppeL  Btmner 
V.  Wakituon,  E.  3  Q.  4,  682 

26.  A.  covenanted  that  he  would,  from  time  to 
time,  at  the  request  of  B.,  avow  and  confirm 
all  actions  that  B.  should  bring  in  respect  of 
a  bond,  of  which  A.  was  the  obligee,  without 
releasing  the  same.  Declaration  stated  that 
B.  commenced  an  action  in  the  name  of  A., 
against  the  obligor  of  the  bond,  and  that  A. 
did  not,  although  often  requested  so  to  do, 
avow  and  justify  the  said  action,  but,  on  the 
contrary  thereof,  executed  a  release  to  the 
obligor  of  all  actions,  bonds,  Ac,  by  reason 
whereof  the  plaintiff  was  hindered  from  re- 
covering the  principal  and  interest,  his  costs, 
and  other  expenses :  Upon  special  demurrer 
to  this  breach,  it  was  held,  first,  that  the 
averment  of  request  was  unnecessary,  and 
that  it  therefore  required  no  venue,  inasmuch 
as  it  appeared  that  the  defendant  had,  by 
executing  the  release,  disabled  himself  from 
bringing  any  action  upon  the  bond.  Secondly, 
that  it  was  no  ground  of  demurrer  to  the 
whole  breach,  that  the  plaintiff  was  not 
entitled  to  recover  the  special  damage.  Amory 
V.  Broderick,  E.  3  G.  4,  712 

27.  Debt  on  a  bond  given  to  plaintiff,  as  treasurer 
of  a  friendly  society :  Plea,  that  the  rules  of 
the  society  hod  not  been  confirmed  at  the 
quarter  sessions,  pursuant  to  M  (\.  3,  o.  64  : 
Held,  upon  demurrer,  that  tke  pU'  >  was  bad, 


tbe  bond  being  a  good  bond  at  eommon  lav. 
Jones  V.  H^oo^M,  £.  3  G,  4,  768 

28.  A  plaintiff  paid  into  his  own  bankers  a 
oheck  of  260^  drawn  upon  them  by  a  third 
person,  which  they  received  without  any  ob- 
jection ;  and  in  the  course  of  the  same  day 
the  drawer  of  the  check  paid  in  a  sum  of 
money,  part  of  which  be  particularly  appro- 
priatod,  leaving  a  balance  unappropriated  of 
237/.  Tbe  bankers,  who  were  then  creditors 
of  the  drawers  to  a  large  amount,  wrote  on 
the  next  morning  to  the  plaintiff  stating,  that 
the  check  was  not  paid,  but  that  they  wodd 
keep  it  in  the  hope  of  tbere  being  money  to 

,  pay  it;  and  on  that  day  a  further  unappro- 
priated balance  was  paid  in,  making  al- 
together a  Buia  exceeding  tbe  plaintilTi 
oheck :  Held,  that  wnder  these  circumsunces, 
the  plaintiff  might  maintain  money  had  and 
reoeived  against  the  bankers,  and  that  tbe 
latter,  being  bis  agents  for  i-eoeipt  of  tbe 
money,  ooald  not  appropriate  tbe  balance  to 
tbe  payment  either  of  their  own  general 
aooonnt  against  tbe  drawer,  or  of  two  cheeks 
presented  on  tbe  same  day,  but  subsequently 
to  that  of  tbe  plaintiff,  and  paid  by  them. 
KiUh^  ▼.  WiaiamM,  and  (Hkeru,  T.  3  G.  4, 

816 

29.  DeelaratioB  for  tithes  bargained  and  pold. 
Plea,  that  before  the  exhibiting  of  tbe  plain- 
tifi^B  bill,  tbe  defendant  paid  to  the  pUintiff  a 
sum  of  money,  parcel,  Ac,  in  discharge  and 
•atisfaotion  of  the  promises  in  tbe  declaration 
mentioned,  and  that  plaintiff  accepted  tbe 
same  in  satisfaction  and  discbarge  of  the 
promises.  Replication,  that  before  the  ex- 
hibiting of  the  bill,  the  plaintiff  had  sned 
out  a  latitat,  and  that  tbe  defendant  did  not, 
before  the  plaintiff  sned  out  that  writ,  paj 
the  plaintiff  the  said  sum  of  money  in  man- 
ner and  form  as  the  defendant  had  alleged. 
Upon  demurrer,  it  was  held  that  tbe  plea  was 
bad,  because  it  did  not  allege  the  payment  to 
have  been  in  discharge  of  the  eoefs  and  da- 
magea  accrued  by  reason  of  tbe  non-per- 
fwrnance  of  the  promises.  Franei$  v.  Cry^U, 
T.  3  G.  4,  88« 

PLEDGE. 

A.  and  B.  having  agreed  to  porobase  cottons  on 
their  joint  account  directed  their  brokers  to 
purchase  the  same.  These  purchases  having 
been  made,  warrants  or  orders  for  delivery 
were  mode  out  in  the  name  of  the  brokers, 
and  the  cottons  were  left  in  their  possession 
as  the  brokers  of  A.  Immediately  after  tbe 
purchase  B.  paid  A.  one  half  of  tbe  value. 
After  considerable  purchases  had  been  made, 
the  brokers  were  informed  that  B.  bad  an 
interest  in  the  gOi»ds  purchased;  A.  after 
this,  directed  tbe  brokers  to  procure  him  a 
loan  on  the  security  of  tbe  warrants,  and  C. 
advanced  money  by  disoounting  biUs  drawn 
by  A.  upon  the  brokers,  a«  a  security  for 
which,  the  whole  of  the  warrants  were  de- 
positod  with  C,  by  tbe  brokers.  While  they 
were  so  deposited,  the  brokers  received 
directions  both  from  A.  and  B.  to  make  a 

*  division  of  the  goods  held  on  their  joint 
account,  which  they  did  by  appropriating 
specific  warrants  to  each  party,  and  wbicb 
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divirioB  wai  approired  of  by  both.  Beforo 
tho  bills  beoAine  due,  the  broken  were 
directed  by  A.  to  get  one  half  renewed,  which 
C.  egreed  to  do,  end  dieeounted  fresh  bills, 
and  Che  brokers  then  left  in  the  hands  of  C, 
as  a  security  for  the  money  tbas  advaaoed, 
tho  warranu  belonging  to  B. ;  C,  however, 
not  then  knowing  that  B.  had  any  interest  in 
them: 

Hold,  first,  that  the  first  pledge  did  not 
transfer  to  G.  any  interest  in  that  part  of  the 
goods  which  belonged  to  B.  Semble,  that  a 
sale  by  one  of  two  tenants  in  oommon  of  the 
whole  property,  is  a  conrersion  as  to  the 
share  of  one,  and  eonseqnently  that  trorer 
is  maintainable : 

Held,  secondly,  that  altar  the  partition  had 
taken  place,  the  tenancy  in  common,  if  it 
•▼er  had  existed,  was  determined,  and  that 
being  so,  tho  second  pledge  was  a  pledge  of 
a  specific  chattel  belonging  to  B.  which  the 
brokers  had  no  anthority  to  make,  and  that 
tot»ver  was  maintaiaable.  Barttmr,  Wiliiamtf 
H.  2  and  S  a.  4»  895 

POOR. 

L.  8.  being  the  master  of  the  worfchonse,  ap- 
pointed by  and  receiring  orders  from  the 
guardians  of  the  poor  of  the  parish  of  W., 
bought  proTiflions  from  A.  B.,  one  of  such 
guardians :  Held,  that  A.  B.  was  liable  to  the 
penalty  of  100/.  imposed  by  the  65  G.  8,  c 
137,  s.  6.     West  V.  Andr0te0,  H.  3  and  8  G.  4, 

828 

POOR  RATE. 

Where  the  owner  of  the  soil,  by  indenture, 
granted  to  certain  adTcnturers  frtU  and  free 
liberty  to  dig,  mine,  and  search  for  tin,  tin 
ore,  Ac,  and  the  same  to  take  and  convert  to 
their  own  use,  subject  to  a  reservation  there- 
in contained,  and  to  mske  such  adits,  shafts, 
Ac,  as  they  should  think  necessary,  yielding 
and  paying  to  him  one  full  eighth  share  of 
all  such  tin,  tin  ore,  Ac,  the  same  having 
been  first  spalled,  picked,  or  otherwise  made 
merchantable,  and  fit  to  be  smelted,  and  tho 
indenture  contained  a  power  either  for  pay- 
ment in  ore,  or  the  amount  thereof  in  money, 
which  had  been  acted  upon ;  and  the  owner 
had  received  it  in  money :  Held,  that  for  this, 
his  one-eighth  share,  he  was  liable  to  be 
rated  as  an  occupier  of  land,  the  reservation 
operating  as  an  ezoeption  out  of  tho  demise, 
and  not  being  of  the  nature  of  a  rent  Bex  t. 
The  InkabitanU  of  St.  Austell,  E.  8  G,  4,  698 


POWER  OP  APPOINTMENT. 

Certain  lands  were  conveyed  to  A.  B.,  his  heirs 
and  assigns,  to  such  uses  as  C.  D.  should  by 
deed  appoint;  and  in  default  of,  and  until 
appointment,  to  the  use  of  C.  D.  in  fee.  G. 
P.  afterwards,  in  execution  of  the  power  by 
deed  duly  made  an  appointment  of  the  said 
estates  in  favour  of  E.  F.  in  foe.  G.  D.,  at  the 
time  of  making  the  appointment,  was  married. 
Hit  wife  was  held  not  to  be  dowable  out  of 
those  lands.    Hay  v.  Pwtg,  E.  3  G.  4,      501 


POWER  OF  ATTORNEY. 
See  Principal  ahd  Aobnt,  2. 

Where  a  power  of  attorney  was  given  to  fifteen 
personit,  jointly  ur  severally  therein  nnmed. 
to  execute  such  policies  as  they  or  any  of 
them  should  jointly  or  severally  think  proper: 
Held,  that  an  execution  of  such  power  by 
four  of  the  persons  named  was  sufficient. 
Outkn'e  V.  Armatroug,  £.  3  Q.  4,  628 

POWER  OF  LEASING. 
See  Lbasi,  2. 

PRAGTICB. 
See  Nunca  or  Acnoir. 

1.  A  submission  to  arbitration  under  9  and  10 
W.  3.  c.  15,  8.  1,  may  be  made  a  rule  of  court 
in  vacation.  In  the  Jiatter  of  Taylor,  M.  2 
G.  4,  21  r 

2.  Where  a  plaintiff  in  error  resides  out  of  the 
Jurisdiction  of  the  court,  he  may  be  compelled 
to  give  security  for  costs:  and  in  default 
thereof,  the  defendant  in  error  will  be  per- 
mitted to  proceed  on  his  judgment  notwith- 
standing the  writ  of  error.  Lewie  and  Otkere 
T.  Ovene,  M.  2  G.  4,  265 

3.  A  tipstalf  is  entitled  to  take  a  fee  of  6«.  and 
no  mure,  for  conducting  a  prisoner  from  the 
Judge's  Ghambers  to  the  King's  Bench.  In 
the  Matter  of  Saliebury,  M.  2  G.  4,  266 

4.  Where  on  a  pica  of  actio  non  aocrevit  infra 
sex  annos,  it  appeared  that  a  writ  of  testatum 
special  capias  was  issued,  within  six  years  in 
Michaelmas  term,  and  an  alias  testatum 
capias  in  Easter  term  following,  but  no  writ 
in  Hilary  term :  Held,  that  this  was  sufficient 
to  take  the  case  out  of  the  statute,  the 
suit  being  actually,  although  irregularly,  com- 
menced within  six  years,  and  that  the  con- 
tinuance in  Hilary  term  might  be  supplied 
at  any  time.  Beardwu/re  v.  RatteMhury,  H.  2 
and  3  G.  4,  452 

5.  In  order  to  save  the  sUtote  of  limitations,  it 
is  sufficient  that  the  writ  be  sued  out,  and 
the  return  thereon  endorsed  upon  it  in  time. 
It  is  not  necessary  that  the  writ  should  be 
delivered  out  of  the  sheriif 's  office  as  returned. 
Taylor  and  Another,  Aeeigneee,  v.  Hipkine,  H. 
2  and  3  G.  4,  489 

6.  Where,  in  the  account  between  plaintiff  and 
defendant,  there  are  items  clearly  due  on 
both  sides,  it  is  an  arrest  without  reasonable 
and  probable  cause  within  43  G.  3,  c  46,  s.  3, 
if  the  plaintiff  arrests  and  holds  the  defend- 
ant to  bail  for  the  amount  due  to  him,  with- 
out at  the  same  time  giving  him  credit  for  the 
items  clearly  due  on  the  other  side  of  the 
account.  He  ought  only  to  hold  the  defend- 
ant to  bail  for  the  admitted  balance.  Drone- 
field  T.  Archer,  H.  2  and  3  G.  4,  513 

7.  Where  a  rule  has  been  obtained  for  staying 
the  proceedings  in  ejectment,  till  tho  costs 
of  a  former  ejectment  have  been  paid,  the 
Court  will  not  interfere,  and  permit  tho  de- 
fendant, in  case  those  costs  are  not  poid 
before  a  certain  day  to  be  named  by  the  Court, 
to  non  pros,  the  ejectment  pending.  Doe 
dem.  Sutton  v.  Ridgway,  H.  2  and  3  G.  4,  529 

8.  Where,  in  a  case  in  which  a  corporation  were 
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dcfendaoto.  rhe  record  ii  withdrawn  in  con- 
seqacuce  of  the  abseuco  of  a  material  witness 
who  is  one  of  the  corporation,  and  it  does  not 
appear  that  such  absence  arises  from  the  act 
of,  or  is  in  collusion  with  the  other  corpora- 
tors, the  prosecutor  will  be  compelled  to  pay 
the  costs  of  not  proceeding  to  trial  pursuant 
to  notice.  Hex  r.  The  Mayor,  Ac,  of  Orent 
Yannouth,  U.  2  and  3  G.  4,  531 

0.  Where  an  attorney,  knowing  that  bail  are 
insufficient,  puts  them  in,  and  gives  notice  of 
justification,  be  will  be  personally  liable  to 
pay  the  costs  of  the  opposition.  BlundeU  v. 
BlnndelL  U.  2  and  3  O.  4,  533 

10.  A  certificate  to  deprive  a  plaintiff  of  oosU, 
may  be  endorsed  on  the  postea  after  costs 
have  been  taxed,  and  although  the  defend- 
ant's attorney  was  present,  and  did  not  object 
to  such  taxation.  Foxall  t.  Bank*,  H.  2  and 
3  G.  4,  536 

11.  When  a  defendant  is  in  ezecttUon  for  a  par- 
ticular debt,  under  300/.,  although  the  aggre- 
gate of  the  debts  for  which  he  is  in  execution 
exceeds  that  sum,  he  is  liable,  at  the  instance 
of  the  particular  creditor,  to  be  brought  up 
under  the  compulsory  olauso  in  the  Lords* 
act,  33  G.  3,  c.  5.  Chappell  t.  AthUy,  H.  2 
and  3  G.  4,  537 

12.  A  clerk  to  an  attorney  held,  during  the  term 
for  which  he  was  bound,  the  office  of  surveyor 
of  taxes  under  the  crown :  Held,  that  he 
oould  not,  within  22  G.  2,  c.  46,  s.  8  and  10, 
be  considered  as  serving  bis  whole  time  and 
term  *in  the  proper  business  of  an  attorney ; 
and  that  he  ought  not  to  be  admitted  on  the 

'  roll ;  and  that  havii\g  been  admitted,  be 
ought  to  be  struck  off.  JEx  parte  Taylor^ 
Getit.  one,  Ac,  H.  2  and  3  G.  4,  538 

IS.  In  trespass  the  Court  will,  upon  a  proper 
case  being  made  for  it,  require  the  plaintiff's 
attorney  to  give  to  the  defendants  informa- 
tion as  to  the  place  of  abode  and  occupation 
of  the  plaintiff.  And  where  the  alleged 
aasault  was  stated  to  have  taken  place,  at  a 
meeting  at  which  many  thousand  people  were 
present,  and  the  defendants  did  not  know, 
and  could  not  find  out,  after  diligent  inquiry, 
who  the  plaintiff  was,  the  Court  thought  it 
a  proper  case  for  their  requiring  such  infor- 
mation to  be  given.  Johnton  v.  BirUy,  H.  2 
and  3  G.  4,  540 

14.  Where  the  facts  tending  to  criminate  a 
magistrate  took  place  twelve  months  before 
the  application  to  the  Court,  they  refused  to 
grant  a  criminal  information,  although  the 
prosecutor,  in  order  to  excuse  the  delay, 
stated  that  the  facts  had  not  come  to  his 
knowledge  till  very  shortly  previous  to  the 
application.     Rex  v.  BUhop,  E.  3  G.  4,     612 

15.  An  attorney  brought  his  action  for  his  bill 
of  costs,  and  held  the  defendant  to  bail  for  a 
larger  sum  than  was  afterwards  found  to  be 
due  upon  taxation,  without  having  any 
reasonable  or  probable  cause  for  so  doing: 
Held,  that  this  was  a  case  within  the  43  G. 
3,  G.  46,  8.  3;  and  that  if  not  within  the 
statute,  still  the  Court,  in  the  exercise  of  its 
jurisdiction  over  its  officers,  would  compel  an 
attorney  to  pay  costs  under  such  circum- 
stances.    Rohimon  v.  EUam,  £.  3  G.  4,    661 

16.  A   motion  for  security  for  costo,  on  the 


ground  of  the  plaintiff's  residence  abroalr 
cannot  be  made  if  the  defendant  has  taken 
any  step  in  the  cau^e  subsequently  to  bis  be- 
coming acquainted  with  the  fact  of  the  plain- 
tiff's being  resident  abroad,  and  therefore,  the 
affidavit  in  support  of  the  motion,  if  made 
after  plea,  must  exprc^jily  state  that  defend- 
ant was  not  acquainted  with  it  when  he 
pleaded.    Vuncnn  v.  Stint,  E.  3  G.  4,         703 

17.  On  motion  for  setting  aside  proceedings  on 
the  bail  bond,  bail  above  having  justifi^  the 
affidavit,  must  state  that  the  defendant  has 
a  good  defence  upon  the  merits.  Oroltiek  r. 
BaiUy,  £.  3  G.  4,  703 

18.  Where  bail  are  rejected  on  accoant  of  the 
insufficiency  of  one,  the  bail  piece  becomes  a 
nullity,  and  therefore,  the  notice  should  be 
for  putting  in  and  justifying  bail,  and  not  of 
adding  bail.     LewU  v.  Oadderer,  £.  3  G.  4, 

704 

19.  Defendant  being  taken  up  on  the  8th  of 
June  upon  an  indictment  for  a  libel,  entered 
into  a  recognisance  to  appear  and  plead 
within  the  first  eight  days  of  Trinity  Term, 
and  to  try  the  cause  at  the  sittings  after  that 
term.  The  defeudjint  pleaded  not  guilty, 
but  did  not  give  notice  of  trial,  or  make  up 
the  record  either  for  the  sittings  after  Trinity 
or  Michaelmas  term,  nor  were  the  recog- 
nisances respited.  The  prosecutors  gave 
notice  of  trial  after  Trinity  and  Michaelmas 
term,  but  the  causes  were  not  tried.  The 
defendant  was  ready  and  willing  to  take  hit 
trial  on  both  these  occasions.  The  recogni- 
sances were  estreated  in  Hilary  term  without 
any  notice  to  the  defendant,  or  any  motion 
by  the  prosecutor:  Held,  that  this  estreat 
was  regular.     Rex  v.  Clarke,  E.  3  G.  4,    728 

20.  The  Court  will  grant  a  habeas  corpus  to  the 
warden  of  the  Fleet,  to  take  the  body  of  a 
debtor  confined  there,  before  a  magistrate  to 
be  examined  from  time  to  time  respecting  a 
charge  of  felony  or  misdemeanor.  J^  parte 
Onjith  V.  Griffith*,  E.  3  G.  4,  730 

21.  Where  a  return  to  a  mandamus  to  restore  a 
party  to  a  corporate  office  is  defective  in 
form,  but,  on  the  whole,  it  appears  that  there 
is  good  ground  for  a  motion,  the  Court  will 
not  award  a  peremptory  mandamus ;  the  anly 
effect  of  which  would  be  to  compel  the  cor- 
poration to  restore  an  officer  whom  they 
would  be  bound  immediately  to  remove  in  a 
more  formal  manner.  Rex  r.  Edmund 
Griffiths,  E.  3  G.  4,  731 

22.  Attachment  irregular,  being  obtained  after 
summons  to  attend  before  a  jod^e  for  pay- 
ment of  debt  and  costs,  the  plaintiff's  attorney 
not  having  attended  at  the  time.  Rex  r.  Tkm 
Sheriff  of  Middlfex  in  Woodward  r.  Feltkam, 
E.  3  G.  4,  740 

23.  On  an  application  to  discharge  a  defendont 
out  of  custody,  on  the  ground  that  she  was  a 
married  woman,  it  is  necessary  that  that  fact 
should  be  positively  stated  in  the  affidaviL 
And,  therefore,  where  it  was  sworn  that  she 
was  a  married  woman,  as  by  certificate  an- 
nexed  will  appear,  it  was  held  nnsufficient. 
Harvey  v.  Cooke,  E.  3  G.  4,  747 

24.  Where  a  plea  is  so  framed  as  that  it  may 
reasonably  induce  the  plaintiff  to  consult 
counsel  in  order  to  know  bow  to  deal  with  it» 
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the  Court  will,  on  affldarit  that  saeh  a  plea 
is  wholly  false,  permit  the  platatiff  to  sign 
judgment  n»  for  want  of  a  plea.  Shadwell  v. 
Herthond,  E.  3  0.  4,  750 

25.  It  ia  not  a  valid  objection  on  showing  oanse, 
that  a  rule  to  compute  was  moved  on  the  day 
of  signing  interlocutory  judgment  for  not 
bringing  in  the  record.  Hmtn  v.  Hayward, 
E.  ^  a.  4,  752 

26.  A  married  woman  who,  with  her  husband,  is 
in  execution  for  a  debt  contracted  by  her  be- 
fore coverture,  ia  not  entitled  to  be  discharged 
ander  the  insolvent  act;  she  not  being 
capable  of  executing  a  warrant  of  ottomey, 
and  complying  with  the  other  terms  required 
by  the  1  G.  4,  o.  119,  8.  25.  Ex  parte 
Deacon,  E.  A  G.  4,  759 

27.  In  trespass  against  custom-house  oflBeers 
for  taking  plaintiff's  goods,  which  had  been 
returned  in  a  deteriorated  state  before  action 
brought,  a  verdict  was  found  for  plaintiff,  for 
the  difference  in  price  between  the  value  of 
the  goods  at  the  time  of  the  eeiiure,  and  the 
time  when  they  were  returned.  The  judge 
eertified  that  there  waa  probable  cause  for 
the  seizure :  Held  that  the  plaintiff  was  not 
precluded  by  the  28  G.  3,  e.  37,  s.  24,  from 
taking  out  execution  for  the  damages  found 
by  (he  jury.     Lauffher  v.  Bre/Ut,  E.  3  G.  4, 

762 

28.  Where  a  new  trial  is  ordered,  the  eosta  to 
abide  the  event,  such  event  means  the  ulti> 
mate  event  of  the  cause,  and  therefore,  if  the 
verdict  on  the  second  trial  be  set  aside,  and 
on  a  third  trial,  the  ultimate  event  is  the 
same  as  at  the  first  trial,  the  party  will  be 
entitled  to  the  costs  of  the  first  trial.  Meule 
▼.  Ooddard,  E.  8  G.  4,  766 

29.  A  tenancy  by  virtue  of  an  agreement  in 
writing  for  three  months  certain,  is  a  tenancy 
'*  for  a  term"  within  the  meaning  of  the  1  G. 
4,  c.  87.     N 

Upon  a  rule,  ealling  upon  the  tenant  to 
enter  into  a  recognisance  under  that  statute, 
it  ia  unnecessary  to  expresa  in  the  rule  nisi 
the  amount  of  the  security  required.  Doe 
dem,  PhiUipe  v.  Roe,  E.  3  G.  4,  766 

80.  An  information  in  the  nature  of  a  quo  war- 
ranto may  be  granted  at  common  law,  within 
the  9  Anne,  c.  20,  against  a  party  for  exer- 
cising the  office  of  a  bailiff  in  the  borough  of 
M.  although  it  was  not  a  corporate  office. 
Qufore,  whether  in  such  a  case  the  defendant 
may  plead  several  matters.  Rex  v.  Highmore, 
E.  3  G.  4,  771 

81.  The  17  G.  3,  o.  56,  a.  22,  takes  away  the 
writ  of  certiorari  only  from  offences  fur  the 
first  time  created  by  22  G.  2,  o.  27,  and  does 
not  apply  to  those  created  by  12  G.  1,  c.  34, 
and  extended  to  the  silk  and  cotton  trades 
by  22  G.  2,  o.  27.     Rex  v.  Rogere,  E.  3  G.  4, 

773 
32.  A  judge's  certificate  under  43  Eliz.  e.  6,  is 
sufficient  to  deprive  a  plaintiff  of  costs,  not- 
withstanding the  action  be  brought  under  11 
G.  2,  e.  19, 8. 1 9,  by  which,  in  case  the  plaintiff 
obtains  a  verdict,  he  is  entitled  to  full  cost<<. 
Irwine  v.  ReddUh,  E.  3  G.  4,  796 

83.  The  19  G.  3.  c.  70,  s.  4,  is  confined  to  those 
suite  in  inferior  courts  where  the  proceedings 
are  similir  to  those  in  the  superior  courts ; 
and;  therefore,  docs  not  extend  to  the  case 


of  a  foreign  attachment  Bulmer  v.  Marehall, 
T.  3  G.  4,  821 

34.  Where  a  bailiff  had  written  to  an  attorney 
for  writs,  which  the  latter  sent  without  know- 
ing anything  of  the  parties  or  circumstances, 
but  the  bailiff  never  represented  himself,  or 
had  been  considered  as  an  attorney,  nor 
looked  for  any  profit  upon  the  law  proceed- 
ings :  Hold,  that  this  was  not  a  case  within 
the  22  G.  2,  c.  46,  s.  1 1 :  but  that  it  was  a 
must  improper  practice,  which  the  Court,  in 
virtue  of  its  general  jurisdiction  over  attor- 
neys, would  punish  severely.  Ex  parte 
Whatton,  T.  3  G.  4,  824 

35.  A  bond  was  conditioned  for  the  resignation 
of  a  living,  which  the  defendant,  when  re- 
quested, had  refused  to  resign ;  Held,  that  he 
being  a  wrongdoer,  the  jury  were  not  bound, 
in  assessing  the  damages,  to  confine  them- 
selves to  the  diminution  of  the  value  of  the 
advowson  to  Hie  plaintiff  by  the  defendant's 
life-interest;  nor,  in  estimating  the  annual 
proceeds,  to  deduct  the  curate's  stipend. 
Lord  iiondes  v.  Fletcher,  T.  3  G.  4,  835 

36.  A  bill  against  an  attorney  was  filed  of  Mi- 
chaelmas term,  and  appeared  by  the  memo- 
randum to  have  been  filed  on  the  28th  No- 
vember :  Held,  that  evidence  was  admissible 
to  show  that  it  was  actually  filed  on  the  24th 
December:  Held,  also,  that  a  demand  and 
refusal  is  evidence  of  a  prior  conversion ; 
and.  therefore,  where  deeds  were  in  defend- 
ant's pussessiun  prior  to  Michaelmas  term, 
and  the  demand  and  refusal  proved  were  on 
the  day  after  that  term,  it  was  held,  that  this 
was  evidence  of  a  conversion  before  the  term. 
WiUon  V.  GirdUntone,  T.  3  G.  4,  847 

37.  The  notice  to  the  tenant  in  possession  at  the 
foot  of  the  declaration  in  ejectment,  need  not 
be  in  the  name  of  the  plaintiff;  but,  if  in  the 
name  of  the  lessor  of  the  plaintiff,  or  even 
any  other  person,  the  Court  will  permit  the 
rule  for  judgment  against  the  casual  ejector 
to  be  drawn  up.  Ooodtitle  dem,  Duke  of 
Norfolk  V.  Notitle,  T.  3  G.  4,  849 

38.  Where  a  surety  in  a  warrant  of  attorney, 
in  order  to  discharge  himself  from  his  personal 
liability,  paid  part  of  the  debt  due  to  the 
creditor  of  a  bankrupt,  who  had  proved  under 
the  commission,  and  thereupon  satisfaction 
was  entered  on  the  record  :  Held,  that  this  did 
not  fall  within  the  49  G.  3,  c  121,  s.  8,  as 
being  a  payment  of  part  of  a  debt  in  dis- 
charge of  the  whole,  and  that  consequently 
the  bankrupt's  certificate  was  no  bar  to  an 
action  by  the  surety  to  recover  the  money  so 
paid  by  him.     Soutten  v.  Soutttn,  T.  3  G.  4, 

852 

39.  In  debt  for  use  and  occupation  after  jadg- 
mont  by  default.  Semble  that  a  writ  of 
inquiry  is  necessary  before  signing  final 
judgment.     Arden  v.  Gonnell,  T.  3  G.  4,    885 

40.  Where  a  plaintiff  had  issued  one  writ 
against  three  defendants  for  separate  causes 
of  action,  and  after  delivering  three  separata 
declarations  de  bene  esse,  entered  one  com- 
mon appearance  accordingto  thestatute  for  all 
the  three  defendants,  and  signed  three  inter- 
locutory judgments  as  for  want  of  plea :  Held, 
that  this  was  irregular.  Oox  v.  Jiueknetl,  T. 
3  G.  4,  892 

41.  Where  a  plaintiff  hod  been  nonsnited  at 
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Nisi  Prios  on  the  ground  of  s  trifling  variance 
between  the  oontrMt  set  out  and  that  proved, 
the  Court  granted  a  new  trial  with  leave  to 
amend  the  declaration  generallj  on  payment 
of  oosts,  with  libertj  to  defendant  to  plead 
de  novo  or  demur.  Wiltianu  v.  Pratt,  T.  3 
Q.  4,  890 

42.  Charges  for  holding  the  courts  leet  of  a 
manor  by  the  steward,  are  charges  for  busi- 
ness connected  with  his  professional  character 
of  an  attorney ;  and,  therefore,  are  like  con- 
veyancing charges,  taxable  when  found  in  a 
bill  containing  other  taxable  items.  Lttjcmore, 
Oent.f  one,  dbc,  v.  Lethbridgt,  one,  dbei,  T.  S 
G.  4,  898 

43.  The  Court  will  not  grant  a  mandamus  to  a 
private  trading  eoiporatioo  to  permit  a  trans- 
fer of  stock  to  be  made  in  their  books.  Hex 
V.  Tke  London  Atmranet  Company,  T.  3  G.  4, 

899 

44.  Where  a  lord  of  a  .manor4s  indicted  for  a 
nuisance  in  not  repairing  the  bank  of  a  river, 
the  Court  will  not  compel  him  to  allow  the 
prosecutor,  even  though  he  is  a  tenant  of  the 
mtanor,  to  inspect  the  court  rolls  for  the  pur- 
pose of  obtaining  evidence  in  support  of  the 
prosecution.  Hex  v.  The  Earl  of  Cktdogan, 
T.  8  O.  4,  902 

45.  No  motion  can  be  made  to  stay  the  pro- 
ceedings in  an  action  on  a  Judgment  pending 
a  writ  of  error  until  bail  have  been  put  in 
and  perfected.    Abraham  v.  Pugh,  T.  8  0.  4, 

903 
48.  Where  a  plaintiff,  shortly  previous  to 
making  an  aflldavit  of  debt,  had  written  a 
letter,  stating  that  the  defendant  was  a  cre- 
ditor of  his,  the  Court  interfered  in  a  sum- 
mary way  to  discharge  the  defendant  out  of 
custody,  on  affidavits  denying  the  debt,  the 
plaintiff  not  having  denied  the  writing  of 
such  letter  by  him,  or  alleged  that  the  debt 
due  to  him  had  arisen  subsequently  to  it. 
Nizetiek  v.  Bonaeich,  T.  3  G.  4,  004 

47.  Where  a  defendant  being  previously  in 
custody  in  execution  for  a  debt,  a  detainer 
was  lodged  against  him,  but  for  too  large  a 
sum,  and  on  this  being  discovered  in  a  few 
hours,  the  plaintiff  discontinued  on  payment 
of  costs,  and  before  the  payment  of  costs 
lodged  a  fresh  detainer.  Held,  that  this 
second  detainer  was  regular,  and  that  it 
was  not  like  the  case  of  a  fresh  arrest,  which 
cannot  be  made  tilt  the  eoete  have  been  paid. 
White  V.  Oompertt,  T.  8  G.  4,  905 

48.  Where  a  cause  stood  in  the  paper  below  the 
last  cause  mentioned  in  the  written  list 
affixed  at  the  outside  of  the  court,  and  was 
tried,  (being  stated  to  be  an  undefended 
cause,)  the  counsel  for  the  defendant  ob- 
jecting to  it,  and  declining  to  appear :  Held, 
th4t  the  trial  was  regular,  and  the  Court  re- 
fused a  new  trial,  there  being  no  affidavit  of 
merits.  BlaekhurH  v.  Bul$ner,  T.  3  G.  4,  907 

19.  Where  a  plaintiff  carried  on  business 
abroad  and  had  no  permanent  residence  in 
England,  but  was  in  England  at  the  time 
of  bringing  the  action,  and  it  was  sworn,  had 
no  intention  of  leaving  the  country:  Held, 
that  this  was  no  sufficient  answer  to  an  ap- 
plication for  security  for  costs,  inasmuch  as 
it  was  not  distinctly  sworn  that  he  resided 
and  intended  to  continue  to  reside  here: 


HeM,  alao,  that  it  is  no  answ*»to  sueb  appll 
cation,  that  the  action  is  brought  in  pursusnes 
of  liberty  reserved  by  the  ViGc-ChanocUor, 
it  not  being  brought  by  his  direction.  (HivQ 
T.  Johmeon,  T.  3  G.  4,  9M 

PRINCIPAL  AND  AGENT. 

1.  The  owner  of  goods  being  indebted  to  a  factor 
in  an  amount  exceeding  their  value,  eoa* 
signed  them  to  him  for  sale :  the  factor  being 
also  similarly  indebted  to  I.  S.,  sold  the  guods 
to  him.  The  factor  afterwards  became  bank- 
mpt;  and,  on  a  settlement  of  aoeoants 
between  I.  S.  and  the  assignees,  L  S.  allowed 
credit  to  them  for  the  price  of  the  goods, 
and  proved  the  residue  of  his  claiM 
against  the  estato :  Held,  that  as  the  factor 
had  a  lien  on  the  whole  price  of  the  goods, 
such  settlement  of  accounts  between  the 
vendee  and  the  assignees  afforded  a  good 
answer  to  an  action  againat  the  vendee  for 
the  price  of  the  goods,  brought  either  by  or 
on  the  account  of  the  originid  owner. 

By  47  G.  3,  sess.  2,  e.  28,  s.  29, "  AU  een- 
tracts  for  coals  are  to  be  fairly  entered  in  a 
book  to  be  kept  by  the  factor,  subscribed  by 
the  buyer ;  and  a  copy  of  such  contract  is  to  bs 
delivered  by  the  factor  to  the  clerk  of  the 
market,  within  an  hour  after  the  close  of  the 
market"  A  factor  having  coals  consigned 
to  him  for  sale  by  A.,  sold  the  same,  and  en- 
tored  the  contract  in  his  book  as  having  been 
made  for  C,  the  master  of  the  ship.  It  was 
not  signed  by  the  purchaser ;  but.  in  the  copy 
delivered  to  the  clerk  of  the  market,  the  pur- 
chaser's name,  as  well  as  that  of  the  factor, 
was  inserted :  the  factor  had  no  authority  to 
insert  the  name  of  the  master  in  his  contract 
but  it  was  a  common  practice  in  the  coal 
trade  so  to  do.  Qwjtre,  whether,  under  the 
circumstances,  an  action  might  be  brought 
in  the  name  of  C.  for  the  price  of  the  coal*. 
HuidMon  V.  Granger,  M.  2  G.  4,  37 

2.  A  power  of  attorney  authorising  an  agent  u> 
demand,  sue  for,  recover,  and  receive,  by  all 
lawful  ways  and  means  whatsoever,  all 
moneys,  debts,  dues,  whatsoever,  and  to  give 
sufficient  discbarges,  does  not  authorise  him 
to  endorse  bills  for  his  principal.  An  sgent 
having  money  in  his  hands  belonging  to  bis 
principal,  purchases  with  it  a  bill  of  exchange, 
which  he  endorncs  specially  to  his  principal ; 
the  latter,  at  the  time  of  the  endorsement,  was 
dead,  but  that  fact  was  not  known  to  the 
agent :  Held,  that  the  property  in  the  bill 
passed  to  the  administrator  of  the  principid, 
and  that  he  might  therefore  sue  upon  the 
bill  in  that  character.  Murray  v.  Th*  E»^ 
India  Company,  M.  2  G.  4,  204 

3.  A.  and  B.  having  agreed  to  purchase  cottoos 
on  theirjoint  account,  directed  their  broker?  to 
purchase  the  same.  These  purchases  having 
been  made,  warrants  or  orders  for  delivery 
were  made  out  in  the  name  of  the  brokers 
and  the  cottons  were  left  in  their  pofsei>sion 
as  the  brokers  of  A.  Immediately  after  the 
purchase  B.  paid  A.  one  half  of  the  value. 
After  considerable  purchases  had  been  made, 
the  brokers  were  informed  that  B.  had  an 
interest  in  the  goods  purchased ;  A.,  after 
this,  directed  the  brokers  to  procure  him  a 
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loan  on  the  s«onrity  of  the  wairante,  and  C. 
advanced  money  by  diicoanting  bills  drawn 
by  A.  upon  the  broken,  aa  a  aeonrity  for 
which,  the  whole  of  the  warrants  were  de- 
posited with  C.  by  the  brokers.  While  they 
were  so  deposited,  the  brokers  reeeired 
directions  both  from  A.  and  B.  to  make  a 
division  of  the  goods  held  on  their  Joint 
aooonnt,  which  they  did  by  appropriating 
specific  warrants  to  each  party,  and  which 
division  was  approved  of  by  both.  Before 
the  bills  became  doe,  the  brokers  were 
directed  by  A.  to  get  one  half  renewed :  which 
C.  agreed  to  do,  and  discounted  fresh  bills, 
and  the  brokers  then  left  in  the  hands  of  C, 
as  a  secarity  for  the  money  thus  advanced, 
the  warrants  belonging  to  B. ;  C,  however, 
not  then  knowing  that  B.  had  any  interest  in 
them:  Hold,  first,  that  the  first  pledge  did  not 
transfer  to  C.  any  interest  in  that  part  of  the 
goods  which  belonged  to  B.  Semble,  that  a 
■ale  by  one  of  two  tenants  in  common  of  the 
whole  property,  is  a  conversion  as  to  the 
share  of  one,  and  consequently  that  trover 
is  maintainable:  Held,  secondly,  that  after 
the  partition  had  taken  place,  the  tenancy  in 
common,  if  it  ever  had  existed,  was  deter- 
mined, and  that  being  so,  the  second  pledge 
was  the  pledge  of  a  specific  chattel  belonging 
to  B.  which  the  brokers  hod  no  authority  to 
make,  and  that  trover  waa  maintainable. 
Barton  v.  WiUiam;  H.  2  Q.  4,  395 

4.  A.,  a  merchant  in  London,  had  been  in  the 
habit  of  selling  goods  to  B.,  resident  in  the 
country,  and  of  delivering  them  to  a  wharf- 
inger in  London,  to  be  forwarded  to  B.  by 
the  first  ship.  In  pumuanee  of  a  parol  order 
from  B.,  goods  were  delivered  to  and  accepted 
by  the  wharfinger  to  be  forwarded  in  the 
usual  manner :  Held  that  this,  not  being  an 
acceptance  by  the  buyer,  was  not  suiBcientto 
take  the  caae  out  of  the  29  Car.  3,  c.  8,  s.  17. 
HaMon  ▼.  Armiiage,  H.  2  and  3  O.  4,       657 

PRINTER. 
jSW  Plsadmg,  15. 

PROMOTIONS,  488. 

QUO  WARRANTO. 
See  Practiob,  8. 

1.  Where  in  an  application  for  a  quo  warranto 
against  a  constable,  the  affidavits  in  support 
of  the  rule  stated  that  for  fifty  years  back, 
and  as  long  as  deponents  could  recollect, 
there  had  been  a  custom  in  the  town  to  elect 
a  Nonstable  in  a  particular  mode,  but  did  not 
expressly  state  that  they  believed  such  cus- 
tom to  be  immemorial: — Held,  that  it  was 
not  sufficient  Bex  v.  Lane,  H.  2  and  3  G.  4, 

488 

2.  An  information  in  the  nature  of  a  quo  war- 
ranto may  be  granted  at  common  law,  within 
the  9  Anne,  c.  20,  against  a  party,  for  exer- 
cising the  office  of  a  bailiff  in  the  borough  of 
M.,  although  it  was  not  a  corporate  office. 
Qunre,  whether  in  such  a  case,  the  defendant 
may  plead  several  matters.  Bex  v.  Higkmore, 
B.  3  U.  4,  771 


RATE. 
See  IvcLOSUBi  Act,  2. 


JUSTICBS,  8. 


RECOGNISANCE. 
See  Practicb,  19t. 

REGISTER  ACT. 
See  Deed,  1. 

RENT. 
See  Pooii  Ran,  1.  Lahdlobd  ahd  Tsnavt,  11. 

RESIGNATION  BONI>. 
See  Anvovsozr. 

RELEASE. 

A  deed,  containing  a  general  release  of  all 
debts.  Ac,  recited  that  the  releasee  had  pre- 
viously agreed  to  pay  to  the  releasor  the  sum 
of  40/.,  for  the  possession  of  certain  premises, 
and  that  **  in  consideration  of  the  said  sum 
of  iOL  being  now  so  paid,  as  hereinbefore  is 
mentioned,^ and  also  in  consideration  of  the 
sum  of  10«.  a-piece,  well  and  truly  paid  to  the 
said  releasor  and  J.  S.,  the  receipt  of  which 
said  several  sums  of  money  they  did  thereby 
acknowledge,  release,  Ac.  There  was  also  a 
receipt  for  the  sum  of  40/.  endorsed  on  the 
release.  But  it  appeared  on  an  action  after- 
wards brought  for  this  sum,  that  in  fact  it 
had  never  been  paid :  Held,  that  this  deed 
of  release  was  no  estoppel,  inasmuch  as  the 
general  words  of  release  were  qualified  by 
the  recital,  which  stated  only  an  agreement 
to  pay,  and  not  an  actual  payment  of  the 
sum  of  40/.     Lampon  v.  Corke,  E.  8  0.  4, 

606 

REMOVAL,  ORDER  OF. 

1.  An  order  of  removal  was  dated  the  1st  of 
August,  1814,  and  an  order  of  suspensioQ 
endorsed  thereon,  in  consequence  of  the  sick- 
ness of  the  pauper ;  and  a  copy  of  such  order 
and  endorsement  was,  in  1814,  served  upon 
the  appellants,  but  the  original  order  not  pro- 
duced at  the  time  of  serving  such  copy :  and 
subsequently,  in  1815,  another  part  of  the 
order  and  endorsement,  executed  by  the  same 
justices,  but  bearing  date  in  August,  1814, 
was  served  upon  the  appellants.  The  pauper 
was  not  removed  till  1819,  when  an  appeal 
was  duly  entered :  Held,  that  the  services  of 
the  original  order  of  removal  in  1814  and 
1815  were  both  defective,  and  that  the  appeal 
was  made  in  time,  notwithstanding  40  G.  8, 
0.  124,  s.  2.  Bex  v.  The  Inkabitante  of  Aln- 
wick, M.  2  G.  4,  184 

2.  Where  an  order  of  removal  has  been  exe- 
cuted, and  by  consent  of  the  removing  parish 
and  the  magistrates  making  it,  it  is  super- 
seded, and  the  paupers  taken  back,  it  is  in 
the  discretion  of  the  sessions  to  enter  an  ap- 
peal against  it  or  not,  according  as  they  may 
think  that  justice  requires  it,  in  order  to 
compel  the  respondents  to  pay  the  costs  of 
maintenance,  Ac,  incurred  by  the  appellants 
before  the  order  was  superseded.  Bex  v. 
The  Jfuticee  of  Norfolk,  H.  2  and  3  G.  4,  484 
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SEA. 
The  pablio  have  no  common-law  right  of 
bathiDg  in  the  8oa ;  and,  as  incident  thereto, 
of  crossiDg  the  sea  shore  on  foot,  or  with 
bathing  machines  for  that  purpose.  Blundell 
▼.  CatteraUy  M.  2  G.  4,  268 

6BTTLEMENT. 

1.  A  pauper  being  eighteen  years  .of  age,  and 
residing  with  his  father,  was  drawn  as  a 
militia- man,  and  served  for  five  years  as  a 
balloted  man.  During  his  service  he,  several 
timotf  when  on  furlough,  and  finally  after  his 
discbarge  from  the  militia,  returned  to  his 
father's  house :  Held,  that  by  his  so  remain- 
ing separated  from  bis  father's  family  after 
twenty- one,  he  was  emancipated,  although 
the  original  separation  was  not  voluntary  on 
his  part.  Rex  v.  The  InhahitanU  of  Hard- 
wick,  M.  2  Q.  4,  176 

2.  Daring  the  minority  of  a  child  there  can  be 
no  emancipation,  unless  be  marries,  and  so 
becomes  himself  the  head  of  a  family,  or 
contract  some  other  relation,  so  as  wholly  and 
permanently  to  exclude  the  parental  control. 
SembU,  that  the  acquiring  a  setUementof  his 
own  dues  not  properly  constitute  an  emanci- 
pation. Rex  V.  The  Inhabitants  of  Wilming- 
ton, II.  2  and  3  G.  4,  525 

3.  Where  the  unemancipated  daughter  of  an 
Irishman,  not  having  acquired  any  settle- 
ment of  his  own  in  England,  became  preg- 
nant, being  unmarried,  and  as  such  was 
actually  chargeable  under  35  G.  3,  c,  101,  s. 
6 :  Held,  that  this  did  not  make  her  father 
and  the  rest  of  his  family  removable  by  a 
pass  to  Ireland  under  59  G.  3,  o.  12,  s.  33; 
but  that  the  daughter  might  be  removed  by 
an  order  to  the  place  of  her  birth  in  England. 
Rex  V.  The  InhabitanU  of  Whitehaven,  £.  3 
G.  4,  720 

4.  Where  a  district,  previously  eztra-paroohial, 
was,  by  act  of  parliament,  made  a  township, 
and  it  was  provided  that  from  thenceforth  it 
should  maintain  its  own  poor,  and  repair  its 
own  roads,  and  have  the  lilce  powers,  privi- 
leges, and  immunities,  and  be  subject  to  the 
same  regulations,  as  other  townships  within 
the  county :  Held,  that  this  clause  was  pro- 
spective only,  and  that  a  bastard  born  within 
the  district  previously  to  pasting  the  act,  was 
not  settled  there.  Rex  v.  Tlu  JnhabitanU 
of  Oakmere,  £.  3  G.  4,  775 

SETTLEMENT  BY  APPRENTICESHIP. 

J.  An  indenture  of  apprenticeship,  executed 
before  the  passing  of  the  44  G.  .H,  o.  98,  must 
be  stamped  with  the  premium  stamp  within 
the  time  prescribed  by  the  statute  8  Anne,  c. 
9,  and  where  such  an  indenture  was  stamped 
at  the  time  of  its  being  produced  in  evidence, 
with  the  stamp  required  by  the  55  G.  3,  o. 
184,  but  not  within  the  time  prescribed  by 
the  statute  of  Anne :  Held,  that  the  inden- 
ture WAS  wholly  void,  and  that  the  pauper, 
by  serving  under  it,  gained  no  settletuent. 
Rex  V.  The  Inhabifantx  of  Chipping  Norton, 
H.  2  and  3  G.  4,  412 

8.  Where  a  parish  apprentice  was  assigned  by 


his  original  mister  to  I.  8.,  by  an  instrument 
in  writing,  but  there  was  no  consent  of  two 
magistrates :  Held,  that  this  was  not  a  law- 
ful  assignment,  under  32  G.  3,  c.  57,  s.  7.  but 
it  was  sufficient  to  show  the  consent  of  the 
first  master  in  the  service  to  L  8.,  and  con- 
sequently, such  service  was  good  as  a  service 
under  the  original  indenture,  and  conferred  a 
settlement.  Rex  v.  The  luhabitante  of  BarU- 
•ton,  E.  3  G.  4,  780 

SET-OFF 
Assumpsit  in  consideration  that  the  plaintiff, 
for  the  accommodation  and  at  the  request  of 
the  defendant,  would  accept  certain  bills  of 
exchange,  and  would  deliver  them  so  ac- 
cepted to  the  defendant,  in  order  that  be 
might  negotiate  the  same  for  bis  own  benefit^ 
defendant  undertook  to  provide  money  for 
the  payment  of  the  said  bills  as  they  became 
due,  and  to  indemnify  the  plaintiff  from  any 
loss  or  damage,  by  reason  of  the  acceptance 
thereof.  Breach,  that  the  defendant  did  not 
provide  money  for  the  bills,  nor  indemnify 
the  plaintiff  from  damage,  by  reason  whereof 
the  plaintiff;  as  acceptor,  was  forced  and 
obliged  to  pay  to  the  holders  of  the  bills  cer. 
tain  sums  of  money,  with  interest,  charges, 
and  expenses :  Held,  upon  demurrer,  that  aa 
plaintiff  might  be  entitled,  upon^this  declanu 
tion,  to  recover  special  damage,  a  set-off  was 
not  a  good  plea.  HardcaetU  t.  Nethcrwood, 
M.  2  G.  4,  U3 


SEWERS,  COMMISSIONERS  OF. 

By  a  local  act  relating  to  the  commissioners  of 
sewers  for  Westminster,  it  was  provided  thai 
no  plaintiff  should  recoyer  in  any  action 
brought  for  any  thing  done  in  pursuance  of 
the  general  acts  for  sewer.«,  or  that  act,  unleaa 
notice  in  writing  was  given  to  the  defend- 
ants,  specifying  the  cause  of  such  action.  A 
notice  stated  that  the  defendants,  who  wer« 
contractors  under  the  commissioners,  made, 
altered,  Ac,  certain  sewers,  Ac,  running 
under,  through,  or  adjoining,  or  near  to 
the  plaintiff's  house,  in  so  negligent,  incau- 
tious, unskilful,  improvident,  and  improper 
a  manner,  that  it  fell  down;  and  by  the 
declaration  and  proof  given,  it  appeared 
that  the  sewer  did  not  run  close  to  the  plain- 
tiff's house,  but  close  to  five  other  houses  ad- 
joining thereto,  and  that  the  house  was 
damaged,  and  fell  in  conseqnence  of  the  fall 
of  a  stack  of  chimneys  of  one  of  those  houses, 
which  had  been  built  on  the  arch  of  the 
sewer,  and  which  had  been  insuflScicntK 
shored  up  by  the  defendants  during  the  con- 
tinuance of  the  work:  Held,  that  this  notice 
sufficiently  described  the  cause  of  action : 
Held,  also,  that  commissioners  of  sewers,  and 
persons  working  by  their  order,  in  the  coun^e 
of  the  nccevsary  repair  of  a  sewer  in  the 
neighbourhood  of  houses,  arc  bound  to  take 
all  such  proper  precautions  for  securing  them, 
and  to  shore  them  up  if  necessary,  as  skilful 
persons  would  do,  and  that  they  were  bound, 
under  the  above  circumstances,  to  give  specific 
notice  to  the  owner  of  the  house  to  which  the 
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/Utntik  of  ebimneys  belonged,  of  their  oon- 
structioD,  and  of  the  danger  arisiog  tbere- 
from»  nnd  that  a  general  notice  to  him  to 
take  proper  means  to  secure  his  house  was 
not  sufficient   Joue*  v.  Birti,  T.  S  O.  4,    837 

SHERIFF. 

1.  The  growing  crops  of  a  tenant  having  been 
seized  under  a  fi.  fa.,  a  writ  of  bab.  fac.  poss. 
was  subsequently  delivered  to  the  sheriff  in 
an  ejectment,  at  the  suit  of  the  landlord 
founded  on  a  demise  made  long  before  the 
issuing  of  the  fi.  fa.  Held,  that  the  sheriff  was 
not  bound  to  soli  the  growing  crops  under 
the  fi.  fa.,  inasmuch  as  they  could  not  in  point 
of  law  be  considered  as  belonging  to  the 
tenant,  the  latter  being  a  trespasser  from  the 
daj  of  demise  laid  in  the  declaration :  Held, 
also,  that  the  sheriff  had  no  right  to  allow  to 
the  landlord  a  year's  rent,  under  the  statute 
of  8  Ann.  c.  14,  that  statute  contemplating 
an  existing  tenancy,  which  in  this  case  must 
be  taken  to  have  oeased  on  the  day  of  the 
demise  in  the  ejectment.  Ifodgton  v.  Oa»- 
coiffue,  M.  2  G.  4,  88 

2.  A  sheriff  has  no  right  under  a  fi.  fa.  to  seize 
fixtures,  where  the  house  in  which  they  are 
situated  is  the  freehold  of  the  person  against 
whom  the  execution  issues.  Winn  v.  Ingilbyt 
S.  3  Q.  4,  fi26 

SHIP. 

1.  A  transfer  of  a  ship,  while  at  sea,  to  a  ven- 
dee resident  in  the  port  in  which  the  ship  is 
registered,  is  not  valid,  unless  copies  of  the 
bills  of  sale  are  delivered  to  the  custom-house 
officers  in  that  port  within  a  reasonable  time 
after  the  sale.  Biehardson  and  Other»f  A»- 
$ignee$  of  WyUr  and  Another,  v.  Campbell,  M. 
2  O.  4,  19fi 

2.  The  captain  of  a  ship  has  no  authority  to 
sell  the  cargo,  except  in  cases  of  absolute 
necessity  ,•  and  therefore,  where,  in  the  course 
of  a  voyage  from  India,  the  ship  was  wrecked 
off  the  Cape  of  Good  Hope,  and  some  indigo, 
which  was  part  of  the  cargo,  was  saved,  and 
the  same  was  there  sold  by  public  auction, 
by  the  authority  of  the  captain,  acting  bona 
fide,  according  to  the  best  of  his  judgment 
for  the  benefit  of  all  persons  concerned ;  but 
the  jury  found  that  there  was  no  absolute 
necessity  for  the  sale :  Held,  that  the  purchaser 
at  such  sale  acquired  no  title,  and  the  indigo 
having  been  sent  to  this  country,  the  original 
owners  were  held  entitled  to  recover  its  value. 
Freeman  v.  The  Eaet  India  Company,  £.  3 
0. 4,  617 

8.  A.,  a  ship-builder,  contracted  with  B.  to  build 
a  ship  for  B.,  and  complete  her  in  April, 
1819.  The  latter  was  to  pay  for  her  by  four 
instalments;  the  first  when  the  keel  was 
laid,  the  second  when  they  were  at  the  light 
plank,  and  the  third  and  fourth  when  the 
ship  was  laanched.  Before  the  25th  June, 
1811>,the  ship  was  measured,  with  the  builder's 
privity,  to  the  intent  that  B.  might  get  her 
registered  in  his  name.  On  the  25th  the 
sbip-bailder  signed  the  usual  certificate  of  her 
bnildine,  and  on  the  26th  the  ship  was  re- 
gistered in  B.'8  name,  and  on  that  day  the 
third  instalmeDt  was  paid.  On  tho  80th  June 


A.  committed  an  act  of  bankruptcy,  upon 
which  a  commission  afterwaid&  issued.  On 
the  2d  of  July,  the  ship  not  being  then  com- 
pleted or  launched,  B.  and  a  crew  hired  by 
him  took  possession  of  the  ship  and  a  rudder 
and  cordage,  the  former  of  which  was  made 
by  the  ship-builder,  and  the  latter  bought  by 
him  for  the  oxpress  purpose  of  completing 
the  ship :  Held,  fir«t,  that  the  legal  effect  of 
the  ship- builder's  having  signed  the  certifi- 
cate to  enable  B.  to  have  the  ship  registered 
in  his  name,  was  to  vest  the  general  owner- 
ship in  B.  from  the  time  the  registry  was 
completed :  Held,  secondly,  that  as  the  rudder 
and  cordage  were  made  and  bought  by  the 
ship-builder  specifically  for  the  ship,  they 
were  to  be  considered  as  parts  of  the  ship ; 
and  that  the  property  in  them  also  vested  in 

B.  .*  Held,  thirdly,  that  although  the  general 
property  in  the  ship  was  vested  in  B.,  yet,  as 
A.  had  not  parted  with  the  possession,  and  as 
he  would  have  had  n  lien  upon  the  ship  for  tho 
amount  of  the  fourth  instalment,  if  he  had 
completed  it;  that  the  taking  possession  of  the 
ship  by  B.,  without  tendering  the  amount  of 
the  fourth  instalment,  or  so  much  thereof  as 
was  due,  provided  any  thing  was  due,  was 
wrongful,  and,  consequently,  that  the  as- 
signees of  A.  were  entitled  to  recover  from  B. 
the  amount  of  the  fourth  instalment,  provided 
the  expense  necessary  for  the  completion  of 
the  ship  did  not  amount  to  that  sum,  or  so 
much  thereof  as  would  remain  due  after  de- 
fraying such  expense.  Woftd*  and  Another, 
Aeeigueee  of  Paton,  a  Bankrupt,  v.  Bwteell, 
T.  8  6.  4,  942 

SHIP  OWNER. 

The  giving  up  of  a  suit,  instituted  to  try  a 
question  respecting  which  the  law  is  doubt- 
ful, is  a  good  consideration  for  a  promise  to 
pay  a  stipulated  sum ;  and  therefore,  where  a 
ship  having  on  board  a  pilot  required  by  law, 
ran  foul  of  another  vessel,  and  proceedings 
were  instituted  by  the  owners  of  the  latter  to 
compel  the  owners  of  the  former  to  make  good 
the  damage,  and  the  former  vessel  was  de- 
tained until  bail  was  given,  and  pending  such 
prooeedings,  the  agents  of  the  owners  of  the 
vessel  detained,  agreed,  on  the  owners  of 
the  damaged  vessel  renouncing  all  claims  on 
the  other  vessel,  and  on  their  proving  the 
amount  of  tho  damage  done,  to  indemnify 
them,  and  to  pay  a  stipulated  sum  by  way 
of  damages :  Held,  that  there  being  con- 
tradictory decisions  as  to  the  point  whether 
shipowners  were  liable  for  an  injury  done 
while  their  ship  was  under  the  control  of  the 
pilot  required  by  law,  there  was  a  sufficient 
consideration  to  sustain  the  promise  made  by 
the  agents  of  the  owners  of  the  detained  vessel 
to  pav  the  stipulated  damages.  Longridge 
andOthere  v.  DorviUe,  M.  2  G.  4,  117 

SMUGGLER. 

A  smuggler  may  be  a  trader  within  1  Jao. 
1,  e.  15,  s.  2,  as  being  a  person  who  seeks  his 
trade  of  living  by  buying  and  selling, 
although  such  buying  and  selling  be  illegal. 
A  penalty  due  to  the  orown  is  a  debt  wi^in 
21  Jao.  1,  0.  19,  8.  2;  and,  therefore,  where 
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a  trader  lay  in  prison  above  two  moaths, 
being  unable  to  pay  exchequer  penalties 
for  smuggling :  Held,  that  it  was  an  act  of 
bankruptcy.  Cobb,  Atignee  of  Honaev,  r. 
SymotuU,  H.  2  and  3  Q.  4,  516 

SPIRITUOUS  LIQUOR& 
A  plaintiff  in  an  action  for  a  taTcm  bill,  is  not 
entitled  to  recover  for  any  item  under  20«. 
for  spirits  supplied  to  the  guests,  such  sales 
being  prohibited  by  24  G.  2,  o.  40,  s.  16. 
Burnjfeat  r.  HuUkituon,  M.  2  G.  4,  241 

STAMP. 

1.  An  indenture  of  apprenticeship,  executed 
before  the  passing  of  the  44  G.  3,  o.  98,  must 
be  stamped  with  the  premium  stamp  within 
the  time  prescribed  by  the  sUtnte  8  Anne,  c. 
9,  and  where  such  an  indenture  was  stamped 
at  the  time  of  its  being  produced  in  evidence, 
with  the  stamp  required  by  Uie  55  G.  3,  c. 
184,  but  not  within  the  time  prescribed  by 
the  statute  of  Anne :  Held,  that  the  inden- 
ture  was  wholly  void,  and  that  the  pauper, 
by  serving  under  it,  gained  no  settlement. 
Jiejc  V.  The  InkabUatU€  of  Chippimg  Norkm, 
H.  2  and  3  G.  4,  412 

2.  Three  persons  joined  as  drawer,  acceptor, 
and  first  endorser,  in  making  an  accommo- 
dation bill;  and  it  was  afterwards  issued 
for  value  to  J.  S.  Previously  to  its  being 
issued,  its  date  had  been  altered :  Held,  that 
the  acceptor  having  assented  to  the  alteration 
when  he  was  informed  of  it»  it  was  no  answer 
to  an  action  on  the  bill  against  him,  that  the 
bill  had  been  so  altered  without  the  consent 
of  the  drawer  and  first  endorser,  and  that  a 
fresh  stamp  was  not  necessary  in  consequence 
of  such  alteration,  the  bill  having  been  altered 
before  it  was  issued  in  point  of  law.  Dovme* 
V.  BiekardtoH,  £.  3  G.  4»  674 

STATUTE,  CONSTRUCTION  OP. 
See  Apothbcaribs. 


STOPPAGE  IN  TRANSITU. 
See  Vendor  and  Vkndbn,  8. 

SURETY. 
£^ee  Bankrupt,  11. 
I.  A.,  B.,  and  0.  entered  into  a  bond  to  the 
king,  the  condition  of  which  was,  that  A.,  as 
subdistributor  of  stamps,  should  well  and 
truly  account  for  all  stamped  vellum  which 
he  should  receive,  and  should  pay  to  the 
commissioners  the  duties  payable  for  such 
stamped  vellum ;  and  also  the  price  of  such 
vellum,  together  with  all  moneys  which  he 
should  receive  on  account  of  the  duties  on 
personal  legacies  and  stage-coaches.  A.,  as 
subdistributor,  becomes  indebted  to  the  king 
in  a  certain  sum,  and  afterwards  becomes 
bankrupt,  and  obtains  his  certificate.  A  soi. 
fa.  having  afterwards  issued  upon  the  bond, 
B.,  one  of  the  sureties,  paid  a  sum  of  money 
to  compromise  the  suit,  and  a  certain  other 
ram  ia  defending  the  same:    Held,  in  an 


action  brought  by  the  surety  to  recover  thew 
sums  from  the  bankrupt,  that  A.  was  a  person 
"surety  for,  or  lisble  for,  a  debt"  «f  tbs 
bankrupt,  within  the  meaning  of  the  4V  G.3, 
c.  121,  8.  8,  and  consequently  that  the  latter 
was  protected  by  his  certificate:  Held,  also, 
that  the  general  plea  of  bankruptcy  va«weli 
pleaded.  Weeteott  v.  Uodget,  M.  2  G.  4,  12 
2.  It  is  not  any  defence  at  law,  to  an  action  on 
a  bond  against  a  surety,  that  by  a  parol  agree- 
ment time  has  been  given  to  the  principal. 
/>atne  and  Oikere  v.  Prender^rom,  M.  2  Q.  4, 

187 

SURNAME. 

See  FORPBITDRB,  1. 

TENANT  IN  COMMON. 
See  Landlord  and  Tsnant,  10. 
Principal  and  Agent,  3. 

TIPSTAFF. 
See  Practicb,  3. 

TITHE, 

1.  A.,  having  purchased  an  estate  firee  from 
rectorial  titiie,  with  a  right  of  cemrooa 
thereto  annexed :  the  common  was  afterwardi 
enclosed  under  an  act  of  parliament^  and  cer- 
tain land  was  allotted  to  A.  in  lieu  of  bis  said 
right  of  common :  Held,  that  no  v.the  was 
payable  in  respect  of  the  allotted  land. 
Steel  V.  Manna,  M.  2  G.  4,  ti 

2.  By  an  enclosure  act  it  was  enacted,  that  the 
commissioners  should  set  out,  allot,  and  award 
certain  portions  of  lands  cut  of  the  commons 
to  be  enclosed,  unto  the  impropriate  rectors 
and  curate,  in  lieu  of  all  greai  and  vicarial 
tithes ;  and  the  commissioners  were  required 
to  distinguish  by  their  award  the  several 
allotmenta  to  the  impropriato  rectors  and 
eurata  respectively,  and  the  same  allotments 
were  thereby  declared  to  be  in  fall  natisfae- 
tion  and  discharge  of  all  tithes :  Held,  under 
this  act,  that  the  tithes  were  not  extinguished 
until  the  commissioners  made  their  award. 
EUie  V.  Aniison,  M.  2  G.  4,  47 

TONNAGE  DUTY. 
iSSse  Harbour  Ddbs,  1. 

TOWNSHIP. 

See  CONSTABLB,  1. 

TRESPASS. 
See  Practicb,  28. 
The  eontractors  for  making  a  navigable 
canal,  having,  with  the  permission  of  the 
owner  of  the  soil,  erected  a  dam  of  earth  and 
wood  upon  his  close,  across  a  stream  there, 
for  the  purpose  of  completing  their  work, 
have  a  possession  suflicient  to  entitle  them  to 
maintain  trespass  against  a  wrongdoer.  Dy- 
eon  and  Another  v.  OoUick,  E.  3  G.  4,       600 

TROVER. 

See  Principal  and  Agent,  8. 

1.  Where  goods,  the  property  of  the  plai&til^ 
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hftd  been,  bj  tbe'serrant  of  an  inmnnoe 
oompiiD}*,  carried  to  a  i? areboase,  of  whtcb 
tbo  defeodaoty  a  servant  of  the  company, 
kept  tbe  key,  and  the  defendant,  on  being 
applied  to  by  the  plaintiff  to  deliver  them, 
refused  to  do  »o  without  an  order  from  the 
company:  Held,  that  this  was  not  each  a 
refusal  as  iimounted  to  a  conversion  of  the 
goods  by  tbe  defendant.  Ai€xand9r  v.  Sou- 
they,  M.  3  Q.  4,  247 

S  Where  certain  mill-machinery,  together  with 
a  mill,  bad  been  demised  for  a  term  to  a 
tenant,  and  be,  without  permission  of  bis 
landlord,  severed  the  machinery  from  the 
mill ;  and  it  was  afterwards  seised  under  a 
fi.  fa.  by  the  sheriff,  and  sold  by  him :  Held, 
that  no  property  passed  to  tbe  vendee,  and 
that  the  landlord  was  entitled  to  bring  trover 
for  the  machinery,  even  during  the  con- 
tinuance of  the  term.  Farrani  y.  Thampmtn, 
T.  3  G.  4,  826 

8.  A  bill  against  an  attorney  was  filed  of  Mi- 
chaelmas term,  and  appeared  by  the  memo- 
randum to  have  been  filed  on  the  28th  No- 
vember :  Held,  that  evidence  was  admissible 
to  show  that  it  was  actually  filed  on  the  24tb 
De«9ember:  Held,  also,  that  a  demand  and 
refusal  i^  evidence  of  a  prior  conversion ; 
and,  therefore,  where  deeds  were  in  defend- 
ant's possession  prior  to  Michaelmas  term, 
and  tbe  demand  and  refusal  proved  were  on 
tbe  day  after  that  term,  it  was  held,  that  this 
was  evidence  of  a  conversion  before  the  term. 
WiUon  V.  OirdU^oM,  T.  8  G.  4,  847 


UNDER-SHERIFF. 
iSSee  Byidbho^  6. 

USB  AND  OCCUPATION.   . 
Se€  pRAcncB,  39. 


USURY. 
See  Parthbrship,  8. 

An  enclosure  act  empowered  the  oommis- 
sioners  to  make  a  rate  to  defray  the  expenses  of 
passing  and  executing  the  act ;  and  enacted, 
that  persons  advancing  money  should  be  re- 
paid out  of  tbe  first  money  raised  by  the  com- 
missioners. Expenses  were  incurred  in  the 
execution  of  the  act  before  any  rate  was  made. 
To  defray  these  expenses  the  commissioners 
drew  drafts  upon  their  bankers,  requiring 
them  to  pay  tbe  sums  therein  mentioned,  on 
account  of  the  public  drainage,  and  to  place 
the  same  to  their  account,  as  commissioners. 
Tbe  bankers,  during  a  period  of  six  years, 
continued  to  advance  considerable  sums  by 
paying  these  drafts :  Held,  that  the  commis- 
sioners were  personally  responsible  to  the 
bankers  for  the  drafts  so  made. 

The  latter  having  (htm  time  to  time  made 
half-yearly  rests  in  tbe  aocount,  and  charged 
interest  upon  the  balance  then  struck,  and 
tbe  commissioners  having  assented  to  that 
mode  of  keeping  the  accounts,  it  was  held, 
that  this  mode  of  charging  of  interest  half- 
yearly  was  not  unlawful  on  the  ground  of 
usury.    Eaton  v.  Dell,  M.  2  G.  4,  34 


VARIANCE. 

i.  Declaration  stated,  that  in  consideration  that 
plaintiff  would  assign  to  defendant  a  bill 
of  exchange,  defendant  undertook,  Ac. ;  and 
then  averred  that  plaintiff  did  assign  tbe 
bill.  It  appeared  that  tbe  parties  had  agreed 
that  the  plaintiff  should  give  up  the  bill  to 
the  defendant;  the  latter,  however,  paying 
over  the  proceeds  of  the  bill  to  the  plniutiif. 
In  pursuance  of  tbe  agreement,  tbe  plaintiff 
by  deed  assigned  to  tbe  defendant,  the  bill 
and  all  sums  of  money  due  thereon,  to  and 
for  the  defendant's  own  use ;  and  the  defend- 
ant covenanted  to  pay  to  the  plaintiff  a  sum 
equal  to  any  money  he  should  receive  on 
account  of  tbe  bill :  Held,  that  the  declara- 
tion imported,  that  tbe  plaintiff  had  made  an 
absolute  assignment  of  tbe  bill,  and  conse- 
quehtly,  that  the  assignment  in  evidence 
being  only  conditional,  this  was  a  faUil 
variance.    Vaneandau  v.  Burt,  M.  2  G.  4,    42 

2.  Where  a  libellous  paragraph,  as  proved,  con- 
tained two  references,  by  which  it  appeared 
to  be  in  fact  the  language  of  the  third  person, 
speaking  of  tbe  plaintiff's  conduct,  and  the 
declaration,  in  setting  it  out,  had  omitted 
those  references :  Held,  that  these  omissions 
altered  the  sense  of  tbe  remainder,  and  that 
the  variance  was  fataL  Caritorigkt  v.  Wright, 
E.  3  G.  4,  615 

VENDOR  AND  VENDEE. 

1.  The  owner  of  goods  being  indebted  to  a  factor 
in  an  amount  exceeding  their  value,  con- 
signed them  to  him  for  sale :  tbe  factor  being 
also  similarly  indebted  to  I.  S.,  sold  tbe  goods 
to  him.  Tbe  factor  afterwards  became  bank- 
rupt; and,  on  a  settlement  of  accounts 
between  I.  S.  and  the  assignees,  I.  S.  allowed 
credit  to  them  for  tbe  price  of  the  go<ids,  and 
he  then  proved  the  residue  of  his  claim 
against  tbe  estate :  Held,  that  as  the  factor 
bad  a  lien  on  tbe  whole  price  of  the  goods, 
such  settlement  of  accounts  between  tbe 
vendee  and  the  assignees  afforded  a  good 
answer  to  an  action  against  tbe  vendee  for 
the  price  of  the  g^oods,  brought  either  by  or 
on  the  account  of  the  original  owner. 

By  47  G.  8,  sess.  2,  c.  28,  s.  29,  '^AU  con- 
tracts  for  coals  are  to  be  fairly  entered  in  a 
book  to  bo  kept  by  the  factor,  subscribed  by 
the  buyer ;  and  a  copy  of  such  contract  is  to  be 
delivered  by  the  factor  to  the  clerk  of  tbe 
market,  within  an  hour  after  the  close  of  the 
market"  A  factor  having  coals  consigned 
to  him  for  sale  by  A.,  sold  the  same,  and  en- 
tered the  contract  in  his  book  as  having  been 
made  for  C,  the  master  of  the  ship.  It  was 
not  signed  by  the  purchaser ;  but,  in  tbe  copy 
delivered  to  the  clerk  of  tbe  market,  the  pur- 
chaser's name,  as  well  as  that  of  the  factor, 
was  inserted :  tbe  factor  had  no  authority  to 
insert  the  name  of  the  masker  in  his  contract 
but  it  was  a  common  practice  in  the  coal 
trade  so  to  do.  (^vosre,  whether,  under  the 
eirenmstances,  an  action  might  be  brought 
in  the  name  of  C.  for  the  price  of  the  coals. 
Hndeon  v.  Granger ,  M.  2  G.  4,  27 

2.  A.,  a  spirit  merchant,  sold  to  B  .  awine  mer- 
chant several  casks  of  brandy,  so.ne  of  which, 
at  tbe  time  of  the  sale,  were  in  4.'f  own 
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▼anlU,  and  others  in  the  vaults  of  a  regular 
wurehouse-keeper.  It  was  agreed  between 
the  parties,  that  the  brandies  should  remain 
where  they  were  until  the  vendee  could  con- 
veniently remove  them.  Immediately  after 
the  sale,  the  vendee  marked  the  several  casks 
with  his  initials.  It  was  notoriuus  to  the 
persons  carrying  on  the  wine  trade  at  the 
place  where  the  parties  resided,  that  this  sale 
had  taken  place ;  but  no  notice  of  such  sale 
had  been  given  to  the  warehouse-keeper, 
with  whom  some  of  the  casks  were  deposited. 
A.  having  become  bankrupt  while  the  bran- 
dies  remained  where  they  were  originally  de- 
posited, it  was  hold,  that  the  whole  of  them 
passed  to  his  assignees,  as  goods  in  his  pos- 
session, order,  ^nd  disposition,  by  the  consent 
and  permission  of  the  true  owner,  within  the 
21  Jac.  1,  c.  10.  s.  11.  Knowlf  v.  Hort/all  and 
Other*,  M.  2  G.  4,  134 

3.  A  transfer  of  a  ship,  while  at  sea,  to  a  ven- 
dee resident  in  the  port  in  which  the  ship  is 
registered,  is  not  valid,  unless  copies  of  the 
bills  of  sale  are  delivered  to  the  custom-house 
officers  in  that  port  within  a  reasonable  time 
after  the  sale.  Hichard$on  v.  Campbelf,  M. 
2  O.  4,  196 

4.  Where  an  advertisement  for  the  sale  of  a 
ship,  described  her  as  "a  copper-fastened 
vessel,"  adding,  that  the  vessel  was  to  be 
taken  with  all  faults,  without  any  allowance 
for  any  defects  whatsoever,  and  it  appeared 
thnt  she  was  only  partinlly  copper-fastened : 
Held,  That  notwithstanding  the  words,  "  with 
all  faults,  Ac,"  the  vendor  was  liable  for  the 
breach  of  the  warranty.  Shepherd  v.  iTat/i, 
M.  2  G.  4,  240 

5.  By  a  public  act  the  Waterloo  Bridge  Com- 
pany were  authorixed  to  raise  money  for  the 
purpose  of  completing  their  undertaking, 
either  among  themselves  or  by  the  a<lmission 
of  new  members,  or  by  granting  annuities 
for  term  of  years  or  for  life.  The  act  did 
not  contain  any  provision  tbot  the  annuities 
should  or  should  not  be  redeemable.  The 
Company  however,  in  the  original  grant, 
reserved  to  themselves  a  power  of  redemp- 
tion :  Held,  under  these  circumstances,  that 
an  auctioneer  putting  up  to  sale  one  of  these 
annuities,  was  bound  in  his  particulars  of 
sale  to  describe  it  as  a  redeemable  annuity. 
Ooverley  v.  Burell,  M.  2  G.  4,  257 

6.  A.,  a  merchant  in  London,  bad  been  in  the 
habit  of  selling  goods  to  B.,  resident  in  the 
country,  and  of  delivering  them  to  a  wharf- 
inger in  London,  to  be  forwarded  to  B.  by 
the  first  ship.  In  pursuance  of  a  parol  order 
flrom  B.,  goods  were  delivered  to  and  accepted 
by  the  wharfinger  to  be  forwarded  in  the 
usual  manner :  Held  that  this,  not  being  an 
acceptance  by  the  buyer,  was  not  sufficient  to 
tnke  the  case  out  of  the  20  Car.  2,  o.  3,  s.  17. 
HantoH  V.  Armitage,  H.  2  and  3  G.  4,       557 

7.  The  captain  of  a  ship  has  no  authority  to 
sell  the  cargo,  except  in  cases  of  absolute 
necessity ;  and  therefore,  where,  in  the  course 
of  a  voyage  from  India,  the  ship  was  wrecked 
off  the  Cape  of  Good  Hope,  and  some  indigo, 
which  was  part  of  the  cargo,  was  saved,  and 
the  same  was  there  sold  by  public  auction, 
by  the  authority  of  the  captain,  acting  bona 
fide,  according  to  the  best  of  his  judgment, 


for  the  benefit  of  all  persons  concerned  ;  frnf 
the  jury  found  thnt  tbere  was  no  absolute 
necessity  for  the  sale :  Held,  that  the  purchaser 
at  such  siile  acquired  nu  title,  and  the  indigo 
having  been  sent  to  this  country,  the  original 
owners  were  held  entitled  to  recover  its  value. 
Freeman  v.  The  Eaet  India  Cuutpaujf,  B.  3 
0.  4,  617 

8.  Where  goods  were  sold,  free  on  board,  and 
upon  iheir  shipment  the  agent  of  the  vendors 
tendered  to  the  mate  (the  captain  being 
absent)  a  receipt  by  which  the  goods  were 
acknowledged  to  be  shipped  on  account  of 
the  vendors,  which  the  mate  kept,  but  refused 
to  si^gu,  and  on  the  following  dny  signed  bills 
of  lading  to  the  orders  of  the  vendees  :  Held, 
that  the  transitus  was  not  nt  an  end,  but  that 
on  the  insolvency  of  the  vendees,  the  vendors 
were  entitled  to  stop  the  goods.  Jiuck  v.  Hal- 
field,  £.  3  G.  4,  633 

0.  The  vendor  of  a  print,  being  a  copy  in  part 
of  another,  by  rsryiug  in  some  trifling 
respects  from  the  main  design,  is  liable  to  an 
action  by  the  proprietor  of  the  original;  and 
that  although  the  vendor  did  not  know  it  to 
be  a  copy.      WeH  v.  Franii;  E.  3  G.  4,     737 

10.  A  horse  was  sold  by  verbal  contract,  but  no 
time  was  fixed  for  the  payment  of  the  price. 
The  horse  was  to  remoin  with  the  vendor  for 
twenty  days  without  any  charge  t^)  the  vendee. 
At  the  expiration  of  that  time  the  horse  was 
sent  to  grass  by  the  direction  of  the  buyer, 
and  by  his  desire  entered  as  the  horse  of  one 
of  the  vendors:  Held,  that  tbere  was  no  ac- 
ceptance of  the  horse  by  the  vendee  within 
20  Car.  2,  o.  3,  s.  17.  Cai^er  v.  TuufwitHt,  T. 
3  G.  4,  S55 

WAREHOUSE  KEEPER. 
iS'ee  Vendor  and  Vkndkk.  2. 

WARRANT. 

A  warrant  issued  in  pursuance  of  a  writ  de  con- 
tumace  capiendo  stated  that  the  defendant 
was  attached  for  non-payment  of  costs  in 
a, cause  of  appeal  and  complaint  of  nullity 
lately  depending  in  the  Arches  Court  of  Can- 
terbury :  Held,  that  this  warrant  was  insufli- 
cient  in  not  stating  with  certainty  the  nature 
of  the  cause,  so  as  to  show  that  it  was  one 
apparently  within  the  jurisdiction  of  the 
Ecclesiastical  CourL  Jiex  ▼.  J^ugt^er,  E.  3 
G.  4,  791 

WAY. 

1.  In  trespass  and  justification  under  a  pnblie 
right  of  way,  the  loeus  in  quo,  which  was  not 
a  thoroughfare,  had  been  under  lease  from 
1719  to  1818,  but  as  far  back  as  living  me- 
mory could  go,  it  had  been  used  by  the 
public,  and  lighted,  paved,  and  watched 
under  an  act  of  parliaiuent,  in  which  it  waa 
enumerated  as  one  of  the  streets  in  West- 
minster. After  1818,  the  plnintiff,  who  pre- 
vionsly  lived  for  24  years  in  its  neighbour- 
hood, enclosed  it:  Held,  that  under  these 
circumstances,  the  jury  were  fully  justified 
in  finding  that  there  was  no  public  right  of 
way,  inasmuch  as  there  could  be  no  dedica- 
tion  to  the  public  by  the  tenant!!  fur  99  years, 
nor  by  any  one,  except  the  owner  of  the  fee 
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QnfBre,  whether  there  oan  be  «  pabllo  high- 
way which  is  not  a  thoroughfare.  Wood  v. 
Veal,  H.  2  and  8  G.  4,  454 

2.  By  lea»e  granted  in  1814,  and  to  take  effect 
in  June,  1820,  certain  houeos,  together  with 
a  piece  of  ground  which  was  part  of  an 
adjoining  yard,  were  leased  to  a  tenant, 
together  with  all  ways  with  the  said  premises, 
or  any  part  thereof,  used  or  enjoyed  before 
the  time  of  granting  the  lease,  the  whole  of 
the  yard  was  in  the  occupation  of  one  person, 
who  had  always  used  and  enjoyed  a  certain 
right  of  way  to  every  part  of  that  yard : 
Held,  that  the  lessee  was  entitled  to. such 
right  of  way  to  the  part  of  the  yard  demised 
to  him.    Koo^wtra  t.  Lmea»,  T.  3  G.  4,      830 

WILL. 

1.  A  testator  having  both  real  and  personal 
estate,  after  giving  several  pecuniary  legacies, 
bequeathed  all  the  rest  and  residue  of  his 
estate  and  effects,  whatsoever  and  whereso- 
ever, to  trustees,  their  executors,  administra- 
tors, and  assigns,  upon  trust;  that  they 
should,  out  of  such  residue  of  the  moneys  and 
effects  that  he  should  die  possessed  of,  cany 
on.,  manage,  and  cultivate  the  farm  then  in 
his  possession  for  the  remainder  of  his  term 
therein,  for  the  joint  advantage  of  certain  of 
his  sons  and  daughters  therein  named;  and, 
at  the  expiration  of  the  said  term,  upon 
fbrther  trust,  to  sell  and  dispose  of  such 
residue  of  his  estate  and  effects,  or  such 
effects  as  should  then  be  upon  his  said  farm, 
and  to  divide  the  money  arising  therefrom 
among  his  said  sons  and  daughters :  Held, 
that  the  testator's  real  estate  did  not  pass  by 
this  will.  Do€  dem,  Hurrell  and  Another  v. 
BurreU  and  Othera,  M.  2  G.  4,  18 

2.  A  testator  by  his  will  bequeathed  the  rents 
of  one  dwelling-house  situate  in  A.  to  C.  B. 
for  his  life ;  and  from  and  after  the  decease 
of  the  said  C.  B.,  he  bequeathed  the  same 
rents,  together  with  the  rents  of  all  his  other 
houses  and  lands  unto  his  nephews  and 
niece  therein  mentioned,  for  their  lives  and 
the  life  of  the  survivor ;  and  after  the  decease 
of  the  survivor  of  them,  he  gave  and  devised 
all  his  houses  and  lands  to  trustees  in  trust  to 
sell  the  same,  and  to  pay  the  produce  of  such 
sale  unto  such  of  the  children  of  his  nephews 
and  niece  as  should  be  living  at  the  time  of 
the  decease  of  the  survivor ;  end  then  devised 
all  the  residue  of  his  estate  to  G.  B. :  Held, 
that  upon  the  death  of  the  testator,  the 
nephews  and  niece  took  an  immediate  estate 
for  their  lives  and  the  life  of  the  survivor,  in 
the  rent  of  all  the  houses  and  lands,  except 


the  house  specifically  bequeathed  to  C.  B. 
for  his  life.  J)ot  dem,  AnnandaU  v.  Braner, 
M.  2  G.  4,  64 

3.  An  estate  in  fee,  upon  the  determination  of 
a  life  estate,  was  devised  te  the  wife  of  A.  B. : 
A.  B.  was  one  of  the  attestiog  witnesses  to 
the  will.  The  testator  died  in  1779,  and  the 
wife  of  A.  B.  died  in  181.3,  before  the  previous 
life  estate  was  determined :  Held,  that  A.  B. 
was  not  a  good  attesting  witness  to  this  will. 
Hatfield  V.  Thorp,  E.  3  G.  4,  589 

.  A.  at  the  time  of  making  his  will,  was  seised 
in  fee  of  certain  freehold  and  leasehold 
premises,  and  among  the  rest,  of  a  dwelling- 
house,  which  he  inhabited,  in  the  parish  of 
D. ;  and  six  acres  of  land,  situate  in  the  parish 
of  S.,  a  mile  distant  from  the  village  of  B. ; 
and  seventy  acres  of  loasohold  land,  in  and 
near  the  village  of  B.;  and  fifty -eight  acres 
of  freehold  land,  and  some  leasehold  land  in 
the  parish  of  W.  A.,  at  ihe  time  of  making 
his  will,  resided  in  the  dwelling-house,  and 
had  in  his  own  occupation  all  the  land  in 
the  parish  of  W.  A.,  and  the  freehold  lands 
in  the  parish  of  S.,  and  leasehold  lands  near 
the  village  of  B. ;  but  the  freehold  lands  in 
the  parish  of  D.  were  in  the  occupation  of 
tenants.  Before  the  making  of  the  will  A.  had 
contracted  to  sell  all  the  lands  in  the  parish 
of  S.,  and  the  leaseholds  near  the  village 
of  B.  The  amount  of  A.'s  debts  at  the  time 
of  bis  death  exceeded  his  personal  property. 
A.,  shortly  before  his  death,  made  a  will  as 
follows:  *'I  direct  my  debts,  legacies,  and 
funeral  expenses  to  be  paid ;  with  the  due 
payment  whereof  I  charge  my  real  estates.  I 
give  to  my  nephew,  T.  G.,  700/.,  to  be  paid 
by  my  executor;  and  to  my  nephew,  J.  G. 
(the  heir  at  law),  20/.,  to  be  paid  by  my  exe- 
cutor ;  and,  lastly,  I  constitute  R.  G.  my  sole 
executor  of  all  my  lands  for  ever,  and  all  my 
leasehold  property  here  or  at  B.,  or  money 
that  shall  become  due  for  the  same,  paying 
certain  annuities  thereout  by  half-yearly 
payments :"  Held,  that  by  this  will  the  exe- 
cutor took  a  foe  in  the  freehold  lands  in  the 
parish  ofW.  Doe  dem.  Oillard  r.  OiUard, 
£.  3  G.  4,  785 

WITNESS. 
See  Etidbiicb,  7.    Will,  3. 

WRIT  DB  CONTUMACB  CAPIENDO. 
See  Warrast,  1. 

WRIT  OF  ERROR. 
See  Pbactick,  2. 
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Second  Year  of  the  Reign  of  Gsorgk  IV.,  1821. 


GRIFFITH  V.  CROCEFORDy  and  Another.— p.  I. 

OmiflHon  to  add  aimUtter^  is  an   imgalaritj  for  which  the   Court  will   oet  tilde  (he 

▼erdict 

This  was  an  action  of  replevin,  to  which  there  was  an  avowry  and 
plea  in  bar  conchiding  to  the  country.  The  jury  having  found  a  ver- 
dict for  the  avowants, 

Peakej  Serjt,  in  the  last  term,  obtained  a  rule  nisi  to  set  aside  the 
verdict  for  irregularity,  with  costs,  on  the  ground  that  the  avowants 
had  carried  down  the  issue  to  trial  without  adding  a  similiter  to  the 
usual  conclusion  of  the  plea  in  bar. 

Taddt/f  Serjt,  who  showed  cause  against  the  rule,  cited  Sayer  v. 
^ocockf  Cowp.  407. 

The  CoOrt  made  the  rule  absolute,  but  without  costs.* 

•  But  aee  S  Wan.  Saond.  8 19,  n.  6,  and  Tidd.  947,  ed.  6. 
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572  SuMMEBSETT  V.  Jarvis.    T.  T.  1821.  [2 


SUMMERSETT  v.  JARVIS  and  Omers.— p.  2. 


A  jury  having  found  that  a  keeper  of  hooiida,  who  bought  dead  horsee  for  bia  d'^ga,  am 
then  sold  the  skins  and  bones  for  a  profit,  was  not  thereby  a  trader,  the  (vuurt  refused  to 
grant  a  new  trial,  or  to  disturb  the  verdict 

The  plaintifi)  against  whom  a  commission  of  bankrupt  had  been  wrongfully  issued,  being 
required  by  the  assignees  under  the  commission  to  deliver  up  his  books,  did  so :  HeM,  thai 
he  might  recover  of  the  aasignses  in  trovet,  without  fomiatly  demanding  a  restoration  of 
thebookflb 

Trover  for  sundry  account-books  and  other  property.  At  the  trial 
before  Dallas,  C.  J.,  Guildhall  sittings  after  Hilary  term  last,  the  de- 
fendants^ who  were  assignees  under  a  commission  of  bankrupt,  which 
had  been  issued  against  the  plaintiff,  (a  farmer,  who  kept  hounds,)  prov 
ed  that  he,  having  purchased  for  his  hounds  a  number  of  dead  horses, 
had  been  accustomed  to  sell  the  sktns  and  bones ;  and,  upon  one  occa- 
sion, said  he  should  make  a  good  thing  of  them.  The  plaintiff's  wit- 
nesses said  the  dead  horses  were  purchased  expressly  for  the  dogs,  and 
never  with  any  view  of  ulterior  profit.  They  also  proved  that  the  de- 
fendant, Jarvis,  in  the  character  of  assignee,  had  insisted  on  the  plain- 
tiff's delivering  up  his  books,  and  that  he  thereupon  delivered  them ; 
but  it  was  not  proved  that  the  plaintiff  had  demanded  the  books  of  the 
defendants  previously  to  the  commencenient  of  this  action.  The  jury 
having  found  a  verdict  for  the  plaintiff,  and  that  he  was  not  a  trader 
when  the  petitioning  creditor's  debt  accrued, 

Taddt/j  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit  instead,  or  for  a  new  trial,  on  the  ground, 
first,  that  the  verdict  was  against  evidence ;  secondly,  that  the  plaintiff 
having  delivered  his  books  for  a  legal  purpose  to  the  assignees,  when 
called  on  to  do  so,  had  not  parted  with  them  on  compulsion,  so  that 
until  a  formal  demand  was  made  by  the  plaintiff,  the  defendants  were 
guilty  of  no  conversion ;  and  such  demand  having  never  been  made, 
the  plaintiff  could  not  maintain  his  action.  Nixon  r.  Jenkins,  2  H.  Bl. 
135. 

LenSy  Serjt.,  for  the  plaintiff,  contended  that  the  delivery  above  sta- 
ted was  a  delivery  on  compulsion ;  that,  therefore,  a  demand  on  the 
part  of  the  plaintiff  was  unnecessary ;  and  that  the  supposition  of  the 
plaintiff's  having  been  a  trader  was  completely  disf»roved,  because,  if 
a  man  bought  a  thing  for  his  own  use,  and  happened  to  have  more  than 
he  wanted,  his  selling  the  surplus  would  not  make  him  a  trader. 

Taddy  and  PeaApe,  Serjts.,  having  been  heard  in  support  of  the  rule, 
and  having  referred  to  Jarrtt  v.  Leonardy  2  M .  &  S.  265, 

The  Court  expressed  a  clear  opinion  that  the  facts  of  this  case  did  not 
constitute  a  trading,  within  the  intent  of  the  bankrupt  laws;  that  the 
defendants  having  taken  the  books  when  they  were  armed  with  the  au- 
thority of  assignees,  the  plaintiff  mast  be  deemed  to  have  deliveied 
them  up  on  compulsion ;  that  the  defendants  were  thereby  guilty  of 
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conversion;  and  that,  consequently,  the  plain tiff^s  action  was  maintain- 
able, without  any  formal  d^nand  on  his  part.  Rule  di^harged. 


BUTT  V.  CONANT.— p.  3. 

CmU. 

Vaughan,  Serjt.,  moved  for  a  rule  calling  on  the  defendant  to  show 
cause  why  the  plaintiflF*  should  not  be  discharged  out  of  custody,  in 
execution  for  costs,  the  costs  (as  was  alleged  by  affidavit)  having  been 
paid  to  the  defendant  by  the  treasury. 

But  the  Court  thought  this  not  a  sufficient  ground  for  granting  the 
rule,  as  it  did  not  appear  the  costs  had  been  paid  for  the  plaintiff;  and 

Vaughan  took  nothii^  by  his  motion. 

•  See  Ante,  I.,  648. 


WATSON  V.  PILLING.— p.  4. 

A  defenuant  may  be  declared  agaioat  aa  adminiftrator,  though  the  proceaa  only  deicribea 

him  generally. 

Hullockj  Serjt.,  had  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  the  notice  of  declaration  in  this  case,  and  the  declaration 
filed  by  the  plaintiff  against  the  defendant,  and  all  subsequent  pro- 
ceedings had  thereon,  should  not  be  set  aside  for  irregularity.  The 
irregulaiity  imputed,  consisted  in  the  plaintiff's  having,  on  general  pro- 
cess, declared  against  the  defendant  as  administrator.  It  was  admit- 
ted that,  on  general  process,  the  plaintiff  may  declare  as  executor  or 
administrator,  Tidd.  150:  but  it  was  contended  that  the  rule  did  noi 
hold  e  converso;  that  if  the  present  practice  were  held  to  be  regular, 
the  plaintiff  would  in  fact  declare  by  the  by,  before  he  declared  in  chief; 
because,  if  he  had  declared  in  chief,  his  declaration  must  have  been 
against  the  defendant  in  his  own  right ;  and  that  such  a  course  might 
greatly  inconvenience  an  administrator,  as  he  could  not  (if  it  were  al 
lowed)  safely  pay  simple  contract  debts  after  the  commencement  oi 
an  action,  and  before  the  filing  of  declaration.  Lloyd  v.  fVilliamSy  2 
BL  722,  was  referred  to ;  but  it  was  admitted  there  was  no  authority 
in  point. 

LenSy  Serjt.«  in  showing  cause  against  the  rule,  argued  that  the  ob- 
ject of  the  process  being  only  to  compel  appearance,  the  rule  must  be 
taken  to  be  the  same  with  respect  to  plaintiff  and  defendant,  and  that 
a  plaintiff  described  generally  in  the  process  might  declare  particularly; 
and  he  cited  Foster  v.  Bonner j  Cowp.  455,  and  The  fVeaver^s  Com- 
pany V.  Forresty  2  Str.  1232. 

Hullock  was  heard  in  support  of  his  rule. 

Dallas,  C.  J.    If  the  argument  urged  for  the  defendant  were  just. 
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a  plaintiff  coald  only  declare  in  trespass  while  the  procesp  of  the  Court 
remains  in  its  present  form ;  and^  it  is  admitted,  there  is  no  authority 
for  the  rule  the  defendant  seeks  to  enforce.  In  truth,  the  object  of  the 
writ  is  only  to  bring  the  defendant  into  Court.  It  is  the  declaration 
which  discloses  the  cause  of  action ;  and,  on  this  short  ground  the  rule 
must  be 

Discharged. 


CAMPION  V.  BENYON  and  Another.— p.  5. 

A  pttent  was  taken  oat  <*for  an  improTed  method  of  making  sail-cloth  without  any 
starch  whatever.**  The  improvement  or  discoveiy  (if  any)  consisted  in  a  new  mods 
of  texture,  and  not  in  the  exclusion  of  starch,  the  advantage  of  excluding'  which  had 
been  diacoversd  and  made  public  befoie:  Heldt  that  the  patent  was  void,  as  claiming, 
in  addition  to  what  the  patentee  had  discoveied,  the  discoveiy  of  something  aJraady 
made  public 

Case  for  an  infringement  of  patent  right.  Plea,  general  issue.  The 
patent  empowered  the  plaintiff,  his  executors,  administrators,  and  as- 
signs, during  the  term  of  14  years,  to  make,  use,  exercise,  and  vend  the 
invention  therein  mentioned;  (to  wit) 

<<A  new  and  improved  method  of  making  and  manufacturing  double 
canvas  and  sail-cloth  with  hemp  and  flax,  or  either  of  them,  without 
any  starch  whatever." 

In  which  letters  patent  the  usual  proviso  was  contained,  « That  if 
the  said  Robert  Campion  should  not  particularly  describe  and  ascertain 
the  nature  of  his  said  invention,  and  in  what  manner  the  same  was  to 
be  performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  in  the  High  Court  of  Chancery,  within 
two  calendar  months  next  and  immediately  after  the  date  of  the  said 
letters  patent,  that  then  the  said  letters  patent,  and  all  liberties  and  ad- 
vantages whatever  thereby  granted,  should  utterly  cease,  determine, 
and  become  void." 

In  pursuance  of  this  provision,  the  plaintiff  made  out  and  executed 
the  following  specification  of  the  invention. 

<<I,  the  said  Robert  Campion,  do  hereby  describe  and  ascertain  the 
nature  of  my  said  invention,  and  the  manner  in  which  the  same  is  to  be 
performed,  as  follows:  (that  is  to  say)  my  new  and  improved  method 
of  making  and  manufacturing  double  canvas  and  sail-cloth  with  hemp 
and  flax  or  either  of  them,  without  any  starch  whatever,  consists  in 
first  spinning  the  warp-yarn,  either  by  hand  or  with  the  sort  of  machi- 
nery generally  used  for  such  purposes,  without  water  or  dampness  of 
any  kind  whatever ;  afterward,  properly  cleansing  and  bleaching  th«. 
same  in  the  best  manner;  and,  having  made  it  perfectly  dryfrom  that 
process,  placing  and  working  it  on  a  machine  similar  to  those  common- 
ly used  in  cotton  manufactories,  round  the  upper  bobbins  on  which 
machine  the  same  is  rolled  in  single  threads,  so  as  that  when  the  said 
machine  is  put  in  motion  in  the  usual  manner,  the  effect  thereof  is  to 
untwist  those  threads,  and  take  out  of  them  all  Uie  twist  that  was  made 
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therein  by  the  operation  of  spinning,  and  to  twist  or  interweave  two  of 
them  into  one  thread,  or  into  half  the  number  of  other  bobbins  in  the 
lower  part  of  the  said  machine,  the  reverse  or  contrary  way  to  that  in 
which  the  single  thread  or  warp  had  been  before  twisted.  By  this 
process,  the  yam  is  not  so  hard  twisted  as  at  first;  and,  in  the  opera- 
tion of  thus  reversing  the  twist,  the  fibres  of  the  flax  are  so  closely  uni- 
ted, and  are  laid  or  arranged  so  perfectly  level  or  even  in  every  respect, 
as  to  render  the  warp-yam  or  threads  much  stronger  than  any  double 
threads  are  by  the  usual  mode  of  manufacture  with  starched  chains. 
The  double  threads  or  warp-yam  being  thus  prepared  and  twisted 
together  into  one  chain  or  warp,  the  same  is  thereby  preserved  from 
injury  whilst  passing  through  the  hay-walk  in  the  subsequent  opera- 
tions of  weaving;  and  thus,  the  necessity  of  using  any  starch,  or  sub- 
stitute for  starch  whatever,  which,  in  the  ordinary  mode  of  manufac- 
ture is  used  only  for  the  purpose  of  winding  the  two  threads  or  warp, 
and  making  them  smooth,  so  as  to  pass  through  the  hay-walk  with  fa- 
cility and  without  injury,  is  altogether  superseded.  The  canvas  thus 
manufactured  is  much  more  pliant  than  what  is  made  with  starch,  or  in 
any  other  manner,  and  is  stronger,  not  only  because  its  being  so  very 
regular  and  even,  necessarily  makes  the  stress  equal  in  every  part,  but 
b^use,  in  consequence  of  there  being  no  starch  used  in  the  manufac- 
ture, the  weight  of  that  material,  which  is  considerable  in  every  web  or 
piece,  must  be  supplied  by  an  additional  quantity  of  warp  and  woof, 
and  being  soft  and  pliant  it  will  thicken  when  used,  and  become  of  a 
closer  texture,  without  breaking  or  mnning  up,  or  being  liable  to  mil- 
dew or  turn  black.  Where  hemp  is  used  in  the  manufacture,  I  hackle 
the  same  with  soft  soap,  and  a  very  small  proportion  of  oil,  in  prefer- 
ence to  the  entire  use  of  oil,  as  generally  practised ;  for  this  preparation 
lays  the  fibres  as  even  as  oil  does,  and  at  the  same  time  counteracts  the 
viscous  qualities  of  the  hemp,  and,  with  a  proper  quantity  of  pearl  or 
potash,  assists  in  bleaching  the  yarn,  and  obtaining  a  good  colour  in  that 
process;  the  advantages  of  my  invention,  of  course,  extend  to  canvas 
made  of  unbleached  yam ;  and  the  only  difference  in  the  manufacture 
thereof,  is  the  process  of  bleaching  being  then  dispensed  with.'' 

At  the  trial,  before  Dallas,  C.  J.,  (London  sittings  after  last  Hilary 
term,)  it  was  proved,  that  double  sail-cloth  had  been  made  without 
starch  ever  since  the  year  1803,  particularly  by  Mr.  Dempster,  and  that 
the  exclusion  of  starch  was  an  improvement  of  great  importance.  But 
the  plaintiff's  witnesses  deposed,  that  his  process  for  making  unstarched 
sail-cloth  was  new,  and  different  from  the  process  pursued  by  the  de- 
fendant for  makinff  unstarched  cloth,  particularly  as  to  reversing  the 
original  twine;  and  that  by  this  means  the  plaintiff  produced  a  better 
article.  Some  of  the  defendant's  witnesses  denied  that  the  process 
pursued  by  the  plaintiff  differed  from  the  defendant's  process.  One 
of  them  said  the  process  of  reversing  the  twine  was  far  from  being  new 
or  original,  and  that  the  wrapper  of  an  Egyptian  mummy,  which  he 
had  examined,  was  woven  in  the  same  manner. 

Dempster's  specification  was  as  follows :  <<  Instead  of  using  single 
yarns  not  twisted,  but  glued  together  with  starch  or  other  mucilage,  in 
order  to  form  the  warp  of  the  canvas,  as  is  now  commonly  done,  to 
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the  great  injury  of  the  articiej,  rendering  it  liable  to  spontaneous  de- 
struction by  mildew,  I  use  twine,^  composed  of  two  or  naore  yarns  of 
prime  material  of  equal  size  and  strength,  both  for  the  warp  and  woof, 
and  I  am  by  that  means  enabled  to  weave,  and  I  do  weave  my  can- 
vas without  starch,  or  any  other  mucilage  whatever,  and  I  do  thereby 
produce  an  article  nearly  twice  as  strong  as  common  canvas  of  the 
same  weight  and  fineness,  and  with  the  advantage,  that  its  threads  have 
an  equal  bearing  on  one  another,  in  all  directions;  not  liable,  like  the 
common  canvas,  to  split  longitudinally,  being  mudi  stronger  in  the 
cross  direction,  not  capable  of  rot  or  mildew  from  the  presence  of  mu 
cilage,  and  extremely  durable,  because  it  is  subject  to  no  irregular  ac- 
tion of  sharp  cutting  threads  on  its  woof,  hut  it  is  only  exposed  to  the 
fair,  slow,  and  gradual  wear  of  its  well  combined  and  duly  proportioned 
component  parts,  which  mauitain  their  relative  strength  to  the  last.'' 

The  jury  Ibund  a  verdict  for  the  plaintiff. 

Letis^  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit,  or  have  a  new  trial,  on  the  ground  (among 
other  objections  to  the  verdict)  that. the  patent  was  taken  out  for  more 
than  the  plaintiff  could  claim  as  his  own  discovery ;  the  patent  appear- 
ing to  claim  for  the  plaintiff  the  discovery  of  the  process  of  making  sail- 
cloth without  starch. 

Vaughan  and  Pe//,  Serjts.,  now  showed  cause  against  the  rule,  and 
contended,  that  though  there  might  have  been  some  colour  for  the  ob- 
jection, if  the  patent  had  been  taken  out  simply  for  a  method  of  ma- 
king sail-cloth  without  starch,  yet  that  the  plaintiff  having  taken  it  out 
for  an  improved  method  of  making  sail-cloth  without  starch,  showed 
clearly,  that  he  did  not  claim  the  original  discovery  of  the  advantage 
of  rejecting  starch,  but  a  mere  improvement  in  the  fabric  of  unstarched 
cloths;  and  that  the  language  in  which  patents  for  improvements  on 
the  discoveries  of  others  were  usually  framed,  corresponded  with  the 
expressions  here  employed. 

Lens  and  Hullocky  Serjts.,  in  support  of  the  rule,  contended,  that  the 
language  of  the  patent,  <<an  improved  method  of  making  sail-cloth 
without  any  starch  whatever^^  showed  that  the  plaintiff  intended  to 
claim  the  discovery  of  the  advantage  of  rejecting  starch,  as  well  as  an 
improvement  in  the  fabric  of  the  mistarched  cloth.  If  he  had  intended 
to  claim  only  the  discovery  of  an  improved  mode  of  fabricating  un- 
starched cloth,  he  should  have  called  his  invention  <<  an  improvement 
in  the  method  of  making,  without  starch,  double  sail-cloth."  [Rich- 
ardson, J.  In  some  specifications  the  party  goes  on  to  say,  such  things 
I  do  not  claim.]  The  patent  should  have  been  confined  to  what  the 
plaintiff  could  call  his  own ;  and  if  it  contains  something  of  his  own 
and  something  of  another's,  it  is  bad,  because  it  claims  too  much,  or 
even  because  of  the  very  ambiguity  as  to  the  extent  of  what  the  pat- 
entee is  entitled  to.  Turner  v.  Winter j  1  T.  R.  602 ;  The  King  v. 
Jirktvright,  Bull.  N.  P.  77,  6th  ed.;  The  King  v.  Else,  11  East,  109 
Hill  V.  Thompson^  3  Merivale,  629,  2  B.  Moore,  424,  S.  C.  VIII. ; 
Taunt;  Mac/arlane  v.  Pricey  i  Starkie,  N.  P.  C.  199;  Lord  Coch- 
rane V.  Smethursi,  1  Starkie,  N.  P.  C.  205. 

Dall4S,  C.  J.    What  is  the  fair  import  of  this  patent  as  compared 
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with  the  specification,  is  now  the  only  question  for  us  to  decide,  it  be- 
ing unnecessary  to  enter  into  any  other.  With  respect  to  patents,  ev 
ery  patent  being  a  monopoly,  that  is,  an  infringement  of  public  right 
and  having  for  its  object  to  give  the  public  warning  of  the  precise  ex- 
tent of  the  privilege  conferred  on  the  patentee,  the  Court  (without  go- 
ing into  the  controversy  whether  it  is  politic  that  such  privileges  should 
be  conferred  or  not,)  is  bound  to  require  that  such  warning  should  be 
clear,  and  accurately  describe  what  the  inventor  claims  as  his  own.  If 
the  instrument  contain  any  ambiguity  on  a  material  point,  that  is  a 
ground  on  which  it  may  be  avoided  altogether. 

Having  premised  thus  much,  let  us  see  for  what  the  present  patent 
is  granted.  It  is  agreed  that  the  instrument  is  not  altogether  a  subject 
of  legal,  but  in  some  degree  of  grammatical  construction ;  for,  if  the 
instrument  be  chargeable  with  grammatical  ambiguity,  it  cannot  give 
that  clear  description  which  every  man  who  reads  may  understat  1. 
The  patent  is  "for  a  new  and  improved  method  of  making  and  man  i- 
fecturing  double  canvas  and  sail-cloth  with  hemp  and  flax,  or  either .  f 
them,  without  any  starch  whatever.'*  On  reading  this,  how  is  a  cota- 
mon  person  to  decide?  The  discovery  claimed  is  not  simply  a  meth  )d 
of  making  double  canvas  and  sail-cloth,  but  a  new  and  improved  n  e- 
thod ;  and  in  what  is  this  new  and  improved  method  stated  to  cons'cst 
but  in  the  making  the  cloth  without  any  starch  whatever .>  From  the 
time  I  first  read  the  patent  down  to  the  present  day,  I  thought  that  the 
object  of  the  patentee  was  to  make  cloth  without  starch.  Then  as  to 
the  specification,  if  that  be  different  from  the  patent,  the  whole  is  void ; 
if  it  coincides,  it  is  open  to  the  same  objection  as  the  patent.  But  the 
specification,  after  describing  the  operation  of  spinning,  and  after  stating 
that  thereby  the  necessity  of  using  any  starch,  or  substitute  for  starch 
whatever,  is  superceded,  proceeds  to  allege  that  "the  canvas  thus  man- 
ufactured is  much  more  pliant  than  what  is  made  with  starch,  or  in 
any  other  manner;  and  is  stronger,  not  only  because  its  being  so  very 
regular  and  even,  necessarily  makes  the  stress  equal  in  every  part,  but 
because  in  consequence  of  there  being  no  starch  used  in  the  manufac- 
ture, the  weight  of  that  material  must  be  supplied  by  an  additional 
quantity  of  warp  and  woof;  and  being  soft  and  pliant,  it  will  thicken 
when  used,  and  become  of  a  closer  texture,  without  breaking  or  run- 
ning up,  or  being  liable  to  mildew  or  turn  black."  Whether  we  look 
to  the  patent  or  the  specification,  I  have  no  doubt  that  the  claim  of  the 
plaintiff  is  too  extensive :  it  is  not  confined  to  an  improved  method  of 
weaving  the  cloth  or  twisting  the  threads,  but  also  comprehends  anoth- 
er mode  of  proceeding,  which  is  not  a  new  discovery. 

Park,  J.  There  can  be  no  doubt  that  ingenious  men,  who  incur 
labour  and  expense  in  the  production  of  inventions  advantageous  to  the 
public,  have  a  fair  claim  to  be  indemnified  by  the  exclusive  privilege  of 
a  patent.  But,  on  the  other  hand,  it  is  important  that  the  public  should 
have  the  means  of  turning  such  inventions  to  account,  after  the  inventor 
has  been  satisfied  for  his  trouble;  and  it  is  for  this  reason,  among  others, 
that  every  patent  ought  to  contain  a  clear  statement  of  what  the  party 
has  accomplished.  An  unlettered  person,  who  read  this  patent,  would 
conceive  that  the  patentee's  improvement  consisted  in  manufacturing 
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sail-cloth  without  starch.  But,  in  order  to  see  with  more  precision 
what  the  party  meant  to  claim,  we  must  look  to  the  specification;  and 
this  it  is  impossible  to  read,  without  thinking,  that  the  omission  of 
btarch  was  the  principal  part  of  the  improvement  which  the  patentee 
meant  to  claim  as  his  own.  In  his  process,  he  tells  us  the  necessity  of 
using  starch  is  superceded,  and  mildew  thereby  entirely  prevented.  But 
if  he  only  meant  to  claim  as  his  own,  an  improved  mode  of  texture  or 
twisting  the  thread,  to  be  applied  to  the  making  of  unstarched  cloth,  he 
might  have  guarded  against  ambiguity  by  disclaiming,  as  his  own  dis- 
covery, the  advantage  of  excluding  starch.  Proceeding  on  the  specifi 
cation,  it  is  impossible  that  this  patent  can  be  supported;  tor  though  a 
patent  for  an  improvement  on  an  old  discovery  may  be  sustained,  a 
patent  which,  in  addition  to  the  merit  of  the  improvement,  claims  the 
merit  of  the  old  discovery,  can  never  be  permitted  to  vest  in  the  paten- 
tee an  exclusive  privilege  for  the  old  discovery. 

BuRRouGB,  J.  All  the  cases,  and  the  reason  of  the  thing,  show  that 
a  patent  can  only  be  sustained  for  a  new  discovery ;  and  the  specifica- 
tion must  support  the  patent.  Now,  what  is  this  patent  for? — "A  new 
and  improved  method  of  making  and  manufacturing  double  canvas 
and  sail-cloth,  without  any  starch  whatever."  And  what  has  really 
been  the  discovery,  if  it  be  a  discovery? — ^A  new  method  of  preparing 
or  twisting  the  hemp  or  flax;  and  the  patent  should  have  been  taken 
out  for  that  alone.  I  am  clear  that  this  is  bad  on  ttie  title,  the  patent, 
and  the  specification :  the  king  has  been  deceived,  and  the  patent  is  void. 

Richardson,  J.  The  plaintiff  must  be  nonsuited,  on  the  ground 
that  the  patent  is  taken  out  for  more  than  he  has  discovered.  On  this 
point,  the  law  is  clear.  If  the  specification  had  guarded  against  mis- 
apprehension on  the  part  of  the  public,  by  stating  that  the  patentee 
claimed  no  merit  for  the  exclusion  of  starch,  it  is  not  impossible  but 
that  the  patent  might  have  been  valid.  The  principle  is,  that  though 
ingenious  men  ought  to  be  rewarded  for  their  discoveries,  the  public  at 
large  and  other  ingenious  men  ought  not  to  be  restrained  from  doing 
whatever  is  not  peculiar  to  the  process  employed  by  the  patentee.  The 
specification  in  this  case,  from  beginning  to  end,  refers  to  the  advantages 
to  be  derived  from  the  exclusion  of  starch  in  the  manufacture  of  sail- 
cloth ;  and  as  that  is  not  a  discovery  which  the  plaintiff  can  call  his  own, 
his  patent  cannot  be  sustained. 

Rule  absolute  for  a  nonsuit 


JENKINS  and  Another  v.  REYNOLDS.— p.  14. 

**  To  the  amount  of  100^  consider  me  u  security  on  J.  C.'s  socount  (dgned  and  dated.*^ 
//dcA  not  a  sufficient  memorandum  (under  29  Car.  2,  c  8,  a.  4,)  of  an  agreement  to 
pay  for  the  defoult  of  J.  C. 

In  this  case,  the  first  count  of  the  declaration  stated,  that,  on  the 
27th  April,  1815,  in  consideration  that  the  plaintiffs,.at  the  request  of 
the  defendant,  would  sell  and  deliver  on  credit,  to  James  Cowing  and 
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Co.  certain  goods,  wares,  and  merchandises,  the  defendant  undertook 
and  promised  the  plaintiffs  to  be  security  to  them  on  tlie  account  of  the 
said  James  Cowing,  by  the  style,  &c.,  of  James  Cowing  ana  v^o.,  lo 
the  amount  of  100/.  That  the  plaintiffs  confiding  in  the  promise,  did 
afterwards,  on  divers  days  and  times,  sell  and  deliver  to  Cowing,  on 
certain  credit,  agreed  upon  between  the  plaintiffs  and  the  said  Cowing, 
divers  goods,  wares,  and  merchandises,  amounting  in  the  whole  to 
300/. ;  and  that  although  the  said  credit  and  time  of  payment  had  long 
since  elapsed.  Cowing  had  not  paid,  whereof  the  defendant  had  notice; 
yet  that  he  had  not  paid  the  plaintiffs  the  said  sum  of  100/.,  or  any 
part  thereof,  but  the  whole  remained  due.  The  second  count  stated, 
that,  in  consideration  that  the  plaintiffs,  at  the  like  request  of  the  de- 
fendant, would  sell  and  deliver  on  credit  to  Cowing,  certain  other 
goods,  &.C.,  the  defendant  undertook  and  promised  the  plaintiffs  *o  be 
accountable  to  them  for  the  payment,  by  Cowing,  of  the  price  ol  «uch 
last-mentioned  goods,  to  the  amount  of  100/.  The  count  then  pro- 
ceeded with  similar  averments,  as  in  the  first  count,  and  assigned 
breach  accordingly.  The  declaration  also  contained  counts  for  goods 
sold  and  deUvered,  and  money  paid,  laid  out,  and  expended  by  the 
plaintiffs  to  the  defendant's  use,  and  on  account  stated. 

The  defendant  having  pleaded  the  gerieral  issue,  the  cause  came  on 
to  be  tried  before  Dallas,  C.  J.,  at  the  Westminster  sittings  after  Hil- 
ary term,  1820,  when  a  verdict  was  found  for  the  plaintiffs,  damages 
100/.,  subject  to  the  opinion  of  the  Court  on  the  following  case,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  motion  was 
accordingly  made,  and  a  rule  to  show  cause  granted,  which  rule  com- 
ing on  in  last  Hilary  term,  the  Court  ordered  the  question  to  be  brought 
before  them  on  the  following  case. 

The  plaintiffs  are  Manchester  warehousemen,  and  had  had  dealings 
with  James  Cowing,  who  had  carried  on  business  in  the  style  and  firm 
mentioned  in  the  declaration,  and  had  become  bankrupt  shortly  before 
April,  1815.  On  or  about  the  27th  April,  1815,  Cowing  delivered  the 
following  letter,  which  was  written  and  signed  by  the  defendant,  to  the 
plaintiffs,  viz. : 

«  To  Messrs.  Jenkins  and  Jones 
«  Gentlemen, 

«  To  the  amount  of  100/.,  be  pleased  to  consider  me  as  security  on 
Mr.  James  Cowing  and  Co.'s  account. 

**  I  am,  gentlemen,  your  obedient  servant, 

«  Samuel  W.  Reynolds,  47,  Poland  Street.'* 

1815,  April  27. 

Subsequently  to  the  delivery  of  thfs  letter  to  the  plaintiffs,  they  sup- 
plied Cowing  with  several  parcels  of  goods  on  credit  at  several  times, 
between  the  27th  of  April,  1815,  and  the  month  of  September,  1819, 
to  a  large  amount,  and  in  the  month  of  September,  1819,  Cowing  again 
stopped  payment,  and  there  being  upwards  of  200/.  due  from  him  to 
them  on  account  of  goods  supplied,  this  action  was  brought,  for  the 
purpose  of  recovering  100/.  from  the  defendant,  by  virtue  of  and 
under  his  letter  of  the  27th  April,  ldl5|  and  the  question  for  the  opin- 
ion of  the  Court  * 
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Whether  the  plaintiffs  are  entitled  to  recover  that  sum  from  the 
defendant?  If  the  Court  should  be  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  in  this  action,  the  verdict  is  to  stand;  but 
if  the  Court  should  be  of  a  contrary  opinion,  then  a  nonsuit  is  to  be 
entered. 

Peake,  Serjt.,  for  the  plaintiffs.  Before  the  passing  of  the  statute 
of  frauds,  any  promise  by  one  person  to  pay  the  debt,  or  answer  for 
the  miscarriage  of  another,  would  have  been  binding,  though  there  was 
no  written  evidence  of  the  promise ;  and  the  act  was  passed,  not  to  vary 
the  liability  of  such  a  party,  but  merely  to  alter  the  evidence  by  which 
such  liability  should  be  established.  The  intention  of  the  framers  was, 
to  save  a  party  from  being  charged,  by  perjury,  with  a  contract  to 
which  he  might  be  an  entire  stranger ;  and  it  should  seem,  therefore, 
that  any  memorandum,  however  scanty,  if  signed  by  the  party  to  he 
charged,  would  completely  exclude  the  mischief  proposed  to  be  obviated 
by  the  statute.  A  consideration,  indeed,  is  necessary  to  the  validity 
of  the  promise,  at  present,  as  well  as  before  the  statute  was  pas8e<i ; 
but  that  consideration  being  stated  in  the  declaration,  and  duly  proved, 
the  object  of  the  statute,  with  respect  to  evidence  of  the  mere  existence 
of  the  agreement,  is  sufficiently  answered  by  a  bare  memorandum  of  tlie 
contract.  It  can  be  no  more  necessary  to  set  out  the  whole  agreement 
under  the  4th  section  than  under  the  17th  section  of  the  statute,  and 
under  that  section  it  has  been  expressly  decided,'*'  that  a  bare  memo- 
randum signed  by  the  party  is  sufficient.  It  should  seem,  therefore, 
that  Wain  v.  WarlterSy  6  East,  10,  where  a  different  doctrine  is  held, 
cannot  be  well  decided.  Stadt  v.  Lilly  9  East,  348,  and  Bateman  v. 
PhillipSy  15  East,  272,  are  authorities  in  favour  of  the  plaintiffs';  and 
in  Ooodman  v.  Chase^  1  B.  &  A.  299,  Abbott,  J.,  says,  "  Suppose  a 
promissory  note  in  these  words,  I  hereby  agree  to  pay  the  bearer  20/., 
would  not  that  be  a  good  negotiable  security,  and  available  in  law  ?" 
It  seems,  from  Morris  v.  Stacey^  1  Holt,  N.  P.  C.  154,  that  Gibbs,  C. 
J.,  disapproved  of  Wain  v.  WarUers;  and  in  Ux  parte  Minety  14  Ves. 
jun.  190,  Lord  Elbon  has  directly  impugned  Wain,  v.  WarUers;  and 
though  it  may  be  difficult  to  understand  what  is  there  said  about  con- 
siderations. Lord  Eldon  probably  meant,  it  was  not  necessary  that,  in 
cases  of  this  description,  there  should  be  a  beneficial  consideration 
moving  to  the  defendant.  In  Ex  parte  Gardom^  15  Yes.  jun.  288,  he 
implies,  that  it  is  immaterial  whether  the  consideration  to  the  defend- 
ant appear  p^  the  writing.  If  the  word  agreement,  in  the  fourth  section 
of  the  statute,  is  to  be  taken  in  its  strict  sense,  as  implying  the  whole 
terms  of  the  eontract,  then  are  all  the  cases  in  equity,  enforcing  agree- 
ments signed  by  a  single  party,  wrongly  decided ;  as  Bird  v.  BUme^ 
2  Vent.  361,  Moore  v.  Hart,  1  Vern.  110,  Seton  v.  Slade,  7  Ves.  jun. 
265,  Fowle  v.  Freeman^  9  Ves.  jun.  350.  At  all  events,  it  may  be 
contended,  that  the  consideration  here  is  sufficiently  expressed,  when 
it  appears  to  be  the  giving  credit  to  Cowing. 

Mullock^  Serjt.,  for  the  defendant.   The  consideration  for  the  defend 

•  Egerton  t.  MaUhew9,  6  East,  807. 
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ant's  promise  nowhere  appears.  Before  the  statute,  a  promise  without 
consideration  would  have  heen  void,  and  the  reducing  such  a  promise 
to  writing,  under  the  direction  of  the  statute,  will  not  render  it  valid. 
Forth  V.  Stanton,  1  Saund.  209,  Rann  v.  Hughes,  7  T.  R.  850  n. 
Therefore,  if  this  agreement  had  been  put  on  record,  it  would  have 
been  bad  in  arrest  of  judgment ;  any  parol  evidence  of  an  agreement 
with  a  sufficient  consideration,  would  have  been  a  variance  from  the 
contract  stated  on  record,  and,  if  admitted,  might  have  let  in  all  the 
mischief  which  the  statute  proposes  to  prevent ;  for  perjury  concerning 
the  consideration,  might  cause  as  much  injustice  as  perjury  concerning 
the  existence  of  the  agreement.  Memoranda  under  the  17th  section 
of  the  statute  always  refer  to  the  object  of  sale,  and  therefore  include 
the  consideration.  Lyon  v.  Lamb,  Fell  on  Merc.  Guar.  260,  2d  ed. 
In  all  the  cases  in  Chancery  touching  specific  performance,  the  letters 
on  which  the  decree  has  turned  state  the  terms  of  the  agreement.  The 
consideration  also  appeared  in  Bird  v.  Blo88e,  and  Fowle  v.  Freeman. 
As  to  Fx  parte  Minet,  it  is  impossible  to  understand  what  the  Chancel- 
lor is  there  made  by  the  reporter  to  say  about  considerations,  the 
doctrine  laid  down  being  contrary  to  the  uniform  course  of  the  common 
law.  Sadler  v.  Hawkes,  1  Roll.  Ab.  27,  pi.  49.  But  Ex  parte  Minet 
and  Ex  parte  Q-ardom  are  the  same  in  effect  as  Stadt  v.  lAll,  where 
the  consideration  sufficiently  appears.  So  that  there  seems  to  be  no 
reason  for  impugning  the  authority  of  Wain  v.  WarUer%,  which  has 
been  expressly  upheld  in  the  late  case  of  Saunders  v.  Wakefield,  4  B. 
&  A.  095. 

Peake  was  heard  in  jreply. 

Dallas,  C.  J.  This  question  arises  on  the  construction  of  the  fourth 
section  of  the  statute  29  Car.  3  c.  3,  s.  4,  and  it  has  been  considered  on 
two  grounds ;  first,  as  if  it  were  an  original  question,  on  the  construe* 
tion  of  the  statute;  secondly,  not  as  an  original  question,  but  at  a  point 
already  affected  by  various  decisions. 

I  shall  consider  it  first  on  the  first  ground;  and,  the  question  turning 
on  the  construction  of  a  statute,  we  must  have  recourse  to  those  rules 
b'r  which  the  intent  of  statutes  of  doubtful  meaning  is  usually  ex- 
pounded ;  we  must,  therefore,  consider  what  the  law  was  previously 
to  the  passing  of  that  statute.  It  is  agreed  that  previously  to  the  pass- 
ing of  that  statute,  no  writing  was  necessary  for  the  validity  of  a  con- 
tract such  as  the  present,  and  it  is  also  agreed  that,  before  the  passing 
of  the  statute  as  well  as  since,  a  consideration  was  necessary.  That 
being  so,  and  considering  the  object  of  the  statute,  let  us  see  whether 
the  statute  has  made  any  diflference  between  a  promise  and  its  consid- 
eration, so  as  to  fall  into  this  inconsistency,  that,  while  it  requires  the 
promise  to  be  in  writing,  it  allows  the  consideration  for  it  to  be  com- 
mitted to  oral  testimony;  and  it  seems  to  me  that  this  would  be  a  strong 
conclusion  to  come  to,  because,  if  the  design  of  the  statute  were  to  ob- 
viate the  mischief  of  perjury,  that  design  would  not  be  accomplished 
unless  the  consideration,  as  well  as  the  promise,  were  reduced  to  wri- 
ting. However,  we  must  recur  to  the  words  of  the  statute ;  they  are, 
^  No  action  sliall  be  brought  whereby  to  charge  the  defendant  upon 
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any  special  promise  to  answer  for  the  debt^  default,  or  miscarriage  of 
anotlier  person, — ^unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  cliarged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised."  Now,  on  the  one  side,  it  is 
contended,  that  promise  and  agreement  in  this  clause  are  synonymous, 
And  that  a  promise  in  writing  to  pay  the  debt  of  another,  is  in  fact  the 
agreement  or  undertaking  to  do  so ;  but  that  depends  on  the  construc- 
tion of  the  word  promise,  accompanied  as  it  is  by  the  words  at  the  end 
of  the  clause,  and  upon  those  words  there  is  the  same  reason  for  having 
the  consideration  in  writing,  as  for  having  the  promise  in  writing,  be- 
cause the  consideration  is  part  of  the  agreement  betwen  the  parties.  I 
should  say,  as  was  said  by  Lawrence,  J.,  in  fVain  v.  fVar/iers,  "  If 
the  question  had  arisen  merely  on  the  first  part  of  the  clause,  I  con- 
ceive that  it  would  only  have  been  necessary  that  the  promise  should 
have  been  stated  in  writing ;  but  it  goes  on  to  direct  that  no  person 
shall  be  charged  on  such  promise  unless  the  agreement,  or  some  note 
or  memorandum  thereof,  that  is,  of  the  agreement,  be  in  writhig;  which 
shows  that  the  word  agreement  was  meant  to  be  used  in  a  sense  ditfer- 
ent  from  promise,  and  that  something  besides  the  mere  promise  was 
required  to  be  stated.  And  as  the  consideration  for  the  promise  is  part 
of  the  agreement,  that  ought  also  to  be  stated  in  writing."  But  the 
statute  seems  to  me  to  distinguish  between  promise  and  agreement ; 
for,  unless  such  distinction  had  been  intended,  it  would  have  been  ma- 
terial to  say,  that  no  action  should  be  brought  on  any  promise,  unless 
the  promise  were  in  writing;  but,  instead  of  adopting  the  word  prom- 
ise in  the  last  part  of  the  clause,  the  legislature  has  employed  a  differ- 
ent word,  namely,  the  word  agreement,  and  no  one  can  say  that  prom- 
ise and  agreemetit  are  the  same  in  their  popular  signification.  In  the 
construction  of  the  clause,  the  terms  to  be  attended  to  are,  promise, 
agreement,  and  memorandum  in  writing.  What  is  an  agreement,  but 
the  consent  of  two  persons  to  the  same  thing  ? — and,  to  render  that 
valid,  there  must  be  a  consideration.  If,  therefore,  agreement  means 
more  than  promise,  the  agreement  itself,  or  some  note  or  memorandum 
of  it  must  appear;  by  memorandum,  I  mean  not  the  whole  detail  of 
what  has  been  agreed  on,  but  such  a  note  as  to  render  oral  testimony 
unnecessary,  towards  proving  what  is  of  the  essence  of  the  contract. 

Therefore,  without  going  through  the  authorities,  I  am  of  opinion 
that  the  consideration  does  not  appear  upon  writing,  and  that,  there- 
fore, the  terms  of  the  statute  have  not  been  complied  with :  but,  with- 
out any  invidious  distinction,  the  weight  of  the  authority  is  this  way ; 
first,  in  fVain  and  fVar/terSy  then  in  Lyon  v.  Lamb,  and  now  lately 
in  Saunders  v.  Wakefield, 

Park,  J.  Agreeing  as  I  do  in  all  that  has  fallen  from  my  Lord 
Chief  Justice,  it  is  not  necessary  for  me  to  consider  the  question  before 
us  at  great  length ;  but  looking  at  the  statute,  I  should  say  that  no 
doubt  could  exist  on  the  subject.  If,  before  the  passage  of  the  statute, 
a  consideration  was  necessary  to  the  validity  of  an  agreement,  it  would 
be  singular,  if  the  object  of  the  statute  was  to  exclude  perjury,  that 
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the  consideration  should  not  be  reduced  to  writing  as  well  as  the 
promise ;  although,  therefore,  the  rule  of  law  was  so  far  altered  by  the 
statute,  as  to  render  writing  necessary,  where  oral  testimony  would 
have  sufficed  before,  yet  all  that  was  essential  to  be  proved  before  by 
oral  testimony,  must  now  appear  on  the  face  of  the  writing. 

It  has  been  argued,  that  there  are  no  grounds  for  any  distinction 
between  the  matters  disposed  of  in  the  17th  section  of  the  statute,  and 
those  mentioned  in  the  4th.  But  as  the  17th  relates  to  the  sale  of  pro- 
perty,  the  memorandum  under  that  section  must  show  the  considera- 
tion when  it  refers  to  the  subject  of  sale ;  while,  under  the  4th  section, 
which  relates  to  contracts  for  the  benefit  of  a  third  person,  the  consid- 
eration cannot  be  known  unless  distinctly  expressed,  and  it  is  this  cir- 
cumstance which  manifestly  distinguishes  Wain  v.  IVarlters  from 
Egerton  v.  Matthews.  To  advert  to  the  case  of  Wain  v.  Warlters. 
The  judges  who  decided  that  case  were  all  of  them  persons  of  great 
eminence,  and  the  matter  was  duly  considered.  They  all  go  at  length 
into  the  question,  and  come  to  a  clear  conclusion,  that  the  considera- 
tion must  appear.  I  do  not  go  into  the  question,  whether  the  fact  was 
well  decided  in  Wain  v.  Warlters^  (because  there  may  be  difierent 
opinions,  as  to  whether  or  no  a  consideration  did  appear  on  the  instru 
ment  which  was  there  the  subject  of  discussion,)  but  on  principle  the 
decision  was  right.  In  Egerton  v.  Matthews,  the  judges  do  not  shake 
the  decision  in  Wain  v.  WarlterSy  and  Egerton  v.  Matthews  came 
on  some  time  after  Wain  v.  Warlters  had  been  the  subject  of  general 
discussion.  Then,  in  1807,  came  Lyon  v.  Lamb,  in  which  the  judges 
were  unanimous,  (whether  they  were  right  as  to  the  fact,  whether  or 
no  a  consideration  did  in  that  case  actually  appear,  I  do  not  say,)  but 
on  principle  they  held,  that  the  consideration  must  appear.  The  Lord 
Chief  Baron  says,  (Fell  on  Merc.  Guar.  260,*  2d  ed.)  "a  promise  may 
be  voluntary,  but  an  agreement  to  be  binding  must  contain  a  mutual 
engagement  upon  an  adequate  consideration :  and  to  prevent  frauds 
and  perjuries  within  the  meaning  and  scope  of  the  statute,  such  en- 
gagement and  consideration  should  be  in  writing ;  otherwise  a  door  is 
open  to  all  the  evils  which  the  statute  was  meant  to  remedy." 

In  Saunders  v.  Wakefield,  four  new  judges  of  the  King's  Bench 
have  just  determined,  that  an  agreement  on  which  the  consideration 
does  not  appear  is  void  under  the  statute,  and  they  have  expressly  up- 
held Wain  V.  Warlters;  so  that  here  are  twelve  judges  all  concurring 
in  the  same  opinion.  It  is  urged,  indeed,  that  we  decide  against  the 
opinion  of  a  very  learned  person  in  another  court,  but  in  all  the  cases 
decided  by  him,  the  consideration  has  as  sufficiently  appeared,  as  it  did 
in  Stadt  v.  Lill,  Bateman  v.  Phillips,  and  Morris  v.  Slacey.  We 
have  also  been  pressed  with  the  opinion  of  Gibbs,  C.  J.,  but  in  Morris 
V.  Stacey,  where  that  opinion  is  given,  the  consideiation  appeared,  and 
the  opinion  itself  is  by  no  means  clear  or  decisive.  As  no  consider- 
ation whatever  is  expressed  in  the  present  case,  the  promise  might 
have  been  made  to  cover  a  gambling  debt,  or  any  other  transaction  of 
the  most  improper  description.  The  incUnation,  therefore,  of  my  mind 
is,  to  support  the  decision  of  Wain  v.  Warlters. 
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BuHnouGH,  J.  It  is  not  necessary  for  us  to  refer  to  the  case  of 
fVain  V.  fVarlters ;  we  may  act  on  the  principle ;  and  the  principle 
is,  that  the  substance  of  the  agreement  must  appear  on  the  memoran- 
dum. Now,  the  consideration  is  the  most  material  part  of  the  sub- 
stance of  the  agreement ;  but  in  this  agreement  there  is  no  statement 
of  any  consideration  whatever,  so  that  if  an  agreement  with  a  consid- 
eration had  been  given  in  evidence,  the  agreement  described  in  the 
declaration  would  have  varied  from  the  agreement  so  given  in  evi- 
dence. The  case  of  Wain  v  fVarlters,  (if  it  were  necessary  to  refer 
to  it,)  has  been  acted  on  by  twelve  judges,  and  are  we  to  say  that  they 
have  been  all  mistaken  ?  I  am  of  opinion,  that  the  plaintiffs  are  nor 
entitled  to  recover. 

RiCHARDsow,  J.  The  object  of  the  statute  of  frauds  was  to  prevent 
perjury  or  subornation  of  perjury,  by  causing  that  to  be  reduced  to 
writing,  which  before  might  have  been  proved  by  oral  testimony,  and 
such  a  construction  ought  to  be  put  on  ttie  clause  in  question  as  will 
best  effect  the  intentions  of  the  legislature.  Now,  is  this  memorandum 
such  as  will  satisfy  those  intentions?  On  the  face  of  the  memorandum, 
it  does  not  appear  whether  the  agreement  relates  to  a  past  or  a  future 
transaction ;  it  might  apply  to  either,  or  even  to  an  illegal  debt ; 
whatever  is  necessary  to  render  it  available  must  be  supplied  by  oral 
testimony,  and  with  that  view  the  declaration  is  framed,  stating  the 
promise  to  have  applied  to  a  future  supply  of  gooda  Supposing  that 
to  have  been  so,  and  suppose  the  plaintiffs,  instead  of  supplying  goods 
had  advanced  money, — that  would  not  have  fallen  within  the  intention 
of  the  guaranty,  but  it  would  have  rested  altogether  on  the  conscience 
of  the  witness,  to  say  whether  the  guaranty  applied  to  the  one  or  the 
other ;  and  parol  evidence  so  let  in  would  lead  to  the  very  perjury,  or 
subornation,  which  it  was  the  object  of  the  statute  to  exclude.  The 
statute  requires  that  the  substance  of  the  cause  of  action  should  appear 
in  writing,  and  the  consideration  is  the  substance  of  an  agreement.  But 
they  who  framed  the  clause  were  aware  that  it  would  he  dangerous  to 
leave  the  word  agreement  unaccompanied,  because,  that  might  have 
occasioned  difficulty  through  excess  of  strictness ;  they,  therefore,  al- 
lowed a  memorandum  of  the  agreement  to  be  made,  which,  though  it 
should  not  state  the  whole  agreement  in  detail,  should  sufficiently  dis- 
close the  substantial  cause  of  action.  And  this  is  the  meaning  of  what 
fell  from  the  Court  in  the  case  of  Wain  v.  Warlters,  It  is  not  neces- 
sary now  to  decide,  whether  the  application  of  the  principle  was  right, 
but  whether  the  principle  itself  recognized  in  that  case  was  right.  In 
Stadt  V.  Lillj  it  was  decided,  that  a  guaranty  did  satisfy  the  terms  of  the 
statute,  because  the  guaranty  imported,  that  the  promise  was  made 
concerning  a  delivery  of  goods,  and  that  would  be  a  good  consideration. 
So  in,  Bateman  v.  Phillips,  the  consideration  was  sufficiently  shown; 
but  it  has  been  urged, that  in  Egerton  v.  Matthews,dL  construction  has 
Deen  put  on  the  17th  section  of  the  statute,  different  from  the  construct- 
ion put  on  the  4th.  I  think  not ;  nor  was  that  necessary,  for  the  con- 
sideration of  the  promise  sufficiently  appeared  in  the  case.    The  words 
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ot  the  17th  section  are,  <<  That  some  note  or  memorandnm  in  writing 
of  the  bargain  he  made  and  signed."  Suppose  a  person  on  buying 
goods  were  to  give  as  a  memorandum,  ^  I  will  pay  50/."  I  think  that 
would  not  be  a  good  note  of  the  bargain  under  the  17th  section ;  but 
in  Egerton  v.  MatihewSy  the  ground  of  the  promise  was  sufficiently 
shown,  so  that,  by  that  case  the  Court  of  King's  Bench  have  not  shaken 
the  case  of  Wain  v.  Warlters,  Lyon  v.  Lamb,  and  Saunders  v 
Wakefield^  are  both  in  point,  and  the  latter  is  very  near  the  present 
case,  though  perhaps  the  note  or  memorandum  in  Saunders  v.  Wake* 
field,  is  the  more  full  of  the  two.  As  to  the  dictum  of  the  Lord  Chkn- 
eellor,  I  do  not  find  any  decision  of  his  conflicting  with  the  doctrine 
now  laid  down :  no  equity  case  has  been  ci&d  inconsistent  with  Wavf 
V.  Warlters,as  the  consideration  has  appeared  in  all  of  them.  Neitlier 
the  judges  who  decided  Wain  v.  Warliersy  nor  those  who  have  up- 
held that  case,  ever  meant  to  say  that  both  parties  should  sign  the 
agreement,  but  only  the  party  to  be  charged  by  it,  and  that  the  conside- 
ration should  sufficiently  appear.  No  consideration  appears  on  the 
agreement  in  this  case,  and  therefore,  there  must  be  a 

Judgment  of  nonsuit 


ADAMS,  Gent.,  v.  LUCK.— p.  25. 

Amendment 

The  Court  allowed  Hullock,  Serjt.,  (on  payment  of  costs  and  the 
costs  of  the  rule  by  the  plaintiff,)  to  amend,  (See  Walker  v.  Hawkey, 
5  Taunt.  853,)  the  return  of  his  attachment  of  privilege  in  this  cause, 
which  Vaughan,  Serjt.,  on  the  authority  of  Miles  v.  Bond,  1  Str.  399, 
and  Kenworthy  v.  Peppiat,*  had  obtained  a  rule  nisi  to  set  aside  for 
the  irregularity  of  being  returnable  after  the  essoin  day  and  before  the 
quarto  die  post,  insiesid  of  being  returnable  on  a  day  certain  in  full  term. 

*  4  D.  &  A.  288.    In  this  case  the  amendment  wu  refused.  . 


FRANCIS  V.  NEAVE,  Bart,  Sheriff  of  ESSEX.— p.  26. 

Ill  action  for  an  escape,  the  sheriff's  authority  for  appointing  a  bailiff,  was  proved  by  a  pei^ 
SOD  belonging  to  the  sheriff's  office,  who  had  endorsed  the  bailiff *s  name  on  the  writ  pro- 
duced :  a  venlict  having  been  found  for  the  plaintifi^  the  Court  refused  to  sat  it  aside,  hold- 
ing this  proof  was  sufficient 

This  action  against  the  sheriff  of  Essex  for  an  escape  was  tried  be 
fore  Wood,  B.,  at  the  last  Essex  assizes,  when  the  defendant  was  con- 
nected with  the  officer  by  whom  the  escape  was  permitted,  by  a  witness 
who  produced  the  writ,  and  said  he  belonged  to  the  sheriff's  office; 
and  the  writ  came  to  the  office  from  the  plaintiff's  agent,  marked 
with  the  bailiff's  name,  and  that  he  (the  witness)  again  endorsed  the 


586  Francis  v.  Neave.   T.  T.  1821.  [26 

bailiff  ^s  name  on  it.     The  writ  produced  bore  the  two  endorsements. 
A  verdict  having  been  found  for  the  plaintiff, 

Taddi/f  Serjt.,  in  the  last  term,  had  obtained  a  rule  nisi  to  set  aside 
this  verdict  and  enter  a  verdict  for  the  defendant,  on  the  ground  that 
the  sheriff  could  only  be  connected  with  the  execution  of  the  writ  in 
question,  by  showing  that  he  had  authorized  the  bailiff  who  put  it  in 
force,  {Hiil  v.  Sheriff  of  Middlesex,  7  Taunt.  8,)  and  that  in  order  to 
show  such  authority,  the  officer  ought  to  have  been  called,  or  his  war- 
rant produced. 

Peily  Serjt.,  contra,  contended  that  such  authority  was  sufficiently 
shown,  by  the  circumstance  of  the  writ  having  been  seen  in  the  sheriff's 
office  with  the  bailiff's  name  on  it. 

Taddy  having  been  heard  in  reply. 

The  Court  thought  the  sheriff's  authority  sufficiently  proved;  and 
having  referred  to  Fermor  v.  Philips j^  discharged  the  rule. 

Rule  dischargiKi. 

*  The  Reporters  have  procnred  the  foUowini;  note  of  this  caie  from  a  gentleman  at  the 
Bar. 

FERMOR  V.  PHILIPS,  Esq.,  Sheriff  of  OXFORDSHIRE. 

In  an  action  for  an  escape,  the  writ  in  the  former  action  being  produced,  bearing  an  en- 
dorsement purporting  to  record  the  sheriff's  delivery  of  a  warrant  to  B..  and  B.,  on  be* 
ing  called,  stating  that  be  had  delivered  the  warrant  to  another,  who  did  not  produce  it: 
Held,  that  it  ought  to  have  been  left  to  the  jury  to-,  say  whether  B.  acted  under  the  sh» 
riff's  authority 

AcTioir  for  an  escape,  tried  before  BcaRouoH,  J.,  Middlesex  sittings  after  Hilary  term, 
1817. 

On  the  writ  in  the  former  action  (which  was  produced  to  connect  the  defendant  with  hu 
bailiff)  were  endorsed  the  words,  "  Warrant  to  Bloxham,  6th  November,  1816.'*  Bloxham, 
who  was  called,  raid  he  had  delivered  the  warrant  to  a  person  who  did  not  produce  it  Brn« 
BOUGH,  J.,  was  of  opinion  that  the  endorsement  on  the  writ  was  not  sufficient  to  connect  the 
sheriff  with  Bloxham,  and  the  plaintiff  was  nonsuited. 

On  a  motion  for  a  new  trial  in  Easter  term,  1817,  this  Court  held,  that  it  ought  to  have 
been  left  to  the  jury  to  say  whether  Bloxham  acted  under  the  authority  of  the  defendant,  the 
enuorsement  on  the  writ  being />nmay<ieie  evidence  that  he  did  so  act 


POCOCK  and  Another,  v.  GEORGE  BISHOP  of  LINCOLN,  and 

Others, — ^p.  27. 

**  I  do  give  to  my  son  R.  the  perpetual  advowson  of  H.  B.,  in  Leicestershire,  and  my  mana 
of  S.,  and  all  my  lands  in  Northamptonshire:  Held^  by  three  Judges,  (Parke,  J.,  dUsenl¥ 
ente,)  thst  this  devise  gave  only  an  estate  for  life  in  the  advowson  to  the  son  R.,  though  hi 
St  the  time  of  making  the  will,  was  incumbent  of  the  living. 

Qiiare  impedit.  The  plaintiffs,  by  their  declaration,  claimed 
through  several  mesne  conveyance,  the  advowson  of  Husbands  Bos- 
worth  under  Thomas  Pearce,heir  of  Richard  Pearce  (the  father.)  The 
plea  stated,  that  Richard  Pearce,  (the  son,)  having  been  presented  by 
his  father  on  the  2d  September,  1790,  was  incumbent  of  Husbands  Bos- 
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worth  at  me  time  of  a  devise  bearing  date  the  20th  May,  1795,  by 
which  devise  Richard  Pearce,  (the  father)  gave  and  disposed  of  all  his 
worldly  goods  as  follows :  To  his  son  Thomas  the  manor  of  Flamstead, 
and  all  his  lands  in  the  parish  of  Radburn,  and  all  rents  that  should  be 
due  at  his  death :  but  if  no  children  should  be  born  in  wedlock,  then  he 
gave  the  above  to  his  son  Richard ;  and  if  he  should  have  no  child 
born  in  wedlock,  then  he  gave  all  his  lands  and  estates  in  the  counties 
of  Hertford  and  Middlesex  to  his  daughter,  and  her  heirs ;  the  will  then 
contained  the  following  words;  "  I  do  give  to  my  son  Richard  the  per- 
petual advowson  of  Husbands  Bos  worth,  in  Leicestershire,  and  my 
manor  of  Stanwick,  and  all  my  lands  in  Northamptonshire."  Then 
followed  a  devise  to  his  son  Zachary,  of  all  the  devisor's  freehold 
houses,  and  all  his  lease  houses,  at  his  death,  that  were  no  part  of  the 
trade ;  and.  after  other  legacies,  the  devisor  gave  all  his  South  Sea  an- 
nuities to  his  son  Richard,  &c.  The  plea  further  stated,. that  Richard, 
(the  father,)  died  on  the  10th  January,  1800,  and  that  the  son  Richard 
took  under  the  will  an  estate  in  fee  in  the  advowson,  and  by  will  de- 
vised the  advowson  to  the  defendants,  their  heirs  and  assigns,  and  that 
Richard  the  son  died  ;  whereupon  the  defendants  became  seized,  for 
which  reason,  &c.  Special  demurrer  and  joinder.  The  question  was, 
whether  the  devise  of  the  perpetual  advowson  of  Husbands  Bosworth 
to  the  son,  Richard  Pearce,  above  set  forth,  gave  an  estate  in  fee  to  the 
said  Richard. 

The  case  was  argued  on  a  former  day  in  this  term,  by  Bosanquety 
Serjt.,  for  the  plaintiffs,  and  Vaughauy  Serjt.,  fo   the  defendants. 

Argument  for  the  plaintiffs.  Richard  only  took  an  estate  for  life 
in  the  advowson.  Conveyances  of  advowson  are  subject  to  the  same 
rales  as  conveyances  of  land,  tithes,  or  common,  Go.  Litt.  4  a,  in 
which  more  than  a  life  estate  does  not  pass,  unless  words  of  inherit- 
ance  are  employed :  but  there  is  nothing  in  the  word  advowson  itself 
which  in  a  deed  would  pass  a  fee,  and  a  will  is  construed  in  the  same 
manner  as  a  deed,  unless  some  intention  which  such  a  mode  of  con- 
struction would  defeat,  plainly  appears  in  the  will.  Davis  v.  Kemp^ 
Carter,  5,  6.  Wildes  case,  Rep.  16.  Bale  v.  Ooleman,  8  Vin.  J^hr. 
Devise,  D.  b,  pi.  7.  No  such  intention  appears  on  this  will ;  as  it  has 
already  been  decided  with  respect  to  the  lands  and  manors  which  are 
mentioned  in  the  same  sentence,  JDoe  dem.  Crutchfield  v.  Pearce,  1 
Price,  364 ;  and  the  heir  at  law  can  only  be  disinherited  by  express 
words,  Denn  v.  Q-ashin,  Dougl.  759.*  It  is  clear  that  a  devise  of 
tithes,  right  of  common,  or  any  incorporeal  hereditament,  would  not 
pass  a  fee,  unless  accompanied  by  words  of  inheritance,  or  words 
equivalent  thereto.  And  so  it  must  be  if  the  devise  were  simply  of 
AU  advowson.  Here,  indeed,  a  question  is  raised  on  the  expression 
"  perpetual  advowson  ;*'  but  the  word  perpetual  joined  to  advowson  is 
only  a  descriptionf  of  the  thing  in  which  the  devisor  had  an  inherit- 
ance, not  a  description  of  his  inheritance  in  the  thing.  An  advowson 
is  not  styled  perpetual,  because  the  patron  has  a  f^e  in  it,  but  because 

*  See  1  Roberts  on  Wills,  496,  &o.,  where  the  cases  on  introductory  words  are  collected, 
t  Per  Bajley,  J.,  in  Doe  ▼.  Wood,  1  B.  &  A.  523. 
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the  order  of  presentation  is  uninterrupted  in  one  person :  the  patron 
may  have  a  fee  where  he  does  not  enjoy  the  perpetual  right  of  pre- 
sentation; as  where  the  advowson  has  gone  to  parceners,  and  the 
several  patrons  have  a  fee  in  their  alternate  right  of  presentation. 
So,  on  the  other  hand,  the  patron  may  limit  a  perpetual  advowson  for 
a  term  of  years,  the  effect  of  which  will  be  to  give  the  lessee  the  unin- 
terrupted right  of  presentation  durins  that  term.  The  cases  on  the 
word  hereditament^  in  principle,  bear  directly  on  this  point.  No  word 
of  itself  seems  more  expressly  to  point  to  an  inheritance.  Tet  a  devise 
to  A.  of  all  hereditaments  gives  him  only  an  estate  for  life.  Denn  v. 
Mellor,  6  T.  R,  58.  Dae  v.  AUen^  8  T.  R.  603.  If  a  devisor  were 
to  devise  "  his  fee  farm  rents,"  without  more  words,  only  an  estate  for 
life  would  pass,  aliter  if  he  were  to  devise  his  rents  in  fee.  In  Loveacres 
V.  Blight  J  Cowp.  852,  the  words,  "  freely  to  be  possessed  and  enjoyed," 
were  held  to  carry  a  fee,  because  the  estate  was  charged  with  pay- 
ments ;  but  the  Court  of  King*s  Bench  held,  that  where  there  was  no 
charge,  only  an  estate  for  life  passed.  Goodright  dem,  Drewry  v. 
Barrony  11  East,  220.  The  same  principle  applied  to  reversions, 
appears  in  Peiton  v.  BankSy  1  Vern.  65.  It  may  be  urged,  that,  as 
Richard  was  already  incumbent,  if  he  did  not  take  a  fee  by  the  devise, 
he  was  not  benefited  by  it ;  but  being  only  incumbent,  and  not  tenant 
for  life  of  the  advowson,  he  was  enabled  by  this  devise  to  vacate  and 
present,  and  so,  perhaps,  to  provide  for  a  son. 

Argument  for  the  defendants.  The  principles  laid  down  and  cases 
adduced  by  the  other  side  do  not  apply  to  devises  of  incorporeal  here- 
ditaments ;  more  especially  of  such  a  nature  as  advowsons,  which  are 
a  species  of  property  suigeneris^  the  incidents  of  which  differ  altogether 
from  the  incidents  of  other  real  property.  Thus,  where  an  advowson 
is  mortgaged  or  goes  to  the  assignee  of  a  bankrupt,  the  mortgagee  or 
assignee  cannot  present.  Mackenzie  v.  Robinsonj  3  Atk.  559,*  3 
Cruise,  39,  40,  42.  In  the  writ  of  right  of  advowsons,  the  thing  is 
demanded  by  the  name  of  advowson,  and  no  technical  words  of  inher- 
itance  are  introduced.  Registr.  Brevium,  29  b ;  Fitxherb.  30.  Ac^ 
cc  fding  to  Johnson  and  Cowel,  the  meaning  of  advowson  ip  jus  patrth 
natus  ;  and  yu«  patronatus  is  the  right  of  presenting  whenever  a  vacancy 
occurs,  that  is,  in  perpetuum.  Anything  short  of  an  advowson  is  only 
a  presentation.  A  devise  of  hereditaments  will  pass  an  advowson.f 
According  to  Coke,I  who  refers  to  Bracton  and  Fleta,  advowson 
imports  the  whole  interest.  Here,  too,  is  the  term  perpetual  affixed^ 
which  can  onlv  mean  an  interest  inperpetuum,  Robinson  v.  Robin- 
Sony  1  Burr.  38 ;  and,  according  to  LittIeton,§  a  devise  habendum  in 
perpetuum  will  carry  a  fee.  At  all  events,  it  was  the  devisor's  inten- 
tion to  provide  for  his  family,  by  the  dispositions  of  his  will ;  an  inten- 
tion which  ought  to  prevail  in  the  construction  of  it,  and  which  cannot 
be  satisfied,  but  by  giving  Richard  a  fee  in  the  advowson. 

Cur.  adv,  vuU 

*  And  see  1  Barn's  Eool.  Law,  4th  ed.  p.  125. 

{Djer,  828. 
Co.  Litt.  17  b,  119  a. 
i  S.  586. 
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And  now  there  being  a  difference  of  opinion  on  the  Bench,  the 
Judges  delivered  their  opinions  seriaiim. 

Richardson,  J.  The  question  upon  this  record  is,  whether  by  the 
devise  in  the  will  of  the  testator,  Richard  Pearce,  to  his  son  Richard, 
of  the  perpetual  advowson  of  Husbands  Bosworth  in  Leicestershire,  an 
estate  in  fee  in  the  advowson,  or  only  an  estate  for  life,  passed  to  Rich- 
ard Pearce,  the  son.  If  the  fee  passed,  then  the  defendants,  as  the  de- 
visees of  Richard  Pearce,  the  son,  are  entitled  to  the  advowson  ;  if  an 
estate  for  life  only  passed,  then  the  reversion  of  the  advowson  de- 
scended to  Thomas  Pearce,  as  the  eldest  son  and  heir  of  the  testator ; 
and  consequently  the  plaintifis,  as  claiming  under  Thomas  Pearce, 
are  now  entitled. 

I  am  of  opinion  that  by  this  devise,  an  estate  for  life  only  in  the  ad- 
vowson passed  to  Richard  Pearce,  the  son. 

The  simple  question  is,  whether  the  words << perpetual  advowsoi" 
are  descriptive  of  the  thing  devised,  or  of  the  testator's  interest  in  tliat 
thing.     I  think  that  they  are  descriptive  only  of  the  thing  devised. 

It  has  been  argued  that  the  word  advowson  imports  a  perpetual  right 
to  present,  and  would  alone  paiss  a  fee :  and  that  it  is  used  by  the  les. 
tator  in  this  extended  sense,  is  said  to  appear  the  more  clearly  in  this 
case  by  the  epithet  ^  perpetual."  The  latter  part  of  this  argument  up 
pears  to  me,  to  be  very  much  weakened  by  the  former ;  lor,  if  the 
Word  advowson  in  itself  imports  any  perpetuity  of  right,  then  the  ad« 
djtion  of  the  epithet  "perpetual,"  only  expresses  what  would  other- 
wise  have  been  implied,  and  carries  the  sense  no  farther. 

The  fact,  I  think,  is,  that  "advowson,"  or  "perpetual  advowson," 
import  the  same  thing ;  both  denoting  a  right  to  present,  not  confined 
to  one,  or  to  any  definite  number  of  presentations,  but  to  be  exercised 
as  often  as  a  vacancy  occurs.  Such  I  conceive  to  be  the  meaning  of 
the  term  "advowson,"  or  "perpetual  advowson;"  but  this  does  not 
prevent  that  description  of  property,  like  every  other  description  of 
lands,  tenements,  and  hereditaments,  from  being  carved  out  into  an 
estate  for  term  of  years,  for  life,  in  tail  or  in  fee ;  nor  does  it  exempt  it 
from  the  rule  of  construction  common  to  all  grants  of  real  property, 
whether  in  deeds  or  in  wills,  namely,  that  by  a  grant  of  the  thing  with- 
out more,  an  estate  for  life  will  pass.  The  authority  of  Lord  Coke  in 
his  comment  on  the  first  section  of  Uttleton  is  express  on  this  subject, 
where,  Littleton  having  laid  down  the  rule  as  applicable  to  lands.  Lord 
Coke  observes,  that  Littleton,  in  that  and  other  places,  putteth  lands 
but  as  an  example ;  for  that  his  rule  extendeth  to  signiories,  rents,  ad- 
vowsons  commons,  estovers,  and  other  hereditaments,  of  what  kind  or 
nature  soever.    Co.  Lit.  4. 

The  only  difference  in  this  respect  between  deeds  and  wills  is,  that, 
in  the  former,  technical  words  are  necessary  to  pass  an  estate  of  in- 
heritance ;  in  the  latter,  equivalent  words,  that  is,  any  words  import 
ing  such  an  intention  will  suffice.  But  equivalent  words  are  as  neces- 
sary to  pass  the  inheritance  in  a  will,  as  technical  words  are  in  a  deed : 
and  I  find  no  such  equivalent  words  in  the  will. 

The  testator  here,  after  giving  all  his  lands  and  estates  in  the  county 
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of  Hertford  and  Middlesex,  to  his  daughter  and  her  heirs,  (using  pro- 
per words  to  convey  the  inheritance  when  such  was  his  intention)  pro- 
ceeds thus:  '<  I  do  give  to  my  son  Richard,  the  perpetual  advowson  of 
Husbands  Bosworth,  in  Leicestershire,  and  my  manor  of  Stanwick, 
and  all  my  lands  in  Northamptonshire." 

It  has  been  properly  decided  by  the  Court  of  Exchequer,  that,  by 
this  devise,  the  lands  passed  only  for  life :  and  it  would  be  extraor- 
dinary, if,  by  the  same  words  of  devise,  applied  in  the  same  sentence 
to  two  sorts  of  property,  the  one  should  pass  for  life  and  the  other 
m  fee. 

It  has  been  said,  that  a  devise  of  hereditaments  will  pass  an  advow- 
son,  which  is  true ;  but  it  is  equally  true  that,  by  such  a  devise  with- 
out more,  an  estate  for  life  only  will  pass.  This  rule  as  applied  to  land, 
is  settled  by  Denriy  dem,  Moore,  v.  Melior^  and  applies  equally  to  every 
description  of  real  property,  whether  corporeal  or  incorporeal,  whether 
capable  of  a  constant  enjoyment,  Uke  lands  pr  houses,  or  only  of  an 
occasional  one,  like  tithes  or  the  patronage  of  churches  or  offices,  which 
can  only  be  exercised  when  an  occasion  or  vacancy  occurs.  If  a  man, 
having  lands,  tithes,  and  advowsons  in  fee,  should  devise  all  bis  here* 
ditaments  to  I.  S.  without  more,  it  is  clear  that  the  land  would  pass  for 
life  only;  and  so  also  would  the  tithes  and  advowsons,  though  the  de- 
visee might  die  before  any  tithes  should  accrue,  or  any  vacancy  occur. 

One  other  circumstance  remains  to  be  noticed ;  namely,  that,  at  the 
lime  of  making  this  will,  the  testator's  son  Richard,  was  actually  the 
incumbent  of  the  benefice;  whence  it  is  argued  that,  unless  tli»»  fee 
passed,  the  devisee  could  derive  no  benefit  from  the  devise,  and  thence 
an  intention  is  inferred  to  give  the  fee.  But  this  is  not  so ;  for  although 
it  is  true,  that  the  devisee  could  not  have  sold  his  interest  in  the  ad 
vowson,  and  then  have  vacated  the  benefice  by  resignation  hi  favour 
of  the  purchaser;  yet  he  was  empowered  by  this  devise,  with  the 
consent  of  the  ordinary,  to  vacate  in  favour  of  a  child,  a  relation,  or  a 
friend,  for  whom  he  might  wish  to  make  provision,  and  it  appears  that 
he  actually  did  so :  or  a  vacancy  might  have  arisen  without  resigna- 
tion, by  the  incumbent's  attaining  to  other  ecclesiastical  preferment. 
The  devise,  therefore,  though  only  for  life,  had  an  operation  by  giving 
to  the  devisee  a  very  difierent  interest  in  the  advowson  from  that 
which  he  had  before,  as  the  mere  incumbent :  and  this  is  sufficient  to 
satisfy  the  words  of  this  devise. 

For  these  reasons,  I  am  of  opinion,  that  judgment  must  be  given  for 
the  plaintifiis. 

BuRRonoH,  J.  The  question  is,  whether  the  devisor  has  by  his  will 
devised  to  his  son  Richard  the  perpetual  advowson  of  Husbands  Bos- 
worth in  fee  or  for  life.  [Here  the  learned  Judge  stated  the  devises 
in  the  will  as  set  forth  in  the  pleadings.]  This  will,  as  to  the  devise  to 
the  son  Richard  of  the  manor  of  Stanwick  and  all  the  devisor's  lands 
in  Northamptonshire,  has  been  under  the  consideration  of  the  Court 
of  Exchequer.  It  appears  that  the  Court  was  of  opinion,  that  Rich- 
ard took  only  an  estate  for  life  in  the  lands  of  Northamptonshire :  the 
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Court  thought  that  there  were  no  auxiliary  words  in  the  will,  either  in 
the  introductory  part  or  elsewhere,  to  give  the  words  of  devise  of  all 
the  devisor's  lands  in  Northamptonshire  any  greater  effect  than  a  de- 
vise of  an  estate  for  life  to  Richard.  It  appeared  to  the  Court  not  to 
be  necessary  to  say  in  that  case  what  interest  Richard  took  in  the  ad 
vowson ;  but  it  is  obvious  that,  if  Richard  took  a  fee  in  the  ad  vow- 
son,  it  might  have  been  urged  with  great  force,  that  he  took  a  fee  by 
the  devise  of  the  lands  immediately  following.  The  Lord  Chief  Baron, 
however,  said  (I  Price,  353,)  that  the  words  "perpetual  advowson'* 
did  not  carry  it  further  than  "advowson :"  any  thing  short  of  advow- 
son,  he  said,  is  the  next  presentation.  Strongly  confirmatory  of  this  is 
what  is  said  by  Mr.  Justice  Bayley,  in  Doe  Dtm,  Wood  v.  Wood^  1 
B.  &  A.  518.  In  that  case  the  devise  was  to  Henry  Wood  of  "all  the 
rest  of  the  devisor's  farms,  lands,  tenements,  and  buildings,  and  the 
perpetual  advowson  of  Rusper  rectory,  to  be  kept  in  the  family  and 
name  of  the  Woods  as  long  as  can  be."  The  Court  held,  in  that  case, 
that  the  words  "to  be  kept,  &c."  gave  a  fee,  but  Mr.  Justice  Bayley 
said,  "  the  former  part  of  the  devise  of  all  his  farms,  lands,  tenements, 
and  buildings,  would  not  give  more  than  an  estate  for  life.  Nor 
would  the  words  "  perpetual  advowson"  carry  it  any  farther ;  for  the 
word  "  perpetual"  applies  only  to  the  description  of  the  property,  and 
not  to  the  quantum  of  interest,  which  the  devisee  takes  in  it."  Noth- 
ing is  said  to  the  contrary  of  this,  either  by  Lord  Ellenborough,  Mr. 
Justice  Abbott,  or  Mr.  Justice  Holroyd. 

This  brings  it  to  the  dry  question  of,  what  is  the  efiect  of  the  words 
of  devise  of  the  perpetual  advowson  in  this  will  ?  In  support  of  tlie 
id<  a  of  its  carrying  a  fee,  it  has  been  stated,  that,  in  a  -vrit  of  right  i.»f 
idi^owson,  it  is  demanded  in  the  writ  by  the  name  of  "advowson." 
Wiien  the  purpose  of  the  writ  and  of  the  count  in  the  writ  are  con- 
sidered, it  seems  to  me  to  prove  the  contrary.  By  the  writ  the  deieii- 
dait  demands  the  thing  as  "manor,"  "messuage,"  "land,"  "advow- 
son," &c.,  without  adverting  to  the  extent  of  his  interest;  the  count 
on  the  writ  of  right  invariably  states  a  seisin  in  fee  in  the  demandant, 
or  some  other  under  whom  he  derives  his  title  in  the  thing  sought  to 
be  recovered,  after  stating  the  writ  which  demands  the  thing  in  gen- 
eral ;  and  as  Co.  Litt.  17  b.  "of  an  advowson  and  such  like  he  sliall 
plead"  what  is  in  the  count,  "  that  he  is  seized  de  advocatione  tit  de 
feodo  et  jurt?^  An  advowson  being  an  incoporeal  hereditament,  the 
demandant  cannot  say  he  was  seized  de  feodo  et  jure ;  but  he  must 
say,  ut  fife  feodo  et  jurey  a  similitudinary  expression.  In  1  Gibson's 
Cod.  758,  s.  5,  it  is  said,  that  "an  advowson,  being,  an  inheritance  in- 
corporeal, and  not  lying  in  manual  occupation,  cannot  pass  by  livery, 
but  may  be  granted  by  deed  or  by  will,  either  for  the  inheritance,  or  for 
the  right  of  one  or  more  turns,  or  for  as  many  as  shall  happen  within  a 
time  limited."  It  has  been  often  said  of  the  author  of  this  book,  that 
he  was  a  good  common  lawyer.  I  think  it  must  be  inferred,  that  he 
meant  that  a  mere  devise  of  an  advowson  would  not  pass  the  incorpo 
real  inheritance  in  it.  In  2  Blackst.  Com.  Book  2,  ch.  3,  1,  it  is  said, 
that  an  advowson  Is  an  incorporeal  hereditament.  So  says  Bishop  Gib- 
son m  substance.   Now  a  devise  of  devisor's  hereditaments  will  pass  an 
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^dvowson,  Co.  Litt.  6,  a.,  where  it  is  said,  that  "hereditament"  is  the 
largest  word  of  all  in  that  kind:  for  whatsoever  may  be  inherited  is  an 
hereditament,  be  it  corporeal  or  incorporeal,  real  or  personal,  or  mixt.* 

In  Doe  dem.  Small  and  Others  v.  ^lleuj  8  T.  R.  503,  Lord  Ken 
YON  says,  "  The  next  point  arises  on  the  word  <  hereditaments  ;*  and 
I  am  astonished  that  any  doubt  should  have  been  entertained  about 
that.  It  is  not  so  strong  a  word  as  'tenement;'  it  is  merely  a  descrip- 
tion of  the  thing  itself,  and  not  of  the  quality  of  it."  His  lordship 
was  of  the  same  opinion  in  Doe  d^em.  Palmer  v.  Richards^  3  T.  R. 
356.  What  he  says  as  to  the  doubt  arose  from  what  was  said  in  that 
case  by  Mr.  Justice  Ashurst  and  Mr.  Justice  Grose.  Lord  Kenton 
was  fortified  in  his  opinion  by  what  was  said  by  Lord  Chief  Justice 
Trevor,  in  Hopewell  v.  Ackland  de  Mosely^  Rep.  240,  1  Salk.  2J'a 
Thus  then  the  word  "  hereditament"  in  a  devise  will  pass  an  advow- 
son,  but  it  will  not,  without  more,  pass  a  fee ;  could  it  then  pass  a  fee 
in  an  advowson,  within  which  it  is  comprehended  ?  No — why  is  this? 
because  it  is  a  description  of  the  thing,  and  not  of  the  quality  of  the 
thing ;  this  accords  entirely  with  what  Mr.  Justice  Bayley  says  in  Dot 
dem.  fFbodv.  Wood. 

It  is  a  settled  rule  in  the  construction  of  wills,  that  there  must  either 
be  words  of  limitation  to  pass  a  fee,  or  expressions  having  the  same 
effect.  Words  denoting  the  entire  interest  in  the  thing  devised,  will 
pass  a  fee  as  well  as  the  word  estate,  or  a  charge  on  the  thing  by 
which  the  devisee  may  be  a  loser,  if  a  fee  does  not  pass.  This  was 
the  case  (amongst  many  others)  of  Doe  dem.  Palmer  v.  Richards. 
Tliere  the  words  were  of  a  devise  of  "all  the  rest,  residue,  and  ri> 
mainder  of  my  messuages,  lands,  tenements,  hereditaments,  goods, 
chattels,  and  personal  estate  whatsoever,  my  legacies  and  funeral  ex- 
penses being  thereout  paid." 

The  frame  of  this  will  does  not  require  that  a  fee  should  pass.  The 
circumstance  that  the  devisee  was  a  son  and  incumbent  at  the  time, 
does  not  require  it ;  for  a  benefit  did  pass,  and  he  has,  in  fact,  had  an 
opportunity  of  receiving  that  benefit  by  presenting  another  on  his  own 
resignation. 

It  appears  that  in  one  part  of  the  will,  the  devisor  has  used  words 
of  limitation  in  the  devise  to  the  daughter  and  her  heirs. 

The  heir  at  law  is  not  to  be  disinherited  but  by  words  of  limitation, 
words  tantamount,  or  necessary  implication,  to  be  collected  from  the 
whole  of  the  will. 

In  this  case,  in  my  judgment,  there  is  no  ground  for  holding  that 
Richard,  the  son,  took  more  than  an  estate  for  life.  I  therefore  think 
the  judgment  must  be  for  the  plaintiffs. 

Park,  J.  Though  I  have  the  misfortune  to  differ  from  my  two 
learned  Brothers,  who  have  preceded,  and  I  believe,  also,  from  the 
Lord  Chief  Justice,  who  is  to  follow  me  in  the  argument ;  yet  I  shall 
not  feci  it  necessary  in  stating  the  grounds  of  my  opinion,  to  do  so  at 
any  great  length. 

The  words  of  the  will  of  Richard  Pearce,  who  died  in  the  yeai 
1800,  have  been  so  often  stated,  that  I  shall  not  think  it  my  dutv  to  re- 
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peat  them,  the  only  question  being,  whether  the  devise  of  the  perpet- 
ual advowson  of  the  church  of  Husbands  Bosworth  to  his  son  Rich- 
ard be  a  devise  in  fee  or  for  life  only. 

In  my  view  of  this  case,  it  is  not  necessary  to  discuss  the  exact 
ra.3aning  of  the  word  "  advowson ,"  whether  ex  vi  termini,  it  would, 
in  a  deed,  carry  the  whole  interest  in  fee ;  and  whether  if  less  than  the 
Wiiole  is  intended  to  be  conveyed  (as  less  than  the  whole  clearly  may 
b€  carved  out  by  the  person  seized  of  the  whole,)  there  should  not  be 
words  of  restriction,  such  as  in  tail,  for  life,  for  years,  or  the  next,  or 
the  next  two  avoidances,  indicative  of  that  intention. 

If  one  looked  to  the  origin  of  advowsons,  one  would  have  supposed 
that  this  was  %0]  because  according  to  Lord  Coke,  Co.  Litt.  119,  c, 
^advowson  is  so  called,  because  the  right  of  presenting  to  the  church 
was  first  gained  by  such  as  were  founders,  benefactors,  or  maintainers 
of  the  church.'*  «  They  were,  also,  called  patroni,  and,  thereupon, 
the  advowson  is  called  jus  patronatus.  And  in  one  word,  advowson 
of  a  church  is  the  right  of  presentation  or  collation  to  the  church." 

The  jiAS  patronatusy  according  to  the  explanation  here  given,  is  the 
same  as  advowson ;  and  surely,  the  jus  patronatus,  unless  it  has  re- 
strictive words,  one  should  have  supposed,  as  an  unlettered  person, 
embraced  the  whole,  and  could  never  mean  the  next  avoidance :  and 
m  common  parlance,  I  am  sure  it  does  so. 

But,  as  I  said  before,  it  is  not  necessary  for  me  to  give  an  opinion 
upon  the  question  what  that  word  must  be  taken  to  mean  in  a  deed, 
where  no  words  of  inheritance  are  added.  I  shall  assume  that  Lord 
Coke  is  right  when,  in  page  4,  a.  of  the  first  Institute,  he  says,  that 
advowsons  are  one  of  those  things,  which  must  have  words  of  in- 
heniance  added  to  them,  according  to  the  first  section  of  Littleton,  to 
make  them  an  estate  in  fee-simple.  But  he  is  here  speaking  only,  and 
Littleton  before  him,  is  only  speaking  of  the  necessity  of  words  of 
inheritance  in  his.  purchase  as  Littleton  calls  it,  that  is  in  hi^  deed. 

I  am  also  willing  to  admit,as  not  affecting  my  view  of  the  argument, 
that,  if  words  of  inheritailce  are  omitted  in  a  deed,  the  word  "  perpe- 
tual," prefixed  to  ^*  advowson^*  will  not  carry  it  further j  for  that  may  not 
be  its  import  in  legal  acceptance ;  and,  in  this  respect,  Lord  Chief  Ba- 
ron Thompson  must  be  understood,  when  he  says  any  thing  short  of  ad- 
vowson is  the  next  presentation,  a  phrase,  however,  which,  by  those 
who  contend  that  the  word  advowson  carries  the  whole,  may  be  sup 
posed  to  favour  their  interpretation.  Mr.  Justice  Baylet,  also,  sup- 
poses the  word  "  perpetual"  to  be  descriptive  of  the  property,  and  not 
to  be  applicable  to  the  quantum  of  interest  which  the  devisee  takes  in 
it ;  a  proposition,  however,  to  which,  in  its  extent,  and  as  used  by  a 
testator  in  disposing  of  his  property,  I  cannot,  with  all  due  deference  to 
my  learned  Brother,  who  is  made  by  the  reporter  so  to  express  him- 
self, fully  subscribe. 

Having  made  these  admissions  on  my  part,  it  must  now  be  admitted 
to  me,  on  the  other,  that  many  words,  which  will  not  carry  a  fee  in  a 
dijed,  will  carry  it  in  a  will,  if  the  words  used  in  the  devise  can  be 
shown  to  be  sufficient  to  indicate  that  intension  in  the  testator. 
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In  the  case  last  referred  to,  of  JDoe  dem.  Wood  v.  Woody  the  words 
"perpetual  advowsoii"  were  held  to  carry  a  fee, such  being  clearly  the 
inteniioii.  of  tlie  testator.  Let  me  not  be  supposed  to  quote  this  case, 
for  the  purpose  of  saying,  that  any  words,  to  be  found  in  this  will  of 
Mr.  Pearce,  are  half  so  strong  as  the  words  used  in  the  case  of  Doe  v 
Wood,  I  only  quote  it  to  show  the  principle,  that,  under  circum 
stances,  "  advowson'^  in  a  will  will  pass  the  fee. 

As  little,  I  presume,  can  it  be  contended,  (although  this  devise  of 
the  advowson  is  found  in  the  same  sentence  with  a  devise  of  «<  ail  his 
lands  in  Northamptonshire,"  which  latter  part  of  the  sentence  has  been 
held  not  to  carry  the  fee  in  those  lands,)  that,  therefore,  this  devise  of 
the  advowson  cannot  confer  the  absolute  interest  on  the  devisee.  Lord 
Chief  Baron  Thomps9n  has  expressly  declared  the  contrary  in  this  very 
case ;  lor  his  Lordship,  in  delivering  the  judgment  of  the  Court,  says, 
"  even  admitting  that  the  words  were  sufficient  for  passing  a  fee,  as  to 
this  part  of  the  devise  respecting  the  advowson,  we  are  of  opinion,  that 
it  would  not  necessarily  follow  therefrom  that  a  fee  also  passed  in  the 
premises  for  which  the  present  ejectment  is  brought." 

His  Lordship  founded  himself  on  the  case  of  Paice  v.  The  •Archbi- 
shop of  Canterbury y  14  Ves.  364,  in  which  the  Lord  Chancellor  said, 
"  that  where  a  man  devised  his  farm  and  lands  at  Royston  to  Henry 
Taylor,  his  heirs  and  assigns  for  ever,  and  also  I  give  and  bequeath  to 
the  said  Henry  Taylor  my  farm  and  manor  of  Eythorne  Court,"  the 
devisee  only  took  an  estate  for  life  in  the  latter  devise  :  although,  in 
the  same  sentence,  he  took  an  estate  in  fee ;  and  although  the  two  be- 
quests were  united  by  the  words  •<  and  also." 

Then  it  seems  to  me,  that  we  are  to  look  at  the  whole  of  this  case  to 
gether  on  the  face  of  the  will,  and  on  the  facts  admitted  by  the  plead 
ings.  1  he  introductory  words  of  the  will  show  that  the  devisor  meant 
to  dispose  of  every  thing,  and  that  whatever  he  devised,  he  meant  lo 
give  absolutely  :  <'  I,  Richard  Pearce,  do  give  and  dispose  of  all  my 
worldly  goods  it  has  pleased  God  to  bless  me  with,  as  follows."  No«v 
I  admit  that  very  strong  introductory  words  have  never  been  construed 
by  themselves  to  carry  a  fee,  and  that  the  importance  of  the  introduc- 
tory clause,  as  manifesting  an  intention  of  complete  and  ultimate  dispo- 
sition, has  been  gradually  declining  in  our  courts :  yet  both  Lord  Ken- 
yon  and  Lord  Ellenborouqh  admit  them  to  have  some  weight  where 
the  intention  of  the  testator  is  doubtful,  and  where  there  are  other  words 
in  the  will  to  carry  the  intention  into  effect.  Lord  Eljuenborough,  in 
Doe  de7n.  Bates  v.  Clayton^  8  East.  141,  says,  <<  This  construction 
may  be  considered  as  in  a  degree  aided  by  the  introductory  words  of 
the  will  respecting  his  worldly  and  temporal  estate,  which  are  allowed 
to  have  some  weight  iu'cases  where  the  intent  of  the  testator  is  doubt- 
ful, and  where  there  are  other  words  in  the  will  to  carry  his  intent  into 
effect."  And  Lord  Kenton  had  said,  that  though  such  words  would 
not  of  .themselves  have  carried  the  fee,  yet  they  will  have  ^ome  effect 
;n  the  construction  of  the  subsequent  devises. 

In  Doe^  Lessee  of  Wall^Y.  Longlands,  14  East  370,  Lord  Ellenbo- 
BouGH  says,  ^  Very  little  inference  of  intention  can  be  drawn  from 
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mere  formal  words  of  introduction ;  though  we  certamly  find  ihem  in 
some  cases  called  in  aid  to  show  that  a  man  did  not  mean  to  die  intes- 
tate as  to  any  part  of  his  property ;"  and  his  Lordship  adds,  what  I 
admit  weakens  the  force  of  his  preceding  observations, "and  the  mak- 
ing a  will  at  all  may  also  be  used  as  aflfording  such  an  inference." 

However,  I  think  no  man  can  doubt,  that  Richard  Pearce  did  not 
mean  to  die  intestate,  and  that  is  all  the  benefit  which  I  claim  for  my 
argument,  from  these  words:  Then  he  gives  "to  my  son  Richard,  the 
perpetual  advowson  of  Husbands  Bosworth,in  Leicestershire."  Now, 
though  in  a  deed  I  have  admitted  that  "perpetual"  prefixed  will  car- 
ry "advowson"  no  further  than  the  word  itself  will  do,  yet,  when  the 
expression  is  used  in  a  will  made  by  a  man  ignorant  of  the  law,  (those 
words  in  common  parlance  being  constantly  used  to  express  the  abso- 
lute interest  in  the  jus  patranaius,)  it  surely  may  be  considered,  as 
showing  the  testator's  intention  to  give  every  thing  he  had  in  this  pro- 
perty, and  that  he  contemplated  a  perpetuity,  as  if  he  had  said,  "mean- 
ing to  dispose  of  all  my  worldly  goods,  I  give  the  perpetual  advowson, 
now  belonging  to  me,  to  my  son  Richard,  that  is,  all  that  I  have  in' that 
advowson." 

The  words  are,  "  the  perpetual  advowson ;"  that  is,  the  advowson 
which  is  an  entire  or  absolute  advowson. 

From  the  will  it  appears  that  he  was  providing  for  all  his  chil- 
dren much  more  than  for  their  lives  :  but,  except  the  South  Sea  an- 
nuities, if  he  gives  only  an  estate  for  life  in  this  advowson  and  manor 
of  Stanwick,  and  all  lands  in  Northamptonshire,  (in  which  latter  place 
it  has  been  decided  the  devisee  took  only  for  life,)  Richard  the  son 
would  then  have  no  provision  beyond  his  life,  as  his  other  brothers  and 
sisters  have. 

But  the  strong  point  of  this  case,  as  it  strikes  me,  and  what  I  can 
not  answer  satisfactorily  to  my  own  mind  in  any  other  way  than  by 
giving  Richard  the  son  this  advowson  in  fee,  is  the  fact  stated  in,  and 
admitted  by  these  pleadings.  The  will  in  question  was  made  in  the 
year  1795,  devising  this  advowson,  (as  it  is  contended  for  life  only,)  to 
a  man  who  had  been  in  possession  of  it  five  years  before,  viz.  in  1790, 
and  was  deriving  every  beneficial  fruit  from  it,  which  he  could  enjoy; 
and  which  he  must  continue  to  derive,  as  long  as  he  lived,  unless  he 
resigned  it,  or  was  promoted  to  some  station  incompatible  with  it, 
which  latter  cases  are  the  only  possible  ones  in  which  he  could  have 
even  the  power  of  benefiting  a  friend.  I  cannot  conceive  it  possible 
that  the  father  should  devise  to  him  that  which  he  then,  and  for  fiv^e 
years,  had  beneficially  enjoyed,  and  which,  but  for  his  own  voluntary 
act,  he  must  continue  to  enjoy  during  his  life;  and,  therefore,  could 
never  exercise  his  Jus  patronatus,  I  cannot  conceive  that  the  father 
could  have  intended  to  devise  him  nothing  at  all,  or  worse  than  nothing. 
Nor  can  I  suppose  the  father  to  have  acted  upon  the  remote  contingency 
of  his  son's  preferment ;  remote  to  him  it  was,  for  (if  it  existed  before 
this  clergyman  died,)  it  never  existed  in  his  father's  life-time.  The  son 
was  incumbent  five  years  before  the  will,  and  the  father  lived  five  years 
after  making  it,  till  1800,  and  yet  never  saw  his  son  any  thing  but  rec- 
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tor  of  Husbands  Bosworth.  But^  even  if  he  should  vacate  on  promo- 
tion, the  father  gave  him  nothing  but  what  I  admit  to  be  a  great  moral 
pleasure,  that  of  advancing  a  friend ;  for  he  could  not  sell  a  turn  or 
avoidance ;  which  turn  or  avoidance,  when  he  sold  it,  he  knows  be 
should  himself  immediately  create. 

But,  if  he  resigned,  it  is  said,  he  might  present ; — true,  but  then  hti 
would  gain  a  loss ;  for  then,  to  exercise  his  right  of  patronage,  he  must 
resign  an  income  of  300/.,  400/.,  or  500/.,  a-year,  or  whatever  the 
amount  might  be.  If  ill-health,  or  any  cause  of  that  nature,  should 
oblige  him  to  resign,  I  admit  it  to  be  a  satisfaction  to  present  a  friend ; 
but  it  would  not  then  be  a  gift  of  pecuniary  value.  Whereas  if  it  was 
an  advowson  in^ec  ot perpetual^ii  was  a  provision  for  this  gentleroan 
and  his  family,  by  enabling  him  to  carve  out  a  provision  for  one  of 
his  sons,  or,  by  selling  the  advowson,  which  he  would  then  have  a  right 
to  do ;  and  thus,  by  giving  him  an  inheritance,  putting  him  on  a  foot- 
ing with  his  brothers  and  sister. 

Under  these  circumstances,  I  am  of  opinion  Richard  Pearce  took 
this  advowson  in  fee  under  his  father's  will ;  and  consequently,  that 
there  ought,  in  my  view  of  the  case,  to  be  judgment  for  the  defend- 
ants. 

Dallas,  C.  J.  I  am  of  opinion  that,  by  the  words  in  this  wiU,  an 
estate  for  life  only  passes.  It  is  admitted  that  in  a  deed  this  would  be 
clear,  nor  is  it  contended,  that  the  addition  of  "  perpetual"  would  carry 
it  further  than  the  word  «  advowson"  only.  To  this  also  the  opinions 
given  both  in  the  Exchequer  and  in  the  King's  Bench,  directly  go. 
What,  then,  is  there  in  a  will  to  justify  a  different  construction,  and  to 
convert  into  a  fee  that  which  in  a  deed  would  be  clearly  but  an  estate 
for  life  ?  In  general,  the  rule  of  construction  must  be  the  same,  unless 
in  the  will  itself  there  be  found  something  to  vary  it.  And  this  nar- 
rows the  case  to  the  consideration  of  the  particular  will,  and  to  the 
effect  of  the  words  to  be  found  in  it,  having  reference  to  the  subject- 
matter. 

And,  here,  the  argument  must  turn  upon  the  rule  applicable  to  all 
cases  of  this  description,  viz :  the  question  of  intention  as  to  be  col- 
lected from  the  whole  will.  Now,  as  to  the  question  of  intention,  the 
leading  rule  laid  down  in  the  books  is  this,  that,  to  carry  the  inheri- 
tance, the  intention  must  be  disclosed,  either  by  express  words  or  clear 
implication.  A  doubtful  intent  will  not  be  sufficient  to  disinherit  the 
heir  at  law.  I  am  of  opinion,  that,  in  this  case,  a  clear  intent  to  pass 
an  estate  of  inheritance  does  not  appear ;  and,  therefore,  tJiat,  even  if 
the  intent  were  doubtful,  such  estate  would  not  pass.  One  leading 
rule  to  be  found  in  the  books  is,  that  tiie  construction  of  wills  shall  be 
made  according  to  the  rules  of  the  common  law  in  respect  to  estates 
limited  or  created  by  deed,  unless  there  be.  something  clearly  to  be  col- 
lected froo)  the  will  itself,  disclosing  a  different  intention.  And  this  is 
stated  and  frequently  referred  to  as  a  safe  and  fundamental  rule.  In 
one  of  the  reported  cases,  it  is  laid  down  in  these  terms:  « The  intent 
which  ought  to  govern  must  be  a  certain  and  manifest  intent,  and  not 
an  arbitrary  one ;  it  must  be  according  as  it  appears  upon  the  will,  ami 
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according  to  the  known  rules  of  law ;  it  is  not  to  be  left  to  a  latitude, 
and  as  it  may  be  guessed  at." 

This  being  premised,  I  come  to  the  will  in  question.  And,  first,  it 
is  agreed,  that  no  aid  can  be  derived  from  the  generality  of  the  intro- 
ductory words,  for  they  would  equally  apply  to  lands,  and  the  lands  are 
devised  generally,  and  in  these  it  is  admitted,  that  the  devisee  takes  an 
estate  for  life  only.  It  is  also  admitted,  that  no  aid  is  to  be  derived 
from  the  probability  of  the  testator  not  meaning  to  die  intestate.  Ge- 
nerally speaking,  this  would  more  or  less  apply  to  every  case  of  par- 
tial  intestacy;  and,  no  doubt,  in  many  of  such  cases,  the  probability  is, 
that  the  effect  given  to  the  will  is  contrary  to  the  intent  of  the  testator. 
In  the  nature  of  things,  a  man  is  generally  glad  to  give  what  he  means 
to  bestow  by  express  words,  and  not  (if  I  may  so  express  it)  sullenly 
to  leave  it  to  the  silent  operation  of  the  law.  If  not  in  a  majority  of 
wills,  yet,  certainly  in  a  great  number,  the  construction  is  contrary  to 
the  probable  intent.  "Most  people,*'  said  Lord  Mansfield,  «  when 
they  give  their  land,  probably  meant  to  give  it  absolutely,  as  they  would 
give  personal  property,  a  horse,  or  a  piece  of  plate."  And  to  this  ob- 
servation, adopting  it  himself.  Lord  Ken  yon  has  more  than  once  ex- 
pressly referred.  On  what  special  grounds  then  does  this  case  stand  ? 
A  distinction  was  attempted  at  the  bar,  from  the  nature  of  the  property 
itself.  An  advowson  was  said  to  be  an  incorporeal  hereditament,  dif- 
fering from  land  ;  and  certainly  it  does,  in  itself,  differ  from  land ;  bat 
it  does  not  differ  from  land  as  to  the  rules  of  law,  by  which  it  is  to  pass 
in  a  will  or  in  a  deed.  As  to  a  deed,  I  have  already  said,  it  stands  on 
the  same  footing,  and  this  is  agreed.  Now,  taken  as  an  incorporeal 
hereditament,  what  is  the  effect  ?  It  operates  as  a  description  of  the 
thing,  not  denoting  the  quantity  of  interest  given,  and,  therefore,  ranges 
under  the  general  rule.  In  Hopewell  v.  ^cklandj  Lord  Trevor  said, 
"  the  word  <  hereditaments'  cannot  be  taken  to  denote  the  measure  or 
ij»iantity  v)f  pstate  because  it  has  a  proper  meaning  and  extends  to  annui- 
ties, advowsons  in  gross,  &c.,  which  are  not  comprised  by  the  words 
lands  and  tenements."  1  Salk.  239.  And  in  Canning  v.  Cannings 
Mosely,  Rep.  242,  it  was  said  by  the  Master  of  the  Rolls,  that  the  law 
was  settled  in  the  case  oi  Hopewell  v.  Ackland^  that  a  fee  will  not  pass 
by  the  word  hereditament. 

An  advowson,  therefore,  as  an  incorporeal  hereditament,  will  no 
more  pass  the  fee  by  a  devise  of  it  as  advowson  in  a  will,  than  by  a 
grant  of  it  in  a  deed.  "Advowson,"  or  •< perpetual  advowson,"  apply, 
therefore,  as  descriptive  of  the  thing  devised,  not  as  denoting  the  quan- 
tity of  interest  which  ^he  devisee  is  to  take.  And,  whether  it  be  in  a 
deed  or  in  a  will,  there  is  no  difference  whatever;  the  terms  themselves 
alone  being  considered.  The  remaining  part  only  is  that  which  weighs 
with  my  brother  Park;  and,  without  going  in  detail  into  this  part  of 
the  subject,  after  what  he  has  already  said,  but  referring  to  the  obser 
vations  of  my  brothers  Park  and  Richardson,  I  will  only  say  that, 
even  allowing  this  view  of  the  subject  to  be  entitled  to  weight,  still  il 
only  involves,  as  it  appears  to  me,  matter  of  conjecture  more  or  les& 
doiibtful;  and,  at  all  events,  not  denoting  that  clear  and  nianifest  intent, 
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which,  on  the  known  and  admitted  principles  of  law,  can  alone  give 
to  words  in  a  will  a  different  construction  from  what  they  would  re- 
ceive in  a  deed. 

The  rule,  therefore,  I  think,  must  prevail,  independently  of  othei 
grounds,  namely,  that  construction  of  wills  shall  be  made  according  to 
estates  at  common  law  by  deed,  unless  there  be  something  in  the  in- 
tent of  the  will  appearing  to  the  contrary.  Into  this,  therefore,  the 
subject  seems  to  me  to  resolve  itself.  And,  even  if  I  could  admit  it 
to  be  in  a  degree  probable,  that  the  testator  might  intend  to  give  an 
estate  in  fee,  I  must  apply  the  principle,  so  often  applied  in  cases  of 
this  description,  ^^Voluit  sed  non  dixit ;'^  and,  not  having  said  so,  1 
cannot,  on  any  conjecturcof  my  own,  say  so  for  him.  I  beg,  howev- 
er, to  be  considered  as  not  forming  any  conjecture  as  to  probability 
one  way  or  the  other,  but  as  deciding  the  case,  as  far  as  my  opinion 
goes,  on  the  principle  stated,  and  by  which,  I  think,  it  ought  to  be  go- 
verned. 

Judgment  for  the  plaintifis. 


COATES  and  Others  v.  PERRY  and  Others.— p.  48. 

A  conveyance  by  debtora  to  trustees,  in  trust  to  sell,  and  with  the  proceeds  to  discharf^ 
first,  debts  due  to  the  trustees,  then  debts  due  to  other  creditors,  with  a  resulting  trust 
for  the  onginu)  debtors,  does  not  require  an  ad  vahtrem  stamp  as  upon  a  sale  or  mort- 
gage under  55  Geo.  3,  c.  184.     By  three  judges  (Dallas,  C.  J.,  absente.) 

At  the  trial  of  this  cause,  before  Park,  J.,  at  the  last  Hereford 
assizes,  a  deed  of  which  the  following  is  an  abstract,  was  tendered  in 
evidence,  stamped  with  a  common  deed-stamp,  and  it  was  contended 
for  the  defendants,  that  it  should  have  been  stamped  with  an  ad  valo- 
rem stamp,  under  the  66  Geo.  3.*  Park,  J.,  was  of  opinion  that  the 
deed  was  duly  stamped,  and  the  jury  found  a  verdict  for  the  plaintifiFs. 

By  indenture,  dated  the  24th  March,  1820,  made  between  Ann  Preece, 
widow,  Edward,  Thomas,  Charles,  and  George  Preece,  of  the  one  part, 
and  Mark  Poyntz  Matthews,  Benjamin  Coates,  and  Thomas  White, 
creditors  and  trustees  named  on  behalf  of  themselves  and  other  the 
creditors  of  the  said  Ann,  Edward,  Thomas,  Charles,  and  George 
Preece,  of  the  other  part ;  after  reciting  that  Ann,  Edward,  Thomas, 
and  George  Preece,  were  indebted  to  the  said  M.  P.  Matthews,  the 
said  B.  Coates  and  the  said  T.  White,  respectively,  in  certain  sums  of 
money,  making  together  the  sum  of  2220Z.  11«.  8d.,  and  to  various 
other  persons,  in  several  sums  of  money,  and  had  agreed  to  assign 
all  their  personal  estate  and  eflfects  to  the  said  M.  P.  Matthews,  B. 
Coates,  and  T.  White,  in  trust,  to  pay  and  satisfy  the  same  in  the 
manner  thereinafter  expressed,  in  consideration  of  10«.  apiece,  they 
the  said  A.,  E.,  T.,  and  G.  Preece,  granted,  bargained,  sold,  assigned, 
transferred,  and  set  over  unto  the  said  M.  P.  M.,  B.  C,  and  T.  W., 
^^  All  the  live  stock,  and  the  crops  of  corn,  grass,  hay,  straw,  hops,  and 

«  C.  184,  Sohed.  part  1. 
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fruit,  now  growing  or  to  grow ;  implements  of  husbandry ;  household 
goods,  and  furniture,  plate,  linen,  and  china;  book  and  other  debts, 
bonds,  notes,  bills,  and  securities ;  and  all  and  singular  other  the  per- 
sonal estate,  property,  and  effects  of  what  nature  or  kind  soever  or 
wheresoever,  of  or  belonging,  or  due  or  owing  to  them  the  said  A.,  E., 
T.,  C,  and  G.  Preece,  or  any  or  either  of  them,"  to  hold  to  them  the 
said  M.  P.  M.,  B.  G.,'and  Ti  W.,  their  executors,  administrators,  and 
assigns,  wholly  and  absolutely,  as  and  for  their  own  proper  goods, 
chattels,  and  effects ;  upon  trust,  that  the  said  trustees  should,  without 
any.  further  consent,  authority,  or  concurrence  of  the  said  Preeces,  or 
their  executors  or  administrators,  immediately  upon  the  execution  of 
the  said  deed,  or  at  any  time  or  times  thereafter,  when  and  as  they 
should  think  fit,  sell  and  dispose  of,  either  by  private  contract  or  pub- 
lic auction,  either  together  or  in  separate .  parcels,  and  at  one  time  or 
different  times,  as  they  should  think  best,  all  and  singular  the  said 
crops,  goods,  and  effects,  and  get  in  and  receive  the  debts  and  moneys, 
and  other  the  personal  estate  and  effects  thereinbefore  assigned,  and 
should  stand  possessed  of  the  money  produced  by  such  sale,  and  o£ 
the  personal  estate,  upon  trust,  in  the  first  place,  to  reimburse  them- 
selves respectively  all  expenses  incurred  in  preparing  and  executing 
the  said  deed  or  relation  thereto,  and  then  in  payment  and  satisfaction 
of  all  legal  rents,  taxes,  and  duties,  and  salaries  and  wages  to  clerks, 
servants,  and  agents,  and  also  all  expenses  of  the  sale  of  the  trust, 
and  upon  trust  to  pay  and  satisfy  the  said  sum  of  22202.  lis.  8(2.,  with 
interest,  after  the  rate  of  5L  per  cent,  per  annum,  from  the  date 
thereof,  and  to  pay  and  apply  all  the  residue  of  the  said  moneys,  in 
payment  and  satisfaction  of  the  several  other  debts  and  demands 
owing  by  the  said  Preeces  to  such  of  his,  her,  or  their  respective 
creditors,  or  their  respective  executors,  administrators,  partners,  or 
assigns,  rateable  and  in  proportion  to  the  amount  of  the  debts  owing 
to  them  respectively,  without  any  priority  or  preference  of  any  one  or 
more  of  them  to  the  other  or  others  of  them ;  and  after  such  payment, 
then,  in  trust,  to  pay  the  surplus  to  the  said  Preeces,  to  and  for  his 
and  their  own  use  and  benefit.  Power  to  the  trustees,  out  of  the  first 
or  any  other  moneys  which  might  come  to  their  hands,  to  satisfy  any 
execution  or  extent  against  the  person  or  property  of  the  said  Preeces. 
The  deed  also  contained  the  usual  power  of  attorney,  to  enable  the 
trustees  to  get  in  the  personalty,  and  a  covenant  on  the  part  of  the 
Preeces,  to  manage,  work,  and  cultivate  the  lands,  grounds,  and  pre- 
mises in  their  possession  or  occupation,  in  the  best  manner,  and  sow 
and  plant  the  same  with  proper  corn,  seeds,  or  grain,  which  might  be 
deemed  most  advisable  for  the  benefit  of  the  creditors,  for  and  upon 
the  trusts  expressed  in  the  deed. 

Lens,  Serjt.,  having,  on  a  former  day,  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  enter  a  nonsuit  on  the  grounds  urged  at  the  trial, 

VaughaUy  Serjt.,  who  subsequently  showed  cause  against  the  rule, 
argued  that  a  stamp,  as  on  a  sale,  could  not  be  necessary,  because  the 
deed  was  not  made  upon  an  actual  sale  of  the  property,  but  only  con- 
veyed it  to  trustees,  for  the  purposes  of  sale,  and  that  a  mortgage 
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stamp  would  be  inapplicable;  because,  though  the  conveyance  was  for 
the  payment  of  the  trustees  in  the  first  instance,  yet  all  the  creditors 
were  ultimately  to  obtain  payment,  so  that  the  deed  fell  within  the 
exception  at  the  end  of  the  clause,  under  the  word  "  mortgage,"  in  55 
Geo.  8,  c.  184,  Sched.  part  1. 

LenSj  in  support  of  the  rule,  urged,  that  the  deed  was  substantially 
a  transfer  upon  sale,  and,  therefore,  ought  to  have  an  ad  valorem 
stamp ;  or,  if  it  was  considered  in  the  nature  of  a  mortgage,  that  it  did 
not  fall  within  the  exception  in  the  statute,  because  it  was  for  the 
benefit  of  the  trustees,  and  not  of  the  creditors  generally,  who  would 
be  left  unpaid,  if  the  estate  upon  sale  did  not  produce  sufficient  to 
satisfy  the  trustees.  Our,  adv.  vuk. 

And  now, 

Park,  J.,  delivered  the  judgment  of  the  Court.  This  case  came 
before  the  Court  upon  a  motion  to  enter  a  nonsuit.  The  case  was  tried 
before  me  at  the  last  assizes  for  the  county  of  Hereford,  and  a  verdict 
was  found  for  the  plaintiffs,  with  my  approbation.  One  of  the  questions 
before  me  at  th^  assizes  was,  and  the  only  one  now  before  the  Court 
upon  the  motion  is,  whther  the  deed  under  which  the  plaintiffs  claim 
the  property,  was  duly  stamped. 

This  case  was  argued  the  other  day  in  the  absence  of  the  Lord  Chief 
Justice ;  and  my  Brothers  and  myself  postponed  the  giving  our  opi- 
nions at  the  time  of  the  argument,  not  from  any  doubt  we  entertained, 
but  because  a  question  of  the  same  nature  in  the  same  cause,  the  par- 
ties only  being  reversed,  being  depending  in  the  Court  of  King's  Bench, 
we  wished  to  come  to  the  same  conclusion  with  that  Court.  I  have 
not  heard  whether  that  cause  has  been  before  the  Court ;  and,  there- 
fore, we  can  no  longer  delay  our  judgment. 

This  question  depends  on  the  55  Geo.  8,  c.  184,  Sched.  part  1,  and 
it  is  admitted,  that,  if  the  deed  is  to  be  considered  as  a  common  deed, 
under  the  description  in  the  schedule  of  the  statute  of  *^  a  deed  of  any 
kind  whatever,  not  otherwise  charged  in  this  schedule,  nor  expressly 
exempted  from  all  stamp  duty,"*  it  has  been  duly  stamped.  But  it  is 
said,  it  must  have  an  ad  valorem  stamp,  for  that  this  case  is  to  be 
brought  under  the  words  in  the  schedule,  '*  Conveyance,  whether  grant, 
disposition,  lease,  assignment,  transfer,  release,  renunciation  of  any 
other  kind  or  description  whatsoever,  upon  the  sale  of  any  lands,  tene- 
ments, rents,  annuities,  or  other  property,  real  or  pei*sonal,  heritable 
or  movable,  or  of  any  right,  title,  interest,  or  claim  in,  to,  out  of,  or 
upon  any  lands,  tenements,  rents,  annuities,  or  other  property,  that  is 
to  say,  for  and  in  respect  of  the  principal  or  only  deed,  instrument,  or 
writing,  whereby  the  lands  or  other  things  sold  shall  be  granted,  leased, 
assigned,  transferred,  released,  renounced,  or  otherwise  conveyed  to  or 
vested  in  the  purchaser  or  purchasers,**  But  we  are  of  opinion  that 
the  deed  in  question  does  not  fall  under  this  section  of  the  act ;  for  the 
words  which  I  have  emphatically  mentioned,  clearly  show  this  clause 
to  have  been  intended  to  operate  upon  actual  sales  between  vendor  and 

•  Sched.  part  1,  tit  Deed. 
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vendee.  Now,  the  deed  in  question  is  no  sale  of  the  property  to  Coates 
and  others,  it  is  a  deed,  appointing  them  trustees  to  sell  and  to  distri- 
bute the  produce  of  the  money  in  the  manner  therein  mentioned ;  and 
the  duty  required  to  be  paid  in  all  the  cases  under  this  word  convey- 
ance in  the  statute,  is,  "  when  the  purchase  or  consideration  money 
therein  or  thereupon  expressed  shall  amount  to,  &c.,"  evidently  show- 
ing that  what  was  meant  by  the  legislature  was  an  immediate  money 
consideration  expressed.*  Now  here,  the  consideration  expressed  is 
10s, ;  but,  then,  it  is  argued  to  be  a  conveyance  (under  the  word  mort- 
gage in  the  schedule)  liable  to  an  ad  valorem  duty,  under  these  words, 
"  any  conveyance  of  any  lands,  estate,  or  property  whatsoever,  in  trust, 
to  be  sold,  or  otherwise  converted  into  money,  wiiich  shall  be  intended 
only  as  a  security,  and  shall  be  redeemable  before  the  sale  or  other 
disposal  thereof,  either  by  express  stipulation  or  otherwise  ;'*  and,  if 
the  clause  had  stopped  where  the  words  printed  in  italics  begin,  this 
deed  would  have  fallen  within  that  description :  but  the  clause  goes  on, 
"  exctpt  where  stick  conveyance  shall  be  madefm*  the  benefit  of  creditors 
generally.'*  If  this  deed  was  so  made,  then  it  falls  within  the  excep- 
tion, and  the  stamp  imposed  upon  it  was  quite  sufficient ;  we  roust  look 
at  the  deed  itself,  for  the  purpose  of  ascertaining  this.  [Here  the 
learned  Judge  read  the  trusts  of  the  deed.]  Now  it  is  very  true,  that 
the  primary  object  was  the  payment  of  the  trustees,  but  there  was  also 
a  trust,  after  they  were  satisfied,  to  pay  all  the  other  creditors,  with  a 
resulting  trust  for  the  original  debtors.  The  payment  of  the  creditors 
generally  was  therefore  in  contemplation  at  the  time ;  that  was  the 
object ;  and  we  therefore  think  this  case  falls  within  the  exception 
which  I  have  last  read. 

To  hold  the  contrary  would  be  a  very  harsh  construction,  and  would 
very  much  injure  all  insolvent  estates,  where  deeds  of  this  sort  are 
deemed  advisable,  as  they  would  have  a  double  ad  valorem  duty  to  pay 
before  any  benefit  could  be  derived  to  the  creditors  from  the  property ; 
on«,  immediately  upon  the  original  conveyance  from  the  debtor,  and 
the  other,  as  soon  as  the  trustee  sold,  for  the  purpose  of  executing  the 
trust,  when  there  is  no  doubt,  the  ad  valorem  duty  must  be  duly  paid. 

Every  deed  of  this  sort  has  its  own  peculiar  properties,  depending 
upon  the  arrangements  made  in  each  particular  case.  Here,  undoubt- 
edly, the  first  object  was  the  payment  of  the  debts  of  the  trustees ;  but 
the  general  object  was  the  payment  of  the  creditors  generally ;  and  we 
are  therefore  of  opinion  this  rule  ought  to  be  discharged. 

Rule  discharged. 

*  And  see  in  Sched.  part  1,  tit  Conveyance,  p.  614,  of  Raithby*8  edit,  the  following 
**  Note  — Tilt*  purchase  or  consideration  money  is  to  be  truly  expreited  and  set  forth  in 
words  at  length,  in  or  upon  every  such  principal  or  only  deed,  or  instrument  of  oon- 
Teyance.*' 
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(IN  THE  EXCHEQUER  CHAMBER.) 
BRETHERTON  and  Others  v.  WOOD.— p.  54 

In  an  action  on  the  caae  in  B.  R.  against  ten  defendants,  as  proprietors  of  a  coach,  f<M 
injuries  sasuined  by  the  plaintiff,  a  passenger,  in  consequence  of  neglif^^nce  in 
driving,  whereby  the  coach  was  overset,  the  jury  found  a  verdict  against  eight  of  the  de 
fendants,  and  in  favour  of  the  other  two;  and  judgment  was  entered  acconlinglT.  On 
error  in  earn,  scaeeh.  the  judgment  was  affiraied. 

Abraham  Wood,  the  plaintiff  below  in  this  cause,  complained  of 
I  iter  Bretherton,  James  Whittaker,  Thomas  Leary,  William  Jackson, 
John  Dixon,  William  Lee,  Mary  Ribby,  Ellen  Bretherton,  Abraham 
Dearden,  and  Elizabeth  Deaiden,  (the  defendants  below,)  being  in  tlie 
custody,  &c.,  of  a  plea  of  trespass  on  the  case:  For  that,  whereas  be- 
fore and  at  the  time  of  committing  the  grievances  therein  after  next 
mentioned,  the  said  defendants  were  proprietors  of  a  certain  stage- 
coach, for  the  carriage  and  conveyance  of  passengers  for  hire  from 
Bury,  in  the  county  of  Lancaster,  to  Bolton,  in  the  same  county,  to  wit, 
at,  &c.,  and  being  such  proprietors  of  the  said  stage-coach,  the  said  de- 
fendants, to  wit,  on,  &c.,  at,  &c.,  received  the  said  plaintiff,  and  the  said 
plaintiff  became  and  was  an  outside  passenger  upon  their  said  stage- 
coach, to  be  safely  and  securely  carried  and  conveyed  thereon  froTi 
Bury  aforesaid  to  Bolton  aforesaid,  for  certain  hire  and  reward  to  the 
said  defendants  in  that  behalf,  and,  by  reason  thereof,  the  said  defend- 
ants ought  safely  and  securely  to  have  conveyed,  or  caused  to  be  coa- 
veyed,  the  said  plaintiff  on  the  said  coach  from  Bury  aforesaid  to  Bolton 
aforesaid;  yet  the  said  defendants,  not  regardhig  their  duty  in  this  be- 
half, conducted  and  behaved  themselves  so  carelessly,  negligently,  and 
unskilfully  in  this  behalf,  that  by  and  through  the  mere  carelessne^B, 
negligence,  unskilfulness,  and  default  of  themselves  and  their  servacts 
in  that  behalf,  the  said  coach,  afterwards,  and  whilst  the  same  was  c£  r- 
rying  and  conveying  the  said  plaintiff  as  aforesaid,  and  before  the  arrival 
thereof  at  Bolton  aforesaid,  to  wit,  on,  &c.,  was  overset  and  overturned, 
to  wit,  at,  &c.,  by  means  whereof  the  said  plaintiff,  then  being  thereup- 
on, became  and  was  greatly  cut,  &c.,  &c.  Second  count;  and  whereas 
also  heretofore,  to  wit,  on,  &c.,  at,  &c.,  the  said  defendants  being  then 
and  there  proprietors  of  a  certain  other  stage-coach,  the  said  defendants 
received  the  said  plaintiff,  and  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendants,  became  and  was  an  outside  passen- 
ger by  the  said  last-mentioned  stage-coach,  to  be  safely  and  securely 
carried  and  conveyed  thereby  from  Bury  aforesaid  to  Bolton  aforesaid, 
to  wit,  at,  &c.,  by  reason  whereof  the  said  defendants  ought  safely  iuid 
securely  to  have  conveyed,  or  caused  to  be  conveyed,  the  said  plaintiff 
on  their  said  last-mentioned  coach  from  Bury  aforesaid  to  Bollon  afore- 
said, yet  the  said  defendants  again,  not  regarding  their  duty  in  this  be- 
half, conducted  and  behaved  themselves  so  carelessly,  negligently,  and 
unskilfully  in  this  behalf,  that  by  and  through  the  mere  carelessness, 
negligence,  unskilfulness,  and  default  of  themselves  and  their  servants 
in  that  behalf,  the  said  last-mentioned  coach  afterwards  and  whilst  the 
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same  was  carrying  and  conveying  the  said  plaintiff  as  such  outside 
passenger  as  aforesaid,  to  wit,  on,  &c.y  was  overset  and  overturned, 
to  wit,  at,  &c.,  by  means  whereof  the  said  plaintiff,  then  being  there- 
upon, became  and  was  greatly  cut,  &c.,  &c.  Plea,  not  guilty,  and 
issue  thereon.  At  the  trial  at  Lancaster,  (Summer  assizes,  1820.) 
the  jury  found  on  this  issue,  that  two  of  the  defendants  below,  Mary 
Ribby  and  Ellen  Bretherton,  were  not  guilty  of  the  premises  laid  to 
their  charge,  and  that  the  rest  of  the  defendants  below  were  guilty 
thereof,  and  assessed  the  damages  at  50/.  On  this  finding,  judgment 
was  entered  up  in  the  Michaelmas  term  following  for  the  plaintiff  be- 
low, against  the  def'^ndants  below,  who  were  found  guilty,  and  for  the 
two  defendants  below,  who  were  found  not  guihy. 

The  defendants  below,  who  were  found  guilty,  having  brought  a 
writ  of  error  in  this  court,  assigned  for  errors,  <*that  although  by  the 
record  aforesaid,  it  appears  that  the  said  Abraham  Wood  commenced 
and  prosecuted  his  action  in  this  behalf,  and  declared  therein  against 
all  of  them,  the  said  Peter,  James,  Thomas,  William  Jackson,  John, 
William  Lee,  Abraham  Dearden,  and  Elizabeth,  jointly  with  one  Mary 
Ribby  and  one  Ellen  Bretherton:  Nevertheless  it  appears,  in  and  by 
the  said  record,  that  the  verdict  was  given  severally;  that  is  to  say,  that 
the  said  Mary  and  Ellen  were  not  guilty  of  the  premises  laid  to  their 
charge;  and  that  the  said  Peter,  James,  Thomas,  William  Jackson, 
John,  William  Lee,  Abraham  Dearden,  and  Elizabeth,  were  guilty  of 
the  premises  laid  to  their  charge,  in  manner  and  form  as  the  said  Abra- 
ham Wood  hath  within  thereof  complained  against  them;  and  that  it 
appears,  in  and  by  the  said  record,  that  judgment  thereon  was  given 
for  the  said  Abraham  Wood  against  the  said  Peter,  James,  Thomas, 
W^illiam  Jackson,  John,  William  Lee,  Abraham  Dearden,  and  Elizabeth 
only,  and  not  against  the  said  Mary  and  Ellen;  but  that  judgment 
thereon  was  given  for  the  said  Mary  and  Ellen,  against  the  said  Abra- 
ham Wood;  whereas,  by  the  law  of  the  land,  the  judgment  should  have 
been  given,  either  to  the  said  Abraham  Wood,  against  all  of  them,  the 
said  Peter,  James,  Thomas,  William  Jackson,  John,  William  Lee, 
Mary,  Ellen,  Abraham  Dearden,  and  Elizabeth,  or  for  all  of  them  the 
said  Peter,  James,  Thomas,  William  Jackson,  John,  William  Lee, 
Mary,  Ellen,  Abraham  Dearden,  and  Elizabeth,  against  the  said  Abra- 
ham Wood,  &c.''    Joinder  in  error. 

The  case  was  argued  on  a  former  day. 

Inttledale^  for  the  plaintiffs  in  error.  What  appears  on  the  plead- 
ings in  this  case  amounts,  substantially,  to  the  statement  of  a  contract, 
and,  if  so,  the  action  ought  to  be  subject  to  all  the  accidents  of  nn 
action  on  a  contract.  With  the  addition  of  a  word  or  two,  the  present 
declaration  would  form  a  declaration  in  assumpsit ;  for  the  expression 
in  consideration^  is  not  necessary,  where  a  consideration  appears.  The 
pleadings  in  CoggB  v.  Bernard^  2  Ld.  Raym.  909,  show  the  converti- 
bility of  assumpsit  and  case  in  circumstances  like  the  present.  The 
plea  there  was,  not  guilty^  but  it  might,  with  equal  propriety,  have  been 
non  assumpsit  If  this  action,  which  clearly  arises  out  of  a  contract, 
be  permitted  to  be  framed  in  tort,  the  defendants  labour  under  the 
following  inconveniences. 
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First,  they  cannot  plead  in  abatement,  ahd  so  bring  before  the  Court 
all  who  are  jointly  liable;  the  consequence  of  which  is,  that  in  an 
action  for  contribution,  the  plaintiff  must  prove  his  whole  case,  the 
record  in  the  present  action  not  being  evidence  for  him,  as  it  would  be 
if  this  action  were  conceived  in  assumpsit.  Besides,  it  would  be  ques- 
tionable, whether  contribution  could  be  recovered  at  all  from  a  joint 
tort-feasor.     Merryweather  v.  Nizan^  8  T.  R.  186. 

Secondly,  if  this  action  were  brought  against  three,  one  of  whom  was 
not  a  joint  proprietor,  the  other  two  could  not  call  him  as  a  witness, 
whereas  if  the  action  had  been  assumpsit,  such  third  party  could  not 
have  been  joined. 

Thirdly,  if  the  case  had  been  reversed,  and  the  plaintiffs  in  error 
had  sued  the  defendant  in  error  for  his  fare,  they  must  have  sued  in 
contract,  and  have  been  bound  by  all  the  incidents  of  an  action  in  that 
shape,  and  it  seems  inconsistent  that  the  rule  should  not  be  mutual. 
Powell  V.  Lai/ton,  2  N.  R.  865,  WeaU  v.  King,  12  East,  452,  and 
Green  v.  Oreenhanky  2  Marsh.  485,  are  direct  authorities  in  favour 
of  the  plaintiffs  in  error,  to  say  nothing  of  the  earlier  cases  of  Boson 
V.  Sandford,  Salk.  440,  Dale  v.  Hall,  1  Wils.  281,  and  others ;  fiwiidZ^ 
V.  WiUorij  6  T.  R.  369,  points  the  same  way.  Dickon  v.  Clifton^  2 
Wils.  319,  and  Govett  v.  Radmdge,  3  Ea«t,  62,  are  the  only  cases 
against  them.  But  Weall  v.  King  was  decided  subsequently  to  Govett 
V.  Radnidge  ;  and  Dickon  v.  Cltfton  can  scarcely  be  entitled  to  much 
weight,  when  the  reporter  has  made  the  Court  doubt  whether  trespass 
and  trover  could  not  be  joined.  Mitchell  v.  Tarbutt,  5  T.  R,  649,  is 
quite  distinguishable  from  the  other  cases,  because  the  circumstances 
were  altogetner  independent  of  any  contract,  and  Max  v.  Roberts,  12 
East,  89,  went  off  on  a  defect  in  the  declaration. 

Manning,  for  the  defendant  in  error.  The  inconvenience  with 
respect  to  contribution  does  not  exist,  because  joint  proprietors  of 
coaches  are  partners,  and  losses  sustained  by  any  one  of  them,  on  the 
partnership  account,  however  occasioned,  would,  as  between  themselves, 
be  the  subject  of  an  action  of  account  or  assumpsit,  founded  upon  the 
partnership  relation.  As  to  a  party  who  is  not  partner  being  compre- 
hended in  the  action,  for  the  purpose  of  excluding  his  testimony,  the 
Court  will  not  intend  that  such  a  fraud  will  be  attempted.  With 
respect  to  the  proprietors  being  obliged  to  sue  in  contract,  and  being 
Bubject  to  all  the  incidents  of  such  a  suit,  it  imposes  no  inconvenience 
on  them,  because  they  must  necessarily  know  the  various  members 
of  whom  their  firm  consists,  while  the  passenger,  if  compelled  to' sue  in 
contract,  may  not  be  able  to  collect  those  names,  except  through  the 
expense  of  a  plea  in  abatement. 

To  come  to  the  cases,  there  seems  no  reason  for  impugning  the  autho- 
rity of  Dickon  v.  Clifton,  merely  because  the  reporter  has  written  tres- 
pass, meaning  probably  trespass  on  the  case.  Then  Cogg%  v.  Bernard 
makes  an  end  of  this  argument,  by  showing  that  a  consideration  is  not 
necessary,  and  that,  therefore,  supposing  the  practice  had  been  rn 
these  cases  to  declare  indifferently  in  tort  or  assumpsit,  if  either  should 
be  excluded,  it  must  be  assumpsit.     For  if  the  declaration  in  that  case 
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had  been  considered  as  framed  in  assumpsit^  it  would  bare  been  bad^ 
for  want  of  showing  a  consideration.  But  wherever  the  gist  of  the 
action  is  misfeasance,  though  assumpsit  may  be  resorted  to,  case  is  the 
more  proper  remedy.  Keilway,  160  a.  In  Boson  v.  Sandford^  the 
entry  was  saper  se  suscepit.  The  declaration  was,  therefore,  clearly  in 
contract ;  and  it  appears,  from  the  other  reports  of  this  case,  that  it 
was  decided  mainly  upon  this  distinction.*  Mast  v.  Goodson^  8  Wils. 
348,  is  in  favour  of  the  defendant  in  error,  and  is  an  answer  to  the 
case  of  Green  v.  Greenbank,  In  Oompton  v.  Richards^  1  Price,  27, 
the  gist  of  the  action  was  held  to  be  tort,  though  arising  out  of  a  con- 
tract. It  is  assumed,  on  the  other  side,  that  a  contract  exists  here ; 
but  that  is  not  necessarily  the  case.  If  a  place  in  a  coach  is 
vacant,  a  party  may  insist  on  being  carried,  but  if  he  were  overturned, 
he  might  not  be  able  to  sue  in  assumpsit.  Brovm  v.  I>ixon,  1  T.  R.  274, 
is  in  favour  of  the  defendant  in  error,  and  recognises  Dickon  v.  Clif- 
ton.  Mitchel  v.  Tarbutt,  it  may  be  admitted,  does  not  apply  to  the 
present  case;  nor  is  it  in  the  least  affected  by  I>ak  v.  ffalL  Then  Go^ett 
V.  Radnidge  is  in  point,  and  that  case  has  since  been  conJSrmed.f 
[Richardson,  J.  I  argued  the  case  alluded  to :  the  Court  said,  on  dis- 
secting the  declaration,  it  appeared  to  be  on  the  custon  of  the  realm, 
and  that  nothing  appeared  from  which  a  contract  could  be  inferred.] 
Weall  V.  King  was  decided  on  a  collateral  point ;  it  was  not  true  that 
the  plaintiff  bargained  with  both  the  defendants,  and  therefore  there 
was  a  variance  between  the  contract  proved  and  that  declared  on.  In 
Buddie  v.  WiUon  there  was  a  preliminary  point  which  occupied  the 
attention  of  the  Court ;  and  in  Powell  v.  Laytony  Dickon  v.  Clifton  was 
not  adverted  to. 

Littledale,  in  reply,  urged,  that  except  Govett  v.  Radnidge^  all  the 
cases  cited  for  the  defendant  in  error,  were  cases  of  tort,  in  which  there 
was  no  element  of  a  contract.  Cur.  adv.  vult. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  comes  before  us  by  writ  of  errror  brought  to  reverse  the  judg«> 
nient  of  the  Court  of  the  King's  Bench. 

The  action  is  an  action  on  tlie  case  against  the  plaintiffs  in  error. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  grievances 
complained  of,  the  plaintiffs  in  error  were  proprietors  of  a  certain  stage- 
coach for  the  conveyance  of  passengers  for  hire,  from  Bury,  in  the 
county  of  Lancaster,  to  Bolton,  in  the  same  county,  and  being  so,  that 
ihey  received  the  defendant  in  error,  Twho  was  the  plaintiff  below,)  and 
he  became  an  outside  passenger,  to  oe  safely  conveyed  thereon  from 
Bury  aforesaid  to  Bolton  aforesaid,  for  hire  and  reward,  to  the  said 
plaintiffs  in  error  in  that  behalf,  and  that  by  reason  thereof,  the  plain- 
tiffs in  error  ought  safely  to  have  conveyed,  or  caused  to  be  conveyed 
accordingly,  the  said  defendant  in  error;  it  then  alleges,  that  not  re- 
garding their  duty  in  this  behalf,  they  so  conducted  themselves,  that,  by 
and  through  the  carelessness,  negligence,  unskilfuhiess,  and  default  of 
themselves  and  their  servants,  the  said  coach  was  overset,  by  means 

•  1  Shower,  104;  8  Mod.  820,  8;  8  Levlni,  851. 
t  In  the  nnpublished  part  of  M.  &  S. 


606  Bretherton  v.  Wood.  T.  T.  1821.  [61 

whereof  the  defendant  in  error  was  greatly  bruised  and  wounded,  and 
sustained  other  injuries. 

To  this  declaration,  the  defendants  below  pleaded,  that  they  were 
not  guilty,  and  issue  was  thereupon  joined.  The  record  states,  that 
the  cause  was  tried  at  the  last  assizes  at  Lancaster,  when  the  jury 
found  that  two  of  the  defendants  were  not  guilty,  and  that  the  other  de- 
fendants were  guilty,  and  assessed  the  damages  of  the  plaintiflfs  below 
against  them,  besides  the  costs  and  charges,  at  50/.  On  this  verdict, 
the  Court  of  King's  Bench  have  given  judgment  for  the  plaintiff  below, 
that  he  do  recover  damages  and  costs  against  the  defendants  below, 
who  were  so  found  guilty,  and  thatihe  two  for  whom  a  verdict  of  not 
guilty  was  given,  go  without  day. 

The  matter  for  our  decision  is,  whether  this  judgment  be  erroneous. 
On  the  part  of  the  plaintifis  in  error,  it  was  contended,  that  the  state- 
ment of  the  case  in  the  declaration  amounts  to  a  contract,  and  thai  be- 
ing so,  all  the  rules  which  relate  to  actions  founded  on  contracts  must 
govern,  and  that  it  is  a  rule  of  law  that  such  actions  are  joint,  and  must 
be  maintained  against  all  the  defendants  named  in  the  declaration,  or 
fail  altogether.  If  it  were  true,  that  the  present  action  is  founded  on  a 
contract,  so  that,  to  support  it,  a  contract  between  the  parties  to  it  must 
have  been  proved,  the  objection  would  deserve  consideration.  But  we 
are  of  opinion,  that  this  action  is  not  so  founded,  and  that,  on  the  trial, 
it  could  not  have  been  necessary  to  show  that  there  was  any  contract, 
and  therefore  that  the  objection  fails. 

This  action  is  on  the  case  against  a  common  carrier,  upon  whom  a 
duty  is  imposed  by  the  custom  of  the  realm,  or  in  other  words,  by  the 
common  law,  to  carry  and  convey  their  goods  or  passengers  safely  and 
securely,  so  that,  by  their  negligence  or  default,  no  injury  or  damage 
happen.  A  breach  of  this  dnty  is  a  breach  of  the  law,  and  for  this 
breach  an  action  lies,  founded  on  the  common  law,  which  action  wants 
not  the  aid  of  a  contract  to  support  it. 

It  appears  by  the  different  books  of  entries,  Brownlow  Redivivus,  1 1, 
Clift.  38,  39,  Mod.  Ent.  145,  Heme,  76,  that  this  form  of  action  is  of 
very  ancient  use. 

Nor  is  it  material,  whether  redress  might  or  might  not  have  been 
had  in  an  action  of  assumpsit ;  that  must  depend  on  circumstances  of 
which  this  Court  has  no  knowledge :  but,  whether  an  action  of  assump- 
sit might  or  might  not  have  been  maintained,  still  this  action  on  the 
case  may  be  maintained.  The  action  of  assumpsit,  as  applied  to  cases 
of  this  kind,  is  of  modem  use.  The  action  on  the  case  is  as  early  as 
the  existence  of  the  custom  or  common  law  as  to  common  carriers. 

If  the  action  be  not  founded  on  a  contract,  but  on  a  breach  of  duty 
depending  on  the  common  law,  on  a  tort  or  misfeasance,  it  cannot  be 
contended,  that  the  judgment  is  erroneous ;  for,  from  the  nature  of  th^ 
case  and  the  form  of  the  action,  it  is  several  and  not  joint,  and  may  be 
maintained  against  some  only  of  those  against  whom  it  is  brought 

In  this  view  of  the  subject  the  authorities  principally  relied  upon  by 
me  plaintiffs  in  error  have  no  application. 

The  cases  of  Powell  y.  Laytouy  and  MaxY.  Roberts,  were  decided 
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by  the  same  judges :  they  are  in  no  respect  Hke  the  case  now  before  us. 
Each  of  these  cases  is  an  action  against  owners  of  a  ship,  not  stated  to 
be  a  general  ship  carrying  the  goods  of  all  who  choose  to  send  them ; 
but  it  is  stated  as  a  particular  employment  in  each  case.  In  the  first  of 
these  cases,  Powell  v.  Layion^ihe  declaration  is, that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendants,  had  caused  goods  to  be 
delivered  to  them,  to  be  carried,  conveyed,  &c.  Now  it  is  obvious,  that 
this  was  a  case  founded  on  a  particular  contract ;  therefore,  said  the 
Court,  the  defendant's  plea  in  abatement,  that  the  defendant,  Layfon, 
had  a  partner  jointly  interested,  to  whom  the  goods  were  delivered,  as 
well  as  to  him,  the  defendant,  is^good,  and  this  person  ought  to  have 
been  joined. 

In  Max  v.  Roberts^  which  was  before  the  same  judges,  the  point  in 
the  cause  was  decided  on  the  same  principle,  although  the  question 
arose  in  a  different  shape.  There,  the  declaration  stated,  that  the  de- 
fendants were  owners  of  a  ship,  and  that  the  plaintiff  delivered  to  them 
his  goods  to  be  carried,  &c.  On  the  trial,  the  plaintiff  failed  in  proving, 
that  the  defendant,  Roberts,  and  the  eight  other  defendants,  were  part 
owners ;  by  his  evidence  he  affected  the  eight  only  ;  the  same  judges 
who  decided  Powell  v.  Lay  ton,  held,  that  the  owners  had  no  duty  im- 
posed on  them,  but  what  arose  by  contract ;  and  adhered  to  the  deci- 
sion in  Powell  v.  Lay  ton. 

In  the  present  case,  a  duty  was  imposed  on  the  defendants  which 
did  not  arise  by  the  contract,  but  by  the  custom  or  common  law  of 
England. 

It  is  not  material,  therefore,  to  contrast  the  decision  in  these  cases,  of 
Powell  V.  Laylouy  and  Max  v.  Boberts,  with  the  decision  of  the  Court 
of  King's  Bench  in  the  earlier  case  of  Govett  v  Radnidge^  because  this 
case  differs  from  them.  If  these  cases  become  opposed  to  each  other, 
it  must  remani  to  be  decided  hereafter  which  of  them  is  right,  if  they 
differ.  At  present  it  is  sufficient  to  say,  that  this  action  is  founded  on 
a  misfeasance,  and  that  the  declaration  is  framed  accordingly ;  and 
therefore,  that  the  verdict  and  judgment  given  against  some  of  the  de- 
fendants is  not  erroneous,  and  ought  to  be  affirmed. 

Judgment  affirmed. 
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(IN  THE  EXCHEQUER  CHAMBER.) 
DE  TASTET  v.  RUCKER,  and  Others.     (In  Error.)— p.  65. 

Error  was  assignocl  on  m  munomer  of  one  of  the  plaintilb  below  in  the  warmnt  of  attorney, 
and  also  on  the  omission  of  any  entry  of  verdict  and  judgment  upon  an  iasue  joined  on  m 
plea  of  set-off.  The  Court  held^  that  there  was  nothing  in  the  first  objection,  and  gave 
leave  to  amend  the  transcript  as  to  the  second. 

The  plaintiff  assigned  for  error,  first,  the  insufficiency  of  the  decla- 
ration ;  secondly,  that,  by  the  record,  it-  appears,  that,  in  the  warrant  of 
attorney  filed  and  remaining  of  record  in  the  court  below,  to  warrant 
George  Toralinson  to  be  attxjrney  for  Martin  Albert  Rucker,  John  Er- 
nest Frederick  Westphalen,and  John  Christoph  Frederick  Rist,  against 
Firmin  de  Tastet,  in  the  plea  aforesaid,  the  said  John  Christoph  Frede- 
rick Rist  is  described  by  the  name  of  John  Christoph  Rist,  and  not  by 
the  name  of  John  Christoph  Frederick  Rist. 

Thirdly,  That  by  the  record,  it  appears  that  there  is  no  warrant  of 
attorney  filed  or  remaining  of  record  in  the  said  court  of,  &c.,  between 
the  parties  aforesaid,  to  warrant  George  Tomlinsou  to  be  attorney  for 
the  said  M.  A.  R.,  J.  E.  F.  W.,  and  J.  C.  F.  R.,  against  the  said  F. 
deT. 

Fourthly,  That,  by  the  record  aforesaid,  it  appears,  that  in  the  war- 
rant of  attorney  filed  as  remaining  of  record  in  the  court  below,  be- 
tween the  parties  aforesaid,  to  warrant  James  Lowe  to  be  attorney  for 
the  said  F.  de  T.,  at  the  suit  of  the  said  M.  A.  R.,  J.  E.  F.  W.,  and 
J.  C.  F.  R.,  in  the  plea  aforesaid,  the  said  J.  C.  F.  R.  is  described  by 
the  name  of  J.  C.  R.,  and  not  by  the  name  of  J.  C.  F.  R. 

Fifthly,  That,  by  the  record  aforesaid,  it  appears,  that  there  is  no 
warrant  of  attorney  filed  or  remaining  of  record  in  the  said  court  of, 
&c.  between  the  parties  aforesaid,  to  warrant  the  said  Charles  L.,  to 
be  attorney  for  the  said  F.  de  T.,  at  the  suit  of  the  said  M.  A.  R.,  J. 

E.  F.  W.,  and  J.  C.  F.  R. 

Sixthly,  That,  by  the  record  aforesaid,  it  appears,  that  there  were 
two  issues  joined  between  the  said  M.  A.  R.,  J.  E.  F.  W.,  and  J.  C. 

F.  R.,  and  the  said  F.  de  T. ;  but  that  the  jury,  who  were  summoned 
to  try  those  issues,  found  a  verdict  for  the  said  M.  A.  R.,  J.  E.  F.  W., 
and  J.  C.  F.  R.  on  one  of  those  issues  only,  but  did  not  find  a  verdict 
for  the  said  M.  A.  R.,  J.  E.  F,  W.,  and  J.  C.  F.  R.,  or  for  the  said  F. 
de  T.,  on  the  other  of  the  said  issues. 

At  a  former  day  in  this  term.  Pollock  F,  had  obtained  leave  to  amend 
the  transcript  of  the  record,  as  to  the  last  error  assigned,  and  had  sub- 
sequently amended  the  nisiprius  record  and  judgment  roll,  by  an  ap- 
plication in  the  court  below. 

Liiiledale^foT  the  plaintiff  in  error,  now  applied  to  have  this  rule  to 
amend  the  transcript  discharged  gttia  improvide  emanamt.  The  proper 
course  would  have  been,  first,  to  obtain  a  rule  in  E.  B.  to  amend  the 
postea  ;  and,  afterwards,  the  judgment :  whereas  the  rule  here  was  to 
amend  the  transcript,  before  any  alteration  in  the  judgnieni  in  K  H 
This  court  has  no  power  to  make  such  a  prospective  order. 
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Finding  the  Court  against  him  upon  this  point,  he  cited  many  cases 
from  1  Roll.  Abr.  289,  and  3  Viner  Abr.  292,  Com.  Dig.  lit.  Amentl- 
tneni,  in  which  judgments  had  been  reversed  for  the  first  cause  as- 
signed. These  were  all  antecedent  to  the  statutes  of  jeofails,  32  H.  8, 
c.  30,  IS  Eliz.  c.  14,  or  did  not  appear  to  have  been  after  verdict ;  but 
he  contended,  that  though  the  want  of  a  warrant  of  attorney  was  cured 
after  verdict,  yet,  that  here  a  warrant  of  attorney  was  certified,  vary^ 
ing  from  the  name  of  the  party  on  the  record ;  and  that  a  bad  warranty 
like  a  bad  original,  remained  as  before  the  statutes.  He  also  referred 
to  several  modem  cases  upon  misnomer  and  variance,*  not,  however, 
distinctly  applying  to  warrants  of  attorney.  And  he  urged,  that,  as 
warrants  of  attorney  may  be  filed  at  any  time  before  final  judgment, 
the  defendant  below  had  no  opportunity  of  pleading  in  abatement,  oi 
of  making  any  application  to  the  Court  on  the  ground  of  the  variance. 

Pollock^  F.y  ron/ra,contended,  that  this  must  be  taken  to  be  no  war* 
rant,  as  between  these  parties,  in  which  case  the  omission  was  rured 
by  the  statutes,  or  it  was  a  misnomer  in  some  part  of  the  record,  bijt 
whether  in  the  warrant  of  attorney  or  in  the  pleading,  the  Court  had 
Qo  means  of  judging. 

The  Court  said  there  was  nothing  in  the  objection,  and  afilrmed  tbe 
judgment.! 

*  Corhdi  ▼.  BaUa,  3  T.  R.  600.    Skadgett  ▼.  CVpmm,  8  East  338.    Ddanoy  t.  dm- 
nan,  10  East.  328.    Bring  ▼.  Diekenwn,  11  East  220. 
t  The  Reporters  are  indebted  to  a  gentleman  at  the  bar  for  the  note  of  thii  caae. 
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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS, 

Alict)aelmas   term, 

IN   THE 

Second  Year  of  the  Reign  of  Geoboe  IV.,  1821. 


MEMORANDA. 


In  consequence  of  the  demise  of  the  Queen  in  the  last  vacation, 
Henry  Brougham,  Esquire,  and  Thomas  Denman,  Esquire,  of  Lincoln^s 
Inn,  barristers  at  law,  who  had  filled  the  offices  of  attorney  and  solici- 
tor-general to  her  Majesty,  in  this  term,  resumed  their  seats  without 
the  bar. 

In  vacation  after  Michaelmas  term,  William  Elias  Taunton.  Esquire, 
Christopher  Puller,  Esquire,  Lancelot  Shadwell,  Esquire,  William 
George  Adam,  Esquire,  and  Edward  Burtenshaw  Sugden,  Esquire,  all 
of  Lincoln's  Inn,  barristers  at  law,  were  respectively  appointed  his 
Majesty's  counsel,  and  took  their  seats  within  the  bar  accordingly. 

Shortly  after  the  end  of  this  term,  at  his  house  in  Russel  Square,  died 
Sir  James  Mansfield,  Knt.,  formerly  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas. 
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WILLIAMS  V.  SAWYER,  Esq.— p.  70. 

Held,  that  ftn  agreement  (dated  Ootober  27,  1819,  and  stamped  with  a  20#.  stamp) 
between  landlord  and  tenant,  that  the  landlord  should  have  immediate  possession 
(except  as  was  mentioned)  of  a  farm,  lands,  and  premises,  which  had  been  occupied 
Viv  the  tenant  for  a  term,  the  landlord  to  take  the  stock,  and  the  tenant  to  hold  over 
naif  the  hoase,  half  the  stable,  the  barns,  and  an  enclosed  ground,  and  to  have  the 
joint  use  of  the  yard  with  the  landlord  or  on-coming  tenant,  till  the  25tb  January 
following,  without  rent,  &o.,  was  properly  rejected  in  evidence,  on  the  ground  that  it 
operated  as  a  surrender  of  the  term,  and  therefore  required  a  deed  stamp,  under  55 
Geo.  8,  c.  184,  Sched.  part  1. 

Trespass  against  the  late  sheriiTof  Berks,  for  taking  the  plaintiff's 
goods  and  farming  stock.  Plea,  general  issue.  At  the  trial,  before 
Abbott,  C.  J.,  at  the  last  assizes  for  Abingdon,  it  appeared,  that  the 
defendant  levied  and  sold  the  goods  as  the  goods  of  John  Palmer,  under 
a  fieri  facias  against  him,  shortly  after  the  25th  January,  1820.  The 
farm  was  let  by  the  plaintiff  to  Palmer,  in  July,  1817,  by  a  memoran- 
dum of  agreement  on  unstamped  paper,  under  which  he  held  the  farm, 
till  October,  1819,  when,  the  rent  being  considerably  in  arrear,  he  en- 
tered into  an  agreement  with  his  landlord,  dated  27th  October,  1819,  by 
which  he  agreed  to  give  up  to  his  landland  (the  plaintiff)  the  immediate 
possession  of  the  farm,  lands,  and  premises,  &c.,  (except  as  was  men- 
tioned.) In  consideration  whereof,  his  landlord  agreed  with  him,  to 
take  the  whole  of  his  stock  of  hay  (except  one  rick)  at  a  valuation,  and 
to  make  a  compensation  for  the  fellows,  which  the  said  landlord  or  his 
on-coming  tenant  should  enter  upon  immediately  ;  all  taxes,  highways, 
duties,  and  outgoings,  in  respect  of  the  said  farm,  to  be  paid  and  per- 
formed by  the  tenant,  up  to  the  10th  of  October  preceding.  The  said 
tenant  to  have  liberty  to  hold  over  and  enjoy  half  the  house,  half  the 
stable,  and  the  bams ;  and  to  have  the  joint  use  of  the  yard  with  the 
landlord,  or  his  coming-on  tenant,  and  also  the  enclosed  ground,  called, 
&c.,  and  the  cow-pens  therein,  up  to  the  25th  day  of  January  ensuing, 
without  paying  any  rent  or  taxes  for  or  on  account  of  the  same. 
(Signed  by  the  parties,  and  witnessed.) 

This  agreement  was  stamped  with  a  20«.  stamp,  when  produced  in 
evidence  by  the  plaintiff.  The  counsel  for  the  defendant  objected  to 
its  admissibility,  on  the  ground  that  it  operated  as  a  surrender  of  the 
term,  and  therefore  required  a  deed  stamp.*  Abbott,  G.  J.,  directed 
a  nonsuit  on  this  ground,  but  gave  the  plaintiff  leave  to  move.  Accord- 
ingly, 

Bo8anquetj  Serjt.,  now  moved  to  set  aside  the  nonsuit  and  have  a 
new  trial,  on  the  ground  that  this  was  merely  an  agreement  to  surren- 
der a  part  of  the  premises,  and,  therefore,  possession  of  a  part  only 
being  given,  could  not  operate  as  a  surrender  of  a  whole  term. 

But  the  Court  were  unanimously  of  opinion,  that  the  instrument 
operated  as  a  surrender  of  the  term,  and 

BoMnquet  took  nothing  by  his  motion.  Bule  refused. 

*  The  amoant  of  which  is  1/.  1^.,  by  66  Qeo.  8,  o.  184,  Sched.  part  1. 
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SEVERN  and  Others  v.  OLIVE  and  Others,  Directors  of  the  IM- 
PERIAL Insurance  Company. — p.  72. 

SAME  V,  SLADE  and  Others,  ditto. 

SAME  V.  WILSON  and  Others,  Directors  of  the  PHCENIX  Insu- 

ranee  Company. 

SAME  V.  SHUM  and  Others,  ditto. 

The  expenM  of  experiments  necessarily  made  for  the  purpose  of  afibrding  evidenc*  oc  a 
point  in  dispute  new  to  scientific  men,  is  not  allowed  on  taxation  of  costs. 

Nor  a'«  scientific  and  professional  witnesses  allowed  any  compensation  for  loss  of  time, 
unlesb  they  be  medical  men. 

Two  acti<  ns  against  one  insurance  company,  and  two  against  another,  on  the  aaroe  loss, 
were  at  issue  in  Hilary  term,  1820 :  the  second,  third,  and  fourth  were  aet  down  for  trial, 
at  the  sittings  after  that  term;  but  not  the  first,  upon  two  of  the  pleas  in  which  there 
were  demurrers.  The  second  cause  was  tried  at  those  sittings,  and  a  verdict  was  found 
for  the  piaiiitiiH  A  rule  nisi  for  a  new  trial  in  this  cause  was  obtained  in  Easter  term ; 
but  suspended  from  time  to  time,  till  one  of  the  other  causes  should  also  have  been  tried, 
and  the  result  of  certain  proposed  experiments  touching  the  point  in  dispute  be  made 
known.  At  the  sittings  after  Michaelmas  term,  1820,  the  first,  third,  and  fourth  causes 
were  set  down  for  trisl;  and  the  third,  which  then  stood  first  in  the  paper,  was  tried, 
on  which  a  verdict  was  found  for  the  plaintifi[l  /&///«  that  the  costs  were  rightly  appor- 
tioned by  the  prothonotary,  half  to  be  paid  by  one  company,  and  half  by  the  other. 

The  plaintiffs  had  insured  a  sugar-house,  in  four  several  po'icies, 
at  the  odices  of  which  the  defendants  were  directors,  and,  the  sugar- 
house  having  been  burnt  down,  brought  four  actions  on  these  policies. 
The  actions  were  all  at  issue  in  Hiliary  term,  1820 ;  the  second,  third, 
and  fourth  were  set  down  for  trial  at  the  sittings  after  that  term,  but 
not  the  fii*st,  upon  two  of  the  pleas  in  which  there  were  demurrers. 
The  second  cause  was  tried  at  those  sittings,  and  a  verdict  obtained  for 
tiie  plaintiff;  a  rule  nisi  for  a  new  trial  in  thi3  cause  was  obtained  in 
Easter  term,  but  suspended  from  time  to  time,  till  one  of  the  other 
causes  should  also  have  been  tried,  and  the  result  of  certain  proposed 
experiments  affecting  the  point  in  dispute  be  made  know.  At  the 
sittings  after  Michaelmas  term,  1820,  the  first,  third,  and  fourth  causes 
were  set  down  for  trial,  and  stood  in  the  following  order;  Severn  v, 
fi^ilson;  Severn  v.  Shum;  Severn  v.  Olive  $  and  Severn  v.  Wilson 
was  tried. 

The  defence  being  that  the  plaintiff  had,  without  the  knowledge  of 
the  defendants,  used,  in  the  boiling  of  sugar,  a  newly  invented  process 
more  dangerous  than  the  old  one ;  a  great  number  of  expensive  ex- 
periments were  made  by  both  parties,  to  ascertain  the  effects  of  this 
process,  which  consisted  in  the  employment  of  oil,  heated  to  an  extra- 
ordinary temperature,  and  many  scientific  and  professional  men  of 
eminence,  among  others,  a  lecturer  at  the  university  of  Glasgow,  were 
called,  to  give  their  opinions  as  to  the  safety  or  danger  of  the  process, 
and  the  result  of  the  experiments.  These  opinions  were  contradictory. 
The  jury  found  a  verdict  for  the  plaintiffs. 

The  prothonotary,  in  taxing  costs,  having  allowed  various  sums  for 
he  money  lairl  out  in  experiments,  and  for  the  time  of  the  scientific 
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and  professional  men  employed  in  making  them,  and  called  as  wit- 
nesses, and  having  apportioned  the  costs,  half  to  be  paid  by  the  Phoe- 
nix and  half  by  the  Imperial  office, 

Hullocky  Serjt.,  for  the  defendant,  Olive,  on  a  former  day,  obtained 
a  rule,  calling  on  the  plaintiffs  to  show  cause  why  the  prothonotary 
should  not  review  his  taxation,  on  the  ground  that  these  sums  ought 
not  to  have  been  allowed;  and  that,  as  only  three  causes  were  set  down 
for  trial  at  the  same  sittings,  the  apportionment  of  the  costs  to  the  Im- 
perial office  ought  to  have  been  one-third  instead  of  one-half. 

Xen«,  Vaughauy  and  Taddy^  Serjts.,  now  showed  cause  against  the 
rale,  and  urged,  that  expenses  incurred  in  furnishine  evidence  on  a 
matter  of  opinion  (more  especially  in  such  a  case  as  this,  where  virtu- 
ally such  matter  was  the  point  in  issue)  could  not  be  distinguished  in 
principle  from  expenses  incurred  in  furnishing  evidence  on  a  matter  of 
fact ;  expenses  which  were  always  allowed  in  costs ;  that  the  process 
of  boiling  sugar,  by  the  application  of  heated  oil,  being  a  new  dis- 
covery, it  was  impossible  for  the  most  scientific  witnesses  to  speak  on 
the  subject,  without  having  bad  recourse  to  actual  experiment ;  so  that 
the  results  of  these  experiments  were  a  necessary  part  of  the  evidence 
adduced ;  that  with  regard  to  the  allowance  for  the  time  of  scientific 
and  professional  witnesses,  though  it  was  certain  that  witnesses  in  gene- 
ral were  entitled  to  no  compensation  for  loss  of  time,  yet  there  was  an 
exception  in  behalf  of  medical  men  and  attorneys ;  within  the  spirit  of 
which  exception,  professional  men  of  science,  at  least,  must  be  con- 
sidered to  fall,  the  real  ground  of  exception  being  the  lucrative  appli- 
cation of  scientific  acquirement.  Lastly,  with  regard  to  the  apportion- 
ment, that  the  two  ofiices  having  had  the  mutual  benefit  of  the  experi- 
ments, ought  equally  to  share  the  expenses. 

ffuUocky  Serjt.,  in  support  of  the  rule.  There  is  no  instance  in 
which  an  allowance  has  been  made  for  experiments,  or  for  any  expenses 
which  have  merely  contributed  to  the  groundwork  of  an  opinion.  Wit- 
nesses have  no  allowance  for  making  a  view ;  and  in  actions  touching 
the  working  of  mines,  scientific  men,  brought  from  great  distances,  for 
the  purpose  of  taking  plans,  and  rendering  themselves  otherwise  com- 
petent to  pronounce  an  opinion,  have  no  allowance  for  their  preparatory 
expenses.  As  well  might  the  defendants  be  charged  for  the  expense 
of  entering  and  maintaining  a  man  at  the  university,  in  order  to  render 
him  competent  to  decide  in  matters  of  science,  as  for  these  preparatory 
experiments.  If  the  process  was  new,  the  plaintiffs  ought  to  have 
known  the  effects  of  it  before  they  ventured  to  use  it ;  if  they  knew  the 
effects,  the  experiments  were  superfluous.  As  to  the  allowance  for 
time,  it  is  diflBcult  to  say  why  physicians  should  have  such  an  allow- 
ance, inasmuch  as  thev  cannot  sue  for  fees.  But  at  all  events,  the 
exception  has  extended  no  further.  Moore  v.  AdaiUy  5  M.  &  S.  156, 
Willis  v.  Peckhanij  ante,  vol.  1,  615. 

The  apportionment  ought  to  depend  on  the  state  of  the  causes  when 
they  went  down  to  trial ;  there  were  then  only  three  on  the  list ;  and 
the  Court  cannot  connect  what  passed  at  a  subsequent,  with  what 
passed  at  a  former,  sitting. 
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The  Court  directed,  that  the  prothonotary  should  review  his  taxa- 
tion, on  the  ground  that  no  allowance  ought  to  be  made  for  the  expense 
of  experiments,  nor  for  the  time  of  scientific  witnesses,  unless  they 
were  medical  men,  such  as  physicians  or  surgeons,  and  referred  to  the 
cases  of  Moor  v.  *9dams  and  Willis  v.  Pecham^  as  conclusive,  that 
compensation  for  loss  of  time  could  not,  in  this  case,  be  allowed  to  others. 

Rule  absolute. 


OILMAN  V.  ELTON.— p.  75. 

Goods  of  the  principal  in  the  hands  of  his  factor  cannot  be  distrained  by  the  landlord  of 
the  factor's  premises  for  arrears  of  rant  due  to  him  from  the  factor. 

Trover  for  bombazeens.  At  the  trial,  before  Dallas,  C.  J.,  (ad- 
journed sittings  after  Trinity  term  last,)  a  verdict  was  found  for  the 
plaintitr,  damages  196/.,  subject  to  the  opinion  of  the  Court,  on  the  fol- 
lowing case. 

The  plaintiff,  who  is  a  bombazeen  manufacturer  at  Norwich,  had 
been  in  the  habit  of  sending  parcels  of  goods  for  sale,  upon  commis- 
sion, to  Thomas  Milne,  (now  deceased,)  who  was  a  factor  and  broker, 
and  also  traded  on  his  own  account.  On  the  16th  February  and  5th 
of  March,  1819,  the  goods  in  question  were  sent,  packed  in  bales,  and 
marked  I.  G.  (the  plaintiff's  initials)  to  Milne,  to  be  by  him,  as  factor 
cf  the  plaintiff,  sold  for  the  account  of  the  plaintiff,  in  the  usual  course 
of  their  bushiess,  and  were  received  by  Milne  on  the  10th  March,  a 
his  ware-room  and  counting-house,  which  he  rented  of  the  defendant, 
in  Walbrook,  London,  as  a  yearly  tenant.  On  the  6th  March,  1819, 
the  plaintiff  drew  a  bill  of  exchange  of  that  date  on  Milne  for  200/. 
on  account,  which  bill  Milne  accepted,  and  returned  to  the  plaintiff, 
who  afterwards  cashed  the  same  with  his  bankers  at  Norwich,  and  the 
bill,  after  the  death  of  Milne,  was  duly  presented  by  the  said  bankers' 
agents  in  London  for  payment,  at  the  late  ware-room  and  counting- 
house  of  Milne,  and  returned  not  paid.  On  the  16th  April,  1819, 
Milne  died,  the  goods  then  remaining  unsold  in  the  ware-room.  On 
the  following  day,  the  defendant  distrained  them  for  93/.,  his  arrears 
of  rent  due  from  Milne  for  the  ware-room  and  counting-house.  On 
the  24th  of  the  same  month,  a  formal  demand  of  the  goods  was  made 
on  behalf  of  the  plaintiflf  upon  the  defendant,  who  thereupon  refused 
to  deliver  them,  alleging,  as  a  reason  for  his  refusal,  that  he  detained 
them  under  the  said  distress. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  cir- 
cumstances above  stated,  the  plaintiff  is  entitled  to  recover.  If  the 
Court  should  be  of  that  opinion,  the  verdict  is  to  stand,  but  if  of  a  con- 
."ary  opinion,  a  verdict  is  to  be  entered  for  the  defendant. 

Marshall,  Serjt.,  for  the  plaintiff.  This  is  a  case  of  great  impor- 
tauce,  considering  the  extensive  interests  which  will  be  affected  by  the 
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decision ;  but,  as  there  is  no  case  in  point,  it  must  be  determined  on 
principle ;  and,  on  principle,  the  phiintiif  contends,  that  goods  in  the 
hands  of  a  factor  are  not  liable  to  distress  for  rent  due  from  the  fuctor. 
Generally  speaking,  the  landlord  is  entitled  to  distrain  for  rent  arrear, 
whatever  chattels  he  finds  on  the  land  demised ;  but  there  are  excep- 
tions to  this  rule ;  and  the  case  of  a  factor  falls  vrithin  an  exception 
which  has  been  clearly  laid  down  in  favour  of  trade  and  commerce. 
Thus,  goods  exposed  to  sale  in  a  market  are  exempt  from  distress  ;*  a 
horse  in  a  smith's  shop ;  cloth  at  a  tailor's,  &c.  ;t  goods  in  the  hands 
of  a  carrier,  whether  private  or  public ;  O-isbourn  v.  ffurst^  Salk.  250  ; 
and  the  same  principle  is  deducible  from  Trassell  v.  MorrU^  Noy,  19, 
and  Simpson  v.  ffartoppy  Willes,  612.J  The  exemption  of  goods  in 
the  hands  of  a  factor  is  expressly  stated  in  the  argument,  in  Francis  v. 
Wj/eUt,  3  Burr.  1508,  and  not  denied  by  Blackstone,  the  opposite 
counsel,  nor  by  the  Court.  If  such  goods  were  liable  to  seizure,  the 
consequences  to  trade  in  general  must  be  extensively  pernicious.  Pater- 
son  V.  Tash^  Str.  1178,  and  Newsom  v.  Thornton^  6  East,  17,  show, 
that  the  factor  is  only  a  servant,  and  cannot  pledge  the  goods  of  his 
principal. 

LaweSy  Serjt.,  for  the  defendant.  These  goods  were  placed  in  the 
hands  of  Milne,  rather  as  a  security  than  as  with  a  factor  for  sale, 
Milne  having  accepted  a  bill  on  account ;  but,  supposing  him  to  have 
been  employed  as  a  factor,  the  goods  are  not  exempt  from  the  defend- 
ant's distress,  who,  as  landlord,  is  entitled  to  take  all  he  finds, "*"  unless 
particularly  protected  or  exempted. f  The  exceptions  in  favour  of 
trade  are  confined  to  cases  where  something  is  to  be  wrought  on  the 
thing  deposited  (as  in  the  case  of  clothes  left  with  a  tailor  to  be  made 
up,  or  with  a  fuller  to  be  fulled) ;  and  cases  where  the  publicity  of  the 
deposit  enables  the  landlord  at  once  to  presume  that  the  goods  do  not 
belong  to  his  tenant ;  as  goods  placed  in  a  fair  to  be  sold,  or  horses 
put  up  at  an  inn.  The  tailor  may  be  compelled  to  work  on  the  cloth,Tf 
and  the  innkeeper  to  receive  the  guest ;  there  is  not,  necessarily,  any 
compact  between  them  and  their  employers ;  their  ofiices  are  necessary ; 
but  the  business  of  a  factor  is  neither  public  nor  absolutely  necessary ; 
it  is  a  matter  of  private  compact.  TThe  landlord  has  no  reason  for  sus- 
pecting that  the  goods  which  he  sees  at  the  factor's  do  not  belong  to 
his  tenant ;  and  the  manufacturer,  instead  of  depositing  them  there, 
might  journey  to  London,  and  superintend  the  sale  himself,  or  sell  them 
where  they  were  manufactured.  The  rights  of  the  landlord  have 
always  been  protected  and  favoured  by  the  law.  It  would  be  most 
inconvenient  to  him,  if  the  existing  exceptions  were  extended  to  the 
case  of  factors.  Such  a  decision  would  subject  him  to  repeated  frauds 
or  repeated  actions  of  trespass.  The  dictum  in  Francis  v.  Wj/att. 
having  fallen  only  from  counsel  in  the  course  of  argument,  is  entitlec^ 
to  no  weight  as  authority ;  and  it  is  entirely  omitted  in  Blackstone's 

•  1  Roll  Ab.  668,  pi.  11.     Co.  Lit.  47  a. 

t  Co.  Lit.  47  a.     1  RoU.  Ab.  668,  pi.  12.     Com.  IMg.  Distr.  C. 

1  Cited  in  GoHon  t.  Falkner,  4  T.  R.  668. 

i  8  Blackflt.  Comment  7.    Com.  Dig.  Distr.  B.  1. 

I  Co.  Lit.  47  a. 
22  £d.  4,  49. 
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reports.  The  decision  turned  on  the  ground  that  there  was  a  priviite 
compact,  and  is  therefore  in  favour  of  the  ddfendant.  No  case  can  be 
found  in  which  goods  in  the  hands  of  a  factor  have  been  held  to  be 
exempted ;  but  cattle  sent  to  agistment  have  been  held  liable.  Com. 
Dig.  Distr.  B.  1,  Fowken  v.  Joyce^  2  Vent.  50. 

Marshall,  in  reply,  urged  that  the  case  of  Meie  v.  Burley,  Cro.  Elie. 
696,  proved,  that  the  exemption  was  not  limited  by  the  publicity  of  the 
deposit,  and  O-isboum  v.  Hurst,  that  it  extended  to  other  objects  be- 
sides those  which  were  to  be  wrought  on  in  the  hands  of  the  bailee. 

Dallas,  C.  J.  The  general  right  of  landlords  to  distrain  is  clearly 
protected  in  point  of  law ;  and  I  agree,  that  whatever  is  found  upon 
the  premises  is  prima  facie  taken  as  belonging  to  the  tenant;  the  rule 
grows  out  of  the  relation  of  landlord  and  tenant,  and  out  of  the  nature 
of  the  thing  itself;  for  all  such  rules  are  of  simple  origin.  But  rules 
which  are  of  simple  origin,  if  very  general,  become  in  time,  and  from 
change  of  circumstances,  inconvenient,  and  thence,  subject  to  excep- 
tions. Exceptions  to  this  general  right  of  distress  arose  at  a  very 
early  period,  and  have  ever  since  been  recognised  by  the  Courts.  The 
question,  therefore,  is,  whether  the  present  case  comes  under  the  gen- 
eral rule,  or  falls  within  one  of  the  exceptions;  and  it  will  be  necessary, 
first  to  advert  to  what  is  the  foundation  of  the  landlord's  general  right 
to  distrain ;  the  right  to  distrain  the  goods  of  one  man  on  the  premises 
of  another,  not  being  of  natural  origin,  but  of  artificial  contrivance. 
AsHURST,  J.,  in  Gorton  v.  Falkner,  4  T.  R.  568,  lays  it  down  thus: 
<<  The  foundation  of  this  principle  is,  that,  as  the  landlord  is  supposed 
to  give  credit  to  a  visible  stock  on  the  premises,  he  ought  to  have  re- 
course to  every  thing  which  he  finds  there."  And  in  another  place, 
«  The  right  of  landlords  to  distrain  the  property  of  a  third  person,  for 
rent  due  from  their  own  tenants,  is  founded  on  reasons  of  public  con- 
venience, and  calculated  for  the  preventing  of  fraud :"  Per  Ashurst 
arguendo.  Burr.  1500;  (fraud  by  which  the  tenant  would  be  enabled  to 
protect  his  property,  if  such  a  rule  did  not  exist ;)  «  and  the  exceptious 
out  of  the  general  rule  are  all  of  them  tending  to  the  benefit  of  trade 
and  commerce,  and  general  advantage."  The  rule  was  evidently 
founded,  not  on  natural,  but  artificial  arrangements.  It  was  a  rule  to 
prevent  a  particular  species  of  inconvenience  which  would  otherwise 
have  arisen.  But  as  it  was  found  that  this  rule,  when  universally  en- 
forced, created  another  kind  of  inconvenience,  extensive  in  its  nature, 
exceptions  were  necessarily  introduced.  In  like  manner,  therefore, 
and  on  the  same  principle  of  public  convenience,  a  rule  has  been  adopt- 
ed in  favour  of  trade  and  commerce ;  and,  as  the  landlord  is  protected 
under  the  general  right  of  distraining,  so  goods  of  a  certain  description, 
and  in  certain  situations,  are  protected  in  favour  of  trade  and  com- 
merce. The  question  is,  whether  this  case  duly  considered,  falls  with- 
in the  latter  exception  or  the  general  right.  The  exception  has  been 
clearly  laid  down :  ^'Gioods  delivered  to  any  person  exercising  a  public 
trade  or  employment,  to  be  carried,  wrought,  or  managed  in  the  way 
of  his  trade  or  employ,  are,  for  that  time,  under  a  legal  protection,  and 
privileged  from  distress  for  rent."  Ctisboum  v.  Hurst ,  Salk.  «•  Mate- 
rials sent  to  a  weaver,  or  cloth  to  a  tailor  to  be  made  up,  are  privileged, 
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for  the  sake  of  trade  and  oommerce,  which  could  not  be  carried  on,  if 
«uch  things,  under  these  circumstances,  could  be  distrained  for  rent 
due  from  the  person  in  whose  custody  they  are."  Willes,  515.  Black- 
stonr,  after  enumerating  similar  objects,  says,  « these  are  proter:ted  and 
privileged  for  the  benefit  of  trade/*  3  Blackst.  Com.  8,  and  the  Court  is 
bound  to  consider  the  rule  of  public  convenience  as  applicable  to  trade 
and  commerce.  The  facts  of  this  case  clearly  show,  that  the  goods 
were  received  in  London  by  the  factor  in  that  particular  character;  and 
on  the  ground  of  public  convenience,  it  has  been  asked,  why  could  not 
the  manufacturer  sell  the  goods  in  the  place  where  they  were  manu^ 
factured  ?  Perhaps  he  could  do  so.  But  will  it  be  gravely  urged,  that 
the  commerce  of  London  should  be  annihilated,  and  persons  at  a  dis^ 
tance  compelled  to  sell  on  the  spot,  or  travel  to  London^  for  the  pur- 
pose of  saving  their  goods  from  a  distress?  Can  this  be  consistent 
with  public  benefit  or  public  convenience  ?  It  seems  to  me  that  all 
the  decided  cases  are  consistent  with  the  public  advantage,  and  that 
it  would  be  at  once  detrimental  to  the  public,  and  inconsistent  with 
the  cases,  if  we  were  to  hold,  that  goods  in  the  custody  of  a  fector 
were  liable  to  seizure  in  the  manner  contended  for.  The  nature  of  the 
exception  on  the  score  of  necessity  or  public  convenience  is  laid  down 
by  Blackstone,  in  the  argument  in  Francis  v.  fVyatl^  1  W,  Bl.  484 ; 
^  It  is,  where  it  would  be  quite  impracticable  or  highly  incommodious 
to  dispose  of  or  manufacture  the  goods  at  home  ?"  Would  it  not  be 
incommodious  to  dispose  of  manufactured  goods  at  home  ?  The  pub- 
lic convenience  runs  through  all  the  cases  of  exception,  and  on  general 
principle  and  analogy,  this  question  comes  within  the  scope  of  those  de- 
cisions. As  to  the  case  of  Francis  v.  Wyatl^  (when  all  the  analogies 
arc  in  favour  of  the  exemption  of  goods  in  the  hands  of  a  factor,  and 
there  is  no  decided  case  at  variance  with  such  a  position,)  it  seems  to 
me  important,  that  the  assertion  in  argument,  touching  the  exemption 
of  such  goods,  was  not  controverted  by  the  opposing  counsel  or  by  the 
Court  itself.  I  am  aware,  that  in  cases  like  this,  in  exceptions  turning 
on  nice  distinctions,  it  is  dangerous  to  lay  down  a  general  rule  more 
broadly  than  is  required ;  and  (though  the  case  does  not  seem  distin- 
guishable from  that  of  goods  sent  to  a  wharf,  or  market,  which  have 
been  holden  to  fall  within  the  exception,  on  grounds  of  public  conve- 
nience,) I  expressly  confine  my  present  decision  to  goods  in  the  hands 
of  a  factor.  Considering  that  such  goods  are  exempt  from  distress  on 
the  general  grounds  before  stated,  I  think  the  plaintiff,  in  the  present 
case,  is  entitled  to  recover. 

Park,  J.  The  circumstance  that  this  is  a  case  of  novelty  and  im- 
portance will  excuse  me  for  saying  a  word,  after  the  very  luminous 
judgment  of  my  Lord  Chief  Justice.  The  general  rule  as  to  a  land- 
lord's right  to  distrain  is  perfectly  clear  and  well  understood;  but  Lord 
Coke  says  there  are  five  exceptions  to  this  rule,  which  exceptions 
Willes,  C.  J.,  recognizes  in  Simpson  v.  Hartop^  and  states  which  of 
them  are  suh  modoy  and  which  absolute.  Therefore,  though  the  ge- 
neral rule  be  old,  the  exceptions  are  themselves  as  old. 

The  instances  mentioned  under  the  exception  as  to  trade,  in  Lord 
CoK£;  are  not  put  as  limiting  or  comprehending  the  whole  exception, 
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but  merely  by  way  of  illustration.  The  principle  of  the  exception  is 
admirably  put  together  by  Lord  Holt,  in  Salkeld,  250,  and  his  lan- 
guage shows  that  the  exception  was  not  established  for  the  benefit  of 
the  individual,  but  of  trade  in  general ;  he  extends  it  to  goods  to  be  car- 
ried, wrought  or  managed ;  and  are  not  goods  placed  in  the  hands  of 
a  factor  to  be  managed  ? — ^this  case  falls  strictly  within  his  definition. 
The  case  in  Cro.  Eliz.  Bede  v.  Burley,  is  also  strong  to  show  that  it 
is  the  trade  which  is  favoured,  not  the  individual.  But  it  has  been 
asked,  why  the  manufacturer  does  not  himself  travel  to  London  ?  It 
would  be  impossible  for  him  to  do  so,  consistently  with  his  interests; 
and  the  trade  of  a  factor  is  as  well  known  as  any  that  is  carried  on. 
The  case  of  cattle  at  agistment  may  be  laid  out  of  consideration ;  and 
the  question  is,  whether  this  does  not  come  within  the  exception  in  fa- 
vour of  trade  and  commerce ;  I  think  that  it  does. 

BuRRouoH,  J.  This  case  is  to  be  decided  on  principle,  and  on  the 
principle  of  all  the  decisions.  From  the  earliest  times,  these  exceptions 
to  the  general  right  of  the  landlord  to  distrain,  have  existed;  the  ques- 
tion therefore  is,  whether  this  case  falls  within  the  principle  of  the  ex- 
cepKvio  in  favour  of  trade.  In  none  of  the  cases  has  that  principle  been 
put,  as  if  in  favour  of  any  particular  trade,  but  for  the  advantage  of 
trade  in  general.  No  one  can  read  the  case  of  Francis  v.  fVyaity  in 
Burrow,  without  seeing  that  the  case  of  a  factor  falls  within  the  princi- 
ples there  laid  down ;  and  it  is  not  surprising,  that  positions  contained 
in  the  report  in  Burrow,  should  not  appear  in  the  report  of  the  same 
case  in  Blackstone,  because  it  is  well  known  that  Blackstone's  reports 
were  published  from  his  manuscripts  after  his  death.  The  trade  of  a 
factor  has  indeed  increased  since  the  time  at  which  that  case  was  ar- 
gued ;  but  commerce  in  general,  and  the  business  of  London  and  the 
country,  could  not  be  carried  on  without  it.  The  trade  of  a  factor  is 
as  well  known  as  any  other. 

Richardson,  J.  The  right  of  the  landlord  to  distrain  is  general; 
but  there  are  several  exceptions  to  this  right,  independently  of  modifi- 
cations by  statute,  which  do  not  affect  the  present  question.  At  com- 
mon law,  there  has  always  been  this  exception,  (which  applies  to  the 
present  case,)  that  goods  put  into  the  hands  of  a  trader,  to  be  wrought, 
manufactured,  or  managed,  are  protected  and  privileged  from  distress. 
It  has  been  contended,  that  this  is  only  the  case  where  they  are  to  un- 
dergo some  alteration  in  the  hands  of  the  trader ;  but  it  is  not  neces- 
sarily so,  for  a  carrier  does  not  operate  upon  goods,  except  to  carry 
them ;  and  the  very  words  of  the  decision  in  Gisbourn  v.  Hurst,  in- 
dude  carrying  or  managing.  The  advancement  of  trade  equally  re- 
quires that  goods  should  be  placed  in  the  hands  of  a  factor  for  sale,  is 
that  they  should  be  placed  in  the  hands  of  a  carrier  for  carriage.  It 
may  be  said, indeed,  that  the  manufacturer  might  carry  his  own  goods; 
but  such  an  argument  does  not  show  any  great  regard  for  trade.  Sure- 
ly it  is  conducive  to  trade  that  goods  should  be  sent  from  the  place 
where  they  are  wrought  to  the  market  where  they  are  sold.  Foreign 
goods  must  be  so  sent,  when  the  wants  of  the  importing  country  re- 
quire it:  but,  it  would  be  highly  injurious  to  trade,  if  goods  so  sent  foi 
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sale  were  liable  to  be  distrained  for  the  private  debt  of  the  factor.  The 
instances  enumerated  by  Lord  Coke,  ucider  the  exception  in  favour  of 
trade,  are  only  put  by  way  of  example ;  and  the  present  case  falls 
clearly  within  the  principle  of  the  exception. 

Judgment  for  the  plaintiff 


DOE,  on  the  Demise  of  PENWARDEN,  v.  JOHN  GILBERT 
and  Another. — ^p.  85. 

DflTise.  **  As  for  my  temporal  estates  and  effects,  T  give  and  dispose  of  the  same  in  manner 
foliuwin^ :  I  q^ve  and  bequeath  to  L.  C.  4/. ;  I  give  and  bequeath  to  M.  H.  3/. ;  I  give,  de- 
vise, and  bequeath  to  J.  G.,  all  my  lands,  tenements,  and  hereditaments,  with  their  appui' 
tennncetf,  particularly  those  called  B.  and  C. ;  and  all  the  rent  and  residue  of  my  goods  and 
chattels,  personal  and  testamentary  effects  whatsoever,  I  give  and  bequeath  to  the  said  J. 
G.,  whom  I  make  sole  executor  of  this  my  will  :'*  Heldt  that  J.  G.  took  a  fee  in  the  laiid« 
ofB.  andC. 

f 

This  was  an  action  of  ejectment,  brought  by  Azarius  Penwarden, 
as  heir  at  law  of  Agnes  Hatherly,  to  recover  the  possession  of  two 
tenements,  called  Bromehills  and  Blackhills,  in  the  parish  of  Pancras- 
wii:ke,in  the  county  of  Devon,  in  the  possession  of  the  defendants.  At 
the  trial  before  Holroyd,  J.,  at  Exeter,  at  the  last  Lent  assizes,  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  Court, 
upon  the  following  will,  which  was  duly  executed,  to  pass  real  estates: 

•<  I,  Agnes  Hatherly,  do  make  this  my  last  will  and  testament,  in 
manner  and  form  following :  First,  I  resign  my  soul  to  God,  &c.,  and 
as  for  my  temporal  estates  and  effects,  I  give  and  dispose  of  the  same 
in  manner  and  form  following ;  that  is  to  say,  I  give  and  beques^th  unto 
Lydia  Casely,  the  sum  of  4/. ;  also,  I  give  and  bequeath  unto  Mary 
Hatherly,  of  the  parish  of  Bridgerule,  widow,  3/.;  which,  with  the  last 
legacy,  I  order  and  direct  to  be  paid  by  my  executor  after  my  decease. 
Also,  I  give,  devise,  and  bequeath  unto  John  Gilbert,  of  Pancraswicke 
aforesaid,  all  my  lands,  tenements,  and  hereditaments,  with  their  and 
3very  of  their  appurtenances,  and  particularly  those  called  and  com 
/lonly  known  by  the  name  of  Bromehills  and  Blackhills,  situate,  lying, 
md  being  in  Pancraswicke  aforesaid,  and  which  were  lately  the  lands 
.f  my  deceased  husband,  William  Hatherly;  and  all  the  rest  and  resi- 
*ue  of  my  goods  and  chattels,  personal  and  testamentary  estate  and 
effects  whatsoever,  I  give  and  bequeath  unto  the  said  John  Gilbert, 
^hom  I  make  wholf^  and  sole  executor  of  this  my  last  will  and  testa- 
ment.    In  witness,  &c." 

In  case  a  life-interest  only  passed  to  John  Gilbert, by  the  above  wilU 
Ihen  the  verdict  for  the  plaintiff,  taken  at  the  assizes,  was  to  stand ;  but 
f  the  fee  passed  under  that  will,  then  it  was  admitted  that  the  defond- 
mts  were  in  the  lawful  possession  of  the  property,  and  a  verdict  was 
o  oe  entered  for  them. 
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Bosanquet,  Serjt.,  for  the  plaintiff.  The  defendant  took  only  sl 
estate  for  life.  From  the  lan'guage  of  this  will  it  may  be  inferred, 
that  the  testatrix  knew  the  import  of  technical  terms :  give  and  be- 
queath are  applied  to  the  legacies  at  the  beginning  of  the  will,  and  to 
the  bequest  of  personalty  at  the  end;  and  devise  is  applied  to  the 
lands;  so  that  latitude  of  construction  is  here  less  allowable  than 
in  cases  where  the  testator  was  ignorant.  The  introductory  clause 
shows  an  intention  to  leave  no  property  undisposed  of;  but  a  mere 
demonstration  of  intention  in  an  introductory  clause  will  not  convey 
an  estate,  unless  the  intention  be  afterwards  carried  into  effect  by  apt 
words.  Doe  dem.  Spearing  v.  Buckner^  6  T.  R.  612.  No  words  of 
inheritance  are  attacked  to  the  devise  of  lands  in  the  body  of  the  will ; 
and  though  the  words  all  my  effects  (which,  when  accompanied  with 
certain  expressions  pointing  to  the  realty,  have  been  holden  to  carry  a 
fee),  Hogan  v.  Jackson^  Cowp.  299,  are  found  in  the  residuary  clause, 
those  words,  when  alone,  mean  personal  effects.  Camfield  v.  GHliert, 
8  East,  521.  Here,  a  fortiori^  being  accompanied  by  the  word  testa- 
mentary^  and  preceded  by  the  word  bequeath^  which  the  testatrix  knew 
how  to  employ  scientifically,  they  can  only  comprehend  chattels ;  for 
testamentary  effects  given  to  the  executor,  in  the  same  sentence  in 
which  the  executor  is  appointed,  are  such  effects  as  would  pass  by  tes- 
tament, and  would  pass  to  an*  executor.  These  are  only  chattels,  since, 
strictly  speaking,  a  testament  is  applied  to  the  bequest  of  chattels^  a 
will  to  the  devise  of  lands.*  At  all  events,  the  expression  all  my 
effects  in  a  residuary  clause,  has  only  been  holden  to  carry  a  fee  in 
property,  of  which  there  has  been  no  previous  disposition  in  the  same 
will.  Here  the  lands  are  expressly  given  in  terms  which  convey  an 
estate  for  life ;  and  it  is  a  rule,  that  an  estate  which  is  given  in  express 
terms  shall  not  be  enlarged  by  implication,  unless  the  implication  be 
essential  to  advance  an  intention  expressed  in  the  will.  But,  in  this 
case,  if  must  be  presumed,  that  the  testatrix  gave,  by  the  express 
clause,  all  the  interest  which  she  intended  to  pass  in  the  land.  It  \& 
not  reasonable  to  suppose  that  she  intended  to  give  that  by  the  residu- 
ary clause  which  she  had  already  given  by  express  terms  in  a  former 
clause.  In  Smith  v.  Coffin^  2  H.  Bh  444  (where  lands  were  held  to 
pass  under  the  words  testamentary  estaU  in  the  residuary  clause, 
coupled  with  some  general  expressions  in  the  introductory  part  of  the 
will),  there  was  no  previous  disposition  of  the  lands.  In  that  case, 
too,  the  heir  at  law  was  provided  for  by  the  testator,  and  the  residuary 
estate  charged  with  the  payment  of  debts;  all  which  circumstances 
distinguish  it  from  the  present.  But  that  case  was  never  cordially 
adopted  nor  acted  on  in  decision,  it  carries  the  doctrine  too  far,  and  is 
not  adverted  to  in  other  books,  and  Doe  dem.  Spearing  v.  Buekner 
proves,  that  the  words,  aU  the  rest^  residue^  and  remainder  of  my  estate 
and  effects^  of  what  nature  or  kind  soever  and  wheresoever^  do  not  of 
necessity  carry  the  Veal  property,  even  when  a  strong  intention  is 
expressed  in  the  introductory  clause :  to  the  same  effect  is  Shaw  v. 
Butt,  12  Mod.  693,  and  Tiinewell  v.  Perkins,  2  Atk.  102. 

*  Qodolph.  4,  8.  6. 
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Taddy^  Serjt.,  for  the  defendant.  The  defendant  took  a  fee.  The 
intention  of  the  testatrix  to  leave  none  of  her  property  undisposed  of 
is  quite  manifest,  from  the  whole  will  taken  together ;  and  she  has 
used  words  sufficient  to  carry  that  intention  into  effect.  The  expres- 
sion in  the  residuary  clause  being  ^^  personal  and  testamentary  effects;" 
the  word  testamentartf  is  tautologous  if  it  does  not  carry  the  fee ;  but 
the  Court  is  bound  to  give,  if  possible,  an  effect  to  every  word ;  and 
testament  does  not  apply  exclusively  to  bequests  of  chattels,  for  the 
statute  of  wills  employs  it  as  applicable  to  devises  of  land.  As  execu- 
tor also,  the  defendant  must  take  a  fee,  because  he  is  required  to  pay 
the  legacies  in  three  months,  and  a  fee  might  b.e  necessary  to  enable 
him  to  do  this.  Denn  dem.  Mellor  v.  Moor^  1  B.  &  P.  662.  Smith 
T.  Coffin  is  precisely  in  point  for  the  defendant;  and  the  circumstance 
of  there  being  here  a  previous  disposition  of  the  particular  estate  will 
not  make  any  difference;  the  words  remainder  and  residue  having 
been  holden  to  carry  a  fee,  where  an  estate  for  life  had  passed  in  a 
preceding  part  of  the  will.  Hbgan  v.  Jackson.  In  Timewell  v.  Per- 
kins^ Doe  V.  Buckner^  and  Shaw  v.  Built  the  circumstances  were  not 
the  same  as  in  the  present  case. 

Bosanquet^  in  reply.  The  expression  rest  and  residue  is  not  coupled 
here  with  effects  real,  as  the  words  remainder  and  residue  were  in 
Hogan  v.  Jackson^  but  YiiiYi  personal  effects*  The  payment  of  legacies 
is  never  a  charge  on  the  land,  unless  land  is  mentioned  for  the  purpose. 

Dallas,  C.  J.  Every  case  of  this  sort  depends  on  its  own  peculiar 
circun)stances  ;  for,  in  every  case,  the  question  is  one  of  construction 
to  be  made  on  the  whole  of  the  will;  every  case,  therefore,  is  individ- 
ual, and  to  be  looked  at  with  much  caution ;  and  the  necessity  for  cau- 
tion is  the  greater,  when  we  consider,  as  Heath,  J.,  says,  in  Smith  v. 
Coffiuj  that  "Wills  are  frequently  made  in  extremis  ;  sometimes  when 
the  agonies  of  death  are  approaching ;  and  it  would  be  unfair  to  con- 
strue strictly  the  words  used  by  an  ignorant  testator  in  that  situation." 
The  authority  referred  to  in  the  present  instance  is  Smith  v.  Coffin^ 
where  it  is  truly  observed  by  Buller,  J.,  "  Cases  of  this  sort  depend 
on  niceties  of  expression,  and  sometimes  even  on  a  single  word ;  and 
it  has  been  frequently  said,  the  nonsense  of  one  man  cannot  be  a  guide 
for  that  of  another ;"  and  I,  for  one,  should  be  very  sorry  to  decide 
one  case  of  this  kind  by  another  of  the  same  kind,  unless,  on  compari* 
son,  the  two  were  found  precisely  alike.  As  to  the  case  of  Smith  v. 
Coffin  itself,  if  there  were  any  doubt  respecting  it,  it  might  require  more 
consideration.  That  it  is  a  single  case,  and  carrying  the  doctrine  far,  (not 
meaning  to  say  unsupported  by  principle,)  that  it  is  not  adverted  to  in 
other  books,  comes  to  me  for  the  first  time.  The  testator  meant  to  dis- 
pose of  his  whole  property,  and  such  in  general  is  the  intention  of  tes- 
tators ;  but  that  is  not  sufficient,  unless  the  will  contains  words  to  car- 
ry the  fee.  Here,  under  the  clause  containing  the  devise  of  the  rcai 
property,  if  that  clause  be  taken  alone,  an  estate  for  life  only  passes 
but  the  question  is,  whether  it  can  be  connected  with  the  intention  to 
dispose  of  the  whole,  expressed  in  the  introductory  clause,  and  with 
the  general  words  all  my  testamentary  estate  and  effects  in  the  r«^< 
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siduary  clause,  so  as  to  pass  the  fee.  There  are  many  cases  in  which 
the  words  estate  and  effects  will  give  a  fee,  from  the  company  in 
which  they  are  found.  So  that,  considering  the  case  of  Smith  v.  Coffin^ 
and  that  the  word  testamentary  is  here  accompanied  by  nearly  the 
same  expressions  as  it  was  in  that  case,  it  appears  clear,  that  the  testa- 
trix, in  the  present  instance,  has,  by  the  introductory  words,  expressed 
an  intention  to  dispose  of  all  her  property,  and  in  the  residuary  clause, 
used  expressions  sufficient  to  carry  that  intention  into  effect.  Indeed, 
Heath,  J.,  in  Smith  v.  Coffin^  tliinks  the  residuary  clause  would  not 
have  been  sufficient  without  the  word  testamentary.  I  am  unable  to 
distinguish  this  case  from  that  of  Smith  v.  Coffin,  and,  therefore,  with- 
out going  more  at  large  into  the  question,  I  think,  on  the  authority  of 
that  case,  the  defendant,  Gilbert,  takes  a  fee  in  the  land  devised  to  him 
by  Agnes  Hatherly. 

Park,  J.  There  can  be  no  question  that  the  testatrix  intended  to 
dispose  of  the  whole  of  her  property.  The  rule  is  clear,  that  though 
introductory  words  will  not  convey  an  estate,  yet  they  are  of  great  use 
to  aid  the  construction,  if  sufficient  words  of  conveyance  appear  after- 
wards.  Here  it  is  admitted,  that  the  fee  of  the  property  at  Bromehilis 
did  not  pass  under  the  clause  by  which  that  property  is  devised ;  we 
must  therefore  refer  to  the  residuary  clause,  and  that  is  not  distinguish- 
able from  the  clause  in  Smith  v.  Coffin.  Hbath,  J.,  says  there,  "The 
residuary  clause  is  sufficient  to  pass  the  estate  in  question;  for  the  word 
testamentary  is  a  most  comprehensive  term,  and  we  should  interpret  it 
in  much  too  narrow  a  sense  if  we  were  to  confine  it  to  personal  pro 
perty."  A  more  liberal  construction  than  was  formerly  admitted  has 
obtained  in  these  cases  of  late  years;  as,  in  devises  of  lands  with  an 
imperfect  local  description.  Lord  Hardwicke,  in  Tilley  v.  Simpson, 
cited  in  Fletcher  v.  Smiton,  2  T.  R.  659,  takes  this  distinction  as  to  the 
use  of  the  word  estate — that  where  it  has  appeared  to  be  the  intention 
of  the  testator  that  it  should  be  so  understood,  the  Court  has  restrained 
the  word  estate  to  carry  personal  estate  only ;  but  when  he  has  used 
words  comprehending  all  his  personal  estate,  and  then  makes  use  of 
the  word  estate,  that  it  will  carry  a  real  estate.  In  Timewell  v.  Perkins 
he  says,  "The  word  estate  itself  may  include  as  well  real  as  personal," 
where  it  is  not  confined  by  the  testator  to  things  personal.  Here,  the 
testatrix  gives  all  her  personal,  and  then  her  testamentary  estate. 

Under  these  circumstances,  and  particularly  with  reference  to  Smith 
V.  Coffin,  I  think  there  must  be  judgment  for  the  defendants. 

BuRRouoH,  J.  In  questions  concerning  the  intentions  of  a  testator, 
I  profess  to  decide  on  the  will  itself,  and  not  on  cases  cited.  Intro- 
ductory words  are  of  great  importance  to  show  the  intention  of  a  tes- 
tator. If  we  inquire  in  what  sense  the  present  testatrix  used  the  words 
temporal  estate  and  effects,  there  can  be  no  doubt  that  she  applied 
them  as  well  to  land  as  to  chattels.  No  doubt,  she  meant  to  give  a  fee 
by  those  very  words :  but  it  is  immaterial  to  decide  that,  because  the 
residuary  clause  coming  after  such  expressions  must  be  sufficient ;  and 
I  have  no  doubt  the  testatrix  applied  the  expression,  her  testamentary 
estate  and  effects,  to  the  same  objects  as  the  expression,  her  temporal 
estate  and  effects. 
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Richardson,  J.  I  think  that  a  fee  passed  by  the  residuary  clause ; 
unless  It  did,  the  latter  part  of  it  must  be  inoperative.  This  is  the 
safest  construction ;  especially  when  what  the  testatrix  meant  on  the 
whole  will  IS  so  apparent  The  argument  that  the  word  testamentary 
IS  applicable  to  chattels  only,  is  answered  by  reference  to  the  statute 
9l  wills.  But  this  very  testatrix  uses  the  word  testamentary  in  the 
disposition  of  land.  Judgment  for  the  defendants 


HOOKHAM  V.  CHAMBERS.— p.  92. 

Where  a  feme  eooeri,  aeparated  from  her  hiwband  by  a  eentence  of  divorce,  a  mettBa  et 
iharo  was  holden  to  bail  while  an  appeal  waa  etill  pending  against  the  sentence,  the 
Court,  on  motion,  ordered  the  bail-bond  to  be  cancelled,  the  feme  filling  a  cofr  jnon  afv 
pearance. 

Hullock,  Serjt.,  had  obtained  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  the  bail  bond  in  this  case  should  not  be  delivered  up  to  be 
cancelled,  and  the  defendant  be  permitted  to  file  a  common  appear- 
ance, on  the  ground  that  the  defendant  was  a  feme  covert  when  the 
cause  of  action  arose.  The  affidavit  admitted  that  she  had  been  di- 
vorced a  meiisa  et  thoro^  but  added,  that  she  had  appealed  agaiust  tiie 
sentence  of  the  ecclesiastical  court, and  that  the  appeal  was  still  pending. 

Peake^  Serjt.,  who  now  showed  cause,  referred  to  the  early  pleas  of 
coverture,  to  which  it  has  been  usual  to  reply,  divorce  a  mensem  et  thoro^ 
(Com.  Dig.  Abatement,  E.  6  F.  2,  H.  42,)  and  to  Stephens  v.  Tot, 
Moore,  665,  where  the  Court  held,  that  a  wife  divorced  a  mensa  et 
thoro  might  sue  alone.  After  citing  Belknap's  case,  2  H.  4,  7  a,  and 
Sparrow  v.  Carruthers,  2  Bl.  1197,*  De  Gaillon  v.  Laigk,  1  B.  &  P. 
857,  Watford  v.  De  Pienney  2  Esp.  554,  Hopewell  v.  De  Pinna,  2 
Campb.  113,  he  said,  the  principle  deducible  from  all  the  cases  was, 
that  where  a  wife  was  separated  from  her  husband  by  competent 
imthority,  so  that  he  would  not  be  liable  to  her  debts,  the  wife  herself 
iD'eht  be  said  to  be  a/eme  sole:  here  the  husband  could  not  be  sued, 
being  obliged,  as  a  consequence  of  the  divorce,  to  allow  his  wife 
alimony. 

Sed  Per  Curiam,  All  the  cases  cited,  except  one  nisi  prius  case, 
are  anterior  to  Marshall  v.  Ruttonj  8  T.  R.  545,  since  which  it  has 
always  been  holden,  that  a  feme  covert  cannot  be  sued,  as  a  feme 
sole.    Besides,  here  is  an  appeal  pending  against  the  divorce. 

Rule  absolute. 

*  Cited  in  RingeUad  t.  Langhorvugh^  1  Co.  D.  L.  88. 
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PARK  V.  TORRE.— p.  93. 

A  writ  of  habeoB  corptUf  tvtoniable  the  last  day  but  one  of  the  term,  haTmg  iMied  lor 
the  purpoie  of  chaigiog  in  ezeeutbn  a  prbaner  in  the  cuModj  of  the  warden  of  the 
Fleet,  the  warden  omitted  to  produce  him  at  the  return  of  the  writ  or  aflerwaida.  On 
a  motion  for  an  attachment  against  the  warden,  it  appearing  that  the  prist mer  had  the 
privilege  of  the  rules;  that  search  had  in  vain  been  made  for  him  on  the  day  of  the 
return  of  the  habeaa  corpus ,-  that  he  was  not  found  till  it  was  too  late  to  conduct  him 
l>efore  the  Court  on  the  next  day,  when  he  was  deprived  of  the  rules,  and  returned  to 
close  custody;  that  before  the  application  for  an  attachment,  he  had  been  discharged, 
under  the  insolvent  debtors*  act,  from  the  action  in  which  it  was  proposed  to  charge  him 
in  execution  by  the  habeas  corpus. 

The  Court  discharged  the  rule  for  an  attachment,  on  the  warden's  paying  all  coetsu 

Vaughariy  Serjt.,  on  a  former  day  had  obtained  a  rule  nisi  for  an 
attachment  against  the  warden  of  the  Fleet,  on  an  affidavit,  which 
alleged  that  the  defendant  having  been  arrested  at  the  suit  of  the 
plaintiff,  was  afterwards  committed,  upon  a  habeas  corpuSj  to  the  cus- 
tody of  the  warden ;  that  the  final  judgment  having  been  obtained  in 
this  action,  a  habeas  corpus  had  been  sued  out  by  the  plaintiff,  under 
the  seal  of  the  Court,  directed  to  the  warden  of  the  Fleet,  returnable 
on  Tuesday  next  after  three  weelis  of  the  Holy  Trinity,  in  Trinity 
term  last,  to  satisfy  the  plaintiff;  that  on  the  6th  July  last,  the  writ 
was  delivered  to  the  warden  or  his  deputy,  at  his  office  in  the  Fleet 
prison,  and  that  the  warden  or  his  deputy  acknowledged  the  defend- 
ant to  be  in  his  custody, and  received  a  fee  for  returning  the  writ;  that 
the  record  of  the  judgment  was  brought  into  court,  and  that  the  clerk 
to  the  plaintiff's  attorney  attended  at  the  return  of  the  writ,  (on  the 
10th  July,)  for  the  purpose  of  ciiarging  the  defendant  in  execution,  at 
the  suit  of  the  plaintiff,  upon  that  judgment,  and  that  he  then  paid  the 
tipstaff  the  fees  for  bringing  up  the  defendant;  that  the  warden  did  not 
bring  the  defendant  be^re  the  Court,  but  requested  to  be  allowed  until 
the  following  day  for  that  purpose,  and  that  the  plaintiffs  attorney  and 
his  clerk  attended  in  Court  until  its  rising  on  the  following  day,  but 
that  the  warden  did  not  bring  the  defendant  into  Court,  and  by  such 
default  the  defendant  could  not  be  charged  in  execution  on  the  siid 
judgment;  that  the  warden  had  since  informed  the  plaintiff's  attorney 
that  he  had  granted  the  defendant  the  rules  of  the  prison,  and  had 
taken  security  for  his  duly  keeping  the  same,  and  had  been  prevented 
obeying  the  writ,  by  reason  of  his  officers  not  being  able  to  find  the 
defendant  within  the  rules,  or  elsewhere,  from  the  time  he  received  the 
same,  until  after  the  rising  of  the  Court  on  the  last  day  of  last  Trinity 
term ;  and  that  the  warden  had  been  personally  served  with  the  notice 
of  the  rule. 

An  affidavit  in  answer  having  admitted  the  receipt  of  the  writ, 
stated,  that,  in  consequence  thereof,  one  of  the  turnkeys  of  the  prison 
was  repeatedly  sent  to  the  lodgings  of  the  prisoner,  (the  defendant,)  to 
desire  his  attendance  for  the  purpose  of  explaining  to  him  the  natur** 
of  the  suit,  and  the  necessity  of  his  attendance  at  the  prison  on  the  day 
of  the  return,  in  order  that  he  might  be  before  the  Court,  in  obedience 
I  hereto ;  but  that,  notwithstanding  every  possible  exertion,  the  defend- 
•int  could  not  be  foimd  till  late  in  the  afternoon  of  the  last  dav  of  last 
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Trinity  term,  when  it  was  too  late  to  conduct  him  before  the  Court ; 
that  the  defendant,  having  deprived  the  warden  of  the  power  of  com- 
plying with  the  command  of  the  writ,  was  deprived  of  the  benefit  of 
the  rules,  and  confined  within  the  walls  of  the  prison,  where  he  con- 
tinued a  prisoner,  at  the  suit  of  the  plaintiff,  until  he  was  from  thence 
discharged,  by  virtue  of  an  order  of  the  Court  for  relief  of  insolvent 
debtors,  as  well  from  the  action  in  question,  as  from  all  other  debts  for 
which  he  was  detained  in  custody ; 

BloBsetty  Serjt.,  now  showed  cause  against  the  rule,  and  contended, 
that,  though  strictly  speaking,  the  warden  might  be  liable  to  the  attach- 
ment, on  the  ground  of  a  little  remissness,  (it  not  appearing  that  the 
utmost  search  had  been  made  on  the  day  when  Torre  was  missing,)  yet 
that  the  Court  would  not  compel  him  to  pay  the  debt,  Torre  having 
returned  to  prison  before  any  farther  proceedings  were  had,  and  the 
plaintiff  having  sustained  no  injury  from  the  want  of  a  due  return  to 
the  habeas  corpus^  inasmuch  as  Torre  was  shortly  afterwards  discharged 
under  the  insolvent  act.  The  privilege  of  the  rules  was  acknowledged 
and  authorized  by  the  Court,  and  an  action  of  escape  or  attachment 
for  not  bringing  in  the  body  would  not  lie  against  the  sheriff,  in  circum- 
stances similar  to  the  present ;  to  sustain  such  an  action,  the  prisoner 
must  have  been  seen  out  of  the  rules,  and  the  action  must  have  been 
commenced  or  the  attachment  sued  out  before  he  surrendered  (Tidd, 
299,  302,  6th  ed.)  The  King  v.  The  Sheriff  of  Middlesex,  2  M.  & 
S.  662. 

Vaughan,  Serjt.,  in  support  of  his  motion,  argued,  that  a  prisoner 
in  the  rules  was  as  much  in  the  custody  of  the  warden  as  if  within  the 
walls  of  the  Fleet ;  and  that  the  warden  could  suffer  no  injury  from 
such  a  regulation,  as  he  took  ample  security  for  the  indulgence,  and 
derived  a  considerable  annual  sum  from  the  allowance  of  it.  The 
reason  why  the  action  and  attachment  would  not  lie  in  the  cases  sup- 
posed as  to  the  sheriff,  was,  because  the  plaintiff  had  the  prisoner's 
body  at  the  time  of  suing  out  his  writ ;  but  he  had  not  the  body  at  the 
time  of  the  return  of  the  habeas  corpus,  which,  in  this  instance,  was 
the  only  time  to  which  the  Court  would  look.  The  warden  was  bound 
to  obey  the  writ,  and  the  consequences  would  be  serious  if  such  an 
answer  as  was  now  given  should  De  deemed  suflScient. 

Dallas,  C.  J.  The  warden  is  undoubtedly  bound  to  obey  tlie  writ, 
or  to  give  a  reason  for  not  doing  so ;  and  the  first  question  is,  whether 
the  reason  here  given  is  sufficient ;  strictly  speaking  it  is  not.  The 
only  answer  is  an  affidavit,  in  which  the  officer  informs  the  Court  that 
one  of  the  turnkeys  was  repeatedly  sent  to  the  lodgings  of  the  pris- 
oner, to  desire  his  attendance  for  the  purpose  of  explaining  to  him  the 
nature  of  the  writ  The  turnkey  makes  no  affidavit,  to  show  what 
degree  of  diligence  he  has  used  to  find  the  prisoner;  if  he  could  not 
find  him  at  first,  he  ought  to  have  increased  his  diligence  *,  this  is  a 
very  loose  way  of  obeying  the  writ,  which  must  be  more  carefully  at- 
tended to  in  future. 

Then,  as  to  the  consequences,  the  question  is,  whether  the  rule  shall 
be  made  absolute,  and  on  what  terms.  With  respect  to  the  plaintiff, 
as  the  prisoner  took  the  benefit  of  the  insolvent  act,  it  would  have 

VOL.  VII. — 40 


G26  Park  1?.  Torre.   M.T.1821.  [97 

been  no  advantage  had  he  been  returned  under  the  writ :  are  we  then 
to  put  the  plaintiff  in  a  better  condition  than  he  would  have  been  in 
case  a  proper  return  had  been  made  to  the  writ  ?  certainly  not.  Bui 
tiie  warden  must  pay  the  costs,  on  the  grounds  which  I  have  bel'ore 
stated. 

Rule  discharged,  the  warden  paying  all  costs  attending  the 
application. 


;         HUDSON  and  Another  v.  HARRISON.— p.  97. 

Insurance  on  a  cargo  of  wine,  to  be  diacbaiged  partly  at  B.,  partly  at  D.,  and  partly  at  L. 
The  veasel  which  conveyed  the  cargo  being  wrecked  near  B.,  and  three-fourths  of  the 
cargo  being  either  lost  or  ao  impregnated  with  salt  water  as  to  render  it  impnident  to 
delay  the  sale  till  the  ports  of  D.  or  L.  could  be  reached,  the  aasured,  on  the  S8d  De- 
cembpr,  the  dny  they  heard  of  the  loss,  gave  notice  of  abandonment;  and,  on  the  27th 
of  December,  called  a  meeting  of  underwriters,  which  three  underwriters  attended,  and 
ordered  the  assured  to  do  the  best  for  all  parties.  On  the  2Sth  of  the  ensuing  Pebra- 
ary,  and  not  before,  some  of  the  underwriters  interfered,  forbidding  a  sate  of  the  dam- 
aged wines  about  to  take  place  at  B.,  and  rejecting  the  abandonment: 

Held,  that  this  was  a  total  loss,  and  entitled  the  assured  to  abandon ;  and  that  at  all  events, 
the  underwriters,  not  having  stirred  for  more  than  two  months  after  notice  of  the  aban- 
donment, must  be  taken  to  have  acquieoeed  in  it. 

An  insurer,  who  rejecti  an  abandonment,  must  do  so  within  a  reasonable  time. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  to  re- 
cover 300/.  from  the  defendant,  being  the  amount  of  his  subscription 
to  a  policy  of  insurance  for  7000/.  on  goods,  effected  in  the  name  of 
the  plaintiffs,  on  goods  in  the  ship  Swallow,  on  a  voyage  "at  and 
from  the  Cape  of  Good  Hope  to  Bristol,  Liverpool,  and  Dublin,  all  or 
either,  including  the  risk  of  craft,  at  the  premium  of  two  and  one  half 
guineas  per  cent.,  to  return  IQs,  per  cent  for  such  part  of  the  interest 
as  might  be  discharged  at  her  first  port."  By  a  memorandum  in  the 
policy,  the  insurance  was  declared  to  be  "  on  wines  valued  at  25/.  per 
pipe,  and  at  the  same  rate  for  hogsheads.''  The  declaration  averred 
the  goods  insured  to  be  in  the  plaintiffs  and  Daniel  Dixon,  the  sailing 
of  the  vessel  with  the  goods  insured  on  board  on  the  voyage  insured, 
and  a  total  loss  of  the  goods  by  the  perils  of  the  sea.  The  defendant 
pleaded  the  general  issue.  The  cause  was  tried  before  Dallas,  C. 
J.,  and  a  special  jury,  on  the  17th  of  February,  1821,  at  the  London 
sittings,  when  the  jury  found  a  verdict  for  the  plaintiffs,  damages 
300/.,  subject  to  the  opinion  of  the  Court,  on  a  case,  of  which  the  fol- 
lowing is  the  substapce. 

The  plaintiffs  are  partners  with  Daniel  Dixon,  at  the  Cape  of  Good 
Hope,  under  the  firm  of  Thomas  Hudson,  Dixon,  and  Co.,  and  they  are 
also  partners  in  London,  under  the  firm  of  Thomas  Hudson,  Donald- 
son and  Co.  On  the  31st  of  August,  1819,  Daniel  Dixon,  in  the  name 
of  his  firm,  entered  into  a  charter  party,  under  seal,  at  the  Cape  of 
Good  Hope,  with  John  Phillips,  master  of  the  Swallow,  by  which  the 
vessel  was  hired  to  take  a  cargo  of  wine  for  a  voyage  from  the  Cape  of 
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CSood  Hope  to  Bristol,  for  orders  from  the  plaintiffs  ;  and  liaving  there 
unloaded  such  part  of  the  cargo  as  they  should  direct,  she  was  to  pro- 
ceed to  the  ports  of  Liverpool,  Dublin,  or  Cork,  or  any  two  of  them  the 
plaintiffs  might  direct,  and  discharge  the  remainder;  and  upon  the  de 
livery  of  the  cargo,  freight  was  to  be  paid  at  each  port,  in  certain  pro- 
portions  mentioned  in  the  charter-party.  On  the  25th  September,  181 9, 
Daniel  Dixon  shipped  at  the  Cape,  on  board  the  Swallow,  the  wine  in 
question,  which  consisted  of  241  pipes  and  71  half  pipes,  or  hogsheads 
of  Cape  wine,  the  property  of,  and  on  the  account  and  risk  of  himself 
and  the  plaintiffs,  and  of  the  value,  according  to  the  invoice  price,  of 
7,947/.  of  whicli  he  advised  the  plaintiffs  by  letter,  in  consequence  of 
wliich  letter  the  policy  in  question  was  effected.  The  Swallow,  with 
the  wines  insured,  sailed  from  the  Cape,  on  the  9th  October,  1819,  and 
in  the  night  of  the  21st  December  following,  was  driven,  by  a  gale  of 
wind,  on  the  rocks  near  Portishead,  about  13  miles  from  Bristol,  and 
soon  afterwards  fell  over  on  her  side.  On  the  23d  December,  the 
plaintiffs  in  London  heard  of  the  vessel  being  on  shore,  and  the  same 
day  gave  notice  of  abandonment  to  the  defendant  and  the  other  under- 
writers to  the  policy.  On  the  22d  December,  the  master  of  the  Swallow 
went  to  Bristol,  and  applied  to  Messrs.  Alexander,  merchants  and  ship- 
agents  tliere,  who  were  unknown  to  the  plaintiffs  and  the  underwriters, 
for  their  assistance,  desiring  them  to  do  the  best  for  all  concerned. 
Messrs.  Alexander  engaged  lighters  and  craft  to  bring  the  cargo  to 
Bristol,  on  the  22d  December;  11  casks  were  taken  out  of  the  vessel, 
and  a  hole  was  cut  in  her  side,  through  which  the  remainder  of  the 
cargo  was  removed  into  lighters  on  the  six  following  days,  and  taken 
to  Bristol.  The  tide  rises  at  Portishead  near  40  feet,  and  at  high  water 
the  whole  of  the  cargo  was  nearly  covered  with  the  sea,  and  the  great- 
est part  remained  under  water  for  about  nine  hours,  between  flood 
and  flood;  and,  when  part  had  been  removed,  the  residue  floated  in 
the  vessel.  The  wines  saved  consisted  of  229  pipes  and  67  hogsheads; 
71  pipes  and  43  hogsheads  were  sound  and  full;  44  pipes  and  6  hogs- 
heads were  impregnated  with  the  salt  water;  17  pipes  and  4  hogs- 
heads were  quite  empty;  the  others  had  either  partially  leaked,  or  were 
affected  more  or  less  with  salt  water;  but  in  the  opinion  of  some  of 
the  witnesses  were  merchantable.  The  vessel  was  afterwards  floated 
to  Bristol,  and,  being  incapable  of  repair,  her  materials  were  sold.  The 
plain tiSs  had  intended  to  land  100  pipes  of  the  wine  at  Bristol,  and  to 
send  the  residue  to  Dublin ;  but  no  offer  was  made  by  the  master  or 
owner  of  the  Swallow,  to  forward  the  remainder  to  Dublin.  The 
plaintiffs  called  a  meeting  of  the  underwriters  for  the  27th  December, 
at  Lloyd's  Coffee-house,  London,  at  which  only  three  of  them  attended, 
and  they  authorised  the  plaintiffs  to  send  a  person  to  Bristol,  at  the  ex- 
pense of  the  underwriters,  to  superintend  the  preservation  of  the  cargo, 
and  to  act,  in  every  respect,  as  if  there  had  been  no  insurance:  the 
plaintiffs  accordingly  sent  a  person  to  Bristol  for  that  purpose.  The 
defendant  did  not  attend  this  meeting.  The  wines  saved  were  placed 
by  Messrs.  Alexander  in  vaults  under  the  king's  locks. 

After  the  survey,  Messrs.  Alexander,  without  any  authority  from 
the  plaintiffs  or  the  underwriters,  but  acting  for  the  benefit  of  all  con 
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cemed,  advertised  the  wines  for  sale  by  auction  at  Bristol,  on  the  Isl 
March,  1820,  on  account  of  the  underwriters,  of  which  they  gave  a 
month's  notice  in  the  country  newspapers  and  in  the  PubUc  Leger  at 
London.  On  the  28th  February,  Messrs.  Alexander  received  a  letter 
from  the  attorneys  of  the  defendant,  dated  London,  the  26th  February, 
stating  that  they  had  been  cx)nsulted  by  several  of  the  underwriters  ou 
the  Swallow,  and  noticing  the  advertisement  for  the  sale ;  and,  that  no 
misunderstanding  or  prejudice  might  thereafter  arise  on  that  subject, 
they  informed  Messrs.  A.  that  the  underwriters  did  not  sanction  the 
sale,  but  denied  any  right  of  sale  by  which  their  interest  could  be  ef- 
fected ;  they  denied,  that  any  right  of  abandonment  existed  in  the  in- 
sured, saying,  that  should  any  of  the  wines  have  been  lost  or  damaged 
by  any  peril  insured  against,  the  underwriters  would  be  ready  to  pay 
such  i(»Ks;  that,  if  any  of  the  wines  were  not  in  their  port  of  destina- 
tion, the  underwriters  required  the  same  to  be  forwarded,  and  would 
be  ready  to  pay  any  expenses  of  charges  properly  incurred  to  which 
they  might  be  liable  under  the  policy.  A  number  of  persons  from 
diti'erent  parts  of  the  country  had  assembled  at  the  time  and  place  of 
sale,  but  in  consequence  of  this  letter  it  was  postponed.    . 

On  the  17th  March,  1820,  the  attorney  for  the  plaintiffs  wrote  to  the 
attorneys  for  the  defendant,  proposing  that  the  wines  should  be  sold, 
without  prejudice  to  any  of  the  questions  which  had  been  made,  or  that 
might  thereafter  arise  on  the  part  of  the  insured  or  the  underwriters. 
No  answer  having  been  returned  to  this  letter,  the  plaintiffs,  on  the  1st 
April,  1820,  wrote  to  Messrs.  Alexander,  requesting,  that  they  would 
sell  the  wines  on  account  of  the  concerned,  and  that  they  would  incur 
no  expenses  but  such  as  were  necessary.  The  wines  were  sold  by 
auction  at  Bristol,  on  the  24th  April,  1820,  and  produced  the  sum  of 
4044/.  2s.  6d.,  which  was  received  by  Messrs.  Alexander.  From  this 
gross  produce,  they  deducted  the  charges  which  they  had  paid  for 
taking  the  cargo  out  of  the  vessel,  removing  it  to  Bristol,  landing  and 
warehousing  it,  also  the  charges  of  the  sale  by  auction,  and  their  com- 
mission of  5  per  cent,  on  the  proceeds:  and  the  master  and  owner  of 
the  Swallow  having  claimed  the  freight,  primage,  and  port  charges 
upon  the  wines  which  were  conveyed  to  Bristol  from  the  wreck,  at 
the  rate  stipulated  in  the  charter-party,  for  such  part  of  the  cargo  as 
should  be  discharged  there,  Messrs.  Alexander  retained  460/.  I2s.  6</., 
to  answer  that  claim.  By  these  deductions,  the  net  proceeds  of  tlie 
sale  were  reduced  to  2570/.  I6s.  3d,^  which,  with  the  freight,  primage, 
and  port  charges,  remained  in  the  hands  of  Messrs.  Alexander,  to  be 
paid  to  the  party  entitled  to  receive  them.  The  witnesses  for  both 
parties  were  of  opinion,  that  it  was  best,  for  the  interest  of  all  concern- 
ed, to  sell  a  cargo  so  circumstanced  by  public  auction  at  Bristol,  and 
that  every  thing  was  done  for  obtaining  the  best  price  for  the  wines. 
The  question  for  the  opinion  of  the  Court  was,  whether,  upon  the  facts 
stated,  the  plaintiffs  were  entitled  to  recover  a  total  loss,  with  benefit  of 
salvage  to  the  underwriters.  If  the  Court  should  be  of  opinion  tliat 
the  plaintiffs  were  entitled  to  recover  as  for  a  total  loss,  then  the  ver- 
dict was  to  stand:  but  if  the  Court  should  be  of  a  contrary  opinion, 
then  it  was  to  be  referred  to  an  arbitrator,  to  determine  the  averagfj 
loss,  subject  to  any  direction  wliich  the  Court  might  give  thereupon. 
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ffuUockj  Serjt.,  for  the  plaintiflFs.  This  was  a  total  loss;  the 
assured  had  a  right  to  abandon  at  the  time  of  the  abandonment,  and 
this  right  was  confirmed,  not  divested,  by  subsequent  circumstances. 
From  tiie  doctrine  laid  down  by  Lord  Mansfield,  in  Goss  v.  Withers^ 
2  Burr.  697,  Miller  v.  Fletcher^  Dougl.  230,  and  Hamilton  v.  Mendcs^ 
2  Burr.  1198,  confirmed  by  the  decision  of  Manning  v.  Newnham^ 
Park.  Ins.  260,  it  appears,  that  an  assured  may  abandon,  if  there  be 
such  an  interruption  as  defeats  the  voyage,  or  renders  it  not  worth  pur- 
suing. This  doctrine  has  been  recognised  by  Lord  Ellenborough,  in 
Anderson  v.  Royal  Exchange  Assurance,  7  East,  42,  and  Wilson  v. 
Royal  Exchange  Assurance,  2  Campb.  N.  P.  C.  623 ;  and  though  some 
late  cases  may  seem  to  have  narrowed  it,  in  all  such  cases  the  decision 
has  turned  on  the  circumstance  that  the  voyage  was  worth  pursuing, 
the  goods  having  been  of  an  imperishable  nature,  or  that  it  did  not 
appear  that  the  voyage  could  not  have  been  pursued,  as  in  Bainbridge 
v.  Neihon^  10. East,  329,  Thompson  v.  Royal  Exchange  Assurance,  16 
East,  214,  Ariderson  v.  Wallis,  2  M.  &  S.  240,  Patterson  v.  Ritchie, 
4  M.  &  S.  393,  Hunt  v.  Royal  Exchange  Assurance,  6  M.  &  S.  47 : 
in  the  latter  case,  the  language  of  the  Court  shows,  that  the  decision 
would  be  otherwise,  where  the  goods  are  of  a  perishable  nature.  In 
Thompson  v.  Royal  Exchange  Assurance,  there  was  a  clause  excepting 
the  underwriters  from  particular  average.  In  the  present  instance, 
three-fourths  of  the  cargo  was  lost  or  damaged  in  such  a  way,  that  it 
would  have  been  injurious  to  the  owners  to  have  sent  it  on,  inasmuch  as 
the  wine  affected  by  salt  water  would  become  worse  every  day.  In 
Buller  V.  Christie,  2  M.  &  S.  374,  the  loss  was  holden  to  be  total,  be- 
cause the  ship  never  arrived,  though  a  much  larger  proportion  of  the 
cargo  remained  uninjured.  At  all  events,  the  insurers  having  taken 
no  steps  to  repudiate  the  abandonment  till  two  months  after  they 
received  notice,  and  three  of  them,  after  a  public  meeting  was  called, 
having  ordered  the  plaintiffs  to  do  the  best,  must  be  taken  to  have 
acquiesced,  and  cannot  now  resist  the  plaintiff's  demand. 

Taddy,  Serjt.,  for  the  defendant.  Here  was  no  total  loss,  a  con- 
siderable proportion  of  the  casks  having  been  saved ;  nor  was  the  cargo 
in  such  a  state  as  to  warrant  an  abandonment,  71  pipes  and  43  hogs- 
heads remaining  uninjured ;  but  if  it  was,  the  plaintiffs,  under  the  sub- 
sequent circumstances,  cannot  recover  for  a  total  loss,  a  policy  of  in- 
surance being  only  a  contract  for  indemnity,  under  which  the  plaintiff 
can  claim  no  more  than  he  has  actually  been  deprived  of.  Patterson 
V.  Ritchie.  Unless  this  principle  be  resorted  to,  continual  difficulty 
must  be  experienced  on  the  question,  whether  the  loss  in  any  case  is 
total  or  partial,  and  what  degree  of  loss  shall  be  esteemed  total ;  a 
point  on  which  the  customs  of  various  nations  and  the  opinions  of  text 
writers  have  always  differed;  some  requiring  a  loss  of  the  whole  sub- 
ject-matter of  insurance,  as  under  the  old  French  law ;  others,  only 
three-fourths,  as  in  the  new  Code  de  Commerce,  Pothier,  186.  It  is, 
therefore,  that  in  Falkner  v.  Ritchie,  2  M.  &  S.  290,  Lord  Ellenbo- 
ROUQH  complains  of  the  looseness  and  generality  of  the  expressions  in 
Goss  v.  Withers.     Manning  v.  Newnham  turned  on  the  point,  that  the 
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voyage  could  not  be  pursued  (there  being  no  ship  at  Tortola),  not  on 
the  ground  that  it  was  not  worth  pursuing.  Here,  part  of  the  cargo 
having  been  saved  and  landed  at  the  port  of  Bristol,  a  ship  might  have 
been  procured,  and  the  voyage  might  and  ought  to  have  been  pursued. 
What  happened  was  not  a  total  loss  of  cargo,  but  a  retardation  of  the 
voyage.  In  many  instances,  a  greater  proportion  of  the  cargo  has 
been  lost  than  in  the  present,  and  yet  the  loss  has  not  been  deemed 
total ;  as  in  Glennie  v.  London  Assurance^  2  M.  &  S.  371,  Thompson 
V.  Royal  Exchange  Assurance^  Wilson  v.  Royal  Exchange  Assurance. 
As  to  the  meeting  of  the  underwriters,  only  three  attended  it,  and  they 
could  not  bind  the  others. 

Hullocky  in  reply,  observed,  that  in  Glennie  v.  London  Assurance^ 
there  was  no  abandonment ;  and  in  Falkner  v.  Ritchiey  the  recapture 
was  known  to  the  insured  before  the  abandonment  was  made. 

Dallas,  C.  J.  Under  what  circumstances,  generally  speaKing,  tne 
assured  has  a  right  to  abandon,  so  as  to  state  a  rule  applicable  to  all 
cases,  is  a  question  of  extensive  importance  and  difficult  consideration; 
and  this  appears  from  the  variety  of  opinions  in  the  text  writers,  and 
the  number  of  cases  that  have  been  decided  on  the  subject.  That  he 
has  in  some  cases  a  right  to  abandon,  is  clear;  and  also,  that  in  case  of 
abandonment  after  a  capture,  the  abandonment  is  superseded  if  the  ship 
be  recaptured  and  pursues  her  voyage  beneficially.  As  this  is  a  case 
where  the  ship  has  been  lost,  and  the  cargo  materially  damaged,  is  the 
assured  bound  to  send  on  the  goods  taken  from  the  wreck ;  and  if  so, 
in  what  proportion  is  he  bound  to  send  them  on  ?  Is  he  to  send  only 
when  half  is  saved,  or  a  third,  or  a  quarter  ?  Is  he  bound  to  send  them 
on  at  all  events,  or  only  under  certain  circumstances?  That  the  rule  on 
this  subject  differs  is  clear  from  the  various  text  writers ;  some  stating 
it  at  a  fourth,  some  at  a  third,  and  some  at  a  half;  we  must  therefore 
act  on  the  custom  of  the  country  in  which  the  loss  happens.  I  own  J 
long  thought,  that  if  the  profits  were  reduced  one-half,  it  was  not  incum- 
bent on  the  owner  to  prosecute  his  voyage;  whether  or  no  that  doctrine 
(which  may  be  collected  from  some  expressions  of  Lord  Mansfield)  be 
sound,  or  whether  the  observations  made  on  it  by  Lord  Ellenborough 
be  just,  we  are  not  driven  now  to  decide.  My  opinion  is  formed  on 
the  circumstances  of  this  particular  case,  and  I  wish  distinctly  to  be  un- 
derstood, as  not  laying  down  a  rule  for  any  other ;  because  in  a  sys- 
tem of  such  importance,  and  where  there  is  such  an  apparent  conflict 
among  the  cases,  I  should  be  sorry  to  afford  a  ground  for  further  doubt, 
by  laying  down  the  rule  too  generally.  But  the  circumstances  of  this 
case  do  not  require  that  I  should  do  so.  What  are  the  facts  of  this 
case }  The  ship  was  completely  lost;  the  cargo,  which  was  taken  out 
of  a  hole  cut  in  the  ship's  side  was  covered  with  the  sea  for  nine  hours 
at  a  time,  the  greater  part  of  it  was  materially  damaged,  and  in  such  a 
state  as  to  render  it  unfit  to  be  carried  to  a  greater  distance.  Only  71 
pipes  and  43  hogsheads  were  sound,  and  the  assured  had  originally  in- 
tended to  dispose  of  100  pipes  at  the  port  near  which  the  loss  happened. 
The  assured  inunediately  gave  notice  of  abandonment,  and  called  a 
meeting  of  tlie  underwriters,  which  three  of  them  attended,  and  au- 
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chorized  the  plaintiffs  to  act  for  the  benefit  of  all  concerned,  taking  t]o 
other  step  till  after  an  interval  of  two  monxhs.  That  the  captain  acted 
for  the  benefit  of  all  concerned  is  clear,  from  the  testimony  of  ail  the 
witnesses;  but;  though  he  did  act  for  the  benefit  of  all  concerned,  if 
the  insurer  has  a  right  to  insist  on  a  legal  objection,  he  must  have  the 
benefit  of  that  objection.  But  has  he  such  right  in  this  case,  or  has  he 
been  bound  by  his  own  acts  or  the  acts  of  others?  The  law  is,  that  the 
assured  shall  abandon  in  reasonable  time,  that  he  may  not  lie  by  to 
see  whether  it  may  be  more  to  his  interest  not  to  abandon ;  he  must, 
therefore,  in  reasonable  time,  (and  what  is  reasonable  tin)e  is  a  matter 
of  law  for  the  decision  of  the  Court,)  give  notice  of  abandomnent. 
What  is  reasonable  time  in  each  case,  must  depend  on  circumstances. 
When  the  loss  happens  in  a  foreign  country,  there  are  no  means  of 
giving  immediate  notice  here:  if  notice  be  given  there,  the  agent  for 
all  parties  there  must  act  as  beneficially  as  he  can  for  all.  But  if  the 
loss  happen  in  this  country,  and  notice  of  abandonment  be  duly  given, 
from  that  moment  it  becomes  the  duty  of  tlie  underwriters  to  send  down 
an  agent  to  do  his  best.  Here,  the  earliest  notice  of  abandonment  was 
given ;  but  if  the  law  were  to  compel  the  assured  to  give  the  earliest 
notice  of  abandonment,  and  at  the  same  time  allow  the  underwriters  to 
lie  by  and  afterwards  refuse  to  accept  it,  there  would  be  no  mutuality 
of  obligation  between  them.  The  question,  therefore,  is,  whether  the 
underwriters,  by  laying  by  in  the  present  instance,  have  not  induced 
the  assured  to  believe  that  the  abandonment  was  acquiesced  in.  Here, 
the  notice  was  given  in  December,  the  insurers  were  called  together, 
and,  after  having  done  nothing  during  nearly  three  months,  they  inter- 
pose just  before  the  sale  takes  place.  Where  there  are  circumstances  to 
show  an  acquiescence,  it  is  not  allowable  for  the  underwriters,  after  such 
an  acquiescence,  to  come  forward  and  interpose.  I  think  there  was 
such  an  acquiescence  here.  If  it  were  necessary,  I  might  go  farther,  and 
say  the  cargo  was  so  damaged  and  reduced  as  to  render  the  loss  total ; 
but,  on  the  ground  of  the  underwriters  having  acquiesced  in  the  aban- 
donment, and  narrowing  my  decision  to  the  circumstances  of  the  pres- 
ent case,  I  think  the  plaintiffs  are  entitled  to  judgment. 

Park,  J.  I  am  of  opinion  this  was  a  total  loss.  After  what  has 
fallen  from  my  Lord  Chief  Justice,  it  is  not  necessary  for  me  to  go  into 
the  whole  case,  but  I  may  be  permitted  to  doubt  whether  it  is  necessary 
to  narrow  the  old  rule  respecting  abandonment;  and  I  think  that  some 
of  the  cases  on  that  subject  cannot  be  supported  to  their  full  extent. 
I,  for  one,  have  never  been  able  to  comprehend  the  case  of  Falkner  v. 
Ritchie^  which  I  have  the  less  hesitation  in  avowing,  inasmuch  as  the 
Lord  Chancellor  and  Lord  Redesdale  have  expressed  themselves  to 
labour  under  the  same  difficulty.  But  Hunt  v.  The  Royal  Exchange  ) 
think  to  the  purpose  for  the  case  before  us,  especially  in  the  arguments 
of  the  Judges ;  the  cargo,  there,  being  of  an  imperishable  nature,  the 
Court  confined  themselves  to  treating  it  as  a  case  of  retardation  only; 
but  Lord  Ellenborouoh  said,  <<  If  indeed  the  cargo  had  been  of  a 
Derishable  nature,  this  would  not  have  been  a  case  of  retardation  only, 
Dut  of  destruction  of  the  thing  insured." 
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As  to  the  point  relied  on  in  the  present  case  by  my  Lord  Chief  Jus- 
tice ;  the  underwriters,  having  never  repudiated  the  abandonment  till 
the  end  of  February,  must  be  taken  to  have  acquiesced  in  it.  It  being 
clear  that  the  assured  must,  if  he  abandon,  immediately  elect  to  do  so, 
it  is  but  fair  that  the  underwriter  should  also,  as  soon  as  may  be,  make 
his  election.  If  the  underwriter  says  he  will  not  accept  the  abandon- 
ment, the  assured  may  elect  to  proceed  for  a  total  loss,  or  continue  his 
voyage ;  and  where  there  is  an  obligation  on  one  side,  there  ought  also 
to  be  one  on  the  other.  In  one  stage  of  Smith  v.  Robertson^  2  Dow. 
474,  in  the  House  of  Lords,  the  Lord  Chancellor  evidently  lelt  such 
dissatisfaction  at  the  decisions  of  Bainbridge  v.  Neilson,  and  Falkntr  v. 
Ritchie^  that  he  wished  to  have  the  point  argued  before  the  twelve 
Judges.  Smith  v.  Robertson  was  afterwards  decided  upon  a  collateral 
point,  and  it  became  unnecessary  to  give  any  opinion  on  Bainbridgev. 
Neiison,  and  Falkner  v.  Ritchie.  But  the  Lord  Chancellor  said,  (2 
Dow.  479,)  "  An  election  might,  it  was  contended,  be  made  in  these 
cases,  to  abandon  or  to  take  the  chance  of  recapture,  and  claim  for  a 
partial  loss.  But  here,  they  said,  they  had  made  their  election,  and  that 
this  was  founded  on  their  right  to  do  so;  and  that,  at  the  time  they 
claimed,  they  had  the  right,  because  a  present  demand  could  not  prop- 
erly be  made  without  a  present  right ;  and  that  if  there  was  a  present 
right,  there  was  a  corresponding  obligation  to  accede  to  it  depraesenti  ;" 
evidently  showing,  that  he  thought  that  the  underwriter  should  say,  at 
the  earliest  opportunity,  whether  he  will  accept  the  abandonment  or  not. 
On  a  subsequent  day,  his  Lordship  said,  in  the  same  case,  that  the  un- 
derwriters could  not  be  allowed  to  say  that  the  loss  was  not  total,  after 
they  had  admitted  that  it  was,  and  acquiesced  in  the  abandonment  as 
for  a  total  loss.  Upon  the  same  principle,  I  ani  of  opinion  that  herf 
is  enough  to  satisfy  the  Court,  that  there  was  an  acquiescence  or  si- 
lence on  the  part  of  the  underwriters,  which  admits  that  the  assured 
were  acting  in  the  best  way  for  the  interests  of  all ;  and  I  am  of  opin- 
ion, that  this  acquiescence  has  completed  the  right  of  abandonment. 

BuRRouGH,  J.  Most  of  the  cases  connected  with  the  subject  of  in- 
surance depend  on  their  own  particular  facts.  It  is  admitted  that,  if 
the  loss  here  was  in  its  nature  total,  the  assured  have  a  right  to  reco- 
ver. I  think  the  loss  was  in  its  nature  total.  The  ship  was  wrecked., 
and  the  greater  part  of  the  cargo  damaged  and  under  water  for  nine 
hours  at  a  time.  Did  the  loss  continue  total  ?  The  plaintiffs  abandoned 
on  the  23d  of  December,  and  gave  the  underwriters  notice,  that  is,  they 
msisted  on  a  total  loss,  and  followed  it  up  in  the  best  way  they  could. 
The  defendant,  having  never  interposed  during  all  this  time,  must  be 
taken  to  have  accredited  what  the  plaintiffs  did.  A  meeting  of  tht 
underwriters  was  called,  and  if  this  was  not  the  usual  way  of  proceed- 
ing, it  should  have  been  so  stated  in  the  case.  A  certain  number  of 
them  attended ;  and  my  opinion  is,  that  the  defendant  was  bound  by 
what  was  done  upon  that  occasion.  The  underwriters  who  attended 
authorised  the  plaintiffs  to  send  a  person  to  Bristol,  at  the  expense  of 
the  underwriters,  to  superintend  the  preservation  of  the  cargo,  aiMi  to 
act  in  every  respect,  as  if  there  had  been  no  insurance.     As  this  part 
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of  the  case  stands,  it  is  as  much  as  to  say  that  the  policy  was  at  an  end 
The  case  then  goes  on,  "  and  the  plaintiffs  accordingly  sent  a  person  to 
Bristol  for  Ihat  purpose.**  Under  these  circumstances  matters  went  on 
R  considerable  time,  and  till  the  28th  of  February,  there  was  not  a 
word  of  objection  on  the  part  of  the  defendant ;  a  notice  to  counter- 
mand the  sale  of  the  damaged  wines  was  then  sent,  after  the  sale  had 
been  advertised,  and  when  all  opportunity  of  forwarding  the  wines 
with  advantage  by  another  vessel  was  lost  to  the  plaintiffs. 

This  case  does  not  trench  on  any  former  decision,  but  depends  on  its 
own  circumstances,  and  clearly  entitles  the  plaintiffs  to  recover  for  a 
total  loss.  If  the  underwriters  meant  otherwise, they  should  have  acted 
otherwise ;  as  they  have  acted,  they  must  be  taken  to  have  acquiesced 
in  the  abandonment. 

Richardson,  J.  I  think  this  was  such  a  loss  as  gave  the  assured  a 
right  to  abandon,  that  subsequent  circumstances  have  not  taken  away 
that  right,  and  that,  therefore,  the  plaintiffs  must  recover.  In  Mitchell 
V.  Edity  1  T.  R.  615,  Ashurst,  J.,  and  Buller,  J.,  expressed  an  opin- 
ion, that  where  a  voyage  is  lost,  but  the  property  is  saved,  the  owner 
may  abandon.  In  Manning  v.  Newnham^  the  same  opinion  is  ex- 
pressed. That  doctrine,  perhaps,  is  not  carried  so  far  now ;  it  is  not 
every  loss  of  voyage  that  will  justify  an  abandonment; — a  retardation 
is  not  sufficient ;  but  that  there  may  be  losses  of  voyage  which  will 
justify  an  abandonment,  is  admitted  in  the  last  case  of  Hunt  v.  The 
Royal  Exchange^  and  that  too  by  those  Judges  who  had  most  contri- 
buted to  narrow  the  former  doctrine.  It  seems  to  me,  that  the  present 
ib  a  loss  of  voyage  of  that  description.  What  are  the  facts  ?  The  ship 
is  thrown  on  her  side,  exposed  to  the  operation  of  wind  and  tide ;  at 
high  tide  full  of  water,  her  cargo  floating  within,  it  being  uncertain 
whether  or  not  it  might  not  perish  the  next  hour.  The  abandonment 
was  then  made  under  circumstances  which  fully  warranted  it.  En- 
deavours were  made,  at  a  great  expense,  to  save  part  of  the  cargo,  \)ut 
in  the  result,  it  appears  that  three-fourths  of  the  whole  cargo  was 
spoiled  or  lost ;  and,  in  the  opinion  of  all  the  witnesses,  it  was  for  the 
interest  of  all  parties  to  finish  the  adventure  at  Bristol.  Tliis  was  a  total 
loss  of  voyage;  and,  though  there  was  a  partial  recovery  of  one-fourth 
of  the  cargo,  the  facts  being  such  as  rendered  it  prudent  for  the  owners 
not  to  proceed  further,  this  was  a  loss  which  warranted  the  notice  of 
abandonment.  It  is  material,  that  that  part  of  the  cargo  which  was 
damaged  by  the  salt  water  must  have  become  worse  by  delay,  and  con- 
sequently by  carriage  on  to  Ireland.  I  also  agree,  that,  if  the  under- 
writers intended  to  resist  the  abandonment,  they  should  have  taken 
that  step  with  more  promptitude,  instead  of  waiting  two  months. 

Judgment  for  the  plaintiflk. 
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DAVISON  V.  MEKIBBEN.— p.  112. 

A  vessel  trading  to  and  from  London  to  Belfast,  and  proceeding  down  the  Thames  on 
her  Toyage  to  the  latter  port,  not  laden  with  corn,  grain,  meal,  flour,  bread,  or  biscuits, 
is  not  within  the  second  section  of  the  52  G.  8,  c.  59,  which  exempts  from  the  obligation 
of  taking  a  Trinity  House  pilot  on  boaiHl,  all  coasting  vessels,  and  all  Irish  traders  using 
the  navigation  of  the  Thames  as  coasters. 

Debt  on  the  pilot  act.*  The  declaration  contained  two  counts ;  one 
for  assuming,  and  the  other  for  continuing  in,  the  chf^rge  and  conduct 
of  a  ship  or  vessel  proceeding  down  the  river  Thames,  without  being 
dulj  licensed  so  to  act,  after  a  pilot  duly  licensed  and  qualified  had 
offered  to  take  charge  of  her.  Plea,  general  issue.  At  the  trial,  before 
Dallas,  C.  J.,  (Westminster  sittings  after  Hilary  term  last,)  a  verdict 
was  found  for  the  plaintiff,  for  a  penalty  of  20Z.,  subject  to  the  opinion 
of  the  Court  upon  the  following  case. 

By  the  stat.  46  Geo.  3,  c.  97,  s.  2,  it  is  enacted,  that  every  person 
exporting  corn,  grain,  meal,  flour,  bread,  or  biscuit,  from  Great  Britain 
to  Ireland,  or  from  Ireland  to  Great  Britain,  shall  declare  before  the 
collector,  comptroller,  or  other  chief  ofiBcer  of  the  customs  at  the  port 
from  whence  the  exportation  is  about  to  take  place,  that  such  corn,  &c., 
is  intended  to  be  exported  to  Great  Britain  or  Ireland,  as  the  case  may 
be ;  and  such  exporter  shall  thereupon  receive  the  like  cocket,  certifi- 
cate, letpasB,  or  transire,  as  is  given  and  conformable  to  all  the  like 
regulations  in  force,  in  case  of  goods  sent  coastways  from  one  port  of 
Great  Britain  to  another  port  therein,  or  from  one  port  in  Ireland  to 
another  port  in  Ireland,  respectively. 

The  Levant,  the  ship  in  question,  during  the  last  eight  years,  had 
been  employed  as  a  trader  between  Belfast  and  London,  except  one 
voyage,  when  she  went  to  Liverpool.  On  the  18th  April,  1821,  she 
was  proceeding  down  the  river  Thames,  bound  for  Belfast,  being  laden 
with  a  general  cargo  of  tea,  sugar,  seeds,  wearing  apparel,  &c.,  but  not 
with  corn,  grain,  meal,  flour,  bread,  or  biscuits.  The  defendant  was 
then  master  of  the  ship,  and  refused  to  allow  a  licensed  pilot  to  take 
charge  of  her.  There  are  two  offices  in  the  custom-house  at  which 
ships  report  and  clear  out,  the  foreign  oflSce  and  the  coasting  oflSce.  The 
Levant  cleared  out  at  the  foreign  office.  A  clerk  from  the  custom  house 
stated,  that  she  would  have  reported  or  cleared  out  in  the  same  manner, 
had  she  been  loaded  with  corn.  Whether  a  ship  shall  report  or  clear  out 
at  the  foreign  office  or  coasting  office,  does  not  depend  upon  the  cargo 
she  carries,  but  the  place  from  or  to  which  she  is  bound.  The  same  clerk 
treated  all  Irish  vessels  as  foreign.     Irish  vessels  pay  a  dock  duty. 

If  the  Court  should  be  of  opinion  that  this  vessel  did  not,  under  the 
circumstances  above  stated,  fall  within  the  saving  clause  contained  in 
the  second  section  of  the  pilot  act,  (62  Geo.  3,j  which  exempts  from 
the  obligation  of  taking  a  Trinity  House  pilot  on  board  all  coasting 
vessels  and  all  Irish  traders  using  the  navigation  of  the  river  Thames 
as  coasters,  then  the  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be 
entered. 

*  52  Geo.  8,  o.  59,  s.  84. 
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The  case  was  argued  on  a  former  day  in  this  term. 

LenSj  Serjt.,  for  the  plaintiff.  This  vessel  was  not  a  coaster  within 
the  meaning  of  the  act  of  parliament  on  which  this  action  is  brought. 
A  coaster  is  a  vessel  which  goes  from  port  to  port  in  Great  Britain,  and 
which,  being  never  absent  in  foreign  parts,  may  be  supposed  to  have  so 
constant  a  knowledge  of  those  ports  as  not  to  require  a  pilot.  That 
vessels  coming  from  Ireland  to  the  Thames  are  not  considered  coasters 
by  the  legislature,  appears  clearly  from  the  provisions  of  46  Geo.  3,  c. 
97,  8.  2,  for  there,  in  order  to  favour  the  corn  trade,  vessels  coming  from 
Ireland  to  the  Thames  with  a  cargo  of  corn,  are  allowed  the  privileges 
of  coasters ;  but  such  an  enactment  would  have  been  superfluous,  if 
vessels  coming  from  Ireland  to  the  Thames  generally*  were  deemed 
coasters. 

Vaughan^  Serjt.,  for  the  defendant.  The  question  arises  solely  on 
the  construction  of  the  statute  52  Geo.  8,  c.  39,  and  the  statute  46 
Geo.  8  applies  to  a  different  matter.  The  object  of  the  legislature 
was,  to  guard  against  the  damage  which  might  arise  from  unskilful  per* 
sons  navigating  the  river  Thames ;  and  many  vessels,  which,  from  the 
shortness  of  their  voyages,  may  be  supposed  to  frequent  the  Thames 
as  much  as  coasters,  are  allowed  the  privilege  of  navigating  the  river 
without  a  pilot ;  as  colliers,  vessels  trading  to  Norway,  the  Cattegat, 
and  Baltic,  all  constant  traders  inwards,  from  the  ports  between 
Bologne  inclusive,  and  the  Baltic,  and  others ;  all  which  are  merely 
specified  as  examples,  and  not  as  defining  the  limits  of  the  privilege. 
So  that  vessels  trading  regularly  from  Ireland,  and,  therefore,  using 
the  river  five  or  six  times  a  year,  must  be  deemed  to  fall  within  the 
same  principle.  Besides  which,  this  is  a  penal  statute,  which  the  Court 
will  not  construe  with  severity. 

ien«,  in  reply,  observed,  that  the  statute  was  rather  remedial  than 
penal,  being  intended  to  prevent  the  mischiefs  which  had  before  arisen 
from  the  want  of  a  skilful  pilot,  in  a  river  so  crowded  as  the  Thames. 

Dallas,  C.  J.  My  present  impression  is,  that  this  vessel  was  not  a 
coaster  within  the  meaning  of  the  62  Geo.  3,  and  that  trading  from 
Ireland  to  Great  Britain  is  not,  in  the  ordinary  sense  of  the  word, 
coasting.  In  order  to  see  whether  a  vessel  trading  from  Great  Britain 
to  Ireland,  or  from  Ireland  to  Great  Britain,  comes  within  the  mean- 
ing affixed  by  the  legislature  to  the  term  coaster,  we  must  see  what  is 
the  meaning  given  to  the  word  in  other  acts  of  parliament,  as  in  the  31 
Geo.  3,  c.  39,  and  46  Geo.  3,  c.  97.  It  seems  clear,  from  the  language 
of  those  acts,  that  by  '*  coasters,"  are  meant,  vessels  trading  from  and 
to  any  port  or  place,  or  ports  and  places,  in  Great  Britain,  or  from  one 
port  of  Great  Britain  to  another  port  therein,  or  from  one  port  in  Ire- 
land to  another  port  in  Ireland,  and,  therefore,  speaking  at  the  moment, 
I  think  this  was  not  a  coasting  vessel.  If  not  protected  as  a  coaster 
by  the  62  Geo.  3,  is  she  within  the  protection  of  the  46  Geo.  8  ?  The 
protection  of  that  statute  seems  not  to  be  afforded,  on  account  of  the 
employment  of  a  vessel  in  a  particular  voyage,  but  on  account  of  her 
conveying  a  particular  cargo.  Some  little  difficulty  arises  with  me  on 
the  expressions  of  the  62  Geo.  3 ;  and  aa  <'  all  Irish  vessels  using  the 
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Thames  as  coasters,"  are  mentioned  in  the  second  section  of  that  stat- 
ute, I  should  have  thought,  had  it  not  been  for  expressions  in  the  other 
statute,  that  the  exemption  was  applied  bj  reason  of  the  employment, 
and  not  by  reason  of  the  particular  cargo,  especially  when  the  "  using 
the  Thames  as  coasters,"  seems  contrasted  with  the  using  it  as  strangers 
or  as  foreign  vessels.  But  the  46  Geo.  3  is  positive  as  to  the  cargo, 
and  will  not  admit  of  this  construction. 

Park,  J.,  of  the  same  opinion. 

BuRROUGH,  J.  I  have  great  doubts  on  the  subject.  There  is  no 
reason  why  a  vessel  frequenting  the  Thames,  as  this  vessel  did,  should 
employ  a  pilot ;  the  principle  being,  that  foreign  vessels  should  be 
piloted,  but  not  vessek,  the  crews  of  which,  from  frequent  navigation, 
must  be  supposed  to  know  the  river.  It  is  not  necessary  they  should 
be  coasters ;  it  is  sufficient  if  they  use  the  Thames  as  coasters ;  and  no 
other  certain  meaning  can  be  affixed  to  the  words  "  as  coasters." 

Richardson,  J.,  declined  expressing  any  opinion,  as  the  case  was  to 
undergo  consideration. 

Dallas,  G.  J.,  afterwards  said  that  the  case  might  be  considered  as 
decided. 

And  now  the  Court  awarded  Judgment  for  the  plaintiflF. 


FULLER  V.  ABRAHAMS.— p.  116. 

HeUt  that  a  purchaser  did  not  acquire  any  property  qnder  a  sale  at  auction  at  which  he 
and  hia  friend  were  the  only  bidders,  the  rest  of  the  company  lieing  deterred  from  bid- 
ding by  the  purchaser's  stating  to  them  he  had  a  claim  against,  and  bad  been  ill  used 
by,  the  late  owner  of  the  article. 

A  BARGE  being  put  up  for  sale  by  auction,  the  plaintiff  addressed 
the  company  present,  saying-he  had  a  claim  against  the  late  owner,  by 
whom  he  said  he  had  been  ill  used ;  whereupon  no  one  offered  to  bid 
against  the  plaintiff.  The  auctioneer  refusuig  to  knock  down  the  barge 
to  the  plaintiff's  single  bidding,  a  friend  of  the  plaintiff  bade  a  guinea 
more,  and  the  plaintiff  then  made  a  second  and  higher  bidding,  amoun* 
ing,  however,  to  only  une-fourth  of  the  prime  cost  of  the  barge,  1  ne 
auctioneer,  being  indemnified  by  the  vendor,  who  had  taken  the  barge 
\r,  execution,  refused  to  deliver  the  barge  to  the  plaintiff,  and  he,  hav- 
ing sued  for  the  barge  in  trover,  the  foregoing  facts  were  proved  at 
the  trial,  before  Dallas,  C.  J.,  London  sittings  after  Hilary  term, 
1821,  when  his  Lordship  charged  the  jury,  that  there  was  no  legal 
sale  under  the  circumstances.  The  jury,  however,  found  for  the  plain- 
tiff 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  a  former  day, 

Pell,  Serjt.,  now  showed  cause  against  the  rule,  contending,  that  this 
was  a  case  peculiarly  within  the  province  of  the  jury,  and  that  no 
fraud  had  been  proved. 

The  Court,  however,  being  clearly  of  opinion  that  a  sale  under  these 
circumstances  could  not  be  supported,  made  the  Rule  absolute. 
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HOUSE  V.  The  Treasurer  to  the  Commissioners  of  the  Navigation  of 
the  Rivers  THAMES  and  ISIS.— p.  117. 

Trespass  in  some  named  and  some  unnamed  closes  of  the  plaintiff,  and  also  for  taking  bis 
goods  and  chattels.  Pleas  :  Ist,  not  guilty  to  the  whole  declaration ;  2dly.  as  to  part,  a 
special  plea  of  license;  adiy  and  4thly,  as  to  part,  certain  special  pleas,  on  which  the 
jury  were,  by  consent,  discharged  from  giving  any  venlict;  Sthly,  as  to  the  onnamed 
closes  iib.  ten.  The  replication  took  issue  on  the  plea  of  not  guilty,  traversed  the  license 
mentioned  in  the  2d  plea,  and  also  new  assigned  on  that  plea ;  and,  as  to  the  unnamed 
closes,  contained  a  ruMe  prosequi.  The  rejoinder  took  issue  on  the  traverse,  judgment 
was  suffered  by  default  on  the  new  assignment,  and  the  cause  went  down  to  trial,  as  well 
to  try  the  issues  joined,  as  to  assess  the  plaintifTs  damages  on  the  new  assignment.  The 
Jury  found  for  the  plaintiff  on  the  general  issue  (without  any  damages;)  for  the  defend- 
ant, on  the  plea  of  license;  and  assessed  to  the  plaintiff,  on  the  new  assignment,  one 
■hilling  damages  and  one  shilling  costs:  Heldj  that  the  plaintiff  was  entitled  to  the  gene- 
ral  costs  of  the  cause,  including  those  of  the  trial,  the  costs  of  the  issue  found  for  the 
defendant  being  deducted,  but  no  costs  being  alk>wed  to  the  defendant  on  that  issue. 

This  case,  the  facts  and  arguments  in  which  are  sufficiently  stated 
in  the  following  judgment  of  the  Court,  which  was  now  delivered,  was 
argued  in  Trinity  term  last,  hy  Pe«A:e,Serjt.,  for  the  plaintiff,  and  LoweSy 
Serjt.,  for  the  defendants,  when  the  cases  of  Thornton  v.  fVi/h'amsonj 
13  East.  191 ;  Compere  v.  Hicks,  7  T.  R.  727;  Martin  v.  VaUance, 
1  East.  350;  Brooke  v.  TVillet,  2  H.  Bl.  435;  Hullock  on  costs,  112; 
Day  v.  Hanks,  3  T.  R.  654  ;  Hull,  374  ;  Griffiths  v.  Davies,  8  T.  R. 
466;  Hull,  376;  Poston  v.  Stanway,  5  East.  261;  Hull,  369;  and 
Trotman  v.  Holder^  Ante,  i,  222,  were  cited. 

Dallas,  C.  J.  The  plaintiff  has  obtained  a  rule,  calling  on  the  de- 
fendant to  show  cause  why  one  of  the  prothonotaries  of  this  court 
should  not  tax  the  plaintiff  his  full  costs  of  this  cause,  deducting  there- 
from the  costs  on  the  issue  found  for  the  defendant,  but  not  allowing 
the  defendant  any  costs  on  that  issue. 

This  is  an  action  of  trespass,  for  trespasses  charged  to  have  been 
committed  by  the  commissioners  in  some  named  and  some  unnamed 
closes  of  the  plaintiff,  and  also  for  seizing  and  taking  his  goods  and 
chattels.  The  defendant  pleaded,  1st,  not  guilty  to  the  whole  declara- 
tion ;  2dly,  as  to  part,  a  special  plea  of  license;  and,  3dly  and  4thly, 
as  to  part,  certain  special  pleas,  on  which  the  jury  have,  by  consent, 
been  discharged  from  giving  any  verdict ;  and,  5thly,  as  to  the  un- 
named closes,  liberum  tenementutn. 

The  plaintiff,  by  his  replication,  took  issue  on  the  plea  of  not  guilty ; 
traversed  the  license  mentioned  in  the  second  plea,  and  also  new  assign- 
ed on  that  plea;  and  as  to  the  utmamed  closes,  entered  a  voile  prosequi. 

The  defendant,  by  his  rejoinder,  took  issue  on  the  traverse,  and  suf- 
fered judgment  by  default  on  the  new  assignment ;  and  the  cause  went 
to  the  assizes,  as  well  to  try  the  issues  joined,  as  to  assess  the  plaintiff's 
damages  on  the  new  assignment. 

At  the  trial  the  jury  found  a  verdict  for  the  plaintiff  on  the  general 
issue,  (without  assessing  thereon  any  damages,)  for  the  defendant,  on 
the  plea  of  license :  and  on  the  new  assignment,  they  assessed  to  the 
plaintiff  one  shiUing  damages  and  one  shilling  costa 
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The  rules  established  by  Pastan  v.  Stanwayj  5  East.  261 ;  Trotman 
V.  Holder y  Ante,  i,  222,  and  other  cases  on  the  one  part,  and  by  Day  v. 
Hanksy  3  T.  R.  654 ;  Griffiths  v.  Daviesy  8  T.  R.  466,  and  other  cases 
on  the  other  part,  seem  to  amount  to  this;  that  where  the  plaintiff's 
demand  is  altogether  denied  by  the  defendant's  pleas,  and  at  the  trial 
the  plaintiff  obtains  a  verdict  for  part  of  his  demand,  and  the  defendant 
obtains  a  verdict  as  to  other  part,  the  plaintiff  is  entitled  to  the  costs 
of  the  issues  found  for  him,  which  include  the  general  costs  of  the  trial, 
but  do  not  include  the  costs  of  the  issues  found  for  the  defendant,  on 
which  last-mentioned  issues,  however,  the  defendant  is  not  entitled  to 
claim  any  costs  from  the  plaintiff;  but  where  the  defendant  suffers 
judgment  by  default  as  to  part  of  the  plaintiff's  demand,  and  pleads 
only  as  to  other  part,  and  the  plaintiff  takes  issues  on  the  pleas,  and  at 
the  trial  all  the  issues  are  found  for  the  defendant,  there  the  de- 
fendant is  entitled  to  the  costs  of  the  issues  found  for  him,  and 
the  plamtiff  is  entitled  only  to  the  costs  of  the  judgment  by  de&ult. 

It  seems  to  us,  that  the  present  case  falls  within  the  former  of  those 
rules ;  for  here  the  defendant,  by  pleading  the  general  issue  to  the 
whole  declaration,  made  it  necessary  for  the  plaintiff,  in  order  to  get 
rid  of  that  plea,  which  would  otherwise  have  barred  his  whole  action, 
to  go  to  trial  at  the  assizes,  and  he  could  not  by  any  other  means  have 
obtained  damages  or  costs  on  the  judgment  by  default ;  the  plaintiff, 
therefore,  having  obtained  a  verdict  on  the  plea  of  the  genera)  issue, 
and  on  assessment  of  damages  on  the  judgment  by  default,  is  entitled 
to  the  general  costs  of  the  cause,  including  those  of  the  trial,  the  costs 
of  the  issue  found  for  the  defendant  being  deducted,  but  no  costs  being 
allowed  to  the  defendant  on  that  issue. 

In  this  case,  the  learned  Judge  certified,  under  the  statute  8  &  9.  W 
3,  c.  11,  s.  4,  that  the  trespass  whereof  the  defendant  was  found  guilty 
was  wilfully  and  maliciously  committed  by  him.  It  has  been  argued 
on  behalf  of  the  defendant,  that  this  certificate  cannot  avail,  because 
the  statute,  it  is  said,  does  not  apply  to  trespasses  confessed  by  a  judg- 
ment by  default,  but  only  to  such  whereof  the  defendant  iS  found  guilty 
at  the  trial ;  and  although  this  defendant  has  been  found  guilty  on  the 
general  issue  ;  yet  that,  it  is  said,  will  not  avail,  because  no  damages 
have  been  assessed  under  that  issue.  On  this  point  we  consider  it  un- 
necessary to  give  any  opinion,  because  independently  of  the  certificate, 
we  think  that  the  plaintiff  is  entitled  to  the  costs  of  the  trial,  being  the 
only  mode  by  which,  in  consequence  of  the  defendant's  pleading,  he 
could  obtain  an  assessment  of  damages  on  the  judgment  by  default. 
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HENRY  MACHIN  and  MARY  VESSEY  v.  ELIZABETH 
REYNOLDS— p.  121. 

Bequest  of  peraontltj  to  testator's  sister  and  nephew  during  their  joint  lives,  share  and 
share  alike,  and  tn  the  surmor  for  life,  in  cane  there  should  happen  to  be  mt  issue  Hving  of 
them,  or  either  of  them  f  but  in  ease  both,  ar  either,  should  leave  any  issuer  to  the  survivor 
of  the  said  sister  or  nephew,  one  moiety  of  the  personalty  for  his  or  her  life,  the  other 
moiety,  or  such  part  of  the  same  as  should  be  thought  needful  by  the  executor  of  the 
party  dying  and  leaving  issue,  to  be  applied  to  the  maintenance  and  education  of  all  and 
every  the  child  and  children  of  the  party  so  dying,  during  the  respective  minorities  of 
such  child  or  children ;  and  after  the  death  of  the  survivor  of.  the  said  sister  and  oepbow, 
the  survivor*s  moiety  in  the  personalty,  or  such  part  thereof  as  should  be  thought  necessary 
hy  the  executor  of  such  survivor,  to  be  applied  to  the  maintenance  and  education  of  all 
and  every  the  child  and  children  of  such  survivor,  during  their  respective  minorities, 
and  when  and  as  such  several  children  of  the  said  sister  and  nephew,  (if  there  should  be 
any.)  should  respectively  attain  the  age  of  21,  the  whole  of  the  said  personalty  unto  and 
equstly  amongst  all  of  them,  share  and  share  alike ;  and  if  but  one,  then  to  such  only 
child ;  the  persons  who  eventually  should  have  the  payment  of  the  aharesi  to  have  due 
regard  to  the  expenditure  of  the  children  during  their  minoritiea,  in  order  to  the  division 
of  the  property  being  made  as  equal  as  possible.  But  if  the  nephew  only  should  have 
issue  living  at  the  time  of  the  death  of  survivor  of  sister  and  nephew,  the  property  was 
to  he  divided  among  all  his  children,  in  such  shares  as  he  by  will  should  appoint ;  and  in 
defcuit  of  such  will,  equally  among  all  such  children.  If  the  sister  and  nephew  should 
both  die  without  leaving  issue,  the  property  was  given  to  such  person  or  persons,  in  such 
shares  as  the  survivor  of  sister  and  nephew  should  by  will  appoint;  and  in  default  thereot, 
to  testator's  p<*TSonal  representatives. 

Then  followed  a  devise  of  nsal  estate  to  the  sister  and  nephew  for  their  ioint  lives,  and  to 
the  survivor  for  his  or  her  life,  in  ease  there  should  be  no  issue  living  of  tliem,  or  either  /</* 
thems  but  in  case  both,  or  either  oft/iem,  should  leave  any  i>«/«,  then  to  the  survivor  of 
the  sister  and  nephew  an  undivided  moiety  of  the  real  estate  for  his  or  her  life ;  the  rents 
and  prafiu  of  the  other  undivided  moiety  to  be^  applied  to  sll  and  every  the  child  and 
children  of  either  of  them,  (the  sister  and  nephew,)  so  dying,  during  iheir  several  minori- 
ties, if  thpre  should  be  occasion  for  it,  in  like  manner  as  was  directed  reganitng  the  ^icr- 
sonal  estate;  and  after  the  death  of  the  survivor  of  the  sister  ami  nephew,  the  remHining 
moiety  of  the  rents  and  profits  of  the  real  estate  was  to  he  applied  in  like  manner,  if 
there  should  be  occasion,  to  all  and  every  the  child  and  children  of  such  survivor,  during 
their  several  minorities ;  and  when  and  as  such  several  children  of  the  niater  and  nephew, 
(if  sny  such  there  should  beO  should  respectively  attain  the  age  of  21,  the  whole  of  the 
real  estate  was  given  unto  and  equally  amongst  all  such  children,  share  and  share  alike, 
if  more  than  one,  as  tenants  in  eomroon,  and  to  their  respective  heirs  and  aligns,  for 
ever;  and  in  case  the  sister  and  nephew  should  both  die  without  leaving,  or,  there  being 
issue,  they  should  die  under  21  without  iasne^  the  real  estate  was  given  to  G.  M. 

Held,  that  under  this  will,  a  child  of  the  nephew,  the  only  issue  of  nephew  or  niece  alive  at 
the  death  of  the  devisor,  took,  at  the  death  of  the  devisor,  a  vested  estate  in  fee  simple  in 
remainder  in  the  devisor's  real  property,  subject  to  be  devested  in  part  by  the  birth  of  other 
children  of  the  nephew  or  niece,  or  either  of  them,  and  determinable  altogether  in  the  event 
of  such  child  dyuig  in  the  lifetime  of  the  nephew,  or  under  age  without  issue. 

The  following  case  was  directed  by  His  Honour  the  Vice-Chancel- 
lor, to  be  sent  for  the  opinion  of  this  Court. 

John  Vessey  was,  in  his  lifetime  and  at  the  time  of  his  death,  pos- 
sessed of  considerable  personal  property,  and  seized  of  an  undivided 
third  part,  in  certain  messuages,  lands,  tenements,  and  hereditaments, 
called  upper  Hexgrove  Farm,  in  the  parish  of  Southwell,  in  the  county 
of  Nottingham,  by  virtue  of  an  indenture  of  demise,  dated  «2d  Sep 
tember,  1798,  whereby  the  said  messuages,  lands,  tenements,  and  here. 
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ditaments  were  demised  to  him,  and  two  other  persons  therein  named, 
their  heirs  and  assigns ;  to  hold  to  them,  their  heirs  and  assigns,  as 
tenants  in  common,  during  the  lives  of  the  persons  therein  named. 
Livery  of  seisin  was  endorsed  upon  the  deed. 

John  Vessey,  by  his  will,  aAer  various  specific  and  pecuniary  lega 
cies,  gave  all  the  residue  of  his  personal  estate  and  effects,  of  what  na 
ture  and  kind  soever,  as  follows :  the  interest,  dividends,  and  proceeds 
arising  from  such  residue,  to  his  sister,  Mary  Vessey,  and  his  nephew, 
Henry  Machin,  during  their  joint  lives,  to  be  equally  divided  between 
them,  share  and  share  alike,  to  and  for  their  respective  use  and  benefit, 
and  to  the  survivor  of  them,  during  her  or  his  life,  in  case  there  should 
happen  to  be  no  issue  living,  lawfully  begotten  of  them,  or  either  of 
them ;  but,  in  case  both  or  either  of  them  should  leave  any  such  issue, 
then  to  the  survivor  of  them,  the  said  sister  and  nephew,  one  moiety 
or  half-part  only  of  the  interest,  dividends,  and  proceeds  of  the  residue 
of  the  personal  estate,  for  and  during  his  or  her  life;  the  other  moiety 
or  half-part  thereof,  or  such  part  of  the  same  as  should  be  thought 
needful,  by  the  executors  or  administrators  of  either  of  them,  so  dying 
and  leaving  issue  as  aforesaid,  to  be  paid  and  applied  for  and  toward^ 
the  maintenance,  education,  and  bringing  up  all  and  every  the  child 
and  children  of  such  of  them  the  said  sister  or  nephew  so  dying 
during  their  several  and  respective  minorities ;  and  from  and  after  the 
death  of  the  survivor  of  them,  the  said  sister  and  nephew,  the  other 
moiety  or  half-part  of  the  interest,  dividends,  and  proceeds,  or  such 
part  thereof  as  should  be  thought  proper  by  the  executors  or  adminis- 
trators, of  such  survivor  of  them  the  said  sister  and  nephew,  to  be  ap- 
plied in  like  manner,  for  and  towards  the  maintennnce,and  bringing  up 
of  all  and  every  the  child  and  children  of  such  survivor,  during  their 
several  and  respective  minorities ;  and  when  and  as  such  several  chil- 
dren of  the  said  sister  and  nephew,  (if  any  such  there  should  happen 
to  be,)  should  respectively  attain  the  age  of  21  years,  then  the  whole 
of  the  residue  of  the  said  personal  estate,  tnito  and  equally  among  all 
such  children  of  the  said  sister  and  nephew,  share  and  share  alike ;  and 
;f  but  one,  then  to  such  only  child:  the  person  or  persons  who  eventu- 
ally should  have  the  payment  of  the  above  shares,  to  have  due  regard 
to  the  expenditure  on  such  several  and  respective  children  during  their 
minorities,  in  order  to  the  division  of  the  said  personal  estate  being 
m^de  as  equal  as  possible  amongst  them ;  but  if  it  should  happen  that  the 
said  nephew  only  should  have  issue  living  at  the  time  of  the  death  of 
the  survivor  of  them  the  said  sister  and  nephew,  then  such  residue  of 
the  said  personal  estate,  was  to  be  paid  in  like  maimer, unto  and  amongst 
all  his  children,  in  such  parts,  shares,  and  proportions,  manner  and  form, 
as  he  should  by  his  last  will  direct  and  appoint;  and  in  default  of  such 
will,  the  residue  of  the  personal  estate  was  bequeathed  unto  and  equally 
amongst  all  such  children  of  the  said  nephew ;  provided,  that  in  case 
the  said  sister  and  nephew  both  died,  without  leaving  any  lawful  issue 
of  her  or  his  body  living,  t'aen  tk«  whole  of  the  residue  of  the  said 
personal  estate  was  given  to  such  person  or  persons,  and  in  such  parts, 
shares,  and  proportions,  manner  and  form,  as  the  said  sister  and  no 
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piiew  should  by  will  appoint ;  and  in  default  thereof,  to  the  testator's 
representatives.  All  and  every  the  testator's  real  estate  whatsoever,  and 
wheresoever,  was  given  and  devised  unto  the  testator's  said  sister,  and 
his  said  nephew,  for  and  during  the  term  of  their  joint  natural  lives, 
and  to  the  survivor  of  them  two,  during  her  or  his  life,  in  case  there 
should  happen  to  be  no  issue  living,  lawfully  begotten  of  them,  or  ei- 
ther of  them ;  but  in  case  both  or  either  of  them  should  leave  any  such 
issue,  then  to  the  survivor  of  them  the  said  sister  and  nephew,  one  un- 
divided moiety  or  half-part  only  of  the  said  real  estate,  for  and  during 
his  or  her  life ;  and  the  rents  and  profits  of  the  other  undivided  moiety 
of  the  said  real  estate,  were  to  be  paid  and  applied  unto  all  and  every 
the  child  and  children  of  either  of  them,  the  said  sister  and  nephew, 
so  dymg  during  their  several  minorities,  if  there  should  be  occasion  for 
it,  in  like  manner  as  was  thereinbefore  directed,  regarding  the  interest 
and  proceeds  of  the  personal  estate ;  and  from  and  after  the  death  of 
such  survivor  of  the  said  sister  and  nephew,  the  remaining  half-part  of 
the  said  real  estate  was  to  be  paid  and  applied  in  like  manner,  if  there 
should  be  occasion,  imto  all  and  every  the  child  and  children  of  such  sur- 
vivor of  the  said  sister  and  nephew,  during  their  several  minorities ; 
and  when  and  as  such  several  children  of  the  said  sister  and  nephew 
respectively,  if  any  such  there  should  happen  to  be,  should  respectively 
attain  the  age  of  21  years,  then  the  whole  of  the  said  real  estate  was 
given  unto  and  equally  amongst  all  such  children  of  the  said  sister  and 
nephew  respectively,share  and  share  alike,  if  more  than  one,  as  tenants 
in  common,  and  to  their  several  and  respective  heirs  and  assigns  for 
over ;  and  if  but  one,  to  such  only  child,  his  or  her  heirs  and  assigns 
for  ever ;  and  in  case  the  said  sister  or  nephew  should  both  liappen  to 
die  without  leaving  lawful  issue  of  her  or  his  body,  or  there  being 
such,  they  should  happen  to  die  under  the  age  of  21  years,  and  without 
issue,  then  all  and  every  the  said  real  estate  was  given  unto  George 
Mosley,of  Farnsfield,  farmer,  his  heirs  and  assigns  for  ever.  The  tes- 
tator appointed  his  said  sister,  Mary  Vessey,  and  his  nephew,  Henry 
Machin,  executrix  and  executor  of  his  will. 

The  testator  died  on  the  3d  day  of  February,  1819,  without  having 
revoked  or  altered  his  will.  Henry  Machin  and  Mary  Vessey  (who  re- 
mains unmarried)  are  his  co-heirs  at  law.  Henry  Machin,  at  the  death 
Df  the  testator,  had  a  daughter,  Elizabeth  Susannah,  who  was  then  and 
is  now  his  only  child.  On  the  10th  October,  1820,  Henry  Machhi  and 
Mar)'^  Vessey  made  an  agreement  in  writing  with  the  defendant,  Eliza- 
beth Reynolds,  whereby  Henry  Machin  and  Mary  Vessey  agreed  to  sell, 
and  the  said  Elizabeth  Reynolds  agreed  to  purchase  the  said  undivided 
third  part  of  the  said  messuages,  lands,  tenements,  and  hereditaments 
devised  by  the  will  of  the  said  John  Vessey ;  and  Henry  Machin  and 
Mary  Vessey  were,  by  the  said  agreement,  bound  to  make  a  good  title 
to  the  premises,  and  convey  the  same  to  the  said  Elizabeth  Reynolds. 
In  order  to  make  title  to  the  said  hereditaments,  Henry  Machin  and 
Mary  Vessey,  paying  a  compensation  therefor,  obtained  of  George 
Mosely,  by  an  indenture,  dated  on  or  about  the  20th  January,  1821,  a 
release  of  all  his  mterest  or  possibility  under  the  testator's  will ;  and  by 
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certain  indentures  of  lease  and  release,  bearing  date  respectively  the  21st 
and  22d  days  of  January,  1821,  and  made  between  the  said  Henry  Ma- 
chin  and  Mary  Vessey,  of  the  one  part,  and  Robert  Swan,  therein  de- 
scribed, of  the  other  part,  reciting,  among  other  things,  the  said  inden- 
ture of  demise  for  lives,  and  the  will  and  death  of  the  said  John  Vessey, 
leaving  the  said  Henry  Machin  and  Mary  Vessey  his  co-heirs  at  la  w,and 
further  reciting,  that,  for  the  purpose  of  destroying  the  contingent  re- 
mainders expectant  on  the  life  estates  of  the  said  Henry  Machin  and 
Mary  Vessey  of  and  in  the  third  part  of  the  messuages,  lands,  and  here- 
ditaments comprised  in  the  said  indenture  of  demise,  and  given  and  de- 
mised by  the  said  will  of  the  said  John  Vessey,  by  merger  of  the  said 
life  estates  of  the  said  Henry  Machin  and  Mary  Vessey,  in  their  rever- 
sionary estate  or  interests  of  and  in  the  same  third  part,  as  heirs  at  law 
of  the  said  John  Vessey :  It  was  witnessed,  that  in  pursuance  and  per- 
formance of  the  said  agreement,  and  upon  such  considerations  as  were 
therein  mentioned,  the  said  Henry  Machin  and  Mary  Vessey,  and  each 
of  them,  granted,  bargained,  sold,  released,  and  confirmed,  unto  the 
said  Robert  Swan,  his  heirs  and  assigns,  (in  his  possession  then  being, 
by  virtue  of  a  lease  for  a  year,  as  therein  mentioned,)  the  said  un- 
divided third  part  or  share,  late  of  the  said  John  Vessey,  of  and  in  the 
said  messuages,  lands,  and  hereditaments  comprised  in  the  said  inden- 
ture of  demise,  to  hold  the  same  unto  the  said  Robert  Swan,  his  heirs 
and  assigns,  for  and  during  the  natural  lives  of  the  persons  named  as 
cestui  que  vies^  in  the  said  indenture  of  demise,  and  the  survivor  of 
them,  freed  and  discharged  of  and  from  all  the  contingent  interest  given 
and  devised,  in  and  by  the  said  will  of  tlie  said  John  Vessey,  to  the 
uses  and  upon  the  trusts  therein  limited,  expressed,  and  declared,  of 
and  concerning  the  same,  that  is  to  say,  (amongst  others,)  to  such  uses 
and  upon  such  trusts,  and  for  such  ends  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisions,  declarations  and  agreements, 
as  the  said  Henry  Machin  and  Mary  Vessey,  at  any  time  or  times,  and 
from  time  to  time  jointly,  during  their  joint  lives,  by  any  deed  or  deeds 
executed  as  therein  was  provided,  should  johitly  direct,  limit,  and  ap- 
point :  and  in  default  thereof,  upon  such  further  uses  and  trusts,  for 
the  benefit  of  the  said  Henry  Machin  and  Mary  Vessey  respectively 
as  therein  were  mentioned. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  Eliza- 
beth Susannah  Machin,  the  daughter  of  Henry  Machin,  took  any  and 
what  estate  in  the  said  undivided  third  part  of  the  messuages,  lands, 
tenements,  and  hereditaments  comprised  in  the  indenture  of  demise, 
upon  the  death  of  the  said  John  Vessey,  and  under  his  said  will. 

Second,  whether  the  said  Robert  Swan,  Henry  Machin,  and  Mary 
Vessey  respectively,  took  any  and  what  estate,  interests,  or  rights,  re- 
spectively, in  the  said  messuages,  lands,  tenements,  and  hereditaments, 
under  the  said  deeds,  dated  respectively  the  21st  and  22d  of  January, 
1821. 

HuUocky  Serjt.,  for  the  plaintiffs.  The  daughter  of  Henry  Machin 
took  only  a  contingent  remainder  in  the  devisor's  real  property,  under 
the  will  of  the  devisor.     The  devisor's  intention,  as  it  may  collected 
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from  various  expressions  in  the  will,  was,  that  none  of  the  limitations 
over  should  take  effect  till  the  death  of  his  sister  or  nephew.  There 
are  many  cases  which  decide,  that  when  the  expressions  ^^leavutcj 
issue^**  or  "  leaving  heirs  of  her  body,"  are  employed,  the  issue  intended 
are  only  those  who  shall  be  living  at  the  death  of  the  party  who  is  to 
leave  them.  Forth  v.  Chapman,  1  Peere  Wms.  664,  2  Eq.  Ca.  Ab. 
292,  pi.  16,  359,  pi.  15,  Read  v.  Snell,  2  Atk.  646.  So  the  expression 
^* token  and  as"  applied  to  the  period  of  a  party's  coming  of  age,  has 
been  holden  to  mean,  that  nothing  shall  vest  till  that  time.  A  legacy 
to  A.  B.  when  fie  is  of  such  an  age,  lapses,  if  he  dies  before  the  age 
indicated.  The  present  will  may  be  considered  in  two  divisions ;  that 
which  relates  to  the  personalty  and  that  which  relates  to  the  realty, 
though  the  expressions  are  nearly  alike  in  both.  In  that  part  which 
relates  to  the  personalty,  the  property  is  bequeathed  to  the  sister  and 
nephew  and  to  the  survivor  of  them,  in  case  there  should  happen  to  be 
no  issue  of  either  of  them  living ;  but  in  case  either  of  them  should 
leave  any  issue,  then,  in  certain  proportions  to  such  issue.  So,  as  to 
the  realty,  the  limitation  over  is,  in  case  either  of  them  shall  leave  any 
issue.  That  can  only  mean  such  issue  as  should  bo  living  at  the  death 
of  the  party.  Then,  as  it  could  not  be  ascertained  beforehand  who 
would  or  would  not  be  living  at  the  death  of  the  sister  or  nephew,  the 
remainders  over,  depending  on  an  uncertainty,  were  clearly  contingent ; 
and  as  such,  were  destroyed  by  the  conveyance  of  the  21st  and  22d  of 
January,  1821,  the  freehold  interest  on  which  they  were  supported, 
having  thereby  ceased.  What  estates  Robert  Swan,  Henry  Machin, 
and  Mary  Vessey,  respectively  take  by  that  conveyance,  depends  on 
the  determination  of  the  question  touching  the  remainders  in  the  will. 
PeH,  Serjt.,  for  the  defendant.  The  daughter  of  Henry  Machin, 
the  devisor's  nephew,  takes  a  vested  remainder  in  the  devisor's  real 
property,  sabject  to  the  life  interest  of  her  father  and  aunt,  subject  to 
the  fund  for  the  maintenance  of  children,  and  subject  to  open  and  admit 
to^  participation,  after-bom  children.  This  is  the  intention  of  the 
testator,  to  be  collected  from  the  whole  will ;  he  meant  the  children  of 
his  nephew  and  sister,  to  take  at  the  deaths  of  the  nephew  and  sister, 
and  to  take  equally,  which  they  would  not  do  if  the  remainders  were 
holden  to  be  contingent,  as  the  nephew  and  niece  might  then  bar  them, 
for  want  of  a  supporting  freehold.  The  expression  when  and  as  does 
not  fix  the  time  of  a  contingency,  but  points  out  when  a  vested  interest 
shall  fall  into  possession.  Boraston's  case,  3  Rep.  19.  Q-oodtitle  v. 
Whithy,  1  Burr.  228.  Doe  v.  Lea,  3  T.  R.  41.  The  law  favours 
vested  interests,  and  if  there  are  any  words  to  effect  the  testator's 
intentions,  they  must  receive  a  liberal  construction.  Ives  v.  Legge,  3 
T.  R.  488,  in  note.  As  to  the  cases  touching  the  expression  "  leaving 
issue,"  they  were,  like  all  other  cases  on  wills,  decided  on  the  particular 
instrument,  and  cannot  be  safely  applied  to  the  construction  of  any 
other.  According  to  the  definition  of  WiLLES,  C.  J.,  in  Parkhurst  v, 
Smith,  Willes,  838,  there  are  but  two  sorts  of  contingent  remainders, 
and  the  circumstances  on  which  the  present  remainders  are  supposed 
to  depend  (namely  the  number  of  children  that  may  be  Uving  at  the 
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death  of  the  nephew  and  sister)  will  not  render  a  remainder  contingent 
within  that  rule. 

SuUockj  in  reply,  urged,  that  the  greatest  inequality  in  the  division 
of  the  property  might  ensue,  if  these  remainders  were  holden  to  be 
vested ;  for  if  one  or  more  of  the  children  should  die,  the  share  of  the 
parties  so  dying  would  go  to  an  elder  brother,  who  might  thus  obtain 
eleven-tweliths  of  the  whole  property,  while  another  brother  had  only 
one-twelfth ;  that  the  rule  touching  contingent  remainders,  laid  down 
by  WiLLES,  C.  J.,  had  always  been  deemed  too  narrow,  and  that  the 
number  of  children  who  might  be  living  at  the  death  of  a  parent,  was 
clearly  laid  down  by  Fearn  as  one  of  the  circumstances  which  might 
render  a  remainder  contingent. 

The  following  certificate  was  afterwards  sent.  This  case  has  been 
argued  before  us  by  counsel.  We  have  considered  it,  and  are  of 
opinion,  that  Elizabeth  Susannah  Machin,  the  daughter  of  Henry  Ma- 
chin, took,  upon  the  death  of  the  said  John  Vessey,  and  under  his  will, 
an  estate  in  fee  simple  in  remainder,  during  the  lives  of  the  cestui  que 
vies  J  in  the  undivied  third  part  of  the  messuages,  lands,  tenements,  and 
hereditaments,  comprised  in  the  said  indenture  of  demise,  subject  to  be 
devested  in  part,  by  the  birth  of  other  children  of  the  said  Henry  Machin 
and  Mary  Vessey,  or  of  either  of  them,  and  determinable  altogether  in 
the  event  of  her  dying  in  the  lifetime  of  the  said  Henry  Machin,  or 
under  the  age  of  twenty-one,  without  leaving  issue. 

Second,  That  the  said  Robert  Swan,  Henry  Machin  and  Mary 
Vessey,  did  not,  nor  did  either  of  them,  take  any  estate,  interest,  or 
right  under  the  said  deeds  of  the  21st  and  22d  of  January,  1881,  which 
can  in  any  way  defeat  or  affect  the  remainder,  which  we  conceive  to 
have  b>en  vested  in  the  said  Elizabeth  Susannah  Machin,  as  aforesaid. 

R.  Dallas. 
J.  A.  Park. 

-^J.  BUBBOUOH. 

J.  Richardson. 


KELLY  V.  CLUBBE.— p.  130. 

Debt  will  not  lie  during  the  life  of  the  annuitant,  for  the  arreara  of  any  annuity  for  lift  j 

issuing  out  of  lands,  though  the  declaration  avoids  stating  that  the  grantor  had  a  free-  i 

hold  in  the  lands,  and  alleges  that  he  received  the  rente  of  the  lands  to  the  use  of  the 
grantee. 

The  plaintiff  declared  in  debt,  for  the  arrears  of  an  annuity  granted 
by  the  defendant  to  the  plaintiff's  wife,  for  life ;  the  declaration  alleg- 
ing, that  by  an  indenture  between  the  defendant  of  the  first  part,  and 
one  Sarah  Clubbe  of  the  second  part,  (which  said  Sarah  had  since  in- 
termarried with,  and  was  then  the  wife  of  the  plaintiff,)  and  one  John 
Jeyes  of  the  other  part,  the  defendant,  for  the  considerations  therein 
stated,  did  grant  unto  the  said  Sarah  and  her  assigns,  during  the  term 
of  her  natural  life,  a  certain  annuity,  annual  sum  or  rent  charge  of 
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200/.  to  be  yearly  issuing,  payable,  and  going  out  of  certain  premises 
in  the  said  indenture  particularly  mentioned :  that  after  the  making  of 
the  indenture,  and  after  the  plaintiff  ^s  marriage  with  the  said  Sarah, 
and  during  her  life,  to  wit,  on  the  25th  March,  1821,  200/.,  for  four 
quarterly  payments  of  the  said  annuity  or  rent  charge,  which  ended  and 
expired  on  the  day  and  year  aforesaid,  became,  and  was  due,  owing 
and  payable,  and  still  was  in  arrear  and  unpaid,  contrary  to  the  effect 
of  the  indenture  and  the  defendant's  covenant :  and  that  the  defendant, 
during  the  term  in  which  the  arrears  had  accrued,  and  since  the  said 
intermarriage  of  the  plaintiff,  had  received  the  rents  and  profits  of  the 
premises  to  the  use  of  the  plaintiff,  whereby,  &c.  Then  followed  the 
common  money  counts.     Demurrer  and  joinder. 

HuUockj  Seijt.,  for  the  defendant,  was  stopped  by  the  Court,  who 
called  on 

Onslow,  Serjt.,  for  the  plaintiff,  asking  him  if  he  could  distinguish 
the  case  from  Webb  v.  JiggSy  4  M.  &  S.  113.  Onslow  said,  in  that 
case  the  grantor  of  the  annuity  was  alleged  to  be  seized  in  fee  of  the 
lands  on  which  the  annuity  was  charged,  and  though  it  was  clear,  that 
debt  would  not  lie  during  the  life  of  the  annuitant,  for  the  arrears  of  an 
aimuity  for  life,  issuing  out  of  a  freehold,  yet  there  was  no  such  de- 
cision with  respect  to  annuities  charged  on  terms  for  years;  that  there 
was  nothing  unusual  in  granting  an  annuity  for  life  out  of  a  long  term 
for  years,  as  out  of  a  term  for  500  years ;  and  that  it  did  not  appear 
on  the  declaration,  that  the  defendant  had  a  freehold  in  the  premises 
charged  with  the  annuity,  or  indeed,  that  he  had  not  merely  a  term  for 
years ;  that,  if  it  would  have  appeared  by  the  indenture  referred  to, 
that  the  defendant  had  a  freehold  in  the  premises  in  question,  the  de- 
fendant ought  to  have  set  it  out  on  oyer;  and  that,  at  all  events,  debt 
would  lie  on  the  allegation,  that  the  defendant  had  received  the  rents 
and  profits  of  the  premises  to  the  use  of  the  plaintiff. 

But  the  Court  thinking,  that  this  case  was  not  to  be  distinguished  in 
principle  from  Webb  v.  Jiggs;  that  it  must  be  taken,  the  grantor  had 
a  fee  in  the  premises  when  nothing  to  the  contrary  appeared,  and  that 
the  circumstances  of  the  grantee's  taking  a  freehold,  was  of  itself  suf- 
ficient to  bar  the  action,  they  gave 

Judgment  for  the  defendant. 


GOSS  V.  WATLINGTON.— p.  132. 

Entries  made  by  a  deceased  collector  of  taxes  in  a  public  book,  handed  down  to  him  by  hw 
predecessor  in  office,  and  afterwards  delivered  to  his  successor,  are  evidence  against  his 
surety,  in  an  action  on  a  bond  conditioned  for  the  due  performance  of  the  collector^  duty 
and  tlie  delivery  up  of  the  books  kept  by  him  in  his  office. 

Qutre,  Whether  the  receipts  signed  by  such  collector,  for  moneys  payable  to  him  in  hi^ 
official  capacity,  are  evidence  against  his  surety  in  such  case. 

The  defendant  had  suffered  judgment  by  default  in  an  action  of  debt 
on  bond.  After  reciting  that  one  Thomas  Watts  had  lately  been 
elected  and  chosen  the  beadle  of  the  ward  of  Queenhithe,  in  the  city  of 
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London,  and  that,  in  order  to  secure  the  payment  of  ail  taxes,  rates. 
duties,  and  other  assessments  which  he  might  by  virtue  of  such  office, 
be  at  any  time  appointed  to  collect  and  receive  unto  the  plaintiff,  the 
deputy  of  the  ward,  he  the  said  Thomas  Watts  and  the  said  defendant 
had  agreed  to  enter  into  the  above  written  obligation :  The  condition  of 
the  bond  stated  in  the  declaration,  was,  ^<  that  if  the  said  Thomas  Watts 
did  and  should  well  and  faithfully  collect  and  receive  the  watch-rate, 
and  the  several  taxes,  duties,  and  assessments  which  he  then  was  or 
should  or  might  thereafter  be  appointed  or  employed  to  collect  or  re- 
ceive by  the  plaintiff,  as  such  deputy  as  aforesaid,  and  also  did  and 
should  well  and  truly  pay  or  cause  to  be  paid  the  same  watch-rate, 
taxes,  duties,  and  assessments,  and  every  part  thereof,  respectively,  unto 
the  plaintiff,  his  executors  or  administrators,  or  unto  his  or  their  order, 
upon  demand,  from  time  to  time,  when  and  as  soon  and  as  often  as 
the  same,  or  any  part  thereof  respectively,  should  be  received  by  him 
the  said  Thomas  Watts,  deducting  oqly  the  customary  allowance  or 
poundage  for  the  collection  thereof;  and  also  did  and  should,  from 
time  to  time  and  at  all  times,  so  long  and  as  often  as  the  said  Thomas 
Watts  should  continue  to  be  appointed  or  employed  as  collector  or  re- 
ceiver as  aforesaid,  diligently  and  faithfully  employ  and  apply  himself 
in  and  about  the  collecting  and  receiving  of  the  said  watch-rates,  and 
all  other  duties  and  assessments ;  and,  also,  if  he,  the  said  Thomas 
Watts,  his  executors  or  administrators,  should,  at  any  time  when 
thereunto  required  by  the  said  plaintiff,  his  executors  or  administrators, 
render  and  give  unto  him  or  them  a  full,  true,  distinct,  and  perfect  ac- 
count, in  writing,  of  such  his  employment,  collection,  and  receipt,  and 
deliver  up  to  him  or  them  all  the  books  and  accounts  intrusted  to  his 
care  as  collector  or  receiver,  or  as  beadle  as  aibresaid ;  and  did  and 
should,  in  all  respects,  well  and  faithfully  demean  and  conduct  himself 
in  the  execution  of  his  duty  or  appointment  or  employment  as  aforesaid, 
then  the  bond  should  be  void  and  of  no  effect,  otherwise  the  same 
should  be  and  remain  in  full  force  and  virtue."  Breach,  that  although 
Tliomas  Watts,  after  the  making  of  the  bond  and  condition,  and  before 
the  commencement  of  that  suit,  by  virtue  of  his  said  office  of  beadle 
as  aforesaid,  did  receive  and  collect  the  watch-rate,  and  several  other 
duties,  taxes,  and  assessments,  which  he  was  appointed  and  employed 
to  collect  and  receive  by  the  said  plaintiff,  as  such  beadle  as  aforesaid, 
to  the  amount  of  100/.,  after  deducting  the  customary  allowance  or 
poundage  for  the  collection  thereof;  and  although  Tliomas  Watts  after- 
wards was  demanded  and  required  to  pay  over  to  the  said  plaintiff,  ac- 
cording to  the  condition  of  the  bond,  the  said  sum  of  100/.,  so  collected 
and  received  by  him,  he  refused  to  do  so. 

On  a  writ  of  inquiry,  executed  before  Dallas,  C.  J.,  at  the  London 
sitihigs  after  Trinity  term  last,  with  a  view  of  proving  the  amount  of 
the  sums  received  by  Watts,  certain  books  were  produced,  which  had 
been  delivered  to  him  from  his  predecessor  in  the  office  of  collector  or 
receiver  of  the  watch-rates,  &.C.,  and  which,  on  his  decease,  were  hand- 
ed over  to  his  successor.  These  books  contained  the  names  of  the 
parishioners  charged  with  the  watch-rates,  and  opposite  to  the  name 
of  each  parishioner  was  the  sum  at  which  he  was  assessed.     Many 
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of  the  names  were  ticked  ofi";  that  is,  a  mark  was  made  at  the  side  of 
them,  by  which  mark  Watts  indicated  that  Fie  had  received  the  sum 
assessed  to  those  names.  Receipts,  signed  Watts,  for  moneys  paid  to 
him  in  his  official  capacity,  were  also  produced.  The  counsel  for  the 
defendant  having  objected  to  the  admission  of  these  books  or  receipts 
as  evidence  against  the  defendant,  damages  to  the  amount  of  the  pen- 
alty of  the  bond  were  assessed  for  the  plaintiff,  with  leave  to  the  de- 
fendant to  reduce  them,  in  case  the  Court  should  be  of  opinion  that  the 
evidence  ought  to  have  been  rejected. 

Pelly  Serjt.,  accordingly,  moved  to  this  effect  on  a  former  day,  con- 
tending, that  though  the  entries  in  the  books,  or  the  receipts,  might 
have  been  good  evidence  against  Watts,  they  were  not  evidence  against 
third  persons.  First,  as  being  evidence  not  on  oath ;  secondly,  as  not 
being  the  best  evidence,  since  the  parties  who  paid  the  money  might 
themselves  have  been  called.  He  said  such  evidence  had  been  rejected 
in  Cutler  v.  Newlin,  Manning*s  Digest,  Evid.  Privies. 

Vaughan  and  Peake,  Serjts.,  now  showed  cause  against  the  rule. 
This  would  have  been  evidence  against  Watts,  and,  if  so,  it  is  equally 
evidence  against  the  defendant,  for  admissions  by  one  of  several 
obligors  are  evidence  against  a  co-obligor.  They  are  privies  in  interest, 
and  where  several  have  entered  into  a  contract,  the  declarations  of  one 
will  bind  the  other.  Whitcomb  v.  Whitting,  Dougl.  652,  Brockmans 
ease^  Gilbert,  Evid.  47,  6th  ed.,  Vicary's  case,  Gilbert,  Evid.  51,  6th 
ed.,  Grant  v.  Jackson,  Peake,  N.  P.  C.  203,  Wood  v.  Braddick,  1 
Taunt.  104.  On  the  same  principle  admissions  by  rated  inhabitants 
of  a  parish  have  been  admitted  as  evidence  touching  the  settlement  of 
a  pauper.  Rex  v.  Hardwick,  11  East,  578,  and  Rex  v.  Whitley  Lower ^ 
1  M.  &  S.  636.  Then  Watts,  if  alive,  might,  in  this  action,  have  been 
called  to  prove  what  he  had  received,  and  the  entries  of  a  party 
deceased,  if  made  against  his  own  interest,  are  admissible  where  he 
might  have  been  called  if  alive.  Higham  v.  Ridgway,  10  East,  109, 
Harrison  v.  Blades,  Phillips,  269,  3  Campb.  457,  Barry  v.  Bebbington, 
4  T.  R.  614,  Doe,  Lessee  of  Reece,  v.  Robson,  15  East,  32.  In  Lord 
Torrington's  case,  1  Salk.  285,  the  entries  of  a  person  living  were 
admitted,  on  the  ground  that  they  constituted  part  of  the  res  gesta ; 
and  so  do  the  entries  and  receipts  in  the  present  case.  In  an  action 
against  the  sheriff  for  an  escape,  the  declarations  of  the  original  defend- 
ant may  be  given  in  evidence.  [Richardson,  J.  That  is  on  the 
ground,  that  the  sheriff,  by  his  conduct,  substitutes  himself  for  the 
original  defendant.]  In  Perchard  v.  Tindall,  1  Esp.  394,  evidence  of 
this  description  was  admitted,  and  it  is  impossible  that  any  incon- 
venience could  result  from  such  a  course,  inasmuch  as  the  receiver 
would  never  make  entries  against  his  own  interest.  Peake  also  cited 
Brett  V.  Levett,  13  East,  213. 

Pell,  in  support  of  his  rule.  The  cases  of  partners  and  privies  in 
interest  do  not  apply,  inasmuch  as  the  defendant  had  no  interest  what- 
ever in  common  with  Watts ;  and  cases  of  sureties  are  cases  strictissimi 
juris,  favoured  in  law.  Entries  of  deceased  persons  have  been  admitted 
to  prove,  not  the  truth  of  the  entries  themselves,  but  some  other  fact 
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with  which  they  were  connected.  The  point  now  in  dispute  did  not 
come  distinctly  before  Lord  Ellenborough  m  Harrison  y.  Blades ; 
and  Lord  TorringtorC s  case  turned  on  the  course  of  trade.  In  no  case 
has  the  receipt  of  the  principal  been  admitted  as  evidence  against  his 
surety  when  the  party  who  paid  the  money  could  be  called,  unless 
wheve  the  agent  had  authority  to  represent  his  principal.  The  rules 
of  evidence  are  the  land- marks  of  property  and  the  safeguards  of  life, 
both  of  which  might  be  endangered,  if  evidence  such  as  that  which  is 
contended  for  in  the  present  case,  were  admitted  against  third  persons. 

Cur.  adv.  vuU. 

Dallas,  C.  J.,  now  delivered  judgment  This  case  has  been  much 
argued  at  the  bar,  and  much  on  topics  which  seem  to  have  no  very 
close  application  to  the  subject.  The  Court,  at  least,  will  decide  on 
a  very  narrow  ground.  It  is  a  principle  clearly  established,  that  what- 
ever a  party  says,  either  in  civil  or  criminal  cases,  is  evidence  against 
himself;  but  in  a  variety  of  instances  it  is  not  evidence  against  others. 
The  entries  in  these  books  are  in  the  nature  of  a  declaration  of 
the  party;  but  the  present  proceeding  is  not  against  the  party,  but 
against  his  surety;  and  therefore  the  question  will  be,  first,  whether 
the  book  in  which  the  principal  charged  himself,  be  or  be  not  evidence 
against  his  surety;  and  then,  whether  the  receipts  of  the  principal  for 
money  paid  to  him  in  the  execution  of  his  office,  be  also  evidence 
against  the  surety.  And  here  it  is  necessary  to  advert  to  the  situation 
of  the  parties.  The  defendant  was  surety  for  one  who  was  dead  at 
the  time  the  action  was  brought,  and  who  had  been  collector  of  the 
watch-rates  and  other  taxes  in  the  parish  in  which  he  lived.  The  con- 
dition of  the  bond  on  which  the  defendant  is  sued,  is,  that  Thomas 
Watts  should  diligently  and  taithfully  employ  himself  about  the  col- 
lecting and  receiving  the  watch-rate  and  all  other  duties  and  assess- 
ments, and  should,  at  any  time  when  required  by  the  plaintiff,  render 
a  perfect  account  in  writing  of  his  collection  and  receipt,  and  should 
deliver  up  all  the  books  and  accounts  intrusted  to  his  care  as  collector 
or  receiver.  It  is  clear,  therefore,  that  the  defendant's  obligation  is, 
among  other  tilings,  for  the  due  delivery  of  these  books,  which  are  re- 
ferred to  in  the  condition  of  the  bond,  as  public  books,  (it  being  there 
stated  that  they  were  intrusted  to  him,  and  are  to  be  delivered  over  to 
his  successor)  and  thereby  become  evidence  against  him.  On  this 
ground,  we  think  that  the  marks  made  by  Watts  ticking  off  the  persons 
assessed,  are,  as  an  entr^'^  in  a  public  book,  evidence  against  the  surety 
in  this  case. 

On  the  other  point  in  the  case,  whether  the  receipts  signed  by  the 
principal  are  evidence  against  the  surety,  more  doubt  has  existed.  Not 
tliat  I  agree  in  the  assertion  made  at  the  bar,  that  in  no  case  can  the 
receipt  of  a  principal  be  evidence  against  his  surety.  There  might  be 
an  authority  actually  given  which  would  justify  the  reception  of  such 
evidence;  there  might  be  an  authority  implied  from  the  circumstances 
of  the  case.  In  Biggs  v.  Lawrence^  3  T.  R.  454,  the  receipt  of  an 
ageni  wai^i  admitted  as  evidence  against  his  principal.  Lord  Kenyon, 
•t  is  said,  by  counsel,  in  Baaerman  v.  jRadenitiSy  7  T.  R.  665,  after 
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wards  ruled  to  the  contrary.  In  many  cases  there  may  be  a  doubt 
wliether  an  agent  has  or  has  not  power  to  bind  his  principal ;  but  I  do 
not  accede  to  the  doctrine,  that  in  no  case  is  the  receipt  of  the  agent 
evidence.  It  is  sufficient  that  there  is  not  enough  in  the  circumstances 
of  the  present  case  to  admit  the  receipts  of  Watts  against  his  surety. 
But  as  we  decide  that  the  books  are  evidence,  this  becomes  less  mate- 
rial. 

Judgment  for  the  plaintiff. 


ORR  V.  MORICE  and  Others.— p.  139. 

The  defendants,  assignees  of  a  bankrapt,  produced,  under  a  notice  from  the  plaintiff  (in  an 
action  for  use  and  occupation,)  the  deed  of  assignment  of  the  bankrupt's  efiects:  Held^ 
that  the  deed  was  admissible  in  evidence,  though  not  proved  by  the  attesting  witness,  it 
having  been  shown  that  the  defendants  occupied  under  the  deed. 

Assumpsit  for  use  and  occupation.  The  defendants  were  the  as- 
signees of  a  bankrupt,  and  at  the  trial  before  Dallas,  C.  J.,  (Middlesex 
sittings  after  Trinity  term  last,)  it  was  proved,  that  one  of  them  had 
continued  for  some  time  after  the  bankruptcy  to  occupy  a  counting 
house,  which,  up  to  his  bankruptcy,  had  been  occupied  by  the  bank- 
rupt. 

The  defendants,  under  a  notice  from  the  plaintiff,  produced  the  deed 
of  assignment,  and  the  plaintiff,  omitting  to  prove  its  execution  by  the 
attesting  witness,  it  was  contended,  that  the  deed  was  not  admissible 
in  evidence. 

Dallas,  C.  J.,  held,  that  the  assignment  so  produced  was  admissi- 
ble, as  coming  out  of  the  possession  of  the  defendants,  who  had  taken  a 
beneficial  interest  under  it.  A  verdict  having  been  found  for  the  plaintiff, 

Huliock,  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  this 
verdict,  and  enter  a  nonsuit,  on  the  ground,  that  the  plaintiff  ought  to 
have  proved  the  deed  by  calling  the  attesting  witness. 

Pellj  Serjt.,  who  showed  cause  against  the  rule,  cited  Pearce  v. 
Hooper^  3  Taunt.  60,  and  contended,  that  the  defendants  taking  a 
beneficial  interest  under  a  deed  in  their  own  custody,  must  be  thereby 
deemed  to  admit  its  due  execution. 

Hulloch^  Serjt.,  in  support  of  his  rule,  referred  to  Gordon  v.  Secretan^ 
8  East,  548,  Johnson  v.  Lewellin^  6  Esp.  101,  and  Wetherston  v.  Edg- 
ington^  2  Gampb.  94,  as  having  overruled  Rex  v.  MiddUzoy^  2  T.  R. 
41,  where  it  was  holden,  that  a  deed  coming  out  of  the  hands  of  the 
opposite  party,  after  notice  to  produce  it,  must  prima  facie  be  taken  tn 
be  duly  executed,  and  must  be  received  in  evidence  without  proof  of 
the  execution ;  and  he  distinguished  the  present  case  from  Pearce  v. 
Hooper^  inasmuch  as  the  defendants  did  not  take  an  interest  for  their 
own  benefit.  He  urged,  that  the  Court  should  not  go  further  in  qualify- 
ing the  strict  rule  as  to  the  proof  of  deeds ;  a  rule  established  on  sound 
principles,  and  productive  of  no  surprise  or  inconvenience,  inasmuch  as 
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the  party  calling  for  the  production  of  a  deed,  might,  under  a  rule  of 
court  or  a  judge's  order,  obtain  a  sight  of  it  beforehand,  and  learn  the 
name  of  the  subscribing  witness  in  time  enough  to  produce  him.* 

Dallas,  C.  J.  The  cases  on  this  subject  have  been  contradictory; 
the  earlier  cases  laying  down  a  rule,  which,  on  first  consideration  I 
should  have  thought  correct,  namely,  that  when  an  adverse  party,  who 
has  a  deed  in  his  custody,  produces  it  on  notice,  it  shall  be  deemed  to 
be  duly  executed,  and  the  party  calling  for  it,  shall  not  be  required  to 
prove  the  execution  by  calling  an  attesting  witness.  That  rule  indeed 
proceeded  on  the  ground,  (which  subsequent  practice  has  in  some  de- 
gree removed,)  that  the  party  calling  for  the  deed  could  not  be  sup- 
posed to  know  the  name  of  the  attesting  witness.  Then  came  the  case 
of  Gordon  v.  Secretan,  by  which  that  doctrine  was  expressly  overruled, 
and  wherein  the  party  calling  for  the  deed,  was  held  bound  to  prove 
its  execution,  as  in  every  other  case.  After  that,  followed  the  case  of 
Pearce  v.  Hooper,  in  which  it  was  decided,  that  where  an  adverse  party 
produces,  upon  notice  to  do  so,  an  instrument  under  which  he  claims  a 
beneficial  estate,  the  party  caUing  for  the  deed  shall  not  be  compelled  to 
prove  its  execution  by  the  testimony  of  the  attesting  witness:  and  in 
another  case  at  nisi  prius,  in  which  the  circumstances  were  of  the 
same  nature,  I  remember  having  ruled  to  the  same  effect.  The  ques- 
tion then  will  be,  whether,  in  the  present  instance,  the  assignees  did 
claim  a  beneficial  interest  under  the  instrument  which  they  were  called 
on  to  produce?  As  to  that,  it  appeared  that  the  bankrupt  had  claimed 
the  premises  in  question,  that  his  assignees  had  entered,  and  had  occu- 
pied them  for  some  time.  This  brings  the  case  within  the  rule  laid 
down  in  Pearce  v.  Hooper^  and  I  think  it  was  not  incumbent  on  the 
plaintiff  to  call  the  attesting  witness  of  the  deed  produced  by  the  de- 
fendants under  these  circumstances. 

Park,  J.  Whether  the  rule  in  Rex  v.  Middlezoy  was  right  or  wrong, 
I  do  not  say;  but  the  rule  laid  down  by  Lord  Kenyon,  general  and  un- 
qualified as  it  was,  I  know  produced  great  inconvenience,  and  I  have 
myself  frequently  seen  plaintifl?s  most  cruelly  nonsuited  under  the  ope- 
ration of  that  rule.  Perhaps  great  incx)nvenience  might  ensue  from 
taking  the  rule  generally,  either  way ;  but  it  has  been  properly  restricted 
by  the  decision  in  Pearce  v.  Hooper,  and  it  is  no  longer  necessary, 
where  the  party  producing  the  deed  or  notice,  takes  a  beneficial  inter 
est  under  it,  that  the  party  calling  for  the  deed  should  bring  forward 
the  attesting  witness.  I  think  it  sutticiently  clear  in  the  present  in- 
stance, that  the  defendants  took  such  an  interest  under  the  deed,  and 
that,  therefore,  it  was  not  necessary  to  call  the  attesting  witness. 

BuRRouGH,  J.  I  remember  a  case  prior  to  Rex  v.  Middlezoy,  in 
which  the  decision  is  to  the  same  effect,  and  I  think  that  aftbrds  the 
soundest  rule ;  for  under  the  other  rule,  the  party  who  has  the  deed, 
frequently  defeats  his  opponent  by  producing  it;  a  hardship  which 
presses  heavily  on  the  party  who  calls  for  the  deed.  In  this  case, 
however,  there  can  be  no  question,  because  the  assignees  take  an  in- 
terest on  the  face  of  the  deed,  and  I  think  it  was  very  properly  admitted 

*  See  the  note  to  WttkertUm  ▼.  Edgingttm  9  Campb.  95. 
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Richardson^  J.  It  cannot  be  understood  now,  that  a  party  who 
produces  a  deed  or  notice,  is  therefore  to  be  held  as  admitting  it  to  be 
conclusive  against  him.  In  many  cases,  he  may  contend  the  very  con- 
trary;  as  in  the  case  of  Gordon  v.  Secretan;  or  in  tFie  case  of  an  heir 
who  disputes  a  deed  or  will,  or  where  a  deed  or  will  is  fraudulent. 
But,  on  the  other  hand,  there  are  cases  Uke  Pearce  v.  Hooper^  where 
d  party  who  produces  a  deed  must  be  taken  to  admit  its  due  execution, 
as  where  he  takes  a  beneficial  interest  under  it.  This  case  is  not  so 
strong  as  that  of  Pearce  v.  Hooper y  but  is  sufficiently  so  to  justify  the 
admission  of  the  deed  without  calUng  the  attesting  witness.  The  de- 
fendants are  assignees  of  a  bankrupt ;  they  occupy  a  counting-house 
which  had  been  rented  by  the  bankrupt ;  and,  upon  notice  to  do  so, 
they  produce  at  the  trial,  in  an  action  for  use  and  occupation,  the  deed 
by  which  the  bankrupt's  property  is  assigned  to  them.  This  is  an  in- 
strument under  which  they  claim  an  interest,  and  their  case  falls  with- 
in the  rule  which  has  been  laid  down  touching  the  production  of  deeds, 
under  which  the  party  producing  them  takes  a  beneficial  interest. 

Rule  discharged. 


STEVENS  and  Another,  Assignees  of  MITCHELL,  a  Bankrupt,  v. 
ROTHWELL  and  Another,  Sheriff  of  MIDDLESEX.— p.  143. 

A  sheriff,  who  levies  under  a  levari  facias  for  a  crown  debt,  is  not  entitled  to  poundage 
under  the  statute  29  Elix.  o.  4,  and,  consequently,  an  action  against  him  under  that 
act,  for  extortion  in  such  a  case,  is  misconceived. 

This  was  an  action  on  the  29th  of  Eliz.  c.  4,  against  the  sheriff  of 
Middlesex,  for  extortion.  At  the  trial  before  Dallas,  C.  J.  (Middlesex 
sittings  after  Trinity  term,  1821),  it  appeared  that  the  sheriff's  oflScers 
(who  were  employea  to  levy,  under  a  levari  facias^  a  debt  due  from 
Mitchdl  to  the  crown)  had,  at  his  request,  allowed  time  for  dividir.g 
his  effects  into  lots,  in  order  that  they  might  sell  to  greater  advantage : 
for  the  expenses  of  a  man  employed  to  keep  possession  during  the  time 
so  allowed,  a  small  remuneration  had  been  demanded  and  received. 

It  was  objected  among  other  things  at  the  trial,  first,  that  this  being 
a  levy  for  a  crown  debt,  the  sheriff  was  not  entitled  to  poundage  under 
29  Eliz.  c.  4,  and  that  an  action  for  extortion  did  not  lie  on  that  statute, 
but  that  the  party's  remedy,  if  any,  was  on  the  8  Geo.  1,  c.  15 ; 
secondly,  that  the  remuneration,  having  been  received  for  something 
done  out  of  the  course  of  o£Scial  duty,  was  not  an  extortion  within  the 
meaning  of  either  statute.  A  verdict  having  been  found  for  the  plain- 
tiffs, with  liberty  for  the  defendants  to  move  to  set  it  aside  and  enter  a 
nonsuit,  and 

Vaughan^  Serjt.,  on  a  former  day  having  obtained  a  rule  nUi  to 
this  effect,  on  the  ground  above  stated, 

Pelly  Serjt.,  now  showed  cause  against  the  rule,  arguing  from  the 
words  of  the  statute  of  Elizabeth,  that  the  sheriff  was  entitled  to  pound- 
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age  on  a  levari  for  a  crown  debt,  and  consequently  liable  to  this  action, 
the  statute  giving  poundage  on  all  writs  of  extent  or  execution,  and  a 
levari  facias  being  in  the  nature  of  an  extent,  and  at  all  events  an  execu- 
tion. He  cited  Jones's  Index  to  the  Exchequer  Records,  title  Sheriffs  to 
show,  that,  between  the  time  of  the  passing  of  the  statute  of  Elizabeth 
and  that  of  George  1st,  it  had  always  been  usual  for*  the  Court  of 
Exchequer  to  issue  orders  for  poundage  on  these  writs ;  from  whence 
he  inferred,  that  the  statute  of  George  1st  was  merely  cumulative :  he 
also  observed,  that  in  Deacon  v.  Morris^  2  B.  &  A.  893,  which  was 
an  action  on  the  statute  of  Elizabeth,  and  in  which  there  had  also  been 
a  levy  for  a  crown  debt  under  a  levari,  the  present  objection  was  not 
started  by  the  Court  or  counsel. 

VatbghaUy  contra,  was*  stopped  by  the  Court. 

Dallas,  C.  J.  It  is  not  necessary  for  us  to  decide,  whether  or  no 
the  facts  proved  in  this  case,  amount  to  extortion  on  the  part  of  the 
sheriff.  Generally  speaking,  extortion  is  the  taking  by  colour  of  oflSce 
more  than  the  officer  is  entitled  to,  or  the  party  bound  to  pay ;  in  other 
words,  taking  more  than  ought  to  be  charged  for  the  performance  of 
the  official  duty.  Here,  the  facts  are  widely  different ;  it  was  no  part  of 
the  officer's  duty  to  bestow  his  time  in  dividing  into  lots  the  bankrupt's 
effects  for  the  convenience  of  the  bankrupt.  If  it  were  necessary, 
therefore,  to  give  an  opinion,  whether  or  no  this  was  extortion,  I  should 
think  it  was  not ;  but  it  being  unnecessary,  I  give  no  opinion  on  that 
part  of  the  case.  The  ground  of  my  decision  is  shortly  this ;  the  statute 
of  Eliisabeth,  on  which  this  action  is  framed,  applies  only  to  cases 
between  party  and  party.  Before  and  after  that  statute  passed,  orders 
were  issued  from  the  exchequer,  from  time  to  time,  which  regulated 
what  the  sheriff  should  be  permitted  to  claim,  clearly  showing,  that  he 
was  not  entitled  to  claim  anything  under  the  statute  of  Elizabeth,  for, 
if  he  had  been  so  entitled,  there  would  have  been  no  necessity  for 
issuing  the  orders  in  question.  Then  came  the  statute  of  3  Geo.  1, 
which  is  applicable  to  cases  where  the  debt  is  due  to  the  crown,  and 
gives  the  sheriff  poundage  in  those  cases,  in  which  he  was  not  before 
entitled  to  it,  or,  at  least,  very  doubtfully.  I  am  therefore  of  opinion, 
that  at  all  events,  the  proceeding  ought  to  have  been  on  the  latter 
statute,  and  not  on  the  former. 

Park,  J.  I  am  of  the  same  opinion.  I  have  not  very  fully  con- 
sidered, whether  or  no  the  facts  of  this  case  amount  to  extortion,  though 
I  incline  to  think  not ;  but  it  is  not  necessary  for  me  to  give  an  opinion 
on  that  point,  because  it  is  clear,  that  the  sheriff  was  not  entitled  to 
poundage,  as  a  matter  of  right  on  execution  for  crown  debts,  previously 
to  the  statute  of  Geo.  1st.  The  statute  of  Elizabeth  applied  only  to 
cases  between  party  and  party ;  and  therefore,  when  the  crown  debt 
was  large,  the  sheriff  applied  to  the  Couft  for  relief,  and  the  Court 
made  orders  from  time  to  time,  which  would  never  have  been  done  if 
the  sheriff  had  been  entitled  under  the  statute  of  Elizabeth.  That  is  a 
strong  argument  in  support  of  the  defendant's  case.  Then  came  the 
statute  of  Geo.  1st,  which  mentions  and  distinguishes  the  different 
writs :  and  even  by  that  statute,  the  poundage  is  not  to  be  taken  out  of 
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ihe  effects  of  the  party,  but  out  of  the  crown  debt :  the  statute  then 
gives  a  remedy  to  the  party  aggrieved ;  not  by  action  of  debt  as  under 
the  statute  of  Elizabeth,  but  by  a  compulsory  process  from  the  Court 
of  Exchequer.  In  Deacon  v.  Morris^  the  only  question  before  the 
Court  was,  as  to  the  treble  costs,  and  the  point  now  in  dispute  was  not 
even  adverted  to.  I  am  therefore  of  opinion,  that  in  this  case  a  non- 
suit must  be  entered. 

BuRROuaH,  J.  I  give  no  opinion  whether  this  action  would  have 
been  maintainable,  even  if  the  case  were  within  the  statute  of  Elizabeth  ; 
though,  if  it  had  been  necessary,  I  should  probably  have  holden,  that 
this  was  not  extortion  under  the  circumstances.  As  to  the  other  points, 
I  agree  in  the  construction  put  by  the  Court  on  the  statute  of  Geo.  1st. 
It  appears  to  demonstration,  that  the  sheriff  had  no  right  to  poundage 
for  a  levari  at  the  suit  of  the  crown,  under  the  statute  of  Elizabeth  ;"  he 
acquired  a  right  to  it  under  the  statute  of  Geo.  1st,  and  parties 
aggrieved  must  now  pursue  that  statute. 

Richardson,  J.  This  action  is  misconceived  on  the  statute  of 
Elizabeth,  which  does  not  apply  to  crown  debts,  but  only  to  cases 
between  party  and  party.  Prior  to  the  statute  of  Geo.  1st,  the  sheriff 
was  entitled  to  nothing,  except  under  orders  from  the  Court. 

The  language  of  the  Court  in  Peacock  v.  Harris,  Salk.  331,  shows 
that  the  Judges  thought  the  statute  of  Elizabeth  applied  only  to  cases 
between  party  and  party.  I  think,  therefore,  the  defendant  is  entitled 
to  a  Rule  absolute. 


READ  V.  BONHAM.— p.  147. 

losurance  for  &QOOL  on  ship  Vittoria,  and  4000/.  on  freight,  at  and  from  London  to  the  Eatt 
Indies  and  back.  The  ship  sailed  seaworthy  from  Calcutta  on  her  voyage  home,  when, 
in  addition  to  some  damage  which  she  sustained  in  the  river  Hooghly,  she  encountered 
two  storms  at  sea,  by  which  she  was  so  shattered  as  to  render  it  necessary  for  the  captain 
to  put  back;  and  he  returned  to  Calcutta  on  the  30th  of  August,  1820.  On  kus  arrival  at 
Calcutta,  he  gave  notice  of  abandonment  to  the  agents  for  Lloyds,  resident  there,  and  re- 
quested that  their  surveyor  might  be  present  at  the  surveys  of  the  ship.  The  agents  said 
they  had  no  authority  to  accept  the  abandonment;  but  their  surveyor  attended  the  surveys, 
when  it  was  found  that  the  ship  was  so  seriously  damaged  that  the  expense  of  repairing  her 
would  be  nearly  6000iL  The  agents  refused  to  undertake  the  repairs ;  and  the  captain,  hav- 
ing in  vain  attempted  to  borrow  money  for  that  purpose  by  hypothecation  of  ship,  sold  the 
ship  for  1200/.,  conceiving  that  to  be  the  best  course  for  all  parties.  On  the  26th  of  April, 
1821,  the  captain  arrived  in  London,  where  the  owner  resided;  and,  on  the  3d  of  May,  the 
ship's  papers  were  delivered.  On  the  6th  of  May,  the  ship's  broker  abandoned  to  the  un- 
derwriters. 

In  an  action  on  the  policy  on  ship,  the  jury  having  found  a  verdict  for  the  plaintiff  as  for  a 
total  loss,  and  that  the  captain  had  sold  the  ship  for  a  jui^able  cause,  the  Court  (ofiMen- 
tetitienU  Richarosox,  J.)  refiised  to  grant  a  new  trial,  which  was  moved  for,  on  the  ground 
that  the  ship  ought  not  to  have  been  sold,  and  that  notice  of  abandonment  had  not  been 
given  in  due  time. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Vittoriay  at  and  from 
London  to  the  East  Indies  and  back.  The  ship  was  insured  at  8000/., 
and  the  freight  to  the  amount  of  4000/.  more.    At  the  trial  before 
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Dallas,  C.  J.,  at  the  London  sittings  after  Trinity  term  last,  it  appeared 
that  the  ship  having  sailed  from  England  staunch  and  seaworthy  (A.  I. 
in  Lloyd's  list,)  arrived  at  Calcutta,  took  on  board  a  cargo  for  Eng- 
land, and  having  been  overhauled  and  thoroughly  repained,  sailed  from 
Calcutta  on  her  homeward  voyage.  In  proceeding  down  the  river 
Hooghly  she  sustained  damage,  by  coming  in  contact  with  a  brig  at 
anchor:  but  having  been  refitted,  she  proceeded  on  her  voyage,  where, 
being  already  a  little  leaky,  in  consequence  (as  the  captain  thought)  of 
the  accident  with  the  brig,  she  soon  encountered  two  storms,  which  in- 
jured her  to  such  a  degree  as  to  render  it  necessary  for  the  captain  to 
put  back;  and  on  the  30th  August,  1820,  she  returned  to  Calcutta  in  a 
shattered  state.  On  the  day  of  her  arrival,  the  captain  entered  a  pro- 
test, and  wrote  the  following  letter  to  the  resident  agents  for  the  com- 
mittee at  Lloyd's:  <<  Understanding  you  have  been  appointed  agents  for 
Lloyds,  where  the  ship  Vittoria  is  insured,  I  beg  leave  to  announce  to 
you  her  return  to  this  port  in  consequence  of  stress  of  weather,  by 
which  she  has  been  rendered  very  leaky,  and  almost  all  her  rigging 
and  sails  have  been  carried  away.  It  appears  to  me  that  her  damage 
is  considerable,  and  it  is,  therefore,  my  intention  to  abandon.  I  have 
entered  a  protest,  and  shall  send  you  a  copy  thereof  as  soon  as  execut- 
ed ;  in  the  meantime  it  is  my  intention  to  put  her  into  Messrs.  Richard- 
son and  Co.'s  dock,  for  the  purpose  of  holding  a  survey  on  her,  at  which 
you  will,  I  presume,  send  some  person  to  attend.  I  shall  keep  you  ad- 
vised of  proceedings."  This  letter  the  agents  answered  by  writing  to 
the  captain,  that  they  approved  his  intention  to  put  the  Vittoria  into 
dock,  for  the  purpose  of  a  minute  survey  being  instituted  into  her  pre- 
sent condition,  and  that  they  would,  if  required,  direct  the  surveyor 
to  attend  in  his  official  capacity.  Different  surveys  were  had,  which 
detailed  the  injuries  sustained  by  the  ship,  at  all  ol  which  hut  one,  the 
surveyor  appointed  by  Lloyd's  agents  attended.  By  these  surveys  it 
clearly  appeared  that  the  ship  was  greatly  shattered,  and  that  it  would 
cost  at  least  16,000  rupees  to  repair  her.  On  the  1st  September,  1820, 
the  day  of  the  last  survey,  the  captain  wrote  to  Lloyd's  agents,  inform- 
ing them  of  that  survey;  that  the  total  expense  of  repairing  ship  and 
rigging  would  amount  to  34,000  rupees;  that  it  would  be  highly  im- 
prudent to  attempt  any  repair ;  that  he  thought  it  for  the  benefit  of 
those  concerned,  that  the  ship  should  be  sold  by  public  auction,  and 
repeating  his  wish  to  abandon.  The  agents  replied  by  letter,  that  their 
instmctions  from  the  committee  at  Lloyd's  were  decidedly  against  any 
interference  on  their  parts ;  that  in  no  case  was  the  agent  to  accept 
an  abandonment  of  either  ship  or  goods  as  the  representative  of  the 
underwriters ;  but  to  leave  the  parties  who  abandoned  to  act  on  their 
own  responsibility.  The  captain  then  wrote  to  the  agents,  asking  them 
if  they  would,  as  agents,  give  orders  for  the  ship  being  repaired.  The 
agents,  having  written  to  say,  that  they  had  no  authority  to  give  such 
direction,  the  captain  sought  advice  on  the  subject  by  writing  a  full 
statement  of  the  case  to  three  of  the  most  respectable  houses  in  Cal- 
cutta, who  severally  declined  to  advise  him  thereon.  On  the  23d  of 
September,  he  applied  to  five  several  houses  in  Calcutta  to  advance 
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money  upon  hypothecation  of  the  ship.  Four  of  the  houses  declined 
to  make  any  advance,  and  the  fiAh  also  declined,  unless  the  captain 
would  hand  over  the  freight,  bills  and  policies  of  insurance. 

The  ship  was  then  advertised  and  sold  by  auction  early  in  October, 
for  11,000  rupees.  The  captain  said  at  the  trial,  tliat  he  had  no  money 
to  go  on  with  the  repairs;  that  if  the  ship  had  been  his  own  he  should 
have  pursued  the  same  course  ;  and  that  to  have  repaired  her,  in  the 
shattered  state  in  which  she  then  was,  would  have  been  an  act  of  mad- 
ness. The  captain  arrived  in  London  where  the  plaintiff  resided,  on 
the  25th  of  April,  1821.  The  ship's  papers  were  received  by  tlie  plain- 
tiifon  the  3d  of  May,  and  on  the  5th,  the  broker,  by  word  of  mouth, 
abandoned  the  ship  to  the  underwriters.  Dallas,  C.  J.,  was  of  opinion, 
that  there  was  sufficient  notice  of  the  abandonment.  The  jury,  under 
the  direction  of  his  Lordship,  found  a  verdict  for  the  plaintitf  as  for  a 
total  loss,  and  that  there  was  a  justifiable  cause  for  selling  the  ship. 

The  Solicitor-General,  on  a  former  day,  obtained  a  rule  nisi  to  set 
aside  this  verdict  and  have  a  new  trial,  on  the  ground  tha^  the  notice 
of  abandonment  was  not  given  in  time  ;  Hunt  v.  Royal  Exchange^  5 
M.  &S.  47;  Mellish  V.  ^ndrewsy  15  East,  13;  That  abandomnent 
was  necessary  under  the  circumstances;  Hodgson  v.  Blackistouy 
Park's  Insurance,  281,  note;  Martin  y,  Crokatt,  14  East,  465,  and 
Jlllwood  V.  HenckellyF'drWs  Insurance, 280, 7th  ed.;  and  that  the  cap- 
tain was  not  justified  in  selling  the  ship,  jReid  v.  Darby,  10  East,  143 ; 
Idle  V.  The  Royal  Exchange  •dssurance,  3  B.  Moore,  115,  S.  C.  8 
Taunt.,  that  not  being  the  course  most  beneficial  to  all  concerned,  espe- 
cially to  the  underwriters  on  freight. 

Lens  and  Pell,  Serjts.,  now  showed  cause  against  the  rule.  Though 
it  might,  perhaps,  have  been  more  advantageous  for  the  underwriters 
on  freight  if  the  ship  had  been  repaired,  at  whatever  expense,  so  as  to 
pursue  her  voyage,  yet  that  could  only  have  been  done  at  a  ruinous 
loss  to  all  others  concerned ;  and  the  captain  was  entitled  to  exercise 
a  discretion  on  the  subject.  Idle  v.  Royal  Exchange  Assurance,  Hay- 
man  v.  MoUon,  5  Esp.  N.  P.  C.  65.  Here,  however,  it  was  out  of  his 
power  to  exercise  any  discretion,  as  he  failed  in  his  attempt  to  obtain 
money  to  pay  for  the  repairs.  The  abandonment  made  to  the  agent 
of  Lloyd's  in  India,  ought  to  be  deemed  sufficient ;  for,  though  he  had 
no  authority  to  accept  the  abandonment,  it  was  his  duty  to  communicate 
it  to  his  principals ;  and  there  was  no  way  in  which  the  plaintiff  could 
expect  to  convey  the  notice  to  them  more  speedily  than  through  the 
hands  of  their  own  agent.  But  the  abandonment  in  England,  being 
made  within  two  days  after  the  ship's  papers  arrived  (the  only  docu- 
ments which  could  give  the  plaintiff  accurate  information  as  to  the 
extent  of  his  loss),  was  made  within  a  reasonable  time,  which  is  all  the 
cases  require.  In  Hunt  v.  Royal  Exchange,  5  M.  &  S.  47,  the  delay 
was  five  davs.  In  Mellish  v.  Andrews,  15  East,  13,  from  the  8th  to 
the  17th  of  the  month.  So,  in  Q-emon  v.  Royal  Exchange,  2  Marsh, 
88,  there  was  manifest  delay.    No  case  decides  that  the  notice  must  bo 

gven  on  the  very  day  the  party  receives  the  communication  of  his  loss, 
ut  it  may  be  doubtful  whether,  where  a  ship  is  sold,  it  be  necessary 
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to  give  notice  of  abandonment  at  all.  In  ffodgson  v.  BlackUton^  it 
T?a8  holden  necessary :  but  the  contrary  was  ruled  in  Mullett  v.  Shed- 
den^  X3  East,  304.  [Richardson,  J.  There  the  cargo  was  sold  ad- 
versely ;  in  Hodgton  v.  Blackistotiy  it  was  sold  for  the  party  concerned. 
Dallas,  C.  J.  In  Allwood  v.  Henckelly  Lord  Kenyon  inclined  to 
think  the  abandonment  necessary;  and  it  may  be  taken  for  granted 
here.] 

Taddtfy  in  support  of  the  rule.  A  captain  can  only  be  permitted  to 
sell  in  cases  of  extreme  necessity,  such  as  a  moral  or  physical  impossi- 
bility of  repairing,  and  no  such  necessity  existed  here ;  the  ship  waB 
staunch  when  she  sailed,  and  money  might  have  been  raised  by  hypo- 
thecation of  the  cargo.*  It  was  long  doubted  whether  a  captain  could 
lawfully  sell  under  any  circumstances.  Reid  v.  Darby,  In  Idle  v.  Royal 
Exchange^  this  Court  held  there  was  such  an  extreme  necessity ;  but 
the  Court  of  King's  Bench,  doubting  whether  that  had  been  made  out, 
ordered  a  venire  de  novo.f  At  all  events,  a  captain  cannot  be  justified 
in  selling  the  ship,  except  in  a  case  in  which  he  would  have  sold  her  if 
she  had  been  uninsured.  Qreen  v.  Royal  Exchange  Assurance^  6 
Taunt.  72.  In  the  present  case,  the  captain  would  never  have  sold  her 
if  she  had  been  uninsured :  for  if  she  had  been  repaired  at  an  expense 
of  5000Z.,  and  had  pursued  her  voyage,  7000L  would  have  remained 
out  of  the  estimated  value  of  12,0002. :  whereas,  under  the  sale,  only 
1200/.  remained :  then  the  abandonment  was  not  made  in  time.  What 
passed  between  the  captain  and  the  agents  for  Lloyd's  in  India,  must 
be  put  out  of  the  question ;  the  agents  having  no  authority  to  act  in 
the  business :  the  captain  having  arrived  in  London  (the  place  of  the 
plaintiff's  residence)  on  the  25ta  of  April,  it  cannot  be  believed  that 
he  delayed  waiting  on  his  owner,  after  such  a  disaster,  till  the  3d  of 
May ;  if  he  did  not  so  delay,  the  abandonment  was  too  late  according 
to  MeUish  V.  Andrews,  and  Sunt  v.  Royal  Exchange.  As  to  the 
ship's  papers  not  having  come  to  hand  before  that  day,  they  were  not 
necessary  to  enable  the  owner  to  give  notice  of  abandonment,  as  they 
would  not  inform  him  of  the  extent  of  his  loss,  a  loss  which  it  roust  be 
presumed  he  had  heard  of  by  letter  from  his  captain  in  the  long  inter- 
val between  September  and  April. 

Dallas,  C.  J.  The  jury  have  found,  in  this  case,  that  the  captain 
had  a  justifiable  cause  for  selling  the  ship,  and  they  found  this  on  all 
the  facts  in  evidence  in  the  cause  :  to  those  it  becomes,  therefore,  ne- 
cessary, in  the  outset,  to  refer ;  and  the  more  so,  because  an  endeavour 
has  been  made,  though  I  do  not  say  improperly,  to  impeach  the  con- 

•  Case  of  the  Gratitudine,  8  Rob.  Adm.  Rep.  840.  See  Park's  Insurance,  618,  note, 
7th  ed. 

t  Bofonouet,  Seijt..  ttmietu  eurim,  informed  the  court  that  when  the  case  of  LiU  r.  Tkt 
RtiytU  Exchange,  in  error,  came  on  for  argument  in  K.  Bn  that  court  called  on  Ttndak 
who  was  for  the  defendants  in  error,  to  point  out  how  it  appeared  by  the  special  verdict 
that  the  sale  was  necessary ;  and,  after  hearing  aome  observations  from  him  to  show  chsl 
the  necessity  was  to  be  inferred  from  the  finding  of  the  jury,  expressed  a  clear  opinion  that 
the  necessity  did  not  appear,  and  awarded  a  fxnirt  de  novo  for  the  purpose  of  trymg  whe- 
ther  it  existed  or  not  Batlkt,  J.,  said  that  the  question,  whether  the  circumstances  amounted 
lo  an  abandonment,  might  also  be  left  open. 

'I'he  case  having  been  settled,  never  came  to  trial  on  the  ventre  de  novo. 
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duct  of  the  master,  as  if  he  had  acted  for  his  own  benefit,  or  for  the 
benefit  of  his  owners  instead  of  acting  for  the  benefit  of  all  concerned. 
The  ship  having  been  seriously  damaged  in  a  storra,  what  was  the  con- 
duct of  the  captain  on  his  return  to  Calcutta  ?  It  is  admitted  that  the 
underwriters  have  agents  at  Calcutta  :  not  indeed  for  the  purpose  of 
accepting  abandonments,  but  for  the  purpose  of  transmitting  informa- 
tion •  however,  they  have  agents  there,  and  what  could  the  captain  do 
more,  as  a  man  of  justice,  honour,  and  integrity,  than  give  notice  of 
abandonment  to  those  agents  ?  He  could  not  abandon  to  the  underwri- 
ters, for  they  were  not  on  the  spot.  If  their  agents  were  not  authorised 
to  accept  abandonments,  they  might  at  least  have  transmitted  intelli- 
gence of  them  ;  and  there  was  no  other  person  to  whom  abandonment 
could  be  made.  What  is  the  next  step  ?  The  captain  submits  the  ship 
to  a  regular  survey  by  competent  persons,  and,  not  content  with  his  for- 
mer notice  to  the  agents,  gives  notice  also  of  the  survey,  and  invites  the 
agents  to  send  some  one  to  attend.  They  return  for  answer  that  they 
will,  if  required,  send  their  surveyor  to  attend  in  his  official  capacity. 
Accordingly  one  of  the  surveyors  who  signed  the  report,  which  was  in 
evidence  in  the  cause,  and  proved  the  shattered  state  of  the  ship,  was 
the  surveyor  appointed  by  Lloyd's  agents.  Atone  time  the  captain  was 
inclined  to  repair  the  ship,  if  it  had  been  possible ;  and  that  is  clear 
from  the  attempt  which  he  made  to  borrow  money  for  the  purpose ;  an 
attempt  which  failed.  The  captain  swears  that  he  had  not  money  to 
go  on  with  the  repairs,  and  that,  in  the  state  in  which  the  ship  was,  it 
would  have  been  madness  to  attempt  to  repair  her.  Under  these  cir- 
cumstances the  captain  sells  the  ship,  after  a  public  advertisement ;  the 
agents  of  Lloyd  being  on  the  spot,  no  protest  being  made  against  the 
validity  of  the  sale,  nor  any  thing  communicated  by  them,  to  impeach 
its  vali/iity :  and  the  jury  came  to  the  conclusion  that  the  captain  was 
perfectly  warranted  in  all  he  did.  The  direction  of  Lord  Mansfield 
to  the  jury,  at  the  trial  of  the  cause  of  Milies  v.  Fletcher,  Dougl.  219, 
was,  "  that  if  they  were  satisfied  the  captain  had  done  what  was  best 
for  the  benefit  of  ail  concerned,  they  must  find  as  for  a  total  loss.'' 
Afterwards,  upon  the  motion  for  a  new  trial,  Lord  Mansfield  said, 
"The  captain  had  no  express  order;  but  he  had  an  implied  authority, 
from  both  sides,  to  do  what  was  fit  and  right  to  be  done ; — and  what- 
ever it  was  right  for  him  to  have  done,  if  it  had  been  his  own  ship  and 
cargo,  the  underwriter  must  answer  for  the  consequences  of,  because 
this  is  within  his  contract  of  indemnity.*'  Finally,  he  says,  <<  I  left  it 
to  the  jury  to  determine,  whether  what  the  captain  had  done  was  for 
the  benefit  of  the  concerned.  If  they  had  found  <  that  it  was,'  where 
would  have  been  the  question  of  law  ?"  So  was  it  left  to  the  jury  in 
this  case ;  and  they  have  found  that  what  was  done,  was  done  in  the 
exercise  of  an  honest  discretion,  and  for  the  benefit  of  all  concerned  * 
and  I  see  no  reason,  (the  jury  having  been  special,  and  peculiarly  com- 
petent to  judge  of  such  subjects,)  to  overturn  the  conclusion  to  which 
they  have  come. 

The  only  remaining  question  is,  whether  notice  of  abandonment  was 
given  in  due  time ;  and  it  is  to  be  con;5idered,  whether  under  the 

vol-  VII. — 42 
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circumstances,  the  rule  as  to  notice  is  to  be  rigidly  pressed.  Notice 
must  be  given  in  reasonable  time ;  the  Court  being  the  judge  of  what 
is  reasonable ;  and  cases  have  been  argued,  in  which  they  have  decided 
what  is  and  what  is  not  reasonable.  But  what  is  the  reasonable  time 
within  which  notice  should  be  given,  must,  in  every  case,  depend  oii 
the  circumstances  of  that  individual  case.  Here  there  is  no  evidence 
of  any  communication  to  the  owner,  of  the  circumstances  of  the  loss, 
previously  to  the  arrival  of  the  captain  ;  and  the  notice  having  been 
given  on  the  day  but  one  after  the  owner  was  furnished  with  the  full 
means  of  knowing  all  the  facts  of  the  case,  must  be  deemed  sufficient 

Park,  J.  The  verdict  was  clearly  right  on  the  first  point ;  for  a 
case  of  stronger  necessity  to  justify  the  sale  of  a  ship  has  seldom  been 
made  out.  The  captain  could  not  procure  money  lor  repairs,  and  it 
was  not  to  be  expected  that  he  should  let  the  ship  rot.  Did  he  then 
act  as  a  fair  man  ought  ?  he  went  to  the  very  person  whom  he  thought 
authorised  to  act  in  the  business,  (that  person,  indeed,  denied  any 
authority  to  accept  an  abandonment ;)  but  he  was  called  in  to  the  sur- 
vey, and  the  ship  was  sold,  as  the  most  advisable  way  of  disposing  of 
her  when  the  result  of  that  survey  was  known. 

Then  comes  the  question,  whether  the  notice  of  abandonment  was 
given  in  time :  the  cases  say  it  should  be  given  speedily,  or  as  soon  as 
may  be,  that  is,  within  a  reasonable  time ;  and  the  party  is  not  allowed 
to  wait  and  see  which  course  may  turn  out  most  to  his  benefit.  The 
jury,  under  the  direction  of  his  Lordship,  have  in  eflfect  found  that 
more  than  a  reasonable  time  was  not  taken  in  the  present  instance,  and 
I  think  they  have  found  correctly.  We  are  not  to  assume,  without, 
proof,  that  the  captain,  on  his  arrival  in  London,  ran  with  all  speed  to 
his  owner,  and  this  being  a  case  in  which  no  wrong  has  been  done, 
ought  not  to  be  defeated  on  light  and  ill-sustained  objections.  I  am 
therefore  of  opinion  that  the  verdict  ought  not  to  be  disturbed. 

BuRRouGH,  J.  Where  the  evidence  is  all  on  one  side,  and  the 
transaction  has  been  perfectly  fair,  I  think  the  Court  has  no  right  to 
disturb  the  verdict  of  the  jury.  Who  can  doubt  that  the  jury  were 
correct  in  this  instance,  and  that  the  captain  was  warranted  in  all  he 
did  ?  As  to  the  notice  of  abandodment  given  at  Calcutta,  I  have  no 
conception  that  a  person  who  is  avowedly  agent  of  Lloyd's,  can  say  he 
has  no  authority  to  accept  an  abandonment;  but  if  he  can,  he  is  bound, 
at  all  events,  to  write  home  and  inform  his  employers  of  what  has 
passed.  Then  we  have  no  evidence  that  the  owner  knew  of  his  loss 
before  the  3d  of  May  ;  and  no  case  has  gone  so  far  as  to  say,  that  not 
a  single  day  must  elapse  between  knowledge  of  the  loss  and  notice  of 
abandonment.  However,  all  the  cases  depend  on  their  own  circum- 
stances, and  no  one  of  them  can  lay  down  a  rule  for  another  in  this 
matter.     I,  therefore,  can  see  no  ground  for  disturbing  the  verdict 

Richardson,  J.  I  am  sorry  to  say,  that  I  see  this  case  in  a  different 
point  of  view  ;  and  I  could  wish  the  case  to  be  re-considered  on  both 
points.  First,  as  to  the  necessity  of  sale ;  it  is  certain  the  assured  has 
no  right  to  sell,  except  in  a  case  of  strong  necessity ;  perhaps  he  is  not 
ronfined  to  a  case  of  physical  necessity ;  but  the  necessity  must  be 
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siich  as  would  induce  a  prudent  man,  even  if  uninsured,  to  sell.  What 
then  was  the  necessity  here?  The  captain  contents  himself  with  1200/., 
where  he  had  12,000/. at  stake;  so  that  if  he  had  been  uninsured,  the  loss 
must  have  been  10,800/.,  with  the  exception  of  the  amount  for  which 
the  ship's  stores  might  have  sold ;  whereas  the  loss  would  have 
amounted  to  no  more  than  5000/,  if  the  ship  had  been  repaired  at  that 
expense,  and  had  completed  her  voyage.  There  was,  it  is  true,  some 
difficulty  as  to  raising  money,  Calcutta  being  an  expensive,  though  a 
good  place  for  repairs ;  and  the  captain  attempted,  without  success,  to 
borrow  on  hypothecation  of  ship,  but  he  never  offered  to  hypothecate 
the  cargo,  as  he  might  have  done.  It  appears  a  strong  thing  to  say, 
that  he  would  have  sold  the  ship  for  1200/.,  if  he  had  been  uninsured. 
My  Lord  Chief  Justice,  and  my  learned  brothers,  seem  to  think  that 
the  jury  have  concluded  this  point.  That  the  captain  acted  honourably 
there  can  be  no  doubt ;  but  I  should  wish  it  to  be  again  considered, 
whether  he  acted  for  the  benefit  of  all  concerned.  As  to  the  other 
point,  was  the  abandonment  made  in  time,  according  to  the  facts 
which  are  stated  to  have  occurred  in  London  ?  The  captain  arrived 
in  London,  (where  the  owner  lived,)  on  the  25th  of  April.  It  does  not 
appear  that  he  had  any  communication  with  his  owner,  and  that  is  one 
of  the  things  I  should  wish  to  have  submitted  to  another  inquiry ;  for 
on  his  arriving  from  India,  after  such  a  loss,  one  would  have  thought 
he  would  have  seen  his  owner  immediately.  It  is  indeed  difficult,  in  a 
case  where  substantial  justice  has  been  done,  to  divest  one's  self  of  the 
feeling  which  is  excited,  and  to  decide  a  point  like  this,  which  seems  to 
conflict  with  the  justice  of  the  case ;  but  I  do  not  think  it  necessary  that 
the  owner  should  wait  for  the  ship's  papers  to  make  abandonment,  if 
the  captain  communicated  with  him  on  arriving  in  London ;  and  it 
would  be  satisfactory  to  me  to  know,  whether  that  was  so  or  not. 

Rule  discharged. 
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Policy  of  inrarance  on  ihip  and  goods*  at  and  from  Cuba  to  LiTerpool,  with  liberty,  **  in 
that  voyage,  to  proceed  and  tail  to,  and  touch  and  stay  at,  any  porta  or  places  wnatao- 
ever;  and  with  leave  to  discharge  and  take  in,  at  any  |>ort8  or  places  she  might  touch  at, 
without  prejudioe  to  that  insoranoa."  The  insured,  after  subscription  of  the  policy,  in- 
serted in  the  body  of  it  the  words,  **  with  leare  to  call  off  Jamaica,  to  which  interpolation 
all  the  underwriters  assented,  without  increase  of  premium,  except  the  defendant,  who, 
being  out  of  the  way,  was  not  applied  to.  The  captain  sailed  from  Cuba  with  eight  men, 
engaged  to  navigate  to  Liverpool,  and  two  to  Jamaica,  being  unable  at  Cuba  to  procure  ten 
men  (the  proper  complement  of  the  crew)  for  Liverpool.  He  then  touched  at  Jamaica,  for 
the  sole  purpose  of  landing  the  two  men,  and  procuring  others  in  their  stead :  ami  hav- 
ing accomplished  his  purpose,  was  lost  on  the  voyage  from  Jamaica  to  Liverpool :  HeU, 

1st.  That  this  was  a  material  alteration  of  the  policy,  and  rendered  it  void. 

2nd.  'lliat  the  ship  was  not,  as  to  her  crew,  seaworthy  for  the  whole  voyage  (as  she  ought 
to  have  been)  when  she  sailed  from  Cuba. 

:id.  That  the  circumstances  of  her  having  become  seaworthy  after  her  leaving  Cuba,  and  be 
fore  the  loas,  did  not  entitle  the  plaintiff  to  recover. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Hope  and  goods. 
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"at  and  from  her  port  or  ports  of  lading  in  Cuba,  to  Liverpool,"  with 
liberty,  "in  that  voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at, 
any  port  or  places  whatsoever ;  and  with  leave  to  discharge  and  take 
in  at  any  ports  or  places  she  might  touch  at,  without  prejudice  to  that 
insurance."  At  the  trial  before  Dallas,  C.  J.,  at  the  London  sitthigs 
after  last  Trinity  term,  it  appeared  that  subsequently  to  the  subscrip- 
tion of  the  policy  by  the  different  underwriters,  the  words  "  with  leave 
to  call  off  Jamaica,"  had  been  inserted  in  the  body  of  it,  after  the  word 
"Liverpool."  All  the  underwriters,  except  the  defendant,  on  being 
applied  to,  sanctioned  this  interpolation  by  writing  their  initials  in  the 
margin  of  the  policy,  opposite  to  the  words  inserted,  and  required  no 
additional  premium.  The  defendant  being  ill  and  absent  from  London, 
was  not  applied  to  for  this  purpose.  There  were  two  counts  in  the 
declaration,  on  the  policy  in  question,  the  first,  setting  out  the  policy 
with  the  words  interpolated,  the  other,  setting  it  out  as  it  originally 
stood. 

The  captain  having  lost  some  of  his  outward  bound  crew  by  sick 
ness  and  desertion,  at  Cuba,  and  finding  it  impossible  there,  to  engage 
ten  men  for  Liverpool,  sailed  from  Cuba,  with  a  crew  composed  of 
eight  men  engaged  for  Liverpool,  and  two  for  Montego  bay  in  Jamaica. 
He  then  proceeded  to  and  touched  at  Montego  Day,  for  the  sole  purpose 
of  landing  the  two  men,  (who  refused  to  proceed  further,)  anu  of  pro- 
curing others  to  supply  their  place.  Having  effected  both  these  objects, 
he  sailed  from  Montego  bay ;  and  the  ship,  \^iile  in  the  prosecution  of 
her  homeward  voyage,  was  lost.  It  was  proved  that  ten  men  were  a 
sufficient  crew  to  navigate  sucli  a  vessel  as  the  Hope  to  England,  and 
that  the  captain  had  no  fraudulent  purpose  in  touching  at  Montego  bay. 
Some  of  the  witnesses  said  the  touching  at  Jamaica  increased  the  risk, 
and  others  denied  this.  It  was  objected  on  the  part  of  the  defendant, 
tliat  the  alteration  in  the  poUcy  was  material,  and  rendered  it  void ; 
that  the  touching  at  Montego  bay  was  a  deviation;  and  that  the  ship 
having  sailed  from  Cuba  with  an  insufficient  crew,  was  not  seaworthy 
when  she  broke  ground;  (eight  men  only  being  there  engaged  fo- 
England.)  But  the  jury  found  a  verdict  for  the  plaintiff,  and  that  the 
captain  put  into  Montego  bay  for  a  justifiable  cause,  even  though  there 
had  been  no  alteration  in  the  policy. 

Taddy^  Serjt.,  on  a  former  day,  having  obtained  a  rule  nisi  to  set 
aside  this  verdict,  and  instead  thereof,  to  enter  a  general  verdict  for 
the  defendant,  or  to  have  a  new  trial,  on  the  grounds  of  objection  above 
stated. 

Hullock^  Serjt.,  now  showed  cause  against  the  rule.  The  ship  was 
seaworthv  when  she  left  Cuba;  ten  men  being  a  sufficient  crew.  The 
inconvenience  would  be  monstrous  if  a  captain,  who  cannot  obtain  a 
full  crew  for  the  whole  of  his  voyage,  were  precluded  from  engaging 
men  to  forward  him  a  part  of  the  way  to  a  place  where  he  may  find 
others  who  will  proceed  with  him.  It  was,  therefore,  not  unseawortW- 
ness,  but  a  supervening  necessity  that  cpmpelled  the  captain  to  put 
into  Montego  Bay ;  so  that,  under  the  circumstances,  this  being  no 
deviatii  ..  the  alteration  in  the  policy  becomes  immaterial,  and  the 
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alteration  being  in  an  immaterial  point,  the  policy  is  not  avoided.  San- 
derson V.  Symonds^  ante,  vol.  1,  426.  In  all  the  cases  wherein  an  alte- 
ration has  been  holden  to  avoid  the  policy,  the  alteration  has  been  in  a 
material  point.  Langhorn  v.  Cologan,  4  Taunt.  330.  Fairlie  v.  Chrii- 
tie,  7  Taunt,  416.  That  the  touching  at  Jamaica  did  not  increase  the 
risk,  appears,  from  the  other  underwriters  having  sanctioned  the  alte- 
ration, without  requiring  any  additional  premium.  As  to  seaworthiness, 
even  if  it  should  be  taken  that  the  ship  had  not  a  sufficient  crew  at 
Cuba,  yet,  as  the  loss  did  not  happen  till  after  she  had  actually  obtained 
a  sufficient  crew,  the  underwriters  are  liable.  Weir  v.  Aberdek7i,  2  B. 
k  A.  320. 

Taddy,  in  support  of  his  rule.  Though  the  ship,  when  she  sailed 
from  Cuba,  was  seaworthy  to  proceed  to  Montego  Bay,  she  was  not 
seaworthy  to  proceed  to  Liverpool,  as  she  o^sght  to  have  been,  to  entitle 
the  plaintiff  to  recover  under  this  policy.  Eden  v.  Parkison,  Dougl. 
732,  Park's  Insurance,  333.  Forbes  v.  Wilson,  Park's  Insurance,  344, 
n.  Then  the  touching  at  Montego  Bay,  not  being  occasioned  by  super- 
vening necessity,  but  by  the  captain's  omission  to  procure  a  proper 
crew  for  Liverpool,  was  a  deviation  which  would  discharge  the  uiuloi- 
writer,  unless  he  had  sanctioned  the  alteration  in  the  policy.  If  the 
captain  were  justified  in  breaking  ground  with  a  crew  incomplete  foi* 
the  whole  voyage,  because  he  expected  to  complete  his  crew  at  Monteiro 
Bay,  he  would  be  equally  justified  in  performing  the  whole  voyage  by 
successive  engagements  from  island  to  island.  Whether  it  turns  out 
eventually  possible  to  do  so  or  not,  the  captain  is  bound  to  sail  with  a 
sufficient  crew ;  for  the  ship  must  be  seaworthy  at  the  time  of  sailing. 
Munro  v.  Vandam,  Park's  Insurance,  333,  n.  Watson  v.  Clark,  1 
Dow.  336.  If  there  be  a  probability  that  the  assured  will  not  be  able 
to  fulfil  that  condition,  which  is  tacitly  annexed  to  all  insurances  on 
ships,  he  ought  to  stipulate  accordingly.  If,  therefore,  this  would  have 
been  a  deviation,  but  for  the  alteration  of  the  policy,  the  alteration  is 
material,  affects  the  integrity  of  the  instrument,  and  avoids  the  policy, 
as  to  the  defendant.  It  is  true,  the  ship  was  not  lost  till  after  she  had 
left  Jamaica ;  but  whether  the  alteration  in  a  policy  is  material,  does 
not  depend  on  the  event  of  the  voyage,  but  on  the  question,  whether 
the  risk  is  increased  at  the  time  the  alteration  is  made.  With  respect 
to  the  ship's  having  been  rendered  seaworthy  before  the  loss  happened 
(she  having  sailed  at  first,  clearly  not  seaworthy,  for  Liverpool),  the 
case  of  Weir  v.  Aberdeen  has  gone  further  than  any  case  that  preceded 
it ;  but  that  case  is  distinguishable  from  the  present,  for  it  may  be 
impossible  to  prove,  with  certainty,  what  amount  of  cargo  a  ship  will 
safely  carry ;  so,  that  if  a  ship  is  overladen,  and  the  putting  back  to 
discharge  part  of  the  cargo  be  held  to  avoid  the  policy,  captains  may 
be  induced  to  incur  the  chance  of  loss,  to  the  disadvantage  of  the 
insurers ;  whereas,  the  fact  of  a  ship  having  a  sufficient  or  insufficient 
crew,  is  certainly  known,  and  easily  proved.  Sanderson  v.  Synionds 
does  not  press  the  defendant  on  the  point  of  alteration,  for  in  that  case 
there  were  words  in  the  policy  equivalent  to  a  permission  to  trade ; 
while  Fairlie  v.  Christie  and  Langhorn  v.  Cologan  (cases  which  have 
never  been  impeached)  are  in  point  for  the  defendant. 
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Dallas,  C.  J.  This  is  an  objection  to  which  one  feels  disposed  very 
reluctantly  to  yield,  for  it  is  an  objection  against  the  justice  of  the 
case.  All  the  other  underwriters  were  applied  to  for  their  consent 
to  the  alteration  of  the  policy,  and  gave  that  consent ;  thereby  saying 
for  themselves  (of  all  persons  the  best  qualified  to  form  a  judgment  o» 
the  subject)  that  this  alteration  occasioned  no  increase  of  risk;  but 
unfortunately  for  the  assured,  no  such  appUcation  was  made,  as  far  as 
this  individual  underwriter  was  concerned ;  and  though,  undoubtedly, 
he  would  have  been  applied  to  if  he  had  been  in  the  way,  and  probably 
would  have  added  his  initials  to  the  others,  yet  as  he  had  not  done  so, 
he  contends  he  is  not  bound.  However,  we  must  decide  on  legal 
grounds,  and  the  question  then  will  be,  whether  the  ship  was  or  was 
not  seaworthy  at  the  time  of  sailing  ?  Here,  it  must  be  observed,  that 
the  voyage  insured  was  not  a  voyage  from  London  to  Cuba,  and  back 
again  from  Cuba  to  London,  in  other  words,  a  voyage  out  and  home, 
but  a  voyage  from  Cuba  to  Liverpool,  and  that  the  words  added  to  the 
policy  were,  "with  leave  to  call  off  Jamaica,"  thereby  showing,  that, 
in  the  opinion  of  the  party  who  added  them,  liberty  to  touch  at  Jamaica, 
was  not  within  the  terms  of  the  original  contract.  Now  it  is  clear  that 
a  ship  must  be  seaworthy  at  the  time  when  she  sails ;  the  assured  war- 
rants that,  and  whatever  physical  necessities  may  interpose,  he  is  not 
allowed  to  deviate  from  the  strict  terms  of  his  warranty.  It  is  clear, 
too,  that  what  was  done  by  the  captain  in  the  present  case,  was  done 
without  fraud,  and  for  the  best ;  he  went  from  Cuba  to  Montego  bay 
for  (he  sole  purpose  of  procuring  more  men :  was  he  justified  in  doing 
this  or  not  ?  If  he  had  a  sufficient  crew  for  the  voyage  at  Cuba,  then 
thi5  was  an  increase  of  risk;  he  had  no  right  to  go  ciiciiitonsly ;  and 
the  touching  at  Montego  bay  would  thus  be  a  deviation  without  neces- 
sity. Take  it  the  other  way,  that  he  had  ten  men,  a  sufficient  crew  for 
tne  voyage,  but  only  eight  of  them  engaged  for  Liverpool,  and  two  for 
Montego  bay,  and  that  he  went  to  Montego  bay  to  procure  two  others 
to  supply  the  places  of  those  who  were  to  leave  him ;  then  the  ship  was 
not  seaworthy  when  she  sailed  from  Cuba,  because  the  captain  ought 
then  to  have  had  terl  men  for  Liverpool,  and  not  eight  for  Liverpool 
and  two  for  Montego  bay.  Either  the  ship  was  not  seaworthy  at  the 
time  of  saiUng,  or  there  has  been  a  deviation.  The  jury  found,  that 
the  captain  put  into  Montego  bay  for  a  justifiable  cause,  even  though 
tliere  had  been  no  alteration  in  the  policy;  but  1  go  on  the  circumstance 
that  the  ship  had  not  a  sufficient  crew  at  the  time  she  sailed,  and  that 
the  insurance  had  no  inception,  because  the  sliip  was  not  seaworthy  at 
the  time  of  sailing.  The  only  way  in  which  the  defendant  could  be 
liable,  he  having  subscribed  the  policy  without  the  words  "  with  leave 
to  call  off  Jamaica,''  (a  policy  by  which  the  assured  was  bound  to  go 
direct  from  Cuba  to  Liverpool,)  would  have  been  by  a  loss  happening 
in  that  direct  course ;  so  that  a  question  would  arise,  whether  the  de- 
fendant could  be  liable  in  this  case  on  his  original  contract,  even  though 
nothing  had  been  done  which  could  affect  that  contract ;  but  here  there 
is  an  alteration  in  the  body  of  the  policy,  and,  according  to  some  of 
the  witnesses,  in  a  material  point  of  the  risk.     The  words  introduced, 
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therefore,  must  be  taken  to  increase  the  risk,  and  are  introduced  into 
the  body  of  the  policy,  making  it  in  effect  a  different  instrument  from 
what  it  was  when  subscribed  by  the  defendant.  I  need  not  go  into  the 
general  doctrine  touching  the  aheration  of  deeds ;  it  is  clear  that  an 
alteration  in  a  material  part  will  render  an  instrument  void.  In  the 
present  case,  the  alteration,  when  made,  was  material,  and  only  became 
immaterial  with  reference  to  subsequent  events;  the  fact  beitig,  that  the 
<)hip  was  not  lost  in  consequence  of  touching  at  Montego  bay.  But  it 
is  material  to  consider  the  effect  of  the  alteration  at  the  time  when  it 
was  made ;  if  it  increased  the  risk  then,  it  was  material,  and  not  war- 
ranted by  any  authority.  The  only  case  which  I  shall  advert  to,  is  that 
^i  Sanderson  v.  Symonds;  in  that  case,  the  alteration  was  no  alteration 
of  the  contract,  for  the  original  words  of  the  policy  were  "at  and  from 
Liverpool  to  her  port  or  ports,  place  or  places  of  discharge,  and  loading 
in  Africa  and  African  islands,  and  during  her  stay  there,  at  and  from 
thence  back  to  Liverpool,  or  her  final  port  or  place  of  discharge,  in  the 
united  kingdom,"  with  liberty,  on  that  voyage,  "  to  proceed  and  sail 
to,  and  touch  and  stay  at  any  ports  or  places  whatsoever  and  where- 
soever as  above,  to  sellj  barter y  and  exchange  goods  $  and  load,  unload, 
and  reload  goods  at  any  or  all  of  the  ports  and  places  she  may  call  at 
and  proceed  to."  The  broker  having  inserted  the  words  "and  trade," 
after  the  words  "during  her  stay,"  the  Court  held,  that  there  was  no 
material  alteration,  because  the  instrument  as  originally  drawn,  gave 
the  plaintiff  leave  to  trade.  In  the  present  case  the  alteration  was 
material  at  the  time  it  was  made,  and  what  arose  afterwards  cannot 
have  a  retrospect  effect.  First,  then,  the  ship  was  not  seaworthy  at 
the  time  of  sailing;  and,  secondly,  there  has  been  a  material  alteration 
of  the  policy ;  and  on  these  grounds  the  defendant  is  entitled  to  have 
his  rule  made  absolute. 

Park,  J.  It  is  with  extreme  reluctance  that  I  agree  in  both  points 
in  the  decision  which  has  been  pronounced,  because  the  resistance  in 
this  case  appears  to  be  most  unjust;  but  whatever  feelings  may  arise  on 
the  occasion,  we  must  keep  our  minds  free  from  prejudice,  and  decide 
according  to  law.  I  shall  begin  with  the  objection  touching  the  altera- 
tion of  the  policy ;  and,  as  to  that,  we  have  been  pressed  with  the  cases 
already  decided  on  the  subject :  but  the  present  decision  will  not  trench 
on  the  principles  laid  down  by  them.  The  circumstance  of  Langhorn 
V.  Cologan  were  indeed  different  from  those  of  the  present  case,  for 
there  the  policy  was  in  blank,  and  the  alteration  was  in  a  material  point. 
In  Fairlie  v.  Christie^  we  were  of  opinion  that  the  policy  was  void, 
and  who  could  doubt  it  ?  a  warranty  to  sail  on  a  particular  day  was  al- 
tered from  October  to  December;  so  that  the  underwriter  had  a  winter 
risk  put  upon  him  without  his  consent.  But  Sanderson  v.  Symonds 
was  a  very  different  case;  because  there,  the  insured,  who  had  leave  to 
barter,  inserted  the  words, "  a7id  trade  ;^^  but  if  he  had  leave  to  barter, 
what  difference  was  there  in  saying  he  had  leave  to  trade  ?  Here  an 
alteration  has  been  made  on  the  face  of  the  policy  in  a  material  point, 
and  the  integrity  of  the  instrument  is  destroyed ;  the  point,  indeed,  is 
indirectly  decided  in  Hill  v.  Patten^  8  East,  373,  where  the  alteration, 
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though  assented  to,  so  far  altered  the  contract^  as  to  render  a  new 
stamp  necessary,  and  the  contract  being  void  for  the  want  of  one,  Lord 
Ellenborough  says,  in  French  v.  Patton,  9  East,  356,  "  I  cannot  say 
that  the  policy  is  not  so  altered  as  to  have  lost  its  original  identity, — and 
I  do  not  think  the  plaintiff  can  recur  to  it  again  in  its  original  state." 
Le  Blanc,  J.,  says, "  Can  the  Court  enforce  an  agreenaent  after  the  par- 
ties have,  upon  the  very  face  of  the  instrument,  declared  that  it  is  not 
their  agreement?"  Now,  though  both  parties  did  not  assent  to  the  al- 
teration in  this  case,  yet  there  is  a  material  alteration  by  one,  which 
"is  inserted  in  the  body  of  the  original  agreement,  and  makes  it  speak  a 
different  language."  P'erba  Le  Blanc,  J.,  9  East,  357.  The  assured 
was  at  liberty  to  call  at  any  ports  or  places  for  a  specific  purpose, 
namely,  to  discharge^  but  not  at  liberty  to  touch  generally  at  Montego 
bay,  which  might  have  been  done  for  any  purpose  inconsistent  with 
the  contract  of  the  underwriter.  This,  therefore,  is  clearly  a  material 
alteration.  As  to  the  other  point,  I  am  now  of  opinion,  though  1  was 
not  so  when  I  came  into  Court,  that  this  vessel  must  be  considered  to 
have  been  not  seaworthy.  Was  she  at  the  time  she  sailed  seaworthy 
for  her  whole  voyage  ?  She  had  ten  men,  a  crew  sufficient  in  number, 
but  only  eight  of  them  were  engaged  for  the  whole  voyage ;  and  if  the 
captain  might  start  with  so  imperfect  a  crew,  and  might  supply  the  de- 
ficiency, as  he  did  afterwards,  he  might  equally  be  entitled  to  make  a 
voyage  from  port  to  port,  instead  of  a  voyage  direct  from  Cuba  to 
Liverpool. 

BuRROUGH,  J.  The  policy  is  on  a  voyage  from  Cuba  to  Liverpool, 
with  liberty  on  that  voyage  "to  proceed  and  sail  to,  and  touch  and  stay 
at  any  ports  or  places  whatsoever,  and  with  leave  to  discharge  and  take 
in,  at  any  ports  or  places  she  might  touch  at,  without  prejudice  to  that 
insurance ;"  words  which  can  only  apply  to  the  voyage  from  Cuba  to 
Liverpool :  but  if  the  words  "  with  leave  to  call  off  Jamaica,"  be  in- 
serted, the  ship  may  discharge  there  also ;  so  that  no  one  can  doubt 
that  the  alteration  in  the  policy  is  material.  I  do  not  regard  what  the 
finding  of  the  jury  at  nisi  prius  may  be,  because  the  Judges  must  look 
at  the  instrument.  The  province  of  the  jury  is,  to  deal  with  matters 
of  fact ;  but  I  disclaim  the  notion  that  their  finding  is  to  bind  a  Judge 
in  his  opinion  on  matters  of  law.  I  am  clearly  of  opinion  that  there 
has  been  a  material  alteration  here,  and  there  is  nothing  in  any  decided 
case  which  stands  in  the  way  of  this  opinion.  In  Sanderson  v.  Sy- 
monds^  the  assured  having  originally  leave  to  barter,  could  not  be  said 
to  extend  the  terms  of  the  contract,  by  adding  the  repetition,  "and 
trade." 

As  to  the  other  point,  the  ship  sailed,  it  is  true,  with  ten  men  from 
Cuba,  but  eight  of  them  only  were  engaged  for  Liverpool :  can  it  be 
said,  then,  that  she  sailed  with  a  proper  crew  for  the  whole  voyage  ? 
The  captain  was  bound  to  have  a  proper  complement  when  he  started ; 
and,  as  he  failed  in  this,  I  am  clearly  of  opinion,  that  the  ship  was  not 
seaworthy. 

Richardson,  J.  The  first  point  to  be  considered  is,  whether  there 
"va^f  in  this  case  any  valid  contract  on  which  the  plaintifi*  could  sue  * 
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and  I  am  bound  by  the  decisions,  to  be  of  opinion,  that  there  has  been 
here  a  material  aheration,  which  has  avoided  the  policy  as  to  the  de- 
fendant. It  is  material,  too,  that  this  alteration  is  in  the  body  of  the 
policy,  and  that  the  instrument  cannot  be  now  read  without  varying 
the  intention  of  the  party ;  if  such  alterations  were  permitted,  a  door 
would  be  opened  to  fraud  of  the  most  extensive  description.  The  al- 
teration is  material  in  its  eflfect,  because  it  gives  the  assured  leave  to 
call  at  Jamaica,  where  ships  do  not  usually  call  in  the  course  of  a  voy 
age  from  Cuba  to  Liverpool.  That  the  permission  of  such  an  altera 
tion  might  lead  to  fralid  in  many  instances,  is  clear,  from  the  circum- 
stance, that  the  underwriter's  signature  is  often  proved  by  one  who  is 
acquainted  with  his  hand- writing,  and  not  by  the  broker  who  managed 
the  contract,  and  who,  perhaps,  alone  knows  what  were  its  original 
terms ;  and  if  this  instrument  had  been  so  proved,  the  defendant  might 
have  been  fixed  with  a  contract  diflerent  from  the  contract  which  he 
signed.  The  decision  in  this  case  is  quite  consistent  with  the  decision 
in  Langhom  v.  Cologan^  where  the  policy  being  printed,  there  were 
no  words  to  say  on  what  the  policy  was  effected,  but  such  words  were 
afterwards  inserted  in  the  blank  space  ;  and  the  Court  held,  that  this 
was  a  material  aheration  in  the  body  of  the  instrument,  which  vitiated 
the  policy.  Tn  Fairlie  v.  Christie^  the  alteration  was  by  drawing  the 
pen  through  certain  words  expressive  of  the  time  of  warranty  of  sail- 
ing, which  stood  in  the  body  of  me  policy,  and  inserting  in  a  memo- 
randum in  the  margin  a  different  time  for  sailing.  Still  the  court  held 
that  the  policy  was  avoided,  because,  by  the  alteration,  the  integrity  of 
the  instrument  was  affected.  In  Sanderson  v.  SymondSj  the  alteration 
was  entirely  immaterial.  Hill  v.  Patten^  and  French  v.  Patton^  are 
perhaps  not  in  point,  because,  in  those  cases,  the  parties  assented  to  the 
alteration.  I  give  no  opinion  on  the  point,  whether,  in  this  instance, 
the  ship  was  seaworthy  at  the  time  of  her  sailing. 

Rule  absolute. 


CARR  V.  SMYTHIES.-.p.  168. 

plaintiff,  an  attorney,  sued  for  21/.  7«.  Wd.  Defendant,  previously  to  the  delivery  of  decla- 
ration, took  out  a  summons  to  stay  proceedings,  on  payment  of  15/.  and  the  costs  then 
incurred.  Plaintiff  refusing  to  accept  the  16/.,  proceeded  by  delivering  a  declaration,  but 
afterwards  took  the  15/.  in  full  satisfaction  of  bis  demand,  and  taxed  his  costjji.  The  debt 
having  been  due  to  the  plaintiff  for  five  years,  and  the  defendant  having  frequently  pro- 
mised to  pay  it,  the  Court  refused  to  order  the  costs  to  be  re-taxed,  so  as  to  allow  the  de- 
fendant the  costs  incurred  between  the  summons  to  stay  proceedings,  and  the  taking  of  th€ 
money  out  of  court. 

The  defendant,  on  the  3d  of  April,  1821,  previously  to  the  delivery 
of  the  declaration  in  this  action,  took  out  a  summons  to  stay  proceed 
ings  on  payment  of  15/.,  and  the  costs  then  incurred.  The  plaintiff, 
an  attorney,  sought  to  recover  21/.  7^.  11(/.,  and  refusing  to  accept  the 
15/.,  proceeded  in  the  action  by  delivering  a  declaration  ;  but  on  the 
1.3th  of  November,  he  took  the  15/.  out  of  court  in  full  satisfaction  of 
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his  demand ;  costs  having  then  been  taxed  for  the  plaintiff,  up  to  th^ 
time  at  which  he  took  the  money  out  of  court. 

CroaSf  Serjt.,  on  a  former  day  obtained  a  rule,  calling  on  the  plain- 
tiff to  show  cause,  why  so  much  of  the  common  rule  as  related  to  the 
taxing  of  costs  should  not  be  discharged,  and  why  it  should  not  be  re- 
ferred back  to  the  prothonotary  to  tax  the  plaintiff's  costs  up  to  the  3d 
of  April,  and  also  the  defendant's  costs  incurred  in  the  action  since  that 
day,  and  why  the  amount  of  such  respective  costs,  when  so  taxed, 
should  not  be  set  off  the  one  against  the  other,  and  the  balance  only  be 
allowed  as  between  the  parties,  and  the  plaintiff  refused  such  balance, 
if  any,  to  the  defendant's  attorney  or  agent,  and  why  the  plaintiff  should 
not  pay  the  defendant  his  costs  occasioned  by  this  application.  He  cited 
in  favour  of  his  motion,  James  v.  Raggett,  2  B.  &  A.  776 ;  Zeevin  v. 
Cowell,  2  Taunt.  203  ;  Roberts  v.  Lambert,  2  Taunt.  283,  and  John- 
son V.  Houlditch^  1  Burr.  578.  (The  court  referred  him  to  Burmes- 
ter  V.  Hilch,  13  East,  551.) 

Lens,  Serjt.,  in  showing  cause  against  the  rule,  read  an  affidavit,  by 
which  it  appeared,  that  the  defendant's  debt  had  been  due  to  the  plain- 
tiff for  five  years,  that  the  defendant  had  been  often  requested,  and 
had  often  promised  to  pay  it.  He  cited  CKbbon  v.  Copeman,  5  Taunt. 
840,  1  Marsh.  392,  contending  that  the  common  practice  was  never 
disturbed,  except  in  cases  where  needless  vexation  was  clearly  made 
out. 

Oroas,  in  support  of  his  rule.  In  Burmeater  v.  Hilch^  Johnson  v. 
Holditch  was  not  cited,  and  no  vexation  was  proved ;  whereas  the 
plaintiff  in  the  present  case  being  himself  an  attorney,  and  cognisant 
of  the  practice  of  the  court,  vexation  must  be  inferred  from  all  the 
circumstances  of  the  case. 

Dallas,  C.  J.  I  am  of  opinion,  there  is  no  ground  whatever  for 
this  application  in  the  result  of  the  facts  now  before  the  Court.  The 
way  in  which  the  defendant  ought  to  have  proceeded,  has  been  stated 
Hi  one  of  lUe  cases,  Burmesterv,  Hilch,  Lord  Ellenborouoh  says : 
"  The  defendant  might  have  tendered  the  sum  admitted  to  be  due,  be- 
fore action  brought,  and  then  he  might  have  pleaded  the  tender  and 
paid  the  money  into  court."  Le  Blanc,  J.,  says,  "Without  a  strong 
case  made  out  to  show  an  intentional  vexation,  and  a  view  to  enhance 
expense  on  the  part  of  the  plaintiff,  there  seems  to  be  no  ground  for  the 
Court  to  interfere  out  of  the  ordinary  course."  All  the  cases  lead  to 
this  principle ;  not  that  the  Court  will  presume  vexation,  but  that  a 
strong  case  must  be  made  out.  Here,  the  debt  was  due  five  years  ago, 
and  instead  of  any  intention  to  vex  the  defendant,  there  seems  ratlier 
an  inclination  to  allow  him  the  interest  of  his  debt.  It  is  a  case  in  which, 
at  all  events,  the  Court  cannot  presume  vexation ;  and,  therefore,  the 
rule  must  be  discharged. 

Park,  J.  We  cannot  presume  vexation,  and  I  can  easily  conceive 
there  has  been  none  in  the  present  instance.  A  plaintiff  does  not 
usually  attend  at  the  Judges'  chambers ;  and  though  the  offer  made 
there  was  refused,  the  plaintiff  might  afterwards,  on  consideration, 
think  it  advisable  rather  to  accept  what  was  paid,  than  to  proceed  fur- 


170]  3  Broderip  &  Bingham.  667 

ther  This  matter  has  been  before  the  Court  three  times  since  I  have 
sat  in  It.  On  the  first  occasion,  in  Last  v.  Benton^  2  Marsh,  478,  Gibbs, 
C.  J.,  adopted  the  rule  laid  down  by  L£  Blanc,  J.,  in  Burmester  v. 
Hilch^  and  went  through  all  the  cases.  On  the  second,  in  Jones  v. 
Johnaouj  C.  P.  Easter,  57<Geo.  3,  Dallas,  J.,  gave  a  judgment  to  the 
same  effect ;  which  was  afterwards  adhered  to  in  ^spinal  v.  Smithy 
C.  P.  Michaelmas,  59  Geo.  3. 

RuRRouGH,  J.  Every  one  who  comes  to  disturb  the  order  of  prac- 
tice, must  show  a  ground  for  his  request:  the  practice  is  clear,  and  the 
party  must  make  out  a  strong  case  before  he  can  depart  from  it.  Here 
there  is  not  the  least  ground  for  charging  the  plaintiff  with  oppression ; 
the  defendant  ought  to  have  tendered  the  money  before  action  brought. 

Richardson,  J.,  concurring,  the  rule  was 

Discharged. 


JAMES  LESLIE  v.  RICHARD  WILSON,  THOMAS  RED- 
HOUSE,  and  JOSEPH  JENKING.— p.  171. 

Goods  conveyed  by  ship  having  been  spoiled,  in  consequence  of  the  negligence  and  unskilful* 
ness  of  the  captain,  the  freighter  sued  the  owners,  (one  of  whom  was  the  captain,)  for  da- 
mages in  an  action  on  the  case :  HeJdj  that  the  action  lay,  though  the  captain  had  entered 
into  a  charter-party,  under  seal,  with  the  freighter  and  another,  by  which  he  engaged  to 
convey  the  goods  to  their  destination ;  it  not  appearing  on  the  charter-party  that  the  cap- 
tain was  part  owner,  nor  that  the  freighter  knew  him  to  be  such  when  the  charter-party 
was  executed. 

This  was  an  action  on  the  case,  in  which  the  plaintiff  declared,  that 
at  the  request  of  the  defendants,  he  shipped  and  put  on  board  a  vessel 
of  theirs,  certain  boxes  of  oranges,  to  b^  safely  and  securely  carried 
and  conveyed  by  them  in  such  vessel,  from  St.  Michaels  to  I^ondon  ; 
and  that  it,  therefore,  became  the  duty  of  the  defendants,  as  owners  of 
such  vessel,  safely  and  securely  to  carry  and  convey  the  said  goods ;  and 
for  that  purpose  to  prepare  and  provide  all  things  necessary  in  that  be- 
half, and  (amongst  other  things)  to  procure  a  proper  and  skilful  master 
or  captain,  for  the  purpose  of  conveying  the  goods  with  safety  and  se- 
curity. Yet,  that  the  defendants  not  regarding  their  duty  as  owners, 
'did  not,  nor  would  safely  and  securely  carry  and  convey  the  goods,  nor 
as  owners,  procure  a  proper  or  skilful  master  or  captain,  but  therein 
wholly  made  defanlt ;  and,  on  the  contrary,  employed  an  unskilful  and 
improper  master  or  captain,  by  and  through  whose  misconduct,  care- 
lessness and  negligence,  the  arrival  of  the  vessel  at  her  port  of  destina- 
tion was  delayed,  and  the  goods  so  laden  on  board  the  vessel  were 
damaged,  rotten  and  destroyed. 

The  second  count  was  more  general.  The  defendants  pleaded  that 
they  were  not  guilty. 

The  cause  was  tried  at  Guildhall,  before  Dallas,  C.  J.,  after  Michael- 
mas term,  1820,  when  the  jury  found  a  verdict  for  the  plaintiff,  da- 
mages 110/. ;  but  his  Lordship  reserved  the  point  for  the  opinion  of 
this  Court,  as  to  whether  the  action  was  maintainable  or  not ;  and  a  rule 
having  been  accordingly  obtained  last  Hilary  term,  to  show  cause  why 
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this  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  the  Court,  after 
argument  by  Lens,  Seijt.,  for  the  plaintiff,  and  Vaughan  and  Toddy , 
Serjts.,  for  the  defendants,  directed  the  facts  to  be  turned  into  a  case,  in 
which  the  question  was  stated  to  be  whether  the  action  were  maintainable. 

The  case  then  stated,  that  the  plaintiff  was  an  orange  merchant  at  St. 
Michaels.  That  the  defendants  were  owners  of  the  ship  Eliza  and 
Jane ;  that  the  plaintiff  shipped  the  oranges  under  a  bill  of  lading, 
stating  the  defendant,  Jenking,  to  be  master  for  that  voyage.  This  bUl 
of  lading  was  signed  by  the  defendant,  Jenking. 

The  case  then  stated  a  charter-party  of  affreightment  between  the 
said  Joseph  Jenking,  commander  of  the  vessel,  of  the  one  part,  and 
John  Adam  and  James  Leslie,  (the  plaintiff,)  freighters  of  the  said 
vessel,  of  the  other  part,  by  which  the  commander  agreed  with  the 
freighters,  that  the  schooner  being  tight,  staunch  and  every  way  pro- 
perly fitted,  victualled  and  manned,  as  is  usual  for  vessols  in  merchants' 
service,  he,  the  commander,  or  some  other  proper  person  in  his  stead, 
should  immediately  receive  on  board  from  the  freighters  or  their 
agents,  the  goods  in  question,  and  being  despatched  therewith,  on  or 
before  the  5th  October  then  next,  should  with  all  possible  speed  set  sail 
to  St.  Michaels,  make  a  true  delivery  of  the  goods,  and  there  receive 
on  board  such  quantity  of  fruit  as  the  agents  or  assigns  of  the  freighters 
should  think  fit  to  load,  &c.  &c.  It  is  not  necessary  to  state  more  of  the 
instrument  which  was  under  the  hands  and  seals  of  Jenking,  Adam, 
and  Leslie.  The  case  stated  the  arrival  of  the  ship  at  St.  Michaels, 
that  the  cargo  of  oranges  was  put  on  board, and  the  ship  ready  for  sea; 
that  the  plaintiff,  Leslie,  requested  Jenking  to  provision  the  ship,  that  he 
neglected  to  do  it ;  and  the  facts  stated  in  the  case,  showed  the  gross- 
est neglect  of  duty  in  him,  the  master,  by  means  of  which  the  voyage 
was  so  delayed,  that  the  vessel,  which  might  have  arrived  in  the  month 
of  March,  did  not  arrive  till  the  5th  of  May,  by  reason  of  which  the 
cargo  of  oranges  was  much  damaged. 

The  case  was  argued  again  in  this  term,  by  Lens,  Seijt.,  for  the  plain- 
tiff, and  Taddy^  Serjt.,  for  the  defendants. 

Arguments  for  the  plaintiff.  This  action  will  lie  against  the  defend- 
ants as  shipowners,  notwithstanding  they  have  entered  into  a  charter- 
party,  jointly  with  their  captain,  Jenking.  No  covenant  in  that  char- 
ter-party is  precisely  applicable  to  the  misconduct  of  which  the  plain- 
tiff complains ;  so  that  he  need  not  dispute  the  principle,  that  assump- 
sit or  case  will  not  lie  where  there  is  a  remedy  of  a  higher  description. 
But  even  if  there  were  a  covenant  in  the  charter-party  applicable  to 
the  plaintiff's  case,  that  would  not  be  a  bar  to  his  suing  in  this  action 
on  the  custom  of  the  realm.  The  distinction  being,  that  where  the 
cause  of  action  arises  out  of  the  contract  alone,  a  lower  species  of 
remedy  cannot  be  resorted  to,  when  the  plaintiff  is  entitled  to  a  higher ; 
but  where  the  law  gives  the  party  a  right,  independently  of  his  con- 
tract, he  may  elect  which  remedy  he  pleases.  Thus  a  party  may  have 
an  action  on  the  case  in  the  nature  of  waste,  against  one  who  is  under 
covenant  not  to  commit  waste,  Kinlyside  v.  Thornton^  2  Bl.  Rep.  1111. 
However,  in  the  present  instance,  the  action  and  the  cause  of  com- 
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plaint  is  not  against  the  same  parties  as  were  concerned  in  the  charter- 
party;  and  that  circumstance  distinguishes  the  present  case  from 
Schack  V.  Anthony^  1  M.  &  S.  673,  where  the  master  acting  as  agent 
for  the  owners  bad  power  to  bind  them,  and  render  them  liable,  which 
power  Jen  king  had  not,  with  respect  to  the  defendants. 

Arguments  for  the  defendants.  This  action  would  not  lie  against 
Jenking  alone,  and  if  it  would  not  lie  against  him  alone,  neither  will 
it  lie  against  him  jointly  with  the  others ;  for  the  two  leading  provisions 
in  the  charter-party  are  applicable  to  the  plaintiff's  cause  of  complaint ; 
and  as  covenant  would  have  been  the  proper  action  on  that  instrument, 
an  action  of  a  lower  degree  will  not  lie.  The  bill  of  lading  and  char- 
ter-party are  so  connected  together,  that  the  plaintiff  was  bound  to  sue 
Jenking,  if  he  sued  at  all,  and  Schaek  v.  Anthony  is  in  point  to  show, 
that  this  action  will  not  lie  against  him,  even  though  it  be  framed  in 
tort ;  for  where  the  tort  arises  out  of  a  contract,  the  incidents  of  an 
action  in  tort  are  the  same  as  those  of  an  action  on  the  contract. 
Max  V.  Roberts,  12  East,  89.  Weall  v.  King,  12  East,  452.  In 
Kinlyside  v.  Thornton  there  was  a  tort  independent  of  the  contract ; 
and  Jones  v.  Hill,  7  Taunt.  392,  is  an  authority  to  show,  that  waste 
will  only  lie  for  that  which  would  be  waste  if  there  were  no  stipulation 
respecting  it.  To  the  same  effect  is  Dyer,  198  b,  pi.  53,  Co.  Litt.  54  b. 
And  at  common  law  waste  only  lay  against  such  as  did  not  come  in 
by  contract  (as  tenant  in  dower,  &c.) ;  it  is  only  by  statute  it  has  been 
extended  to  tenant  for  life  or  years.  Here  there  is  no  wrong  indepen- 
dently of  the  *"  ♦^^ract. 

Dallas,  C.  J.,  now  delivered  judgment;  and,  after  stating  the  plead- 
ings and  case,  as  above  set  forth,  proceeded  as  follows:  On  these  facts 
we  are  of  opinion  that  the  action  was  properly  brought. 

The  owners  of  a  ship,  for  whose  benefit  she  is  navigated,  arc  bound 
by  the  maritime  law  to  owners  of  goods,  shipped  and  received  on 
board  to  be  carried,  for  the  due  carriage  thereof,  and  are  liable  for  any 
negligence  on  the  part  of  themselves  or  their  servants  whereby  the 
goods  may  be  damaged. 

If,  without  fraud,  and  in  the  due  course  of  the  ship's  employment, 
the  master  makes  a  charter-party,  the  ship  owners  are  not  thereby  di- 
vested of  liability,  but  are  still  liable  for  the  performance  of  such  duties, 
belonging  to  them  in  that  character,  as  are  not  inconsistent  with  the 
stipulations  of  the  charter-party. 

And,  whether  the  charter-party  be  made  under  the  seal  of  the  mas- 
ter, or  not,  seems  to  make  no  difference  in  this  respect ;  because  the 
ship  owners  are  not  charged  directly  upon  the  contract  of  the  charter- 
party,  but  upon  their  general  liability  as  principals  in  the  adventure, 
deriving  profit  from  the  ship's  employment,  for  the  performance  of 
such  duties  as  belong  to  them  in  that  character,  and  are  not  inconsis- 
tent with  the  charter-party. 

A  special  action  on  the  case,  like  the  present,  seems  to  us  to  be  a 
proper  form  of  action,  for  recovery  of  damages  for  the  breach  of  such 
duties. 

In  this  case,  a  further  difficulty  has  been  much  pressed  upon  us, 
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arising  from  the  circumstance  that  the  master  here  happens  to  unite  iu 
himself  the  character  also  of  a  part-owner.  In  the  charter-party,  how- 
ever,  he  is  not  described  as  part-owner,  but  as  commander  only;  nor 
does  it  appear,  that  it  was  at  all  known  to  the  plaintiff,  or  to  any  other 
person  concerned  in  the  cargo,  that  he  possessed  any  other  character  or 
interest  than  that  of  commander  or  master. 

It  seems  to  us,  therefore,  that  this  circumstance,  thus  unknown,  can- 
not be  set  up,  either  by  him  or  by  the  other  part-owners,  to  bar  the 
plaintiff  of  a  right  of  action,  to  which  he  would,  otherwise,  have  been 
entitled.  « 

In  this  view  of  the  present  case,  none  of  the  questions  are  involved, 
in  which  so  much  difference  of  opinion  has  arisen  in  Govett  v.  Rod- 
nidgCf  3  East,  62;  Powell  v.  Laytouj  2  N.  R.  365;  Mcix  v.  Roberts^ 
Weall  V.  Kingf  and  other  cases.  For  if  this  action  is  maintainable,  as 
we  think  it  is,  against  the  defendant  Jenking,  as  well  as  against  the 
other  two  defendants,  it  is  unnecessary  to  consider  whether  it  could 
have  been  maintained  against  the  other  two  defendants  alone,  if  it  had 
not  been  maintainable  against  Jenking. 

Judgment  for  the  plaintiff 
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DUFF  and  Others  v.  BUDD.— p.  177. 

Plaintiffs  having  received  an  order  from  a  stranger  to  furnish  J.  Parker  of  High  Street,  Ox- 
ford, with  goods,  and  finding  upon  inquiry  that  Mr.  Parker  of  the  High  Street  was  a 
tradesman  of  respectability,  forwarded  the  goods  by  a  carrier,  having  directed  them  to  J. 
Parker,  High  Street,  Oxford.  On  the  arrival  of  the  parcel  at  Oxford,  the  carrier's  porter 
there,  who  knew  W.  Parker  of  the  High  Street,  (and  who  was  accustomed  to  cleliver 
parcels  at  the  houses  of  the  consignees,)  told  him  of  the  arrival  of  the  parcel,  no  other 
Parker  residing  in  that  street  W.  P.  said  he  expected  no  parceL  A  person  to  whom 
the  porter  had  before  delivered  parcels  under  the  name  of  Parker,  called  at  the  defend- 
ant's office  shortly  afterwards,  and  saying  the  parcel  was  his,  was  allowed  to  take  it  on 
paying  the  carriage,  there  being  many  persons  of  that  name  at  Oxford.  The  plainti£b 
having  thus  tost  their  goods,  desired  the  defendant,  by  letter,  to  apprehend  the  person  who 
had  tsken  them,  if  he  again  presented  himself,  and  afterwards  said,  that  they  had  done 
with  the  defendant,  if  the  man  who  had  the  parcel  were  produced.  A  notice  was  sus- 
pended in  a  conspicuous  part  of  the  defendant's  oflke,  limiting  his  responsibility  to  6/., 
except  where  articles  were  entered  according  to  their  value;  and  the  parcel  in  question 
had  not  been  so  entered,  though  worth  89/.;  but  the  plaintiff's  porter  swore  he  never 
saw  the  notice.  The  plain tifis  having  sued  the  carrier,  and  the  Judge  having  directed 
the  jury  that  the  carrier's  negligence  had  been  such  as  to  render  it  unnecessary  to  consi- 
der the  question  as  to  the  notice  touching  the  limited  responsibility,  and  a  verdict  havmg 
been  found  for  the  plaintills, 

The  Court  refused  to  grant  a  new  trial,  which  was  moved  for  on  the  ground  that  the  ques- 
tion touching  the  notice  ought  to  have  been  considered;  that  the  Judge  ought  to  nave 
pointed  the  attention  of  the  jury  to  the  plaintiff's  letter,  directing  the  carrier  to  appre- 
hend the  cheat,  and  the  subsequent  conversations  thereon ;  and  that  the  property  of  th 
goods  had  passed  out  of  the  plaintiffi. 

Case  against  a  carrier  for  negligence.    At  the  trial  before  Dallas, 
C.  J.f  London  sittings  after  Michaelmas  term,  the  facts  were  as  follows. 
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A  person  unknown  to  the  plaintiffs  requested  them  to  send  some  silks 
and  other  goods  to  Mr.  James  Parker,  of  High  Street,  Oxford;  the 
plaintiffs  never  liaving  dealt  with  Parker,  made  inquiries  about  him, 
and  finding  that  Mr.  Parker,  residing  in  High  Street,  Oxford,  was  a 
tradesman  of  great  respectability,  forwarded  the  goods  in  question  by 
the  defendant's  wagon,  having  directed  the  parcel  to  **Mr.  James  Par- 
ker, High  Street,  Oxford."  The  defendant's  porter  at  Oxford,  knew 
Wilham  Parker  of  High  Street,  at  whose  house  he  had  delivered  parcels, 
(it  beuig  the  course  of  defendant's  office  to  deliver  par^'^^ls  at  the  house 
of  the  consignee ;)  and  on  the  morning  after  the  arrival  of  the  parcel, 
went  to  this  Parker,  and  informed  him  of  the  circumstance.  Parker 
said  he  expected  no  parcel.  Shortly  afterwards,  a  person  came  to  the 
defendant's  office;  where,  seeing  the  parcel  directed  as  before  men- 
tioned, he  claimed  it  as  his  own,  and  on  his  paying  the  carriage,  the 
parcel  was  delivered  to  him.  The  porter  had  before  delivered  to  this 
person  parcels  directed  for  Mr.  Parker,  Oxford,  to  be  left  till  called  for. 
Many  persons  of  the  name  of  Parker  reside  in  Oxford,  but  none  of  that 
name  was  at  this  time  residing  in  High  Street,  except  Mr.  William 
Parker,  the  printseller,  the  person  to  whom  the  porter  addressed  himself 
as  above  stated.  The  plaintiffs  having  soon  discovered  that  they  had 
been  imposed  upon,  Brooks,  one  of  them,  wrote  to  the  defendant,  desir- 
ing, that  should  the  person  who  had  claimed  tlie  parcel  in  question  be 
found,  he  might  be  detained  as  a  swindler;  and  soon  afterwards,  in  a 
conversation  with  a  servant  of  the  defendant  at  his  office  in  Oxford, 
suggested  the  same  course,  saying,  he  had  no  doubt  the  parcel  had 
been  delivered  to  the  man  who  ordered  it.  In  another  conversation  at 
the  same  office,  he  said  that  if  they  could  produce  to  him  the  man 
who  had  the  parcel,  he  had  done  with  the  defendant.  After  this,  the 
book-keeper  wrote  to  Brooks,  informing  him,  that  the  person  respecting 
whom  he  inquired,  when  in  Oxford,  had  been  there,  and  was  expected 
again  in  a  short  time ;  that  the  defendant  could  not  detain  him,  as  he 
had  not  a  sufficient  charge  to  make,  but  suggested,  that  if  Brooks  attend- 
ed, he  might  procure  a  warrant  to  apprehend  him.  Brooks  wrote  in 
answer,  that  as  the  parcel  was  not  delivered  according  to  the  direction 
on  it,  he  had  no  claim  on  Mr.  Parker,  but  should  consider  the  defend- 
ant responsible  for  the  value  of  the  parcel.  It  appeared  that  some  at- 
tempts were  made  by  the  book-keeper  and  others  connected  with  the 
office  to  detain  the  swindler,  which  attempts  failed.  The  parcel  was 
worth  about  89/.,  and  the  following  notice  was  in  a  conspicuous  part  of 
the  defendant's  office  in  London:  "Take  notice,  tliat  the  proprietors  of 
the  public  carriages,  who  transact  their  business  at  this  office,  will  not 
be  answerable  for  any  packages  containing  cash,  bank  notes,  bills,  jewels, 
plate  or  watches,  however  small  the  value  may  be,  or  for  any  package 
of  more  than  five  pounds  value,  if  lost  or  damaged,  unless  the  same  is 
specified  when  delivered  into  the  office;"  The  value  of  the  plaintiffs' 
parcel  was  not  specified,  but  their  porter,  who  could  read,  swore  he 
never  saw  the  notice.  Dallas,  C.  J.,  stated  to  the  jury,  that  there  were 
two  questions  for  their  opinion.  The  first  arising  upon  the  notice.  The 
second,  whether  there  had  been  gross  negligence  on  the  part  of  the  de- 
fendant.    The  learned  judge  observed  that,  in  one  view  of  the  case,  il 
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might  not  be  necessary  for  the  jury  to  consider  the  first  question  :  for 
that,  if  notice  was  given,  and  there  had  been  gross  negligence  on  the 
part  of  the  defendant,  the  defendant  was  liable  ;*  and  he  directed  the 
jury  to  consider,  whether,  under  the  circumstances,  the  defendant  had 
been  guilty  of  gross  negligence  or  not ;  explaining  to  them,  that,  if  the 
defendant  and  his  servants  had  not  taken  llie  same  care  of  the  property 
as  a  prudent  man  would  have  taken  of  his  own,  he  had  been  guilty  of 
gross  negligence.t 

The  jury'found  a  verdict  for  the  plaintiff. 

Pc//,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground,  first,  that  the 
question  of  notice  ought  to  have  been  pointed  out  to  the  consideration 
of  the  jury,  inasmuch  as  conduct  which  would  amount  to  gross  negli- 
gence with  respect  to  a  parcel  of  great  value,  might  be  reasonable  care 
with  respect  to  a  parcel  of  small  value,  and  the  defendants  were  not 
warned  as  they  ought  to  have  been,  that  the  plaintiflPs  parcel  was  of 
great  value.  Secondly,  that  the  learned  Judge  had  not  directed  the  at- 
tention of  the  jury  to  the  letter  and  conversations,  by  which  one  of  the 
plaintiffs  directed  the  defendant  to  apprehend  the  person  who  had  taken 
the  goods;  and  from  which  it  might  be  collected,  that  the  plaintiffs 
considered  the  defendant  not  responsible  for  the  loss.  Thirdly,  that 
the  property  in  the  goods  was  not  in  the  plaintiff  but  in  the  consignee. 
On  the  first  point.  Pell  cited  the  words  of  Baylev,  J.,  in  Balson  v. 
Donovan,  4  B.  &  A.  35.  "I  left,  I  believe,  these  two  questions  to  the 
jury;  first,  whether  the  plaintiffs  dealt  fairly  by  the  defendants,  in  not 
apprising  them  that  the  box  contained  articles  of  value ;  and  secondly, 
whether  in  the  case  of  a  parcel  of  such  value  as  the  defendants  might 
fairly  expect  this  to  be,  there  was  gross  negligence  in  the  defendants  ;*' 
and  urged,  that  the  carrier  had  a  right  to  suppose  the  worth  of  the 
parcel  less  than  5/.,  because  it  was  booked  and  entered  only  as  a  parcel 
of  less  value. 

Dallas,  C.  J.  I  certainly  did  state  at  the  trial,  that  this  was  a  ques- 
tion of  importance,  and  I  think  so  now ;  but  not  in  the  view  which  my 
Brother  Pelly  has  taken  of  the  case,  or,  because  I  feel  any  difficulty  in 
coming  to  a  decision  on  it ;  for  at  the  conclusion  of  the  cause,  I  did 
not  feel,  nor  did  the  special  jury,  one  instant  of  hesitation.  I  agree  that 
the  case  is  of  importance  to  the  rights  of  carriers:  but  it  is  also  im- 
portant with  respect  to  their  obligations,  and  the  rights  of  the  public. 

A  person  calls  on  the  plaintiffs,  and  orders  goods  for  a  respectable 
tradesman,  Mr.  Parker,  of  the  High  Street,  Oxford.  The  plaintiffs 
having  had  no  previous  dealings  with  this  tradesman,  or  the  party  or- 
dering the  goods,  pause ;  but  having  found,  on  hiquiry,  that,  among  the 
various  persons  bearing  the  name  of  Parker  at  Oxford,  Mr.  Parker  of 
the  High  Street  was  well  known  for  his  respectability,  they  direct  the 
parcel  to  him ;  and  the  very  use  of  the  address,  added  to  the  name, 
was  to  insure  a  requisite  degree  of  caution ;  for  the  parcel  was  not 
directed  to  J.  Parker,  Oxford,  but  to  Mr.  James  Parker,  High  Street, 
Oxford. 

*  See  Garnett  v.  WiUan,  6  B.  dc  A.  63,  and  the  caws  there  cited. 
f  See  Bulwm  ▼.  Donovan,  4  B.  dc  A.  80,  per  But,  J. 
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When  the  parcel  arrived,  the  carrier  very  well  understood  that  it 
was  his  duty  to  deliver  it  as  directed;  and  it  had  been  the  course  of 
liis  office  to  deliver  parcels  at  the  house  of  the  consignees.  This  Mr. 
Parker  of  the  High  Street  had  received  goods  from  them  at  his  house: 
indeed,  the  porter  of  the  office  met  Mr.  Parker  himself,  and  upon  say- 
ing he  had  a  parcel,  was  expressly  told  by  Parker,  that  he  expected 
none,  and  knew  nothing  about  it. 

I  stated  to  the  jury  that  the  duty  of  carriers  might  be  different  under 
different  circumstances.  A  part;el  might  be  directed  to  be  left  till  called 
for;  it  might  be  directed  to  a  consignee  at  a  large  town,  withou 
the  name  of  any  street,  as  was  the  case  in  a  cause  before  Abbott,  J., 
Birkett  v.  WilLan^  2  B.  &  A.  356,  where  the  parcel  was  directed  to 
"J.  Worthy,  Exeter;'' and  where  the  carrier  having  delivered  it,  on 
payment  of  the  carriage  to  one  who  told  him  that  he  had  been  sent  for 
it  by  a  person  whom  he  did  not  know,  hut  who  was  in  the  street,  was 
holden  to  be  chargeable  with  the  consequences  of  gross  negligence, 
though  the  goods  were  above  the  value  mentioned  in  the  public  notice, 
and  although  they  had  not  been  specially  insured  and  entered.  But  I 
told  the  jury  that  I  would  not  enter  into  cases  of  difficulty,  because, 
here,  the  parcel  was  not  so  directed,  but  was  directed  to  be  delivered  at 
a  particular  place.  So  that  the  jury  had  only  to  consider,  whether  the 
carrier  was  guilty  of  gross  negligence  in  not  delivering  the  parcel  at 
that  place ;  for  it  is  clear,  from  a  case  in  4  Price,  Bodenham  v.  Bennett, 
4  Price,  31,  that  the  carrier  is  bound,  not  only  safely  to  convey,  but 
safely  to  deliver  a  parcel  at  the  place  to  which  it  is  directed ;  per  Wood 
B.,  Bodenham  v.  Bennett,  Now,  after  the  attention  of  the  porter  had 
been  drawn  to  the  circumstances  of  the  case,  after  Mr.  Parker,  of  High 
Street,  had  refused  the  parcel,  and  the  carrier  was  required  by  a  per- 
son calling  himself  Parker,  whose  residence  was  unknown  to  him,  to 
deliver  the  parcel,  ought  he  not  to  have  paused,  and  to  have  inquired 
on  what  authority  the  stranger  made  such  a  demand  ?  I  said,  if  this 
was  not  negligence,  there  must  be  an  end  of  carrying  for  hire;  for  who 
would  be  safe,  if  a  carrier  is  to  deliver  to  a  person,  whose  residence  is 
unknown  to  him,  a  parcel  directed  to  a  known  place  of  residence?  I 
therefore  thought  this  a  case  of  gross  negligence ;  but  I  did  not  leave 
it  to  the  jury  as  a  case  of  gross  negligence,  without  explaining  to  them 
what  gross  negligence  was ;  and  I  explained  it  to  them  in  the  very 
words  of  my  Brother  Best,  who  observed  that  such  an  explanation 
had  been  omitted  by  my  Brother  Bayley,  in  Batson  v.  Donovan.  I 

The  jury  were  clearly  of  opinion,  that  the  carrier  was  guilty  of  gross 
negligence.  I  did  not  minutely  direct  the  attention  of  the  jury  to  the 
point  touching  notice,  nor  did  I  detail  the  evidence  as  to  what  passed 
after  the  loss,  thinking  observation  on  these  points  unnecessary  aftei 
proof  of  gross  negligence. 

Park,  J.  The  chief  ground  of  the  application  for  a  new  trial,  is, 
that  evidence  of  matters  which  occurred  subsequently  to  the  delivery 
of  the  parcel,  was  not  distinctly  pointed  out  to  the  notice  of  the  jury, 
but  I  think  that  this  was  unnecessary,  because  whatever  the  opinion  of 
the  plaintiffs  might  have  been  as  to  their  right  of  recovery  against  A. 
or  B.,  the  real  question  was,  whether  the  defendant  and  his  servants 
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had  been  guilty  of  gross  negligence  in  the  delivery  of  the  parcel ;  if 
they  were  guihy  of  gross  negligence,  the  opinions  of  the*  pbintiffs 
would  not  destroy  their  case.  The  objection  made  to  the  plaintiffs' 
right  of  action,  on  the  ground  that  the  property  in  the  goods  had  passed 
out  of  him  to  the  consignee,  does  not  apply  to  a  C4ise  bottomed  in  fraud, 
in  which  there  has  been  no  sale.  I  think  that  the  case  was  properly 
left  to  the  jury,  and  that  they  have  properly  concluded,  that  this  was  a 
case  of  gross  negligence. 

BuRRouGH,  J.  Carriers  are  constantly  endeavouring  to  narrow  their 
responsibility,  and  to  creep  out  of  their  duties ;  and  I  am  not  singular 
in  thinking  that  their  endeavours  ought  not  to  be  favoured.  The  ques- 
tion here  is,  whether  there  was  gross  negligence.  I  think  there  was, 
and  I  am  of  opinion  that  the  case  was  properly  left  to  the  jury,  and  that 
they  have  given  a  proper  verdict. 

RiCHARDsoir,  J.  I  am  satisfied  both  as  to  the  law  and  the  facts  of 
this  case.  There  was  clearly  a  property  in  the  plaintiffs,  entitling  them 
to  sue,  as  they  had  been  imposed  on  by  a  gross  fraud.  With  respect 
to  the  direction  to  the  jury,  there  was,  I  think,  gross  negligence  on  the 
part  of  the  carrier:  nor  do  I  think  that  the  letters  or  conversation  of 
Brooks  amounted  to  a  waiver  of  the  right  of  the  plaintiffs  to  recover 
the  value  of  the  parcel  from  the  defendant. 

Then,  as  to  notice  of  the  value  of  the  parcel,  such  notice  may  be 
material  in  certain  cases ;  as  it  was  in  Batson  v.  Donovan^  where  a 
great  value  was  contained  in  a  small  compass,  the  parcel  consisting  of 
bills,  cheques,  and  notes,  to  the  value  of  4072/.;  but  here  the  parcel  was 
bulky,  and  not  of  any  extraordinary  value :  it  was  directed,  not  gener- 
ally, but  to  a  specific  place ;  and  the  carrier  is  bound  to  exercise  equal 
diligence  in  all  cases,  and  to  deliver  the  parcels  intrusted  to  his  care 
according  to  direction. 

Rule  refused. 


BOASE  V.  JACKSON.— p.  185. 

Demise  to  A.  of  a  slate  pit  at  B.,  and  stone  qoarries  at  C,  to  hold  to  A.  the  slate  pit  at  B., 
from  the  26th  of  March,  1816,  for  the  term  of  14  yean,  and  the  stone  quarries  at  C,  from  the 
29th  8epL,  1817,  for  the  term  of  fourteen  years,  paying  for  the  slate  pit  the  yearly  rent  of 
70il,  and  for  the  stone  quarries  the  yearly  rent  of  ISOiL  The  ad  valorem  stamp  on  the  first 
skin  of  the  lease  was  8iL,  with  a  progressive  duty  of  U  on  the  other  skins.  It  appeared 
that  possession  could  not  be  given  iif  the  stone  quarries  at  the  same  time  with  the  slate 
pit,  nor  till  the  time  mentionetl  in  the  lease.  The  Court  being  of  opinion  that  no  fraud 
was  intended :  Held,  that  this  lea^  was  properly  stamped  under  65  Geo.  3,  c.  184. 

Covenant.  At  the  trial  of  this  cause,  before  Dallas,  C.  J.  (Mid- 
dlesex sittings  after  Michaelmas  term  last),  a  lease  was  produced,  by 
which  the  plaintiff  demised  to  the  defendant  a  slate  pit  or  slate  quarry, 
at  the  north  end  of  Swithland,  and  also  certain  stone  quarries  in  or 
upon  Mount  Sorrel  Hills  in  the  county  of  Leicester,  to  hold  to  the 
defendant  from  the  respective  periods  thereinafter  mentioned ;  viz.  the 
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elate  pit  situated  at  Swithland,  from  the  25th  March,  1815,  for  the 
term  of  fourteen  years,  and  the  stone  quarries  at  Mount  Sorrel  Hills, 
from  the  29th  September,  1817,  for  the  term  of  fourteen  years  thence 
next  ensuing,  paying,  in  respect  of  the  slate  pit  in  Swithland,  the 
yearly  rent  of  70/.,  and  paying,  in  respect  of  the  stone  quarries  and 
premises  at  Mount  Sorrel  Hills  and  Mount  Sorrel,  the  yearly  rent  of 
130/.  It  appeared  that  there  had  been  some  dispute,  whether  the  de- 
fendant or  some  other  person  was  to  have  the  stone  quarries,  and  that 
possession  could  not  be  given  till  the  time  mentioned  in  the  lease. 
The  ad  valorem  stamp  on  the  first  skin  of  the  lease  being  3/.,  with  a 
progressive  duty  of  1/.  on  the  other  skins  (a  sufficient  duty  on  the 
aggregate  amount  of  the  two  rents  reserved),  the  counsel  for  the  de- 
fendant objected,  that,  as  the  lease  contained  two  reddendums  for  dis- 
tinct properties  at  different  rents,  for  different  terms  of  years,  to  com- 
mence and  conclude  at  different  periods,  the  stamp  duties  to  whick 
the  two  rents  would  have  been  subject,  had  they  been  reserved  by  dif- 
ferent instruments,  should  have  been  imposed  on  this  lease ;  in  which 
case  the  rent  of  70/.  would  have  been  subject  to  the  ad  valorem  duty 
of  1/.  10«.  on  the  first  skin,  and  the  rent  of  130/.  n^ould  have  been 
subject  to  an  ad  valorem  duty  of  2/. ;  and  that,  therefore,  the  lease 
was  not  properly  stamped,  as  required  by  stat.  55  Geo.  3,  c.  184.  The 
jury  found  a  verdict  for  the  plaintiff,  Dallas,  C.  J.,  having  reserved 
the  point  for  the  opinion  of  this  Court.     And  now, 

VaughaUj  Serjt,  moved  to  set  aside  this  verdict  and  enter  a  nonsuit, 
on  the  grounds  above  mentioned ;  but  the  Court,  saying  that  no  fraud 
was  intended,  and  that  the  whole  was  manifestly  one  transaction, 
rejected  the  application.  Vaiighan  took  nothing  by  his  motion. 


COCKELL  and  Another  v.  GRAY  and  Another.— p.  186. 

Covenant  to  pay  (among  other  initalmenta)  an  instalment  within  twelve  calendar  monthi 
from,  ^.  On  the  record  the  word  "calendar"  waa  omitted ;  but  the  reconl  aUted  correctlj 
the  time  of  payment  of  other  previous  and  subsequent  instalments,  without  omitting  tbt 
word  **  calendar  :*'  HtM,  that  this  was  no  variance. 

Covenant  to  pay  (among  other  instalments)  an  instalment  of  two 
shillings  in  the  pound,  within  twelve  calendar  months  from  the  date  of  I 

the  deed.     On  the  record  the  word  "calendar"  was  omitted,  but  the  j 

record  stated  correctly  the  time  of  payment  of  other  previous  and 
subsequent  instalments,  without  omitting  the  word  « calendar."  At 
the  trial,  before  Dallas,  C.  J.,  (London  sittings  after  Michaelmas  term 
last)  the  jury  found  a  verdict  for  the  plaintiffs,  the  learned  Judge  giving 
leave  to  the  defendants  to  move  to  set  it  aside  and  enter  a  nonsuit. 
Accordingly, 

-Pe//,  Serjt.,  now  rested  his  motion,  on  the  ground,  that  "months'* 
in  law  were  to  be  considered  as  lunar  months,  and  that  the  omission  of 
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the  word  " calendar'*  in  the  record,  constituted  a  fatal  variance;  and 
he  cited  Jocelyn  v.  Hawkins.^    But 

The  Court  held,  that  the  meaning  of  the  word  "months'*  must  de- 
pend on  the  intention  of  the  parties,  and  they  adduced  many  instances, 
in  commercial  matters,  where  a  calendar  month  was  always  intended; 
as  in  bills  of  exchange  payable  so  many  months  after  date,  or  in  in- 
surances effected  for  six  months;  and  thniking  that  the  parties  to  this 
deed  clearly  intended  calendar  months,  they  refused  to  disturb  the  ver- 
dict ;  and  Pell  took  nothing. 

Rule  refused.! 

*  I  Str.  446 ;  and  see  Laeon  v.  Hooper,  6  T.  R.  S24;  BUhop  of  Petersborough  t.  Catesby, 
Gro.  Jac  166;  BarktdaU  v.  Morgan^  4  Mod.  185;  Rex  ▼.  Adderly^  Doug.  463;  Rex  v. 
Ptckham,  Garth.  406. 

t  See  Lang  ▼.  Gait,  1  M.  ds  8.  Ill,  and  Titus  ▼.  Preston,  1  Str.  652. 


WHITELEGGE  v.  RICHARDS,  Gent.— p.  188. 

An  order  drawn  up  in  the  name  of  the  Gourt,  by  an  officer  of  a  court  of  justice,  is,  until 
amended  or  set  aside,  the  order  of  the  Gourt  Therefore,  where  an  officer  of  the  Insol- 
▼ent  Debtor's  Gourt,  instead  of  drawing  up  an  order  for  the  further  imprisonment  of  an 
insolvent,  parroant  to  the  decision  of  the  Gourt,  drew  up  an  order  for  hu  discharge,  and 
the  insolvent  was  thereon  discharged,  the  order  not  having  been  amended  or  set  aside: 
Htld^  on  demurrer  to  the  declaration,  that  no  action  Iny  by  a  creditor  of  the  insolvent 
against  the  officer,  though  the  declaration  stated  that  the  officer  wrongfully,  falsely,  and 
unlawfully,  made  out  and  issued  such  order,  purporting  to  be  an  order  from  the  Gourt. 

The  declaration  stated  that  the  plaintiff,  on  the  24th  October,  in  the 
first  year  of  the  King,  in  the  Court  of  Common  Please  at  Lancaster, 
recovered  against  Strettell  Chorlton  90/.  Ws,  4(/.,  damages  and  costs; 
that  on  the  21st  June,  in  the  year  aforesaid,  in  the  said  court,  (the  said 
action  then  pending  in  the  said  court,)  upon  application  of  Strettell 
Chorlton's  bail  to  surrender  their  principal,  it  was  ordered  by  the  Court 
that  Strettell  Chorlton  should  be  forthwith  committed  to  the  custody  of 
the  keeper  of  the  jail  of  the  county  of  Lancaster,  as  to  the  said  action, 
and  that  his  bail  from  their  recognizances  should  be  wholly  discharged; 
and  Strettell  Chorlton  was  thereupon  committed  to  the  custody  of  the 
said  keeper,  as  to  the  said  action,  and  remained  in  his  custody,  as  to  the 
said  action,  from  thence  until  the  discharge  of  Strettell  Chorlton, 
that  Strettell  Chorlton  being  so  in  custody,  on  the  7th  November,  1820, 
applied,  by  petition,  to  the  Court  for  relief  of  Insolvent  Debtors,  for 
his  discharge  from  such  confinement,  according  to  the  provisions  of  the 
act  in  such  case  made  and  provided ;  and  that  the  Court  ibr  relief  of 
Insolvent  Debtors,  on  the  13th  November,  in  the  year  aforesaid,  ordered 
that  the  said  prisoner,  instead  of  being  brought  before  the  Court  for 
relief  of  Insolvent  Debtors  for  final  examination  touching  the  matters 
of  his  petition  and  schedule,  should  be  examined  touching  the  matters 
aforesaid,  before  his  Majesty's  justices  of  the  peace  for  the  county  of 
Lancaster,  in  open  court,  at  the  adjourned  general  quarter  sessions  of 


678  Whitelegge  v.  Richards.   H.  T.  1822.  [188 

the  peace  at  Lancaster,  on  the  2d  January  then  next ;  and,  in  case  il 
should  appear  to  the  justices  upon  such  examination,  or  by  evidence, 
that  the  prisoner  was  entitled  to  the  benefit  of  the  act,  then  that  the 
justices  slioutd  so  declare  and  adjudge,  and  should  certify  the  same  to 
the  Court  for  relief  of  Insolvent  Debtors ;  and  that,  in  case  it  should 
appear  to  the  justices  by  such  examination,  or  by  evidence,  that  the 
prisoner  had  contracted  any  debts,  against  which  he  should  seek  to  be 
discharged,  fraudulently,  or  without  any  reasonable  or  probable  expec- 
tations, at  the  time  of  contracting  the  same,  of  being  able  to  pay  the 
same,  or  should,  with  intent  to  conceal  the  state  of  his  affairs,  or  to  de- 
feat the  objects  of  the  said  act,  have  destroyed,  or  otherwise  wilfully 
prevented  the  production  of  any  books,  &c.  relating  to  such  of  his 
affairs  as  were  subject  to  investigation  under  the  act,  or  should  have 
kept  or  caused  to  be  kept,  false  books,  or  made  false  entries,  or  have 
wilfully  and  fraudulently  altered  or  falsified  any  sucn  books,  papers, 
or  writings,  or  should  in  any  respect,  have  been  guilty  of  fraud,  in  con- 
tracting, discharging,  or  concealing  any  debt  due  from  the  prisoner  to 
any  of  his  creditors,  or  should  have  fraudulently  made  away  with, 
charged,  mortgaged,  or  concealed  any  part  of  his  property,  of  what 
kind  soever,  either  before  or  after  the  commencement  of  his  imprison- 
ment, for  the  purpose  of  diminishing  the  sum  to  be  divided  among  his 
creditors,  or  of  giving  an  undue  preference  to  any  of  the  said  creditors, 
or  that  the  said  prisoner  should  have  put  any  of  his  creditors,  as  should 
have  proved  their  debts,  to  unnecessary  expense  by  any  vexatious  or 
frivolous  defence,  or  improper  delay  in  any  suit  for  recovering  the 
same,  or  that  the  said  prisoner  should  have  wilfully  or  fraudulently 
omitted  any  effects  or  property  whatever,  to  the  value  of  not  less  than 
20/.  in  the  whole  in  the  schedule,  which  the  said  prisoner  should  first 
have  delivered  into  that  court,  then  such  justices  should  so  declare  and 
adjudge ;  and  should  also  declare  and  adjudge,  in  like  maimer,  and 
subject  to  the  same  limitations  as  are  in  the  act  mentioned  and  imposed 
in  such  cases  upon  the  Court  for  relief  of  Insolvent  Debtors,  for  what 
period  of  time  the  prisoner  should  remain  in  actual  custody,  before  he 
should  be  discharged  from  custody,  by  virtue  of  the  said  act,  and  that 
the  justices  should  forthwith  certify  the  same  to  the  Court  for  relief  of 
Insolvent  Debtors ;  and  if  the  said  justices  should  be  of  opinion  that 
the  prisoner  was  so  entitled  to  be  discharged,  it  was  further  ordered, 
that  the  prisoner  should,  in  open  court,  before  the  said  justices,  sub- 
scribe and  take  the  oath  annexed  to  the  duplicate  of  the  schedule,  and 
should  execute  the  warrant  of  attorney  therewith  sent,  and  sealed  with 
the  seal  of  the  Court  for  relief  of  Insolvent  Debtors;  and  it  was  further 
ordered,  that  the  whole  of  the  proceedings  should  be  forthwith  returned 
by  the  justices  to  that  court.  The  plaintiff  then  averred,  that,  at  the 
adjourned  general  quarter  sessions  of  the  peace  for  the  county  of  Lan- 
c'lster,  holden  at  Lancaster,  on  the  2d  January,  in  the  1st  year  of 
George  the  IV.,  Strettell  Chorlton  was  examined  by  the  justices  of  the 
peace  then  and  there  assembled  at  the  sessions  in  open  court,  according 
to  the  form  of  the  statute  ;  and  afterwards,  the  justices  certified  to  tlnj 
^<^int  for  relief  of  Insolvent  Debtors,  that  the  prisoner  had  that  day, 
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pursuant  to  an  order  of  the  Court  for  relief  of  Insolvent  Debtors  and 
the  said  act,  been  examined  before  the  justices  there  assembled  in  open 
court,  at  the  then  present  general  quarter  sessions  of  the  peace,  touch 
ing  the  matters  of  his  petition  and  schedule,  mentioned  in  the  order, 
and  due  proof  having  been  made  before  the  justices  at  the  said  time 
and  place,  of  the  service  of  the  respective  copies  of  the  said  order, 
anc  such  other  notices  of  such  proceedings  as  were  required  by  the 
21si  section  of  the  said  act>  and  by  the  said  order  and  rules  of  Court 
thereto  annexed ;  and  the  prisoner  having  in  open  court,  before  the 
justices^  subscribed  and  taken  the  oath  annexed  to  the  duplicate  of  the 
schedule,  and  executed  a  warrant  of  attorney,  as  required  by  the  25th 
section  of  the  said  act,  the  said  justices  declared  and  adjudged  the 
prisoner  entitled  to  the  benefit  of  the  act,  as  to  all  the  creditors  of  the 
prisoner,  or  persons  claiming  to  be  creditors,  mentioned  and  described 
in  the  duplicate  of  the  said  schedule.  But  the  justices  further  de- 
clared and  adjudged,  that  the  prisoner  had  contracted  the  debt  due  to 
the  plaintifi*,  mentioned  in  his  schedule,  without  any  reasonable  ex- 
pectation, at  the  time  of  contracting  the  same,  of  being  able  to  pay  the 
same ;  and,  also,  that  he  had  put  the  plaintiff,  who  had  proved  his 
debt  in  the  manner  required  by  the  act,  to  uimecessary  expense,  by  a 
frivolous  defence,  in  an  action  at  law,  in  the  Court  of  Common  Pleas, 
at  Lancaster,  for  recovering  the  same  ;  and  the  justices,  therefore,  also 
declared  and  adjudged,  that  such  prisoner  should  remain  in  actual  cus- 
tody at  the  suit  of  the  plaintiff,  for  the  space  of  two  years,  before  such 
prisoner  should  be  discharged  from  custody  by  virtue  of  the  said  act. 
The  plaintiS"  then  averred,  that  the  certificate  was  afterwards,  in  due 
manner,  transmitted  and  delivered  to  the  Court  for  relief  of  Insolvent 
Debtors,  and  that  before  and  at  the  time  when  the  certificate  was  so 
transmitted  and  delivered,  the  defendant  was,  and  still  is,  a  clerk  and 
officer  of  the  Court  for  relief  of  Insolvent  Debtors,  before  then  ap- 
pointed by  the  same  Court;  and  that  it  was  the  duty  of  the  defendant, 
as  such  clerk  and  officer,  to  have  written  and  issued  a  certain  order  of 
the  Court  for  the  nUief  of  Insolvent  Debtors,  ordering  and  directing 
that  the  prisoner  should  be  discharged  from  custody  when,  and  so  soon 
as  he  should  have  been  in  such  actual  custody  for  the  full  period  of 
time  expressed  in  such  certificate  as  aforesaid.  Yet  that  the  defendant 
being  such  clerk  and  officer,  not  regarding  the  duty  of  his  office,  and 
intending  to  injure  the  plaintiff,  and  to  cause  Stretton  Chorlton  forth 
with  to  be  discharged  from  such  custody,  without  paying  or  satisfying 
the  said  damages  and  costs,  and  to  deprive  the  plaintiff  of  the  means 
of  recovering  the  same,  whilst  Strettell  Chorlton  remained  in  such  cus 
tody  as  aforesaid,  at  the  suit  of  the  plaintiff,  for  the  cause  aforesaid, 
and  whilst  the  said  damages  and  costs  were  wholly  unsatisfied  to  the 
plaiiititl,  on  the  13th  January,  1821,  without  any  authority  from  the 
Court  for  the  relief  of  Insolvent  Debtoi's,  wrongfully,  falsely,  and  nn 
lawfully  made  out  and  issued  an  order,  purporting  to  be  an  order  from 
the  Court  for  the  relief  of  Insolvent  Debtors,  dated  the  day  and  year 
last  aforesaid,  entitled  in  the  matter  of  the  petition  of  Strettell  Chorlton. 
a  prisoner  in  actual  custody  in  the  castle  of  Lancaster,  seeking  the  be- 
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nefit  of  the  act  passed  for  the  relief  of  Insolvent  Debtors,  and  directed 
to  the  keeper  or  jailer  of  the  said  jail  or  castle,  and  purporting  thereby, 
that  the  said  Court  for  relief  of  Insolvent  Debtors,  (upon  reading  a 
certificate  that  the  prisoner  had,  pursuant  to  an  order  of  that  court, 
been  heard  and  examined  touching  the  matter  of  his  petition  and  sche- 
dule mentioned  in  the  said  order,  and  declared  and  adjudged  entitled 
to  the  benefit  of  the  said  act,)  did  order  that  the  prisoner  should  be  dis- 
charged from  custody  as  to  the  plaintiff',  at  whose  suit  the  prisoner  was 
detained  in  the  custody  of  the  said  keeper  or  jailer :  whereas,  in  truth, 
and  in  fact,  the  Court  for  reUef  of  Insolvent  Debtors  did  not,  at  any 
time,  pronounce  any  such  order  as  last  aforesaid,  or  give  any  authority 
to  the  defendant  to  write,  make  out,  or  issue  the  same,  by  means 
whereof  the  last-mentioned  order  being,  on  the  16th  January,  1821, ex- 
hibited to  the  keeper  of  the  said  jail,  Strettell  Chorlton  was  thereupon 
forthwith  discharged  from  custody,  as  to  the  said  action,  and  suffered, 
and  permitted  to  go  at  large  wheresoever  he  pleased,  against  the  will 
of  the  plaintiff';  and  that  Strettell  Chorlton  did,  then  and  there,  go  from 
and  out  of  such  custody  wheresoever  he  pleased,  the  said  damages  and 
costs  then  and  still  being  and  remaining  wholly  unsatisfied  to  the  plain- 
tiff*, by  means  whereof  the  plaintiff*  had  been  greatly  injured,  and  hath 
lost  all  means  of  enforcing  payment  from  Strettell  Chorlton,  of  the  da- 
mages and  costs  aforesaid. 

The  declaration  contained  four  counts,  in  substance  the  same.     De- 
murrer and  joinder. 

Vaughan,  Serjt.,  for  the  defendant.  The  order  stated  jn  the  decla- 
ration is  the  order  of  the  Court,  and  not  of  the  officer,  and  the  officer 
is  not  responsible  to  any  individual  for  its  correctness,  but  only  to  the 
Court  for  the  due  discharge  of  his  duties,  since  under  the  2l8t  section 
of  the  Insolvent  Act  the  Court  is  directed  to  make  the  order,  not  the 
officer.  Then,  the  declaration  does  not  show  that  the  plaintiff*  has  any 
interest  in  the  detention  of  Chorlton,  which  can  entitle  him  to  sustain 
this  action.  By  the  Insolvent  Debtors*  Act,*  the  principle  of  the  com- 
mon law  is  altered,  the  arbitrary  discretion  of  a  creditor  to  detain  his 
debtor  is  taken  away,  and  where  the  debtor  has  been  guilty  of  miscon- 
duct, he  is  subjected  to  a  judicial  sentence,  as  in  any  other  case  of 
criminal  misdemeanor ;  the  plaintiff,  therefore,  is  not  deprived  of  any 
remedy  by  this  order,  nor  has  he  sustained  any  damage.  The  wrong 
complained  of  is  not  a  wrong  towards  an  individual ;  and  a  misfeasance 
of  this  kind  affecting  the  administration  of  public  justice  cannot  be  the 
subject  of  an  action.  Perhaps,  under  a  liberal  interpretation  of  the 
23d  section  of  the  Insolvent  Act,  which  enables  the  Court  to  set  aside 
an  order  fraudulently  obtained,  the  Insolvent  Debtors'  Court  might 
rescind  this  order  and  issue  another ;  but  the  order,  till  set  aside  or 
rescinded,  is  still  the  order  of  the  Court,  the  validity  of  which,  this 
Court,  having  no  jurisdiction  in  error  over  the  Insolvent  Debtors'  Court, 
cannot  dispute,  and  the  plaintiff  might  as  well  sue  the  Insolvent 
Debtors'  Court  itself,  as  the  defendant,  who  is  no  more  than  the  hand 

•  1  Geo.  4,  c.  119. 
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with  which  the  commissioners  act.  There  is  no  case  in  point.  In 
Smith  V.  Winfordy  Lutw.  96,  the  plaintiff  did  not  enter  the  issue  in 
due  time. 

Toddy y  Serjt.,  for  the  plaintiff.  The  order  in  question  is  not  pleaded 
as  being  an  order  of  Court,  but  as  purporting  to  be  an  order  of  Court, 
and  by  the  demurrer  it  is  admitted  that  it  was  no  order.  The  plaintiff 
has  sustained  an  injury  by  this  paper,  which  falsely  purported  to  be  an 
order,  and  the  injury  is  averred  in  the  declaration.  The  injury  is  the 
loss  of  that  gage  for  the  payment  of  his  debt,  which  he  possessed  in 
confining  the  person  of  his  debtor ;  for,  as  that  confinement  might  ulti- 
mately induce  the  debtor  to  procure  payment,  the  creditor  has  still  an 
interest  in  the  confinement,  notwithstanding  the  operation  of  the  In- 
solvent Debtors'  Act.  But  the  imprisonment  under  that  act  is  not 
altogether  penal,  for  the  prisoner  is  directed  in  the  act  to  be  detained 
at  the  suit  of  the  creditor,*  so  that  if  the  objections  which  have  been 
made  to  this  action  are  well-founded  they  would  apply  equally  to  an 
action  of  escape.  But  the  law  presumes,  that  a  creditor  may  derive 
advantage  from  the  imprisonment  of  his  debtor;  and  the  defendant, 
who  has  wrongfully  issued  for  the  debtor's  discharge  a  paper  which  is 
not  an  order  of  court,  must  be  answerable  for  the  plaintiff's  loss. 
Here  too  there  is  an  allegation  of  malice,  under  the  word  wrongfully^ 
{Drewe  v.  CouUon,  1  East,  563,  n.,)  which,  by  the  demurrer,  is  admitted 
to  be  true. 

Vaughatij  in  replv.  The  plaintiff  has  no  interest  in  the  debtor's 
detention,  because  all  his  effects,  future  as  well  as  present,  are  assigned 
to  his  creditors ;  and  detention  with  a  view  to  obtain  satisfaction,  can 
only  be  of  advantage  where  the  debtor  still  retains  property,  which,  by 
such  means,  he  may  be  induced  to  transfer :  so  that  this  action  cannot 
be  considered  in  the  same  light  as  an  action  of  escape,  in  which  the 
plaintiff  obtains  damages  for  the  loss  of  a  security  in  his  debtor's  per- 
son, which  might  ultimately  have  been  beneficial  to  him.  Malice  is  no 
part  of  the  cause  of  action  in  such  a  case  as  the  present,  and  would 
not  form  part  of  the  proof  at  the  trial ;  because  the  defendant,  if 
liable  at  all,  is  liable  for  the  misfeasance,  whether  accompanied  with 
malice  or  not.  As  to  the  prisoner's  being  detained  at  the  suit  of  the 
creditor,  that  expression  is  only  meant  to  operate  as  a  designation  of 
the  person,  and  does  not  alter  the  penal  nature  of  the  imprisonment. 

Cur.  adv,  vult. 

And  now, 

Dallas,  C.  J.,  delivered  the  following  judgment. 

This  case  has  been  so  recently  before  the  Court,  that  it  will  be  suffi- 
cient to  refer  to  the  pleadings  as  they  appear  on  the  face  of  it. 

The  question  for  our  decision  is,  whether  the  declaration  be  substan- 
tially good  ? 

In  the  argument  at  the  bar,  much  has  been  gone  into,  and  properly, 
which,  however,  upon  the  view  we  take  of  the  subject,  it  will  not  now 
be  necessary  to  consider. 

•  S.  17. 
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It  is  sufficient  to  say,  with  reference  to  the  single  ground  of  our  de- 
cision, that  the  defendant,  in  each  of  the  counts,  is  stated  to  have  been, 
at  the  time  of  the  act  complained  of,  an  officer  of  the  Court  of  Insol- 
vent Debtors,  and,  that  it  was  his  duty,  as  such,  to  draw  up  and  issue 
orders  of  the  Court,  such  orders  when  issued,  deriving  effect  from  the 
authority,  and  as  the  act  of  the  Court. 

It  must,  or  may  occasionally  happen  to  such  officer,  as  to  every 
person  in  a  similar  situation,  to  draw  up  rules  and  orders  erroneously , 
and,  in  every  court,  the  instance  is  familiar  of  applications  being  made 
to  amend  rules  and  orders,  so  as  to  make  them  conformable  to  that 
which  was  originally  pronounced,  or  to  what  originally  the  rule  or  or- 
der ought  to  have  been. 

But,  until  such  application  and  furtlier  order  thereon,  the  rule  or  or- 
der issued  remains  an  act  of  the  Court  itself.  In  this  instance  no 
amendment  or  change  has  been  made,  and,  not  having  been  made,  the 
order  in  question  remains  upon  the  face  of  it  the  order  of  the  Court. 

The  declaration  alleges,  that  the  defendant  made  and  issued  a  cer- 
tain order,  purporting  to  be  an  order  of  the  Court ;  treating  it,  there- 
fore, as  an  ord5r,  in  itself,  averring  only  that,  in  fact,  no  such  order 
was  made  out ;  but,  appearing  to  be  an  order,  and  being  by  the  decla- 
ration averred  as  purporting  so  to  be,  we  think  it  must  be  taken  as 
such,  not  having  been  repudiated  or  disclaimed  by  the  court  itself;  and, 
consequently,  that  the  action  cannot  be  maintained. 

To  this  point  we  confine  our  decision,  not  meaning  to  give  any  opi- 
nion, whether,  under  different  circumstances,  and  if  so,  under  what 
circumstances,  such  an  action  can  be  maintained.  It  is  sufficient  to 
say,  that  in  this  case  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant  accordingly. 


(IN  THE  EXCHEQUER  CHAMBER .*) 
The  KING  v.  THOMAS  WATTS.— p.  197. 

The  prisoner  baring  promised  in  payment  for  some  goods  an  acceptance  by  a  London 
banker,  ga^e  a  bill  addressed  to,  and  purporting  to  be  accepted  by,  Williams  and  Co., 
No.  8,  Birohin  lane,  London ;  it  was  proved  that  Williams,  Burgess  and  Co.,  of  No. 
20,  Birohin  lane,  had  not  accepted  the  bill,  and  that  no  other  bankers  of  the  name 
of  Williams  and  Co.  were  known  in  London ;  but  no  evidence  was  adduced  to  shoir 
that  Williams  and  Co.,  of  No.  8,  Birohin  lane,  had  not  accepted  the  bill :  Held,  timt 
there  was  no  forgery  proved  against  the  prisoner,  by  ten  judges  against  one,  Baylky, 
J.,  abtenU, 

The  prisoner  was  tried  before  Best,  J.,  at  the  last  assizes  for  Devon. 
The  first  count  of  the  indictment  was  for  forging  at  East  Stonehouse, 
on  the  6th  April,  1821,  an  acceptance  by  Messrs.  Williams  and  Co.,  to 
a  certain  bill  of  exchange,  as  follows,  viz. 

*  The  publication  of  this  case,  which  was  decided  in  Hilary  term  last,  was  unavoidably 
postponed  till  the  present  time. 
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No.  117.     200/.  March  28th, 

Swansea  Bauk,  1821. 
Two  months  after  date,  pay  to  Mr.  John  Tipper,  or  order,  two  hun 
dred  pounds  for  value  received. 

Hy.  Williams  and  Co 
To  Messrs.  Williams  and  Co., 

Bankers,  Birchin  Lane,  London. 

3 

With  intent  to  defraud  Thomas  Baylis,  John  Rutledge,  and  Jonathan 
Ramsey. 

The  second  count  was  for  uttering  and  publishing  as  true  the  said 
forged  acceptance  on  the  said  bill  of  exchange,  knowing  the  same  to 
be  forged,  with  a  like  intent. 

He  was  acquitted  on  the  first,  and  convicted  on  the  second  count. 

It  was  proved  that,  in  April  last,  the  prisoner  purchased  of  the  pro- 
secutors, wheat  to  the  amount  of  240/.  At  the  time  he  made  the  pur- 
chase, he  agreed  to  pay  by  the  acceptance  of  a  London  banker.  Be- 
fore the  wheat  was  delivered  to  him,  he  produced  to  the  prosecutors  a 
bill  in  these  words  and  figures: 

No.  117.     200/.  March  28rh, 

Swansea  Bunk,  1821. 
Two  months  after  date,  pay  to  Mr.  John  Tipper,  or  order,  two  hun- 
dred pounds  for  value  received. 

H.  Williams  and  Co. 
To  Messrs.  Williams  and  Co., 

Bankers,  3,  Birchin  Lane,  London. 

3 

Accepted,  Williams  and  Co. 

He  was  asked  how  he  proposed  to  pay  the  remainder  of  the  money, 
and  said  he  would  draw  on  the  same  bankers  for  the  balance;  he  then 
drew  the  following  bill  in  the  prosecutors'  compting  house. 

40/. 

South  Tawton,  April  6th,  1821. 

Two  months  after  date,  pay  to  our  order  forty  pounds  for  value  r^ 
ceived,  as  advised  by 

Swansea  Bank.  Thomas  Watts, 

For  P.  Watts  and  Co. 
To  Messrs,JWilliams  and  Co., 

Bankers,  Birchin  Lane,  London. 

t 

Accepted,  Williams  and  Co. 

He  said  he  would  send  this  bill  to  London  to  get  it  accepted.  It 
was  afterwards  sent  back  to  the  prosecutors,  accepted  as  it  now  ap- 
pears. 

Whilst  he  was  drawing  the  bill,  one  of  the  prosecutors  asked  him,  if 
Williams  and  Co.,  the  acceptors,  were  Williams,  Burgess  and  Co.  The 
prisoner  said,  the  acceptors  were  Williams,  Burgess  and  Co.  Prose- 
cutor said  it  was  improbable  there  should  be  two  firms  of  the  same 
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name  m  the  same  street,  and  prisoner  answered  it  was  improbable. 
The  figure  3,  which  stands  between  the  words  bankers  and  Birchia 
Lane  in  the  200/.  bill,  was  not  then  on  the  bill.  The  witnesses  did  noi 
observe  whether  the  small  figure  3  in  the  corner  was  on  the  bill  at  this 
time.  It  Appeared  to  a  witness  acquainted  with  bills,  not  to  be  a  part 
of  the  address,  but  was  like  a  figure  that  the  holders  of  bills  sometimes 
put  on  them  before  they  leave  them  for  acceptance.  But  the  person 
who  presented  this  bill  had  not  observed  whether  it  was  on  the  bill 
when  he  presented  it  for  payment  or  not.  A  person  to  whom  he  pre- 
sented the  bill,  at  the  house  No.  3,  Birchin  Lane,  took  this  bill  behind 
a  desk,  and  had  an  opportunity  of  writing  on  it  one  or  both  of  these 
figures. 

But  the  person  who  presented  it  did  not  observe,  when  he  received 
the  bill  back,  whether  either  of  these  figures  were  then  on  it. 

There  are  London  bankers  at  No.  20,  Birchin  Lane,  of  the  names  of 
Williams,  Burgess  and  Co.,  who  usually  accept  bills  in  the  firm  of 
Williams  and  Co.  This  bill  was  not  accepted  by  that  firm.  No  other 
bankers  of  the  names  of  Williams  and  Co.  were  known  to  carry  on 
business  in  Birchin  Lane,  nor  were  there  any  other  London  bankers 
under  that  firm.  The  words  «  Williams  and  Co."  were  on  a  brass  plate 
on  the  door  of  No.  3.  There  was  no  evidence  to  show  by  whom  these 
bills  were  accepted. 

The  prisoner  proved  that  three  bills  in  the  following  form  had  been 
paid  at  No.  3,  Birchin  Lane,  viz. : 

No.  345.     30/. 

South  Tawton,  March  5th,  1821. 

Two  months  after  date,  pay  to  our  order  thirty  pounds  for  value  re- 
ceived. Thomas  Watts, 

For  P.  Watts  and  Co. 
Messrs.  Williams  and  Co., 

Bankers,  Swansea. 

Accepted,  Messrs.  Williams  and  Co., 
Payable  at  No.  3,  Birchin  Lane,  London. 

Best,  J.,  left  it  to  the  jury  to  say,  whether  the  acceptance  of  the  200/. 
Vill  was  the  acceptance  of  any  London  bankers. 

The  question  for  the  opinion  of  the  Judges  was,  whether  the  priso 
ner  was  properly  convicted.     There  was  also  a  further  question,  viz. ; 
whether,  considering  the  manner  in  which  the  bill  is  stated  in  the  in- 
dictment, it  was  necessary  for  the  prosecutors  to  prove,  that  the  3  in 
the  corner  was  on  the  bill  when  it  was  tendered  in  payment. 

Williams^  C.  F.,  for  the  prisoner.  No  evidence  has  been  adduced  to 
show,  that  the  acceptance  which  the  prisoner  is  charged  with  having 
forged,  was  not  the  acceptance  of  those  persons  whose  acceptance  it 
purports  to  be;  namely,  the  acceptance  of  Williams  and  Co.  of  No.  3, 
Birchin  Lane;  if  the  acceptance  was  written  by  them,  the  circumstance 
of  their  not  being  bankers  would  not  render  the  prisoner  guilty  of  a 
fojgery.  The  jury  indeed  have  found  that  he  did  not  foi^e  the  ac- 
ceptance, and  even  wilful  misrepresentation  made  after  the  uttering  a 
bill,  will  not  render  that  a  forgery  which  was  not  so  at  the  time  when 
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the  bill  was  drawn.  Rex  v.  fVebb  ;*  Walker^s  case,  Russell,  1420; 
Hcvay^s  case,  2  East,  P.  C.  856.  Secondly,  there  is  a  variance  in  the 
setting  out  of  the  bill  on  record,  no  evidence  having  shown  that  the 
bill  when  uttered  contained  the  figure  3  stated  on  the  record.  Third- 
ly, it  ought  not,  for  the  reason  before  stated,  to  have  been  left  to  the 
jury,  whether  or  no  this  was  an  acceptance  by  London  bankers. 

Gaselee,  for  the  crown,  cited  Mead  v.  Young ,  4  T.  R.  28;  Parkes 
and  BrowM^s  case,  2  Leach,  775,  2  East,  P.  C.  963,  as  in  pouit;  and 
distinguished  Walker's  case. 

William  t  was  heard  in  reply. 

No  judgment  was  given,  but  the  prisoner  received  a  free  pardon. 

*^*  Eleven  Judges  were  present,  of  whom  ten  were  of  opinion  that 
this  case  did  not  amount  to  forgery.  They  gave  no  opinion  upon  the 
point  of  variance,  their  judgment  on  the  first  point  rendering  that  un- 
necessary.!   Bayley,  J.,  was  absent  at  Chambers. 

*  Coram  Bsst,  J.,  Sarom,  1819.  See  a  statement  of  the  caae,  and  decision  in  Cam. 
Seaceh.  post. 

f  The  Reporteis  dire  indebted  to  one  of  thoir  Lordships,  who  was  present,  for  this  'uh 
formation. 


The  KING  V.  MANASSEH  GOLDSTEIN.— p.  201. 

The  forgery  of  a  Piossian  tieasuiy  note  for  one  dollir,  is  within  the  statute  43  Geo.  8,  c 
139,  8.  1. 

The  prisoner  was  convieted  of  forg:ing  an  instrument  (purporting  to  be  a  Prussian  treasury 
note,)  in  a  foreign  language.  No  count  in  the  iuilictment  containing  any  Esglish  trans- 
lation of  the  note,  the  Court  arrested  the  judgment  on  that  ground.  By  eight  Judges 
against  two.  Wood,  B.,  and  Batlxt,  J.,  abaentHnu, 

At  the  Old  Bailey  sessions,  September,  1821,  the  prisoner  was  con- 
victed before  Richardson,  J.,  on  the  stat.  43  Geo.  3,  c.  139,  s.  1,  of 
falsely  making,  forging,  and  counterfeiting,  and  causing  and  procuring 
to  be  falsely  made,  forged  aiid  counterfeited,  ascertain  promissory  not'* 
for  the  payment  of  money,  purporting  to  be  the  promissory  note  for 
tlie  payment  of  money  of  a  certain  foreign  prince,  that  is  to  say,  Frede- 
rick William,  king  of  a  certain  foreign  country  called  Prussia,  with 
intent  to  deceive  and  defraud  the  said  Frederick  William  against  the 
form  of  the  statute. 

In  other  counts,  the  instrument  was  stated  to  be  a  certain  promissory 
note  for  the  payment  of  money,  purporting  to  be  the  promissory  not* 
for  the  payment  of  money  of  Altenstein,  known  by  the  namt 

and  description  of  baron  D'Altenstein,  he  the  said  Altenstein, 

being  a  minister  entrusted  by  and  in  the  service  of  the  said  Frederick 
William,  so  being  such  foreign  prince  as  aforesaid,  with  intent  to  de- 
ceive and  defraud  the  said  Frederick  William. 

In  other  counts,  the  said  Altenstein  was  stated  to  be  <<a 

person  resident  in  a  certain  foreign  country  called  Prussia.*'    And,  in 
other  counts,  the  intent  charged  was  to  deceive  and  defraud  the  said 
Altenstein. 
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In  another  set  of  counts,  the  instrument  was  stated  to  he  "an  under- 
taking for  the  payment  of  money  ;'*  and  in  another  set,  «  an  order  for 
the  payment  of  money." 

The  instrument  was  set  out  on  the  record :  and,  in  one  set  of  counts, 
was  stated  to  be  in  the  German  language ;  in  another  set,  to  be  partly 
German  and  partly  French ;  and  in  a  third  set,  the  particular  language 
was  not  averred. 

No  count  contained  any  English  translation.  It  was  proved  at  the 
trial,  that  these  instruments  are  notes  (or  receipts)  issued  by  the  Prus- 
sian treasury,  signed  (infacsimiliej  by  baron  Altenstein,  the  Prussian 
minister  of  finance;  that  they  are  not  only  received  by  the  Prussian 
government,  in  payment  of  all  duties  and  taxes,  but  that  any  holder 
may,  and  often  does,  receive  payments  for  them  in  cash  on  presenting 
them  at  the  treasury  olfices  established  at  Berlin,  Konigsberg,  and 
Breslo w ;  and  that  they  pass  as  current  money  for  all  purposes  through- 
out the  Prussian  dominions.* 

This  instrument,  being  translated  by  a  witness,  appeared  to  be,  ia 
Rnglish,  as  follows: 

ON  THE  FRONT  SIDE. 


No.^ 

**Treafui7  notef  of  One  Dollar  in  currency,  according 
to  the  standard  of  1764,  valid  m  all  payments  in  full. 

ALTENSTEmr 


ON  THE  REVERSE  SIDE. 


• 

• 

Traasniy  Nota^ 

w. 

a. 

Office  of  Realization  %  at  Konigitbarg. 

The  last  words,  which,  in  the  original,  were  «  Realisations  comptoir 
EU  Konigsbergj^^  were  printed  in  red  ink,  and  in  the  French  character : 

*  An  impression  of  the  false  instrament  stated  in  the  indictment  accompanied  the  case 
submitted  to  the  learned  Judges.  It  was  a  moderate  sized  ticket,  ornamented  wttii  en- 
graved  patterns,  and  was  in  the  German  language,  with  the  exception  of  the  words  **  reali 
tations  comptoir.'* 

f  Or  receipt,  the  German  word  <«  9ehein"  signifying  either  ''note'*  or  "  receipt, 

i  Or  receipt 

4  Or  payment. 
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but  the  witness  said  that  the  phrase  "  Reahsatioiis  comptoir"  was 
adopted  into  the  German  language. 

The  same  witness,  on  cross-examination,  stated  that,  in  German,  he 
should  call  an  undertaking  to  pay  money  or  proniissory  note, «  schuld- 
scheirij^  which  literally  means  «  receipt  for  a  debt,"  and  that  the  word 
"  schein  "  alone  does  not  import  a  promise  to  pay. 

It  was  clearly  proved  that  the  prisoner,  a  German  Jew,  residing  at 
Shadwell,  having  a  correspondence  with  some  persons  in  Prussia,  and 
having  in  his  possession  a  genuine  note,  had  caused  plates  to  be  en- 
graved, and  many  thousands  of  false  notes  to  he  struck  off,  in  the  city 
of  London. 

The  evidence  being  closed,  Piatt  for  the  prisoner,  objected  that  the 
instrument  stated  in  the  indictment  was  not,  nor  did  it  purport  to  be,  a 
promissory  note,  or  an  undertaking  to  pay  money,  or  an  order  to  pay 
money ;  and  that  it  contained  no  words  of  promise,  undertaking,  or  or- 
der. He  cited  Mary  MichelVs  case,  Foster,  119,  East,  P.  C.  936; 
Williams'  case,  Leach,  1 14,  4th  edit.,  East,  P.  C.  937 ;  Clinch's  case, 
Leach,  540,  East,  P.  C.  938;  Jones'  case.  Leach,  53,  East,  P.  C.  941, 
decided  on  the  stat.  7  Geo.  2,  c.  22,  respecting  orders  for  payment  of 
money,  and  argued  from  thence,  that  an  order  for  payment  of  money 
must  contain  words  importing  a  command,  and  must  purport  to  be 
signed  by  some  person  having,  or,  at  least,  claiming  to  have  authority 
to  command  such  payment.  He  also  cited  Hunter  s  caae^  Leach,  624, 
East,  P.  C.  928,  and  Thompson's  case.  Leach,  632,  notis,  which  were 
decided  on  the  stat.  2  Geo.  2,  c.  25,  respecting  receipts  for  money,  to 
show  that  the  signature  of  a  name  alone,  or  the  word  "settled"  alone, 
could  not  be  set  out  in  an  indictment  for  forgery  as  a  receipt  for 
money ;  although  it  might  operate  as  such,  without  other  matter  con- 
nected with  it  by  proper  averments,  so  as  to  show  that  the  whole  mat- 
ter taken  together,  purported  on  the  face  of  it  to  be  a  receipt  for 
money.  He  also  cited  Reading's  ease,  Leach,  590,  East,  P.  C.  981,  to 
show  that  John  Ring  could  not  purport  to  be  John  King :  and  he  ob- 
served that  the  effect  of  the  instrument,  wheji  presented  for  payment 
at  the  treasury  at  Berlin,  could  not  vary  its  purport. 

Richardson,  J.,  overruled  the  objection,  being  of  opinion,  that  this 
act  of  parliament,  made  to  prevent  the  forgery  in  Great  Britain  of 
foreign  securities,  could  not  be  understood  to  require,  that  these  secu- 
rities should  possess  the  technical  properties  required  by  the  municipal 
law  of  England ;  but  that  it  was  sufficient,  if  they  imported,  on  the 
face  of  the  whole  instrument,  an  undertaking  or  order  for  the  payment 
of  money,  which  the  learned  Judge  thought  was  the  case  with  the 
instrument  in  question.  The  learned  Judge  was  also  inclined  to  think, 
considering  the  peculiar  wording  of  the  act,  that  it  was  sufficient,  if 
the  instrument  was  in  fact  an  undertaking  or  order  for  the  payment  of 
money,  and  operated  as  such,  (which  appeared  by  the  evidence  to  be 
the  case  here),  and  that  it  purported  to  be  issued  by  any  foreign  prince 
or  his  minister,  the  word  ^'purporting"  in  the  act  appearing  to  the 
learned  Judge  to  refer  rather  to  the  person  by  or  on  whose  behalf  the 
instrument  was  issued,  than  to  the  form  of  the  instrument  itself. 
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The  jury  found  the  prisoner  guilty. 

The  next  day,  Piatt  moved  in  arrest  of  judgment,  on  the  ground 
that  the  false  instrument  was  here  set  out  only  in  a  foreign  language, 
and  not  translated  oV  explained  by  averments  on  the  record :  that  the 
object  of  setting  out  the  instrument  in  cases  of  libel  and  forgery  is, 
that  the  court  which  tries,  and  also  a  court  of  error,  may  judge  whether 
it  be  what  it  is  alleged  to  be,  and  whether  it  falls  within  the  act  or  l:iw 
on  which  the  prosecution  is  founded ;  which  functions  the  Court  could 
not  exercise  in  the  case  of  a  foreign  instrument  not  translated  or 
explained  by  averments,  because  the  Court  could  no  more  take  judi- 
cial notice  of  the  meaning  of  German  or  French,  than  of  Arabic  or 
Chinese.  He  cited  Zenohio  v.  Axtelly  6  T.  R.  162,  where  it  was  holden 
that  the  translation  of  a  foreign  libel,  without  the  original,  would  not 
BufBce,  and  argued  that  the  converse  was  equally  true.  He  also  cited 
LyorC%  case.  Leach,  697,  East,  P.  C.  933,  Lloyd's  case.  Leach,  608, 
notis,  Qilchrist's  case.  Leach,  657,  East,  P.  C.  982,  and  Reading's  case^ 
Leach,  590,  East,  P.  C.  981,  to  show  that  indictments  have  been 
held  insufficient,  because  the  instrument  set  out  did  not,  in  the  opinion 
of  the  Court,  agree  with  the  purport  ascribed  to  it,  of  which  advantage 
this  prisoner  was  deprived,  by  setting  out  the  instrument  only  in  an 
unknown  language.  He  also  mentioned  the  stat.  4  Geo.  2,  c.  26,  s.  1, 
which  requires  all  instruments  to  be  in  the  English  language,  .is  forti- 
fying the  argument,  that  everything  material  must  be  stated  or  ex- 
plained in  that  language. 

Richardson,  J.,  expressed  no  opinion  on  this  point,  having  resolved 
to  submit  it,  and  also  the  objection  made  at  the  trial,  to  the  opinion  of 
the  learned  Judges. 

Both  points  were  accordingly  now  submitted  to  their  opinion,  and  the 
judgment  was,  in  the  mean  time,  respited. 

Platty  for  the  prisoner,  on  the  first  point,  in  addition  to  the  authori- 
ties adduced  by  him  at  the  trial,  cited  Reeve's  ease,  2  Leach,  808,  East, 
P.  C.  984,  notis,  and  Rex  v.  Lockett,  East,  P.  C.  940,  Leach,  94. 

As  to  the  second  objection,  he  cited  in  addition  the  stat.  45  Geo.  3, 
c.  89,  and  Mason  s  case,  Leach,  487,  to  show  the  accuracy  which  the 
law  required  in  the  specification  of  instruments  like  that  laid  in  the 
indictment ;  and  Hudson's  case,  Leach,  978,  to  show  the  necessity  of 
the  Judges  being  enabled  to  decide  on  the  face  of  the  instrument, 
whether  or  not  it  was  within  the  act.  He  distinguished  the  case  of 
libel  in  Welsh,  (Craft  v.  BoitSy  1  Wms.  Saund.  242,  n.  1,)  on  the  ground 
that  the  Court  is  bound  to  take  cognisance  of  the  dialects  of  Great 
Britain,  Hob.  p.  126,  pi.  167. 

If  it  were  urged,  that  the  Judges  would  inform  themselves  of  the 
translation  if  they  could,  the  signification  of  the  word  "wAetn"  would 
be  found  to  signify  "  the  act  of  shining,"  *'  lustre,"  "  appearance,"  not 
a  reality.*  The  addition  of  the  word  ^^tresor"  only  takes  away  the 
generality  of  "  the  act  of  shining,"  &c.,  and  confines  it  to  "  the  treasu- 
ry ; "  but  does  not  alter  the  signification  of  the  word  "  «eAein"  so  as  to 
bring  it  within  the  act. 

*  Noebden'B  Germ.  Diet,  word  tekein,     Minshea's  Diet,  of  Eleven  Tongues,  word  thine 
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Law^  C,  for  the  crown,  having  argued  that  this  instrument  would, 
in  England,  be  deemed  a  promissory  note,  undertaking,  or  order  for  the 
payment  of  money,  and  that  it  might  be  laid  as  such  in  the  indictment, 
the  form  of  words  employed  in  such  instruments  being  immaterial ;  [for 
which  he  cited  Shepherd's  case,  East,  P.  C.  944,  Leach,  226 ;  LocketCs 
eascy  East,  P.  C.  940,  Leach,  94 ;  Willoughby's  case.  East,  P.  C.  944 ; 
Morris  v.  Lee,  Ld.  Baym.  1396,  8  Mod.  Rep.  364,  the  definition  of  a 
bill  or  note  in  Bayley  on  Bills,  pp.  1,  3,  and  the  stat.  3  and  4  Anne, 
c.  9,  s.  1,]  urging  that  the  note  being  averred  to  be  for  payment  of 
money,  as  in  MlioVs  case^  Leach,  175,  it  was  therefore  averred,  that 
valid  in  payments  meant  payable;  and  having  argued,  that  it  must 
from  its  purport  be  deemed  in  Prussia  to  be  an  undertaking  for  the 
payment  of  money,  the  purport  of  an  instrument  being  what  appeared 
to  be  its  object  on  the  face  of  it ;  for  which  he  cited  EdsalVs  case.  East, 
P.  G.  984,  Leach,  662  n.,  distinguishing  Jones  s  case,  Reading  s  case, 
and  Gilchrist*s  case;  and  referring  to  Reeves  case.  East,  P.  G.  984  n., 
Leach,  813,  [in  which  Heath,  J.,  Lawrence,  J.,  and  Thomson,  B., 
held  that  a  scrip  receipt  signed  G.  Olier,  was  well  laid,  purporting  to 
be  signed  Ghristopher  Olier,  because  the  indictment  was  not  on  the  face 
of  it  repugnant  to  the  bill,  or  inconsistent  with  itself,  and  the  ambiguity 
was  explained  by  evidence ;]  and  to  Elliot's  case.  Leach,  175,  [in  which 
it  was  found  by  the  jury,  and  that  finding  approved,  that  50/.  meant 
fifty  pounds ;]  Abbott,  C.  J.,  stopped  him,  saying,  that  all  the  Judges 
present  were  satisfied,  that  the  instrument  was  one  upon  which  forgery 
might  be  committed  under  the  statute ;  and  he  was  desired  to  address 
himself  to  the  objection,  that  no  translation  of  the  instrument  appeared 
on  the  record,  when  he  argued  to  the  following  effect. 

It  is  not  necessary,  that  the  translation  of  the  instrument  should 
appear  on  the  record,  and  this  may  be  contended  both  upon  principle 
and  upon  the  authority  of  the  cases. 

And  first  upon  principle.  It  is  argued,  that  the  tenor  must  be  set 
out,  and,  the  tenor  being  unintelligible  in  a  foreign  language,  that  a 
translation  is  necessary.  But  the  translation  would  not  supply  the 
tenor.  The  purport  of  an  instrument,  and  the  law  which  gives  it  a 
peculiar  character  in  a  foreign  language  and  country,  are  matters  of 
evidence.  No  translation  could  supply  several  peculiarities  on  the  face 
of  the  forged  instrument,  without  which  it  would  not  be  a  resemblance 
of  the  genuine  instrument.  A  variety  of  engravings,  ciphers,  and 
symbols  which  appear  on  it,  are  incapable  of  translation :  the  crown 
for  instance,  and  the  initials  of  the  king  of  Prussia.  These  peculiari- 
ties form  tokens  well  understood,  and  are  necessary  to  constitute  a 
resemblance  to,  and  give  it  the  character  of,  an  order  for  the  payment 
of  money  of  the  king  of  Prussia  or  his  minister.  The  explanation  of 
these  peculiarities  can  be  supplied  by  evidence  alone.  The  instrument 
itself  would  convey  to  the  mind  of  a  Prussian,  the  authority  of  the 
king  and  order  of  his  minister.  The  translation  might  convey  a  very 
limited  and  perhaps  erroneous  view  of  the  obligation  or  authority  which 
the  whole  matter  on  the  face  of  the  instrument  imported.  The  instru- 
ment is  set  out ;  the  authority  is  averred,  by  which  it  becomes  an  order; 
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the  words  of  the  statute  are  strictly  followed,  and  a  translation  would 
not  advance  the  matter. 

Traiidlsition  of  such  instruments  might  mislead.  Suppose  a  French 
bill  of  exchange,  exactly  corresponding,  when  trans]ate<l,  with  an  Eng- 
lish one.  It  IS  not  necessary  or  usual  to  state  in  an  English  bill,  in 
what  the  value  is  received ;  but  it  is  otherwise  in  a  French  bill.  The 
Court,  looking  at  the  translation  of  such  a  supposed  French  bill,  would 
pronounce  it  valid :  it  would  appear  unobjectionable ;  but,  inasmuch  as 
it  would  not  state  upon  the  face  of  it  the  nature  of  the  consideration, 
it  would  be,  by  the  law  of  France,  the  law  on  which  its  validity  depends, 
an  absolute  nullity.* 

Neither  is  the  translation  necessary  according  to  the  authority  of  the 
cases.  The  analogy  which  the  present  case  bears  to  a  case  of  libel  is 
not  very  obvious ;  but,  admitting  the  analogy,  the  case  of  Zenobio  v. 
Axtell  was  a  decision,  only,  that  the  original  or  tenor  must  be  set  out. 
Libel,  however,  is  slander  reduced  to  writing,  and  the  cases  of  slander 
are  expressed,  to  show  that  translation  is  not  required.  Serjt.  Wil- 
liams's note  to  Craft  v.  Boite^  Ist  Wms.  Saunders,  Hobart's  Rep.  126, 
1  Rol.  Abr.  86,  (L),  pi.  6,  Ro%8  v.  Lawrence,  Styles,  236. 

Plait  was  heard  in  reply. 

*^*  Of  Ahe  ten  Judges  who  were  present  (Wood,  B.,  being  absent 
from  illness,  and  Bayley,  J.,  being  at  Chambers),  all  save  two  were  of 
opinion  that  the  judgment  ought  to  be  arrested  on  the  last  point.  And 
the  judgment  was  arrested  accordingly.! 

•  MaDuel  de  Droit  Fran^aia,  par  J.  B.  J.  Pailliet,  p.  1002,  oinqai^me  ^it 
t  The  Reporters  are  indebted  to  one  of  tlieir  Lorditliips  who  was  present  for  this 
information. 


RUSSELL  and  Another  v.  MOSELEY.— p.  2n. 

«I  hereby  guarantee  Uie  preeenl  account  of  H.  M.  due  to  R.  T.  S.  of  112/.  Ab.  Id^  and  what 
iihe  may  contruct  from  this  date  to  the  dOth  of  Sept  next,**  (gigned  and  dated :)  Held^  that 
the  consideration  sufficiently  a{^ared  on  the  face  of  this  instrument  under  29  Car.  2,  c.  S, 
a.  4. 

Assumpsit  on  the  following  guarantee. 

London,  26lh  April,  1816. 

"  I  hereby  guarantee  the  present  account  of  Miss  Harriet  Mosely, 
due  to  R.  T.  Sliotridge  &  Co.,  South  Shields,  of  112/.  4s.  Ad.,  and  what 
she  may  contract  from  this  date  to  the  30th  September  next. 

"  G.  B.  Mosely." 

At  the  trial  before  Dallas,  C.  J.,  (London  sittings  after  Trinity  term 
last,)  the  plaintiffs  were  nonsuited,  with  liberty  to  move  to  enter  a  ver- 
dict, if  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled 
to  recover  on  the  guarantee.     Accordingly, 

Hullock,  Seijt.,  having  in  the  last  term  obtained  a  rule  nisi  to  tha. 
effect,  when  he  distinguished  this  case  from  Jenkins  v.  Reynolds,  Ante, 
p.  .'ig^,  arvi  Saunders  v.  fVak^eld,A  B.  &  A.  595,  contending  that 
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the  consideration  for  the  promise  appeared  on  the  face  of  the  guar- 
antee, 

Vaughany  Serjt.  now  showed  cause  against  the  rule,  and  argued 
that  the  consideration  did  not  appear  with  certainty :  but  that  to  reduce 
it  to  certainty,  it  would  be  necessary  to  resort  to  parol  evidence,  the 
very  mischief  against  which  the  statute  of  frauds  was  pointed.  He 
cited  Saunders  v.  Wakefield. 

But  the  Court  were  of  opinion,  that  the  consideration  sufficiently  ap- 
peared on  the  face  of  the  instrument,  and  the  rule  was  made 

Absolute. 


GREGORY  V.  HURRILL.— p.  212. 

In  an  action  in  the  Common  Pleas,  the  queation  being,  whether  a  debt  was  barred  by  the 
statute  of  limitations,  the  creditor  proved  an  action  commenced  in  the  King's  Bench  six 
years  before,  and  continuances  regularly  entered  down  to  the  term  before  the  trial  of  action 
in  C.  P.:  Htldt  that  the  debt  was  not  barred. 

This  was  an  action  of  trover,  brought  under  an  order  of  the  Vice- 
Chancellor,  by  the  plaintiff,  Gregory,  against  the  defendant,  his  assig- 
nee, to  try  the  validity  of  the  commission  issued  against  Gregory. 

The  cause  was  tried  before  Dallas,  C.  J.,  at  the  London  sittings 
after  last  Trinity  term,  when  the  plaintiff,  Gregory,  having  relied  on 
the  statute  of  limitations,  to  show  that  there  was  no  debt  whereon  the 
defendant  could  support  the  commission,  the  counsel  for  the  defendant, 
in  answer,  produced  an  office  copy  of  a  roll  in  the  Court  of  King's 
Bench  of  Michaelmas  term,  53  Geo.  3,  1812,  containing  an  entry  of 
three  writs  of  capias  alias  and  pluriesj  with  continuances  on  the  writs 
of  pluriesj  brought  down  to  the  term  before  trial ;  and  these  proceed- 
ings, the  defendant's  counsel  contended,  took  the  case  out  of  the  statute. 
It  appeared  afterwards,  upon  the  motion  for  a  new  trial,  that  these  pro- 
ceedings in  the  King's  Bench  had  gone  no  further :  and  that  the  Court 
of  King's  Bench  had  holden  them  to  be  regular.  A  verdict  was  found 
for  the  plaintiff,  with  leave  for  the  defendant  to  move  to  set  it  aside, 
and  enter  a  verdict  for  the  defendant,  the  Chief  Justice  having  reserved 
the  point  of  law  raised  by  the  plaintiff's  counsel,  "  whether  the  debt  of 
the  petitioning  creditor  was  a  good  and  legal  debt  to  support  the  com- 
mission, or  whether  it  was  not  barred  by  tlie  statute  of  limitations." 

Accordingly,  Vaughan^  Serjt.,  having  in  the  last  term  obtained  a 
rule  nisi  to  this  effect, 

Hullock^  Serjt.  (with  whom  was  LenB^  Serjt.),  now  showed  cause 
against  the  rule,  and,  after  citins  Qtmntock  v.  England^  5  Burr.  2628, 
'Ex  Parte  Dewdney^  16  Ves.  479,  and  Ex  parte  Roffey^  2  Rose,  B.  C. 
245,  to  show  that  a  debt  barred  by  the  statute  of  limitations  could  not 
constitute  a  good  petitioning  creditor's  debt,  argued  that  continuances 
in  another  action  and  in  another  court,  especially  as  the  proceedings 
were  never  brought  to  a  close,  would  not  exempt  an  action  in  this 
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court  from  the  operation  of  the  statute  of  limitations,  and  he  likened 
the  case  to  that  of  Smith  v.  Bower,  3  T.  R.  662,  where  an  attachment 
of  privilege  was  holden  not  to  be  a  continuanoe  of  a  bill  of  Middlesex 
so  as  to  avoid  the  statute  of  limitations. 

Vaughan^  contra,  was  stopped. 

Dallas,  C.  J.  The  mam  question  is,  whether  there  was  in  thl<  case 
a  good  petitioning  creditor's  debt,  and  that  depends  on  tlie  continuan- 
ces, and  on  their  having  been  regularly  entered.  The  Court  of  King's 
Bench  have  decided  that  they  were  regularly  entered,  and  the  only  ob- 
jection here  is,  that  this  is  a  different  proceeding.  But  I  think  the  pro- 
ceedings on  this  debt  in  the  other  action  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute  here. 

Richardson,  J.  As  long  as  a  remedy  was  open  by  which  the  debt 
might  have  been  recovered  any  where;  it  appears  to  me  that  it  was  not 
barred  by  the  statute. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


DOE,  Dem  NICHOLSON  and  Others,  v.  MIDDLETON  and 
Another. — ^p,  214. 

Where  three  commianoners  and  their  successors  were  appointed  to  transact  the  busmesa 
under  an  enclosure  act,  and  the  act  of  any  two  of  them,  was  to  he  valid,  an  assessment 
executed  by  two,  after  the  death  of  one  of  the  three,  and  before  the  appointment  of  a  suc- 
cessor, was  holden  valid. 

Ejectment  brought  by  the  surviving  commissioners  of  the  Gos- 
forth  Enclosure  Act/  to  recover  from  the  defendants  (tenants  of  Skef- 

*  By  wliich  it  is  enacted,  that  John  Nicholson,  John  Litt,  and  Joseph  Cowper,  snd  their 
succcMors,  to  be  appointed  as  thereinafWr  mentioned,  should  be,  and  were  thereby  appointed 
eommisnioners,  for  setting  out,  dividing,  allotting,  and  enclosing  the  commons  and  waste 
grounds  in  the  manner  and  according  to  the  rules,  dbc,  contained  in  the  act  and  in  the  sut. 
41  Geo.  a,  c.  109,  a.  S9,  (general  enclosure  act,)  so  &r  as  the  powers,  dcc^  of  the  last-named 
statute  were  not  altered  or  controlled  by,  or  repugnant  to,  the  Oodforth  act,  "and  that  all  acts, 
matters  and  things,  done  by  any  two  of  the  commissioners  appointed  or  to  be  appoint^  by 
virtue  of  thii  act,  shall,  to  all  intents  and  purposes,  be  as  valid  and  efiectual  as  if  the  aame 
were  done  and  performed  by  all  the  aaid  comissioners." 

And  it|  is  fnrther  enacted,  that  if  any  of  the  commissioners  appointed  by  the  act, 
or  to  be  substituted  in  the  manner  thereinafter  mentioned,  should  die,  or  neglect,  refuse 
or  become  incapable  to  act  for  the  space  of  40  days,  when  occasion  should  require  hb  or 
their  attendance  for  carrying  that  or  the  recited  act  into  execution,  it  should  be  lawful 
from  time  to  time  to  elect  and  appoint  a  new  commissioner  or  commissioners  in  the  stead 
of  him  or  them  so  dying,  neglecting,  refusing,  or  becoming  incapable  to  act  as  aforesaid 
The  act  then  gave  power  to  certain  persons  to  nominate  a  new  commissioner  or  com- 
missioners in  the  place  of  the  conNnissioners  mentioned  in  the  act,  or  any  future  commis- 
aioners,  not  interested  in  the  enclosure,  from  time  to  time,  as  occasion  might  require; 
and  in  case  such  new  commisstoner  or  commissioners  should  not  be  appointed  by  the  party 
or  parties  therein  respectively  authorized,  to  make  such  appointment,  within  60  days  after  the 
happening  of  sny  such  vacancy,  and  notice  thereof  given  by  the  surviving  and  acting  com- 
missioners or  commissioner,  for  the  time  being,  in  writing,  then  a  couimisaioner  or  commis- 
sioners, to  fill  up  such  vacancy  or  vacancies,  from  time  to  time,  "shall,  and  moy  lie  appointinl 
by  the   i»ther   surviving   ur  acting  conmuMsioners  or  comminsioner  for  the  time  being,  by 
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fington,  Lutwidge,  Esquire,)  possession  of  two  parcels  of  land,  allotted 
by  the  commissioners,  for  the  purpose  of  obtaining  payment  of  the 
quantum  of  an  arrear  of  charges  and  expenses  of  passing  and  carrymg 
into  execution  the  act  of  parliament.  In  the  first  count  the  demise  was 
laid  by  John  Nicholson  and  Joseph  Cowper,  on  the  2d  February,  in  the 
second  year  of  the  king.  In  the  second  coimt  the  demise  was  laid  by 
John  Nicholson,  John  Litt,  and  Joseph  Cowper,  on  the  2d  September, 
5')  Geo.  3.  At  the  trial,  before  Bayley,  J.,  (Carlisle  Summer  Assizes, 
1821,)  it  appeared,  that  John  Nicholson,  John  Litt,  and  Joseph  Cow 
per,  were,  by  the  act,  appointed  commissioners,  and  that,  in  August, 
1815,  the  three  commissioners  duly  signed  their  award,  by  which  the 
parcels  of  land  in  question  were  allotted  to  the  testator  of  the  defend- 1 
ant's  landlord,  who,  since  his  testator's  death,  had  received  the  rents. 
John  Litt  died  shortly  after  the  execution  of  the  award,  no  new  com- 
missioner was  appointed,  and  the  two  remaining  commissioners,  in 
January,  1821,  made  an  assessment  for  certain  costs  and  charges  of 
carrying  the  act  into  execution,  and  gave  notice  thereof  to  Mr.  Lut- 
widge. There  was  a  nonsuit,  with  leave  for  the  lessors  of  the  plaintiff 
to  move  to  enter  a  verdict.     Accordingly, 

HuUockj  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  to  that  effect ; 
and  now, 

Taddtfy  Serjt.,  opposed  the  rule,  on  the  ground,  that  there  were  three 
commissioners  appointed,  representing  three  separate  interests.  One 
of  these  was  dead  at  the  time  of  the  demand,  and  though  two  by  the 
act  would  constitute  a  quorum,  still  it  was  necessary  that  three  should 
be  in  existence  at  the  time  of  any  act  done. 

HuUocky  in  support  of  his  rule,  urged,  that  it  was  provided  by  the 
act,  that  "  all  acts,  matters,  and  things  done  by  any  two  of  the  com- 
missioners" should  be  as  valid  and  ettectual,  as  if  the  same  were  done 
and  performed  by  all  the  three. 

But  the  Court  were  of  opinion,  that  the  act  required  the  existence  of 
three  commissioners,  whereas  only  two  were  alive  at  the  time  of  the 
demand,  and  held  Taddy^s  objection  fatal. 

Rule  discharged.* 

writing,  under  their  or  htf  hands  or  hand,  at  any  meeting  of  such  Aurviving  or  other  com- 
roisaioners  or  commissionery  of  the  time  and  place  whereof  14  days  previous  notice  shall  have 
been  given  "  dtc.  dec. 

And  it  is  also  enacted,  that  in  case  the  purchase  moneys  arising  by  the  sales  mentioned 
in  the  act,  should  not  be  sufficient  to  defray  all  the  costs,  charges,  and  expenses,  **  «hen  the 
deficiency  thereof  shall  be  made  up  by  the  several  persons  interested  in  the  commons  and 
waste  grounds,  and  shall  be  paid  in  such  shares  and  proportions,  within  such  time,  and  to 
luch  person  or  persons,  as  the  said  commissioners  shall  direct,  nominate,  and  appoint ;  and 
in  case  any  person  made  subject  to  the  payment  of  any  money  towards  such  costs,  charges, 
and  expenses  as  aforesaid,  shall  neglect  or  refuse  to  pay  his  or  her  share,  or  piuportion 
thereof,  within  the  time  to  be  appointed  as  aforesaid,  the  same  shall  and  may  be  levied  and  re 
covered  in  the  manner  directed  by  the  said  recited  act." 

*  Another  point  was  made  in  the  case ;  but  the  Couit  decided  exDressly  ol  the  poini 
above  reported,  and  gave  no  opinion  on  the  other. 
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RICHARD  HENRY  TOLSON,  Esq.,  v.  KATE,  M.  D. 

p.  217. 

The  20  years  within  which  nformedon  in  the  ctescender  oaght  to  be  commenced  under  tb«» 
statute  21  Jac.  I,  c.  16,  begin  to  run  when  the  the  title  descends  to  the  firet  heir  in  taii. 
unless  he  lie  under  a  disability. 

This  was  a  writ  of  formedon  in  the  descender,  by  which  the  de 
iiiandant,  in  Michaelmas  term,  2  G.  4,  demanded  of  the  defendant 
(iertain  messuages,  &c.,  situate  in  the  parish  of  Wath-upon-Derne,  in 
the  county  of  York,  and,  after  reciting  the  writ,  averred,  that  Richard 
Tolson  and  Henry  Tolson  were  seized  of  the  tenements  aforesaid,  with 
the  appurtenances  in  their  demesne,  as  of  fee  and  right,  in  the  time  of 
Charles  the  Second,  late  King  of  England,  by  taking  the  esplees  thereof, 
to  the  value  of  10/.,  and  being  so  seized,  on  the  18th  June,  in  the  24th 
year  of  the  reign  of  Charles  the  Second,gave  unto  John Molineux, Dan- 
iel Fleming,  Richard  Eaglesfield,  Wilfred  Lawson,  Myles  Pennington, 
atid  Andrew  Huddleston,  and  their  heirs,  and  to  the  survivor  and  sur- 
vivors of  them,  and  his  and  their  l^eirs,  the  tenements  aforesaid,  with 
the  appurtenances,  to  the  use  of  Richard  Tolson,  and  Anne,  his  wife, 
and  their  assignee  and  assignees  for  their  lives,  and  the  life  of  the  longer 
liver  of  them,  and  after  the  death  of  the  survivor  of  them,  to  the  use  of 
Henry  Tolson,  and  the  heirs  male  of  his  body,  begotten  or  to  be  be- 
gotten upon  the  body  of  Frances,  his  then  wife, with  divers  remainders 
over,  with  the  ultimate  remainder  to  the  use  of  the  right  heirs  of  Richard 
Tolson  ;  by  virtue  of  which  gift,  and  by  force  of  the  statute  for  trans- 
ferring uses  into  possession,  Richard  Tolson  and  Anne, his  wife,became 
and  were  seized  of  the  said  tenements,  with  the  appurtenances  in  their 
demesne,  as  of  freehold,  for  the  term  of  their  lives,  and  the  life  of  the 
longer  liver  of  them, in  time  of  peace,in  the  time  of  the  said  Lord  Charles 
the  Second,  by  taking  the  esplees  thereof,  to  the  value  of  10/. ;  and  being 
so  seized  thereof,  Richard  Tolson,  on  the  2d  July,  1689,  died,  leaving 
the  said  Anne, his  wife, him  surviving;  and  the  said  Anne, on  the  27lh 
March,  1714,  died,  leaving  Henry  Tolson  her  surviving,  who,  there- 
upon, by  virtue  of  the  said  gift,  and  by  force  of  the  statute,  became 
seized  of  the  said  tenements,  with  the  appurtenances  in  his  demesne,  as 
of  fee  tail,  (to  wit,  to  him  and  the  heirs  male  of  his  body,  upon  the  body 
of  Frances,  his  wife,  begotten  or  to  be  begotten,)  in  the  time  of  peace, 
in  the  time  of  the  Lady  Anne,  late  Queen  of  England,  by  taking  the 
esplees,  &c.;  and  Henry  Tolson,  on  the  27th  September,  1724,  died, 
leaving  Henry  Tolson,  his  son  and  heir  male  of  his  body  on  the  body 
of  the  said  Frances,  his  wife,  begotten,  him  surviving,  whereupon  the 
right  to  the  said  tenements,  with  the  appurtenances,  descended  from  the 
first-named  Henry  Tolson  to  the  said  Henry  Tolson,  his  son,  as  tenant 
in  tail  male,  according  to  the  form  of  the  gifts  aforesaid,  and  the  last- 
named  Henry  Tolson,  on  the  10th  September,  1729,  died,  leaving  Henry 
Tolson,  his  eldest  son  and  heir,  and  William  Tolson,  his  second  son, hini 
surviving ;  whereupon  the  right  to  the  said  tenement,  with  the  appur- 
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tenancps.  descended  to  the  last  named  Henry  Tolson,  as  tenant  in  tail 
male,  according  to  the  form  of  the  gift  aforesaid  ;  and  the  last  named 
H*;nry  Tolson,  on  the  2d  February,  1763,  died,  without  issue  male  of 
his  body  lawfully  begotten,  leaving  Richard  Tolson,  son  and  heir  of 
Wiriam  Tolson,  him  surviving,  (the  said  William  Tolson  having  died 
in  the  lifetime  of  the  last-named  Henry  Tolson, on  the  30th  September, 
1748;)  whereupon  to  Richard  Tolson,  as  heir  male  of  Henry  Tolson, 
his  grandfather,  after  the  death  of  Henry  Tolson,  his  uncle,  the  right  to 
the  said  tenements,  with  the  appurtenants,  descended,  as  tenant  in  tail 
male,  according  to  the  form  of  the  gift  aforesaid  ;  and  the  last-named 
Richard  Tolson,  on  the  23d  June,  1815,  died,  leaving  Richard  Henry 
Tolson  the  demandant,  his  only  son  and  heir  of  his  body  lawfully  be- 
gotten, him  surviving;  whereupon  the  right  to  the  said  tenements, 
with  the  appurtenants,  descended  to  the  demandant,  according  to  the 
form  of  the  gift  aforesaid,  for  that,  &c.,  and  therefore  he  brings  his  suit, 
&c.  The  tenant,  after  several  pleas,  upon  which  issue  was  joined, 
pleaded,  25thly,  that  the  supposed  title  and  cause  of  action,  if  any,  to 
and  for  the  tenements  aforesaid,  with  the  appurtenants  above  demand- 
ed, did  not  first  descend  or  fall,  by  force  of  the  supposed  gift  afore- 
said, within  twenty  years  next  before  the  suing  out  of  the  demandant's 
original  writ;  26thly,  that  the  supposed  title  and  cause  of  action,  if  any, 
to  and  for  the  said  tenements,  did  first  descend,  more  than  twenty 
years  before  the  suing  out  of  the  demandant's  original  writ ;  27thly, 
that  the  first-named  Henry  Tolson  died  more  than  twenty  years  before 
the  suing  out  of  the  demandant's  original  writ,  to  wit,  on  the  27th 
September,  1724,  upon  whose  decease  the  supposed  title  and  cause  of 
action,  if  any,  to  and  for  the  said  tenements,  by  force  of  the  supposed 
gift,  immediately  devolved  upon,  and  fell  to  Henry  Tolson,  his  son,  and 
that  the  last-mentioned  Henry  Tolson  did  not,  upon  the  death  of  the 
first-named  Henry  Tolson,  ever  enter  into  the  tenements  aforesaid, 
with  the  appurtenants  above  demanded,  by  force  of  the  supposed  gift 
aforesaid,  after  the  death  of  the  first-named  Henry  Tolson,  and  that 
the  supposed  title  and  cause  of  action,  if  any,  to  and  for  the  said 
tenements  aforesaid,  with  the  appurtenants,  did  not  first  fall  to  Henry 
Tolson,  the  son,  by  force  of  the  supposed  gift  aforesaid,  upon  the  death 
of  the  first-named  Henry  Tolson,  within  twenty  years  next  before  the 
suing  out  of  the  denaandant's  original  writ. 

The  28th,  29th,  30th,  31st,  and  32d  pleas  were  substantially  the 
same,  tracing  the  supposed  descent,  and  denying  that  the  said  tene- 
ments fell  to  the  several  persons  upon  whom  the  said  descent  was 
supposed  to  be  cast,  within  twenty  years  before  the  suing  out  of  the 
demandant's  original  writ. 

The  replication  to  these  pleas  averred,  that  the  right  did  descend 
and  fall  within  the  space  of  twenty  years  next  before  the  suing  out  of 
the  defendant's  original  writ.  General  demurrer  to  the  replication  to 
the  above  pleas,  and  joinder. 

Hullocky  Serjt.,  for  the  defendant.  The  replication  to  the  25th, 
26tb,  27th,  28th,  29th,  30th,  Slst,  and  32d  pleas  is  ill ;  and  the  picas 
are  a  sufficient  answer  to  the  action.     The  words  of  the  21  Jac.  1,  c. 
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16,  8.  1,  expressly  enjoin,  that  the  action  shall  be  brought  within 
twenty  years  after  the  title  has  first  descended  or  fallen,  and  exclude 
for  ever  the  persons  who  do  not  enter  within  that  time,  and  their  heirs; 
but  the  title  of  an  estate  tail  first  descends  or  falls  on  the  first  heir  in 
tail,  who,  in  this  case,  was  the  Henry  Tolson  whose  title  accrued  in 
1724.  If  each  succeeding  heir  was  to  be  allowed  the  twenty  years, 
instead  of  that  period  being  limited  to  the  heir  on  whom  the  t\i\e  first 
descended,  the  whole  object  of  the  statute  would  be  defeated,  and 
claimants  might  start  up  against  a  possession  of  500  years*  duration. 
Cotterel  v.  DuttoThy  4  Taunt.  826,  is  in  point ;  but  the  decisions  on  the 
statute  of  fines,*  Stowel  v.  Zouch^  Plowden,  853,  Doe  v.  Jones^  4  T. 
R.  »S00,  bear  closely  on  the  question,  and  are  in  favour  of  the  defend- 
ant, as  is  Doe  v.  Jesson^  6  East,  80. 

Vaughan,  Serjt.,  for  the  demandant.  The  question,  which  has 
never  been  expressly  decided,  is,  whether,  under  cii-cumstances  such  as 
the  present,  the  demandant's  title  has  not  descended  to  him  within 
twenty  years.  As  issue  in  tail,  tsiking  per formam  dontj  he  has  a  new 
and  substantive  estate.  In  so  far  as  he  must  be  of  the  blood  of  the 
donee  in  tail,  it  is  true  he  takes  by  descent,  but  in  so  far  as  he  takes 
nothing  from  his  ancestor,  but  claims  per  formam  doniy  he  may  be 
esteemed  in  some  sort  a  purchaser.  This  statute  of  limitations  being 
in  abridgment  of  common  right,  must  be  construed  strictly;  as,  from 
Penyston  v.  Lyster^  Cro.  Eliz.  896,  it  appears  that  the  preceding  sta- 
tute of  32  H.  8,  c.  2,  was  construed.  Bacon's  Abridgment,  tit.  Limi- 
tation of  Real  Actions,  is  to  the  same  effect,  and  a  case  in  Brooks' 
Readings. t  It  is  true,  that,  according  to  this  argument,  an  heir  in 
tail  might  sue  at  any  distance  of  time,  but  this  result  follows  from 
the  nature  of  his  estate  being  so  different  from  the  nature  of  heirship 
in  fee.  He  has  a  new  estate,  so  distinct,  that  if  a  tenant  in  tail  agree 
to  sell  his  estate,  and  receive  the  purchase-money,  under  an  undertak- 
ing to  suffer  a  recovery,  and  then  die,  the  Courts  will  not  compel  the 
heir  in  tail  to  complete  the  recovery.  Machell  v,  Clarke^  2  Ld.  Rayd. 
778,  ffinton  v.  Hinton^  2  Ves.  sen.  632.  Then,  the  word  "  heirs"  is 
not  found  in  the  second  clause  of  the  first  section  of  the  statute  of 
James,  from  whence  it  may  be  presumed,  that  the  statute  did  not 
intend  to  bar  them.  In  StoweU  v.  Zouch  the  statute  began  to  run  in 
the  time  of  the  party  claiming,  and  in  Cotterel  v.  Dutton  it  is  found 
as  a  fact,  that  the  tenant  in  tail  did  not  bring  his  formedon  till  four- 
teen years  after  he  came  of  age,  though  more  than  twenty  years  had 
previously  elapsed  after  the  first  descent  of  the  title.  The  decisions 
on  the  statute  of  fines  are  not  inconsistent  with  the  doctrine  now  con- 
tended for,  as  that  statute  expressly  includes  privies  within  its  opera- 
tion. 

ffuUockj  in  reply.  If  a  tenancy  in  tail  can  in  any  way  be  deemed 
an  estate  by  purchase,  the  rule  in  Shelley's  ease  falls  to  the  ground. 
The  heir  in  tail  is  not  compelled  to  complete  a  sale  begun  by  his  ances- 
tor, because  that  would  operate  as  a  new  mode  of  barring  estates  tail. 
The  statutes  of  limitations  have  always  received  a  liberal  construction, 
And  the  argument  derived  from  the  32  H.  8  does  not  apply ;  the  stsr 
♦  4  H.  7.  c.  24.  t  P-  1^^- 
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tute  of  James  having  passed,  because  the  preceding  statute  was  found 
insufficient  for  quieting  possession.  The  statute  of  fines  is  couched  in 
nearly  the  same  wor&  as  the  statute  of  James,  but  the  statute  of 
James  is  the  stronger,  by  the  introduction  of  the  word  first.  In  Mur- 
ray  v.  Ea%t  India  Company^  5  B.  &  A.  215,  Abbott,  C.  J.,  says, 
''  The  several  statutes  of  limitation,  being  all  in  pari  materia^  ought 
to  receive  a  uniform  construction,  notwithstanding  any  slight  variations 
of  phrase,  the  object  and  intention  being  the  same." 

Dallas,  C.  J.  I  am  of  opinion,  in  this  case,  tliat  the  statute  begins  to 
run  from  the  time  the  title  or  cause  of  action  first  fails  or  accrues;  and  I 
am  of  this  opinion,  on  the  words  of  the  statute,  on  the  construction  of 
them,  on  the  reason  of  the  thing ;  and  if  it  be  necessary,  on  the  authority 
of  decided  cases,and  of  one  in  particular  which  was  heard  in  this  court. 

I  cannot  agree  in  the  position  that  statutes  of  this  description  ought 
to  receive  a  strict  construction  ;  on  the  contrary,  I  think  they  ought  to 
receive  a  beneficial  construction,  with  a  view  to  the  mischief  intended 
to  be  remedied,  and  this  is  pointed  out  by  the  very  first  words  of  the 
statute,  which  are,  «  For  quieting  of  men's  estates  and  avoiding  of 
suits.''  It  is  therefore,  that  this  statute,  and  all  others  of  this  descrip- 
tion, are  termed,  by  Lord  Kenton,  statutes  of  repose,  and  long  before, 
and  since  the  passing  of  this  statute,  this  has  been  the  principle  which 
has  guided  the  courts  in  the  construction  of  them.  First,  then,  the  words 
of  the  statute  are,  "all  writs  of  formedon  shall  be  sued  and  taken  with- 
in twenty  years  next  after  the  title  and  cause  of  action  first  descended 
or  fallen,  and  at  no  time  after  the  said  twenty  years."  And  when  did 
the  title  in  this  case  first  descend  or  fall }  It  descended,  first,  on  that 
tenant  in  tail,  who  suffered  twenty  years  to  elapse  without  taking  any 
steps  to  assert  his  right.  Are  then  his  heirs  barred  by  his  neglect?  For 
this  it  is  only  necessary  to  refer  to  the  subsequent  words  of  the  statute, 
^<  that  no  person  or  persons  shall,  at  any  time  hereafter,  make  any  entry 
into  any  lands,  tenements,  or  hereditaments,  but  within  20  years  next 
after  his  or  their  right  or  title,  which  shall  hereafter  first  descend  or  ac- 
crue to  the  same,  and  in  default  thereof,  such  persons  so  not  entering, 
and  their  heirs,  shall  be  utterly  excluded  and  disabled  from  such  entry 
after  to  be  made."  On  the  construction  of  this  statute,  the  object  of 
which  is  to  quiet  estates,  is  it  falHng  in  with  the  object  of  the  statute, 
(when  it  draws  a  line  as  to  the  party  who  shall  claim,)  to  say  that  after 
140  years,  or  at  any  distance  of  time,  it  shall  be  competent  for  the  issue 
in  tail  to  set  up  a  claim  of  this  description  ?  If  so,  instead  of  being  a 
statute  "for  quieting  of  men's  estates,"  it  would  produce  the  contrary 
eflrect,and  unsettle  all  the  titles  in  the  kingdom.  Therefore,  construing 
the  statute  reasonably,  and  with  reference  to  its  object,  it  is  clear  the 
writ  must  be  sued  out  within  80  years  after  the  title  first  descends,  and 
that  has  not  been  done  in  the  present  instance.  As  to  cases,  I  refer  to 
Doe.  dem,  George  v,Jesson,  6  East,  83,for  the  language  of  Lord  Ellen 
BOROUGH.  "The  time  allowed  by  the  statute  for  making  an  entry  might 
be  indefinitely  extended,  if  the  construction  contended  for  by  the  plain 
tiff  were  to  be  admitted.  There  is  no  calculating  how  far  it  might  be 
carried  by  parents,  and  children  dying  under  age,  or  continuing  under 


698  ToLSON  t?.  Kaye.    H.T.1822.  [224 

other  disabilities  in  succession/'  And  then  applying  himself  to  statmes 
of  this  description,  he  says,  <*The  statute  meant  that  the  heir  of  every 
person,  to  which  person  a  right  of  entry  had  accrued  during  any  of  the 
disabilities  there  stated,  should  have  ten'  years  from  the  death  of  l»is 
ancestor  to  whom  the  right  first  accrued  during  the  period  of  disability, 
and  who  died  under  such  disability."  That  language  was  afterwarfJ*! 
adopted  by  the  rest  of  the  Court,  But,  it  is  said,  that  there  is  a  dis- 
tinction between  the  heir  of  one  seized  in  fee,  and  the  heir  of  a  donee 
m  tail,  because  the  former  takes  clearly  by  descent,  the  latter  per  for- 
mam  doni.  That  distinction  was  taken  in  Cotterell  v.  Duiton^  but  it 
was  repudiated  by  Hcath  and  Chambre,  Js.,  and  the  case  is  an  au- 
thority in  point  to  show,  that  the  statute  runs  from  the  time  when  the 
title  first  descends  or  falls.  On  this  ground,  therefore,  judgment  must 
be  given  for  the  defendant. 

Park,  J.  It  has  been  the  endeavor  of  the  jurisprudence  of  all  civil- 
ized countries,  to  give  repose  to  the  possession  of  property,  and  the 
question  is,  whether  we  shall  not  give  the  best  efieci  to  this  statute,  by 
holding  that  the  time  specified  begins  to  run  from  the  period  when  the 
title  first  descends  or  falls.  It  has  been  urged  that  the  plaintiff's  case, 
is  entitled  to  the  indulgent  consideration  of  the  Court,  but  I  think  the 
indulgence  ought  to  incline  the  other  way;  for,  unless  the  limit  pointed 
out  by  the  statute  be  observed,  no  man  is  safe,  but  may  be  reduced  to 
poverty  after  long  and  undisputed  possession.  I  agree  in  the  observa- 
tions made  by  my  Lord  on  the  statute  of  James,  and  that  the  preamble 
of  the  statute  settles  this  question ;  how  should  we  quiet  men's  estates 
if  we  acceded  to  the  arguments  advanced  on  the  part  of  the  defendant? 
Cotterell  v.  Button^  if  not  exactly  in  point,  is  as  nearly  so  as  can  be, 
and,  if  any  argument  could  arise  on  the  course  of  courts  of  equity, . 
Mansfield,  C.  J.,  who  was  conversant  with  those  courts,  was  capable 
of  giving  it  its  due  weight;  he  also  puts  the  similarity  between  the 
cases  on  the  statute  of  James,  and  the  cases  on  the  statute  of  fines. 
As  to  the  arguments  on  the  construction  of  the  32  Hen.  8,  it  is  clear 
the  statute  of  James  passed,  because  the  former  had  been  found  insuf- 
ficient for  its  purpose.  Under  all  the  circumstances  of  this  case,  I  think 
the  judgment  must  be  for  the  defendant. 

BuRROuoH,  J.  The  statute  of  limitations  was  intended  to  quiet 
possessions,  and  particularly  as  to  landed  property;  and  we  are  to 
carry  into  effect  the  object  of  the  statute;  now  if  men  were  permitted 
to  lie  by  till  deeds  and  evidence  were  lost,  no  one  could  be  safe,  and 
they  might  lie  by  to  any  length  of  time,  if  they  could  exceed  the  time 
prescribed  by  the  statute.  The  only  question  we  have  to  decide  here, 
is,  whether  the  replication  to  the  seven  last  pleas  are  good,  and  I  think 
that  all  which  do  not  allege  a  seism  in  the  demandant  within  20  years, 
are  bad.  There  is  no  such  allegation  here.  It  is  clear,  that  in  the  forme- 
don  it  is  not  necessary  to  allege  a  seism  in  the  donees,  because  it  is 
sutficient  if  a  declaration  be  certain  to  a  certain  intent  in  general,  but  in 
the  after  pleading  there  must  be  a  higher  degree  of  certainty,  especi- 
ally when  the  very  point  which  would  confer  a  title  is  denied.  It  is 
clear  that  by  the  demurrer,  it  must  be  taken  for  granted,  that  the  de- 
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mandant  was  not  seized  within  20  years;  if  so,  when  did  the  title  first 
descend?  immediately  on  the  death  of  Henry  Tolson,  and  the  forme- 
don  should  have  been  brought  within  20  years  after  that  event.  The 
formedon  being  a  proceeding  under  the  statute  West.  2,  if  one  tenant 
in  tail  discontinues,  his  heirs  are  put  to  a  mere  right  and  cannot  bring 
their  formedon.  Hunt  v.  Burriy  2  Salk.  422, 1  Lutw.  779.  There  is 
a  strong  analogy  between  the  cases  on  the  statute  of  tines,  and  on  this 
statute ;  but  I  object  to  Brookes  readings  as  authority.  They  were  no 
more  than  lecturers,  and  the  cases  cited  from  them  have  no  bearing  on 
the  subject,  because  the  action  was  wrong,  and  the  plaintiff,  therefore, 
out  of  court. 

Richardson,  J.  The  question  on  this  record  is,  whether  the  20 
years  under  the  statute  of  James  begin  to  run  when  the  title  descends 
to  the  first  heir  in  tail,  or  whether  each  succeeding  tenant  has  a  right 
to  sue  duriug  :?0  years  after  the  decease  of  his  predecessors.  In  my 
opinion,  the  words  of  the  statute  are  a  sufficient  answer  to  the  present 
demandant.  The  first  section  of  the  statute  is  divided  into  four  clauses; 
the  first  clause  relates  to  proceedings  or  rights  in  existence  at  the  time 
of  the  passing  of  the  statute ;  the  second  to  such  as  should  arise  after- 
wards. .The  first  clause  enacts,  that  "all  writs  of  formedon  in  descen- 
der, formedon  in  remainder,  and  formedon  in  reverter,  at  any  time 
hereafter  to  be  sued  or  brought  of,  or  for  any  manors,  lands,  tenements 
or  hereditaments,  whereunto  any  person  or  persons  now  hath  or  have 
any  title,  or  cause  to  have  or  pursue  any  such  writ,  shall  be  sued  and 
taken  within  twenty  years  next  after  the  end  of  this  present  session  of 
parliament.  And  after  the  said  twenty  years  expired,  no  such  pei^on 
or  persons,  or  any  of  their  heirs,  shall  have  or  maintain  any  such  writ, 
of,  or  for  any  of  the  said  manors,  lands,  tenements,  or  hereditaments;" 
if  they  do  not  enter  within  the  time  prescribed  by  the  statute,  what  is 
the  consequence?  "that  such  persons,  so  not  entering,  shall  be  utterly 
excluded  and  disabled  from  such  entry  after  to  be  made.*'  Upon  this 
branch  of  the  first  section,  it  is  clear,  on  the  words  of  the  statute,  that 
if  a  person  who  was  entitled  at  the  passing  of  the  statute,  did  not  sue 
within  twenty  years,  he  and  his  heirs  were  barred.  But  it  is  urged, 
that  in  the  second  clause,  the  word  heirs  is  not  found ; — true ;  but  it 
would  be  extraordinary  if  we  should  put  a  construction  on  that  clause 
different  from  the  construction  on  the  first.  The  second  clause  runs 
tlius :  "  and  that  all  writs  of  fojmedon  in  descender,  formedon  in  re- 
mainder, and  formedon  in  reverter,  of  any  manors,  lands,  tenements, 
or  other  hereditaments,  whatsoever,  at  any  time  hereafter  to  be  sued 
or  brought  by  occasion,  or  means  of  any  title  or  cause  hereafter  hap- 
pening, shall  be  sued  and  taken  within  20  years  next  after  the  title  and 
cause  of  action  first  descended  or  fallen,  and  at  no  time  after  the  said 
20  years.'*  What  is  the  meaning  of  the  words  "next  after  the  title, 
and  cause  of  action  first  descended  or  fallen?''  We  must  put  on  the 
words  of  this  clause  a  construction  consistent  with  the  words  of  the 
first,  and  whether  for  a  cause  of  action  arising  before  or  after  the  pass- 
ing of  the  statute,  persons  not  suing  in  time,  and  their  heirs  are  barred. 
The  decisions  on  this  statute  are  not  numerous,  but  Cotterell  v.  Duiton 
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IS  in  pointy  and  the  distinctions  between  the  heir  of  tenant  in  fee,  and 
the  heir  of  tenant  in  tail,  was  urged  in  that  case,  as  it  has  been  in  the 
present,  but  was  overruled,  and  Heath,  J.,  stated  that  no  such  differ- 
ence existed.  The  learned  JiTdge  put  the  same  construction  on  this 
statute  as  I  am  bound  to  do ;  and  according  to  that  construction,  it  ap- 
pears that  this  title  is  stale.  I  think  it  unnecessary  to  advert  to  the 
statute  of  fines,  but  if  I  were  to  do  so,  I  should  think  it  right  to  put  the 
same  construction  on  all  the  statutes  of  limitation  pursuant  to  the  dic- 
tum of  Abbott,  C.  J.,  in  Murray  v.  East  India  Company. 

END  of  HILARY  TERM. 


REX  V.  WEBB.*— p.  228. 

The  prisoner  was  tried  before  Best,  J.,  at  the  last  Wiltshire  as- 
sizes. 

The  indictment  charged  him  with  feloniously  forging  and  counter- 
feiting a  certain  bill  of  exchange,  as  follows: 

154/.  9^.  Oflf. 

Wilton  Wilts,  Dec.  21st,  1818. 
Two  months  after  date  pay  to  my  order  one  hundred  and  fifty-four 
pounds,  nine  shillings,  for  value  received  and  balance  of  account. 

John  Webb. 
To  Mr.  Thos.  Bowden, 
Baize  Manufacturer, 
Rumford,  Essex. 

Accepted,  Thos.  Bowden. 
Payable  when  due  at 
No.  40,  Castle  Street, 
Holborn,  London. 

With  intention  to  defraud  Wadham  Lock,  William  Hughs,  and  Henry 
Saunders,  against  the  statute,  &c.  The  second  count  was  for  feloni- 
ously uttering  and  publishing  the  same  as  true,  with  the  like  intention. 
The  third  count  was  for  forging  an  acceptance  (setting  out  the  accep- 
tance as  above)  with  the  like  intention.  And  the  fourth  count  was 
(or  uttering  and  publishing  the  said  acceptance  with  the  like  inten- 
tion. 

It  was  proved  on  the  part  of  the  prosecution  that  no  Thomas  Bow- 
den (the  person  appearing  on  the  bill  to  be  the  acceptor)  lived  at  No. 
40,  Castle  Street,  Holborn;  and  that  no  such  person  ever  resided  or 
<:amea  on  business,  or  was  ever  heard  of  at  Romford  in  Essex;  and 
that  there  is  no  baize  manufactory  in  Romford. 

Crmi.  Seaech,    Nov.  13,  1819.    The  Reporters  are  indebted  to  one  of  their  Lordchip% 
who  was  present,  for  the  statement  of  this  case,  and  the  decision  thereon. 
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On  the  part  of  the  prisoner  it  was  proved  by  a  witness,  who  stated 
himself  to  have  been  a  partner  in  business  with  Thomas  Bowden,  (the 
acceptor,)  that  the  acceptance  was  the  hand-writing  of  Thomas  Bow- 
den. This  witness,  on  his  cross-examination,  said,  that  Bowden  never 
carried  on  the  business  of  a  baize  manufiicturer  at  Romford,  and  that 
the  prisoner  had  known  Bowden  many  years.  Another  witness  said 
he  Icnew  Bowden,  and  that  the  acceptance  was  in  his  hand-writing. 
This  second  witness  said,  that  he  kept  the  house  No.  40,  Castle  Street, 
Holborn,  (the  place  where  the  bill  is  made  payable,)  and  that  he  was 
surprised  at  Bowden's  accepting  the  bill  payable  at  No.  40,  Castle 
Street,  Holborn,  as  he  did  not  reside  there,  and  had  no  authority  from 
this  witness  to  make  any  bills  payable  at  that  house. 

Best,  J.,  desired  the  jury,  first,  to  consider  whether  there  was  any 
such  person  as  Thomas  Bowden,  and  if  there  was,  whether  the  accep- 
tance was  his.  The  learned  Judge  told  them,  if  there  was  no  such  per- 
son, or  the  acceptance  was  not  his,  and  the  prisoner,  at  the  time  he 
otFered  the  bill  to  the  prosecutor,  knew,  either  that  there  was  no  such 
person,  or,  if  there  was,  that  he  had  not  accepted  it,  they  should  find 
him  guilty:  and  further  directed  the  jury,  if  they  thought  the  accep- 
tance was  Bowden's  writing,  to  find  whether  he  ever  lived  at  Romford, 
or  citrried  on  the  business  of  a  baize  manufacturer  there;  and  told 
them  that,  if  they  thought  Bowden  never  lived  at  Romford,  or  carried 
on  any  manufactory  there,  and  that  the  prisoner,  who  appeared  from 
the  evidence  to  be  acquainted  with  him,  knew  that,  on  addressing  the 
bill  to  Bowden,  as  baize  manufacturer  at  Romford,  he  was  giving  him 
a  false  description,  for  the  fraudulent  purpose  of  giving  credit  to  the 
bill,  they  should  find  him  guilty ;  and  that  the  Judge  would  submit  the 
propriety  of  the  conviction  under  these  circumstances  to  the  Judges. 
The  jury  found,  that  there  was  no  such  person  as  Thomas  Bowden. 
Best,  J.,  thought  that  there  was  snch  a  person,  and  that  the  acceptance 
was  jfiis  hand-writing,  and  wished,  therefore,  for  the  opinion  of  the 
Judges,  whether,  assuming  that  the  acceptance  was  the  hand-writing 
of  Bowden,  the  prisoner,  by  the  giving,  on  the  face  of  the  bill,  Bowden 
a  false  description,  and  uttering  the  bill  after  it  was  accepted  by  Bow- 
den with  this  false  description,  with  intent  to  defraud,  brought  himself 
within  any  of  the  counts  of  the  indictment  against  him. 

Eleven  of  the  Judges  ^Best,  J.,  being  at  Chambers)  were  of  opinion 
that  this  case  did  not  fall  withia  the  decision  of  Parkes  and  Brown^s 
case,  2  East,  P.  C.  963,  S.  C.  2  Leach,  775;  but  that,  though  a  gross 
fraud;  it  was  no  forgery. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS, 

IN 

daBttx  Sans, 

W  THE 

Third  Year  of  the  Reign  of  George  IV.,  1822. 


MEMORANDA. 


In  the  last  Tacation  Robert  Henry  Blosset,  Esq.,  Serjeant  at  Law, 
was  appointed  Chief  Justice  of  the  Supreme  Court  of  Judicature  in 
Bengal,  and  received  the  honour  of  knighthood.     And 

Willingham  Franklin,  Esq.,  Barrister  at  Law,  was  appointed  one 
of  the  Judges  of  the  Supreme  Court  of  Judicature  at  Madras,  and 
received  the  same  honour. 


SELLS  V.  HOARE.— p.  232. 

On  an  application  for  a  new  trial,  it  appeared  that  a  witnew,  who  gave  himaelf  a  (alae  name  at 
the  trial,  and  was  swum  on  the  Gospels,  was,  at  that  time,  a  Jew ;  Htltl,  that  the  objection 
came  too  late,  and  that  the  oath,  as  taken,  subjected  the  witness  to  the  consequences  of  per- 
jury, if  he  had  sworn  falsely. 

P'aughan,  Serjt.,  for  the  defendant,  moved  for  a  new  trial  in  this 
cause,  on  the  ground,  among  others,  that  a  person  calling  himself  Jo- 
seph Manning,  had  been  duly  sworn  on  the  Gospels  as  a  Christian  : 
whereas  it  had  been  discovered  since  the  trial,  that  his  real  name  was 
Solomon  Money,  that  he  was  a  Jew  before  and  at  the  time  of  the  trial, 
nnd  that  he  was  still  a  regular  attendant  at  the  synagogue.    Thr 
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learned  Serjt.  urged,  that  the  jury,  in  coming  to  the  conclusion  which 
they  had  done,  must  have  beHeved  the  testimony  of  this  witness,  who 
had  given  his  evidence  under  a  sanction  which  he  could  not,  from  his 
religion,  consider  binding.    . 

Bur  the  Court  held,  tliat  the  objection  came  too  late,*  and  that  it 
would  be  productive  of  great  danger  and  confusion  if  such  affidavits 
were  received.  They  were  unanimously  of  opinion,  that  the  oath, 
as  taken,  was  binding  on  the  witness  both  as  a  moral  and  religious 
obligation  ;  and  Richardson,  J.,  observed,  that,  if  the  witness  had 
sworn  falsely,  he  would  be  subject  to  the  penalties  of  perjury,  it 
indicted  and  convicted  of  that  offence,  under  the  oath  which  he  had 
taken. 

*  See  Phtllipps*  Evidence,  toI.  L  p.  24,  edit  4,  and  the  authorities  there  collected. 


RICHARD  ANGEL  NOBES  v.  MOUNTAIN  and  Others. 

p.  233. 

A  hanknipt  refusing  to  be  twom  before  the  commissioners,  on  the  ground  that  his  legal 
adviser  had  not  arrived :  Htld^  that  their  warrant  for  his  coinmitment,  stating  generally  tliat 
he  refused  to  he  sworn,  was  sufficient,  without  adding  the  reason  assigned  by  the  bankrupt 
for  his  reftisal. 

Htldf  also,  that  the  warrant  committing  him  **  until  such  time  as  he  shall  submit  himself  to  us, 
or  the  major  part  of  the  said  commiadonera,  by  the  said  commission  named  and  authorized, 
and  take  the  oath  prescribed  by  law  for  that  purpose,  and  full  answer  make  to  our  or  their 
aatisfaction,  to  the  questions  which  may  be  put  to  him,  by  virtue  of  the  said  commission," 
waa  sufficient ;  and,  that  by  **  the  questions  which  may  be  put  to  him,  by  virtue  of  the  said 
icramissioners,"  must  be  implied  legal  questions. 

Trespass  against  the  defendants,  commissioners  of  bankrupt,  for 
false  imprisonment.  At  the  trial,  before  Burrouqh,  J.,  Salisbury 
Lent  assizes,  1822,  the  defendants  justified  under  their  warrant,  which 
was  made  out  in  consequence  of  the  plaintiff's  refusing  to  be  sworn  till 
his  attorney  arrived,  thoueh  some  delay  was  first  granted  in  the  expec- 
tation of  such  arrival.  The  warrant,  signed  and  sealed  by  the  defend- 
ants (after  reciting  the  commission ;  that  the  commissioners  having 
begun  to  execute  the  commission,  had,  on  examination  of  witnesses, 
found  the  plaintiff  a  bankrupt ;  that  notice  was  given  in  the  Gazette 
for  the  plaintiff  to  surrender  himself  on  certain  days  then  past,  and  at 
a  place  in  the  warrant  named,  and  that  the  plaintiff  did  not  surrender 
himself;  in  consequence  whereof  the  plaintiff  was  duly  summoned,  as 
bad  been  represented  to  the  commissioners,  in  pursuance  of  their  sum- 
mons for  that  purpose,  to  appear  before  them,  the  major  part  of  the 
commissioners  in  the  said  commission  named,  on  the  26th  March  last, 
at  the  White  Hart,  Gricklade,  then  and  there  to  be  examined,  and 
make  a  full  disclosure  and  discovery  of  his  estate  and  effects :  and  that 
the  plaintiff  did  not  surrender  himself  to  the  major  part  of  the  said 
commissioners,  who  had  signed  a  certificate  thereof,  proceede  i  as  fol 
lows :  *'  And  whereas  the  said  Richard  Angel  Nobes  having  been  com- 
mitted to  his  majesty's  gaol  of  Newgate,*  and  being  this  day  brought 

«  Under  a  judge's  warrant,  granted  on  the  certificate  of  the  defendaDts,  for  uoi 
•ppearing  to  their  ■ummone. 
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before  us,  the  major  part  of  the  commissioners  in  the  said  commissi oi. 
named  and  authorized,  by  our  messenger,  in  pursuance  of  our  warrant 
for  that  purpose,  to  make  a  full  discovery  and  disclosure  of  his  estaU 
and  effects,  was  then  and  there  duly  called  upon  to  take  the  oath  usu 
ally  administered  to  bankrupts,  in  order  to  our  requiring  him  to  make 
such  disclosure  and  discovery  of  his  estate  and  effects  as  aforesaid  ;  but 
the  said  Richard  Angel  Nobes,  in  contempt  of  our  authority,  and  in 
disobedience  to  the  said  commission,  absolutely  refused  to  take  such 
oath ;  These  are,  therefore,  to  will,  require,  and  authorize  you,  imme- 
diately upon  the  receipt  hereof,  to  take  into  your  custody  the  body  of 
the  said  Richard  Angel  Nobes,  and  him  safely  convey  to  his  majesty's 
prison  in  and  for  the  said  county  of  Wilts,  and  him  there  to  deliver  to 
the  keeper  of  the  said  prison,  who  is  hereby  required  and  authorized, 
by  virtue  of  the  commission  and  statutes  aforesaid,  to  receive  the  said 
Richard  Angel  Nobes  into  his  custody,  and  him  safely  keep  and  detain, 
without  bail  or  mainprize,  until  such  time  as  he  shall  submit  himself  to 
tiSy  or  the  major  part  of  the  said  commissioners  by  the  said  eommuasion 
named  and  authorized^  and  take  the  oath  prescribed  by  law  for  that 
purpose,  and  full  answer  make,  to  our  or  their  satisfaction,  to  the 
questions  which  may  be  put  to  him  by  virtue  of  the  said  commission ; 
and  for  so  doing  this  shall  be  your  sufficient  warrant.  Given  under 
our  hands  and  seals  at  Gricklade,  in  the  county  of  Wilts,  this  10th  day 
of  May,  in  the  year  of  our  Lord  1821.  A  verdict  having  been  found 
for  the  defendants, 

Pell,  Serjt.,  now  moved  for  a  new  trial,  on  the  gpound  that  the  power 
vested  in  commissioners  of  bankrupt  being  unknown  to  the  common 
law,  and  such  as  ought  to  be  strictly  pursued  and  watched,  the  plain- 
tiff ought  to  have  been  remanded  under  the  judge's  warrant,  or  that 
the  commissioners'  warrant  ought  to  have  stated  the  excuse  offered  by 
the  plaintiff,  when  he  refused  to  be  swora,  and  to  have  committed  him 
only  till  he  should  answer  all  lawful  questions ;  that  being  the  expres- 
sion used  in  the  statute  i*^  he  insisted,  that  the  latter  objection,  though 
technical  only,  ought  to  avail  in  such  a  cause ;  and  he  cited  Nathans 
case,  2  Str.  880,  Bracy's  case,  1  Ld.  Raym.  99,  HoUingshead^s  case,  2 
Ld.  Raym.  851,  and  Miller's  case,  3  Wils,  420,  2  Bl.  881,  S.  C,  rely- 
ing on  the  report  of  it  in  Blackstone,  aa  to  the  opinion  of  the  Court  on 
the  objection  to  the  concluding  words  of  the  warrant  in  that  case.  And 
he  endeavoured  to  distinguish  the  present  case  from  JEx  parte  Page,  1 
B.  &  A.  568. 

Dallas,  G.  J.  In  a  case  of  this  description,  it  would  be  no  answer 
to  an  objection  to  urge  that  it  was  merely  technical ;  because  it  is  often 
the  duty  of  counsel  to  take  such  objections  in  favour  of  the  liberty  of 
the  subject ;  but,  when  taken,  they  can  only  receiv4  a  reasonable  con- 
struction. What  are  the  facts  of  this  case?  The  plaintiff  was  taken 
before  the  conunissioners  to  be  examined,  and,  if  he  wished  to  postpone 
his  examination  till  the  arrival  of  his  professional  adviser,  his  course 
of  proceeding  was  obvious;  he  should  have  submitted  to  be  aworn  at 

•  6  Geo.  2,  0.  80,  8. 16. 
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once,  and  then  have  requested  to  be  remanded  till  such  time  as  he 
might  deem  convenient.  But  unless  he  submitted,  I  do  not  see  how 
the  commissioners  could  take  his  statement  of  a  single  fact ;  every 
allegation  so  made  must  have  been  irregular.  It  must,  therefore,  be 
borne  in  mind,  that  the  plaintiff  was  not  committed  for  refusing  to 
answer  questions,  but  for  refusing  to  be  examined  altogether.  If  he 
had  been  committed  for  refusing  to  answer  any  particular  question,  such 
question  ought  certainly  to  have  appeared  on  the  warrant ;  for  no  man 
is  bound  to  answer  a  question  illegally  put :  but  this  is  not  a  case  of 
that  description.  The  objection,  which  resolves  itself  into  an  objection 
to  the  form  of  the  warrant,  though  merely  technical,  might  have  been 
conclusive  if  a  case  had  been  adduced  to  support  it :  but  I  know  of  no 
case  determined  in  express  terms  on  such  a  ground,  nor  any  which  can 
support  it  by  analogy.  We  must,  therefore,  look  at  the  statute,  and 
that,  in  the  sixteenth  section,  empowers  the  commissioners  to  commit 
the  bankrupt  tiU  he  answer  such  lawful  questions  as  may  be  put  to  him. 

Undoubtedly,  every  question  put  by  a  legal  tribunal  will  be  intended 
to  be  lawful,  though  the  word  is  often  introduced  for  the  sake  of  cau- 
tion ;  but  it  is  afterwards  dropped  in  this  same  section  of  the  statute, 
where  the  language  is,  ^'  It  shall  and  may  be  lawful  to  and  for  the  said 
commissioners,  or  the  major  part  of  them,  by  warrant,  under  their 
hands  and  seals,  to  commit  him,  her,  or  them  to  such  prison  as  the  said 
commissioners,  or  the  major  part  of  them,  shall  think  fit,  there  to 
remain  without  bail  or  mainprize,  until  such  time  as  such  person  or 
persons  shall  submit  him,  her,  or  themselves  to  the  said  commissioners, 
and  full  answer  make  to  the  satisfaction  of  the  said  commissioners  to 
all  9ueh  quutwM  as  shall  be  put  to  him,  her,  or  them  as  aforesaid." 
By  the  expression  ^*  such  questions"  will  be  intended  legal  questions, 
till  the  contrary  appears ;  and  in  case  of  a  commitment  for  refusal  to 
answer  any  particular  question,  the  contrary  would  appear  on  the  face 
of  the  warrant,  if  the  question  were  illegal.  But  the  bankrupt  is  bound 
to  submit  in  the  first  instance ;  he  has  Suled  to  do  so,  before  any  ques- 
tions were  put ;  and,  I  think,  this  warrant  does  sufficiently  follow  the 
statute,  and  that  the  bankrupt  was  properly  committed. 

Park,  J.  No  one,  who  sits  here,  disputes  the  general  principle,  that 
the  commissioners*  authority  must  be  pursued  strictly ;  but  there  is  no 
objection  to  this  warrant  on  the  face  of  it,  whether  it  be  considered  on 
the  statute  or  on  the  constant  usage.  The  confusion  has,  I  think, 
Arisen  from  its  being  supposed  that  the  bankrupt  was  committed  for 
not  answering  a  particular  question ;  whereas,  persisting  in  his  refusal 
to  be  sworn,  he  was  committed  for  not  submitting  at  all.  The  form  of 
the  oath  is,  *'  You  shall  true  answer  make  to  all  8uch  questions  as  shall 
be  put  to  you,"  not  "to  all  such  lawful  questions;*'  for  the  commis- 
sioners cannot  put  any  questions  save  such  as  are  lawful.  The  com- 
mitment pursues  the  terms  of  the  oath,  and  the  language  of  the  act :  it 
is  in  the  form  which  is  generally  used ;  and  I  have  no  doubt  that  the 
commitment  is  lawful. 

BURROUGH,  J.  I  am  satisfied  with  the  commitment  now,  as  I  was 
at  the  trial.     This  is  not  like  a  case  where  a  bankrupt  is  committed  for 
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not  nnswering  sorae  special  question ;  but  it  is  a  cnse  where  the  bank- 
rupt resists  tlie  authority  of  the  commissioners,  and  refuses  to  be  sworn 
or  to  submit  to  any  examination  at  all,  and  the  commissioners  could 
not  act  otherwise  than  as  they  have  done.  The  bankrupt  might  have 
demurred,  if  an  illegal  question  had  been  put  to  him  ;  but  the  words  on 
the  face  of  the  warrant,  ^'  the  questions  which  may  be  put  to  him  by 
virtue  of  the  said  commission/'  must  be  intended  to  mean  legal  ques- 
tions. 

As  to  any  hardship  upon  the  bankrupt,  I  can  see  none  in  the  case. 
The  commissioners  waited  some  time  for  the  arrival  of  his  attorney, 
and,  after  his  commitment,  he  might  have  been  brought  up  whenever 
he  pleased. 

Richardson,  J.  The  objection  relied  on  for  the  plaintiff,  is  the 
omission  of  the  word  lawful :  but  I  am  of  opinion  that  the  law  does  not 
require  that  word  to  be  inserted.  The  sixteenth  section  of  the  6  Geo. 
2,  c.  80,  does  not  repeat  the  word  lawful  after  employing  it  once,  but 
it  is  to  be  implied  that  the  act  speaks  all  along  of  lawful  questions  ;  for 
no  questions  save  lawful  questions  can  be  put ;.  and  the  same  must  be 
implied  as  to  this  warrant,  which,  here,  seems  to  me  to  correspond  with 
the  statute.  Nor  do  the  cases  come  up  to  this :  Miller  a  coMe  is  the 
nearest ;  but  the  objection  to  the  conclusion  of  the  warrapt  there,  was, 
not  the  omission  of  the  word  lawful,  but  that  some  of  the  questions 
asked  were  not  inserted  in  the  warrant,  and  the  decision  was  perfectly 
right.  No  case,  therefore,  comes  up  to  this  objection,  nor  do  the  words 
of  the  statute. 

Another  objection  was  incidentally  taken,  and  it  was  said  that  the 
bankrupt  ought  to  have  been  remanded  under  the  judge's  warrant ;  but 
I  think  that  a  mistake.  The  fourteenth  section  empowers  judges  to 
apprehend  and  commit  the  bankrupt,  upon  the  certificate  of  the  com- 
missioners, to  gaol,  "  there  to  remain  until  he,  she,  or  they  be  removed 
by  order  of  the  said  commissioners,  or  the  major  part  of  them,  by 
warrant  under  their  hands  and  seals."  It  seems  to  me  that  the  bank- 
rupt could  not  have  been  remanded  under  the  judge's  warrant ;  for, 
when  he  was  brought  before  the  commissioners,  the  judge's  authority 
was  at  an  end.  The  commissioners  were  bound  to  detain  the  bankrupt 
till  he  submitted  to  answer :  I  do  not  think  the  commissioners  could 
have  acted  otherwise ;  and  there  is  not  any  weight  in  the  objection  that 
the  excuse  assigned  by  him  for  not  answering  should  have  been  set 
forth  on  the  warrant.  No  excuse  could  be  admitted  for  a  refusal  to^ 
submit  to  be  sworn.  I  am  of  opinion  that  there  is  no  ground  on  which 
this  application  can  be  supported.  Rule  refused. 


BOOTHBY  V,  MORTON.— p.  239. 

The  surveyor  under  ii  draiimge  statute,  is  entitled  to  t«ke  advanti^  of  a  clause,  limiting  the 
commencement  of  actions  to  six  months  Biter  the  act  complained  of,  though  it  does  not 
appear  be  has  made  the  compensation  directed  by  the  statute,  for  the  act  complained  of, 
>r  pursued  the  course,  on  the  obaerTance  of  which  the  statute  enables  him  to  enter  on  tb^ 
lands  of  otbem. 
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Trespass  against  the  defenclant  as  surveyor  to  the  commissioners 
under  the  Witham  drainage  act.*  The  wrong  complained  of  was  the 
digging  of  a  ditch  of  unusual  width  and  depth,  and  throwing  the  soil, 
&c.,  on  the  land  of  the  plaintiff,  whereby  plaintiff's  crop  of  cole>seed 
was  spoiled,  and  some  of  his  sheep  drowned.  The  ditch  was  dug  about 
a  year  before  the  commencement  of  the  action.  The  sheep  were 
drowned,  and  the  crop  of  cole-seed  was  spoiled,  within  six  months  of 
such  commencement.  At  the  last  Lincoln  assizes,  Best,  J.,  before 
whom  the  action  was  tried,  was  of  opinion  that  the  action  ought  to 
have  been  brought  within  six  months  from  the  digging  of  the  ditch, 
and  directed  a  nonsuit ;  but  gave  leave  to  move  to  set  it  aside.  Accord- 
ingly, 

Vaugkanj  Serjt.,  now  moved  for  a  rule  nisi  to  that  effect,  upon  the 
ground  that  the  commissioners  could  not  claim  the  benefit  of  the  clause 
(which  directs  that  all  actions  against  the  commissioners  shall  be 
brought  within  six  months,  and  not  afterwards),  unless  it  appeared  that 
they  had  offered  the  compensation,  or  taken  the  other  steps  directed 
by  the  91st  sectionf  of  the  act,  which,  he  contended,  must  be  deemed 
conditions  precedent  to  the  claiming  any  protection  under  the  act, 
since  it  appeared  by  the  94th  section,^  that  the  commissioners'  right 
of  entry  arose  only  on  their  pursuing  the  course  there  pointed  out ;  in 
the  same  manner  as  by  the  usual  provisions  of  turnpike  acts,  the  dig- 
ging of  gravel  is  only  allowed  where  a  proper  compensation  has  been 
offered. 

But  the  Court  refused  the  rule,  observing,  that  the  act  contained 
nothing  which  afforded  any  ground  for  supposing  that,  even  if  the  pro- 
visions pressed  on  their  notice  had  not  been  complied  with,  the  action 
against  the  commissioners  could,  therefore,  be  brought  at  any  unlimited 
time ;  and  Vaughan  took  nothing  by  his  motion. 

•  2  Geo.  8,  0.  82. 

f  By  the  9l8t  section  the  oommiBsionera  are  empowered  to  purchase  lands,  &c.,  and 
where  persons  shall  refase  or  neglect  to  treat,  the  commissioners  are  empowered  to 
issue  their  warrant  to  the  sheriff  to  impannel  a  jury,  **  which  shall  inquire  of,  assess,  and 
ascertain,  the  sum  or  sums  of  money  to  be  paid  for  the  purchase  of  such  lands,  tene- 
ments, or  hereditaments,  or  the  recompense  to  be  made  for  damages  that  may  or  shall  be 
sustained  as  aforesaid,  and  to  settle  and  ascertain  in  what  proportions  the  sum  or  sums  so 
assessed  shall  be  paid  to  the  several  persons  interested  in  the  premises ;  and  the  said  re- 
spective commissioners,  or  any  five  or  more  of  them,  sbiill  give  judgment  for  such  pur- 
chase-moneys or  recompense  so  to  be  assessed  by  such  juries;  which  said  verdict,  and 
the  judgment  thereuY)on  pronounced  by  the  said  respective  commissioners,  or  any  five  or 
more  of  them,  shall  be  binding  and  conclusive,  to  all  intents  and  purposes,  against  all 
parties." 

}  By  the  94th  section,  it  is  enacted,  '*  That  upon  payment  of  such  sum  or  sums  of 
money  as  shall  be  agreed  upon  between  the  said  respective  commissioners,  or  any  five 
or  more  of  them,  and  the  party  or  parties  interested,  or  of  such  sum  or  sums  of  money 
as  shall  be  assessed  by  any  such  jury  to  such  party  or  parties,  or  legal  tender  thereof 
made,  or  to  the  principal  officer  or  officers  of  any  such  bodies  politic,  corporate,  or 
collegiate ;  or  if  he,  she,  or  they  cannot  be  found,  or  shall  refuse  to  accept  such  money, 
upon  payment  thereof  to  such  person  or  persons  as  the  said  respective  commissioners,  or 
any  five  or  more  of  them,  shall,  by  writing  under  their  hands,  appoint  for  the  use  of, 
and  to  be  paid  upon  demand,  without  fee  or  reward,  to  such  party  or  parties  respectively 
the  said  respective  commissioners,  and  all  persons  employed  or  authorized  by  them,  or 
any  five  or  more  of  them,  shall  have  full  power  and  authority  to  enter  upon  the  lands, 
tenements,  or  hereditaments,  in  respect  whereof  such  moneys  were  so  agreed  for  or 
assessed,  and  to  make  use  of  such  lands,  tenements,  and  hereditaments,  for  the  purposes 
of  this  act ;  and  they  shall  be,  and  are  hereby  indemnified  for  so  doing." 
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Debt  on  sUt  2  Geo.  2,  c.  23,  for  aoting  as  »  solicitor  in  tbe  Court  of  Chancery  (m.  in 
the  matter  of  T.  S.,  a  bankrupt),  the  defendant  not  being  a  solicitor  of  the  said  court : — 
the  plaintiff,  having  proved  that  the  defendant  (not  a  solicitor  of  the  court)  bad  been 
consulted,  and  had  been  instrumental  in  the  matter  of  a  petition  to  tbe  Lord  Chancel- 
lor, by  the  creditors  of  T.  S.  (which  petition  bore  the  name  of  certain  admitted 
solicitors,  and  was  intituled  '*  In  bankruptcy"),  praying  for  the  Uxation  of  tbe  bill  of 
the  solicitor  to  tbe  commission,  was  nonsuited,  and  the  Court  refused  to  set  tbe  non- 
suit aside :  Semble,  that  proceedings  in  bankruptcy  are  not  proceedings  in  Chancery. 

DfiBT  on  Stat.  2  Qeo.  2,  o.  23,  intituled  '^  an  act  for  tbe  better  regu- 
lation of  attorneys  and  solicitors."  The  sixth  count  of  the  declaration 
(on  which  alone  the  case  turned)  stated,  that  '^  the  defendant  within 
12  months  before  action  brought,  did  unlawfully,  in  his  own  name,  act 
as  a  solicitor  for  and  on  the  behalf  of  certain  persons,  viz.  Isaac 
Howell,  Charles  Hare,  and  Edward  Jones,  in  his  Majesty's  Court  of 
Chancery  (the  said  court  then  being  held  at  Westminster,  &c.,  and 
then  and  there  being  a  court  in  which  solicitors  had  been  accustomably 
admitted  and  sworn),  in  the  carrying  on  of  certain  proceedings  in  the 
said  court,  yiz.  proceedings  in  the  matter  of  one  Thomas  Smith,  a  bank- 
rupt, for  and  in  expectation  of  gain,  fee,  and  reward,  the  defendant  not 
then  being,  nor  having  been  admitted  and  enrolled  a  solicitor  of  the 
said  court,  or  an  attorney  or  solicitor  of  any  one  of  the  courts  of  law 
or  equity  mentioned  in  a  certain  act,  &c.,  intituled,  &c."  Flea,  general 
issue.  At  the  trial  before  Dallas,  C.  J.,  at  the  Westminster  sittings 
after  Michaelmas  term  last,  it  appeared  that  the  creditors  of  the  bank- 
rupt conceiving  that  the  costs  of  the  commission  against  Smith  had 
been  overcharged,  applied  to  the  defendant,  who  was  not  an  attorney, 
but  a  certificated  conveyancer,  to  get  the  bill  taxed,  and  one  of  them 
stated  that  he  gave  the  defendant'  directions  to  that  effect ;  the  action 
was  brought  against  the  defendant  for  acting  as  solicitor  in  the  matter 
of  a  petition  to  the  Lord  Chancellor  to  have  the  bill  taxed.  The  peti- 
tion, intituled  '^In  Bankruptcy,"  was  in  the  name  of  certain  admitted 
and  enrolled  solicitors,  and  sent  by  them  to  the  defendant  in  the  coun- 
try, in  whose  presence  it  was  signed  by  the  parties  concerned.  Dallas, 
C.  J.,  was  of  opinion,  that  the  action  could  not  be  maintained,  and  the 
plaintiff  was  nonsuited,  with  leave  to  move  to  set  the  nonsuit  aside  and 
have  a  new  trial.     Accordingly, 

Len%^  Serjt.,  in  the  last  term  obtained  a  rule  nisi  to  that  effect.  And 
now 

Bosanquetj  Serjt.,  who  showed  cause  against  the  rule,  mainly  relied 
on  the  circumstance,  that  this  proceeding  was  not  in  Chancery,  that 
the  petition  was  intituled  "  In  Bankruptcy,"  not  "  In  Chancery,"  and 
that  if  it  had  been  intituled  *'  In  Chancery,"  the  Chancellor  could  not 
have  heard  it.     Ez  parte  Lundy  6  Yes.  jun.  782. 

Lem^  in  support  of  the  rule,  contended,  that  by  proceedings  in 
Chancers  were  to  be  understood  all  such  proceedings  as  came  into  the 
Court  of  Chancery ;  such  as  cases  of  lunacy  and  bankruptcy ;  otherwise 
much  business  done  in  the  Court  would  be  out  of  the  reach  of  the  act : 
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that  the  Lord  Chancellor,  therefore,  when  sitting  in  bankruptcy,  was 
sitting  in  Chancery ;  and  he  cited  the  words  of  Mansfield,  C.  J.,  in 
OoUtiu  V.  Nicholson^  2  Taunt.  322,  "  It  is  now  decided,  that  all  pro- 
ceedings by  petition  to  the  Chancellor  are  proceedings  in  Chancery." 

The  Court  concurred  in  discharging  the  rule.  Park,  J.,  observed, 
that  the  Lord  Chancellor  sat  in  bankruptcy  under  a  separate  commis* 
sion ;  aLd  that  the  Judges  who  were  empowered  to  sit  for  the  Lord 
Chancellor,  as  keeper  of  the  great  seal,  could  not  sit  in  bankruptcy. 
Richardson,  J.,  added,  that  the  declaration,  which  alleged  that  the 
defendant  had  acted  as  a  solicitor  in  the  carrying  on  of  certain  proceed- 
ings in  the  Court  of  Chancery,  had  not  been  borne  out. 

Rule  discharged.^ 
•  See  Btat.  68  Geo.  8,  e.  24,  s.  1,  S,  uid  8. 
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A.,  on  the  marriage  of  his  daughter,  C,  conveyed  property  to  the  use  of  himself,  for  life ; 
remainder  to  the  use  of  B^  his  daughter's  intended  husband,  for  life ;  remainder  to  the 
use  of  C,  for  life;  remainder  to  the  use  of  the  sons  of  the  marriage  aucceasively  in 
tail;  remainder  to  the  use  of  the  daughters  of  the  marriage,  as  tenants  in  common  in 
tail;  reversion  to  the  use  of  A.  A.  afterwards,  on  his  death,  devised  all  his  property, 
not  before  settled,  to  the  use  of  his  widow,  for  life ;  remaiiider  to  the  use  of  B.,  for  life; 
remainder  to  the  use  of  C,  for  life ;  remainder  to  the  use  of  their  sons  sacoessively  in 
tail,  (subject  to  a  term  for  the  provision  of  younger  children 0  remainder  to  the  use  of 
the  daughters,  as  tenatits  in  common  in  tail ;  remainder  to  the  use  of  C,  and  her  heirs. 
B.  and  C.  aAerwards  levied  a  fine  of  all  the  before-mentioned  premises  to  the  use,  (subject 
to  the  uses  in  the  settlement  and  will  mentioned,)  of  such  person  as  C,  by  will  in  writmg. 
or  any  writing  of  appointment,  purporting  such  will  to  be  by  her  signed,  in  tne  presence 
of,  and  atteisted  by  three  or  more  witnesses,  should  appoint ;  (which  will,  or  writing  of  ap- 
pointment in  nature  of  a  will,  C,  notwithstanding  her  coverture,,  was  thereby  empowered 
to  make,)  and  in  the  mean  time,  and  for  want  of  such  appointment  lor  the  whole  or 
any  part,  to  the  use  of  C.  and  her  heira.  C.  having  survived  B.,  by  whom  she  had  no 
issue,  married  D^  whom  she'  also  survived,  and  then  died,  leaving  E.,  an  only  son  by  D. 
To  this  son,  C,  in  1819,  by  an  instrument  purporting  to  be  her  will,  signed  in  the 
presence  of,  and  attested  by  three  witnesses,  left  sll  her  real  estate  in  fee,  the  instrument 
containing  a  provistoni  that  the  property  should  go  over  to  C.*s  sister,  in  case  of  E.'s 
dying  in  C.*s  lifetime.  £.  shortly  afterwards  died  a  minor,  intestate,  and  without  issue: 
Hddt  1.  That  the  instrument  executed  by  C,  in  1819,  did  not,  as  to  the  eststes  comprised 
in  the  fine,  operate  as  an  execution  of  C.'s  power  of  sppointment,  but  as  a  devise  by  her,  by 
force  of  her  interest    2.  That  E.  took  by  descent  from  his  mother,  and  not  by  purchase. 

This  case  came  before  the  Court  by  the  direction  of  his  honour  the 
Vice-Chancellor,  and  arose  under  the  following  circumstances. 

Indentures  of  lease  and  release  and  settlement,  bearing  date,  Febru- 
ary, 1777,  were  executed  by  and  between  William  Bowyer,  of  the  first 
part ;  Thomas  Ley,  and  John  Goodwin,  of  the  second  part;  Moreton 
Walhouse,  and  Arthur  Bowyer,  brother  of  the  said  William  Bowyer 
of  the  third* part;  Edward  Walhouse  Okeover,  only  child  and  heir  ap 
parent  of  the  said  Moreton  Walhouse,  of  the  fourth  part ;  and  Margaret 
Bowyer,  daughter  and  only  child,  and  heiress  apparent  of  the  said  ^^il- 
liam  Bowyer,  of  the  fifth  part;  whereby,  (after  reciting  that  a  marriage 
was  intended  then  shortly  to  be  solemnized  between  the  said  Edward 


710    '    Langlet  v.  Sneyd.  E.  T.  1822.       [244 

Walhouse  Okeover,  and  Margaret  Bowyer,  by  the  mutual  consent  of 
their  respective  fathers,  and  further  reciting  a  settlement  made  by  More- 
ton  Walhouse,  in  prospect  of  the  marriage,  and  providing  for  younger 
children,)  William  Bowyer,  (in  consideration  of  the  intended  marriage, 
and  of  the  settlement  and  conveyance  so  made  by  Moreton  Walhouse, 
and  for  settling  and  conveying  the  manor,  &c.,  thereinafter  mentioned 
to  such  uses,  &c.,  as  are  thereinafter  mentioned,  and  for  making  a  pro- 
vision for  the  said  Margaret  Bowyer,  and  the  issue  of  the  said  marriage,) 
did  grant,  &c.,  to  Thomas  Ley,  and  John  Goodwin,  their  heirs  and  as- 
signs, the  manor,  &c.,  therein  particularly  mentioned,  to  hold  the  same 
imto  Thomas  Ley,  and  John  Goodwin,  their  heirs  and  assigns,  to  the 
uses  thereinafter  mentioned,  to  take  effect  from  the  solemnization  of 
the  said  intended  marriage,  viz.  to  the  use  of  William  Bowyer  and  his 
assigns  during  his  life,  without  impeachment  of  waste ;  remainder  to 
the  use  of  Thomas  Ley,  and  John  Goodwin,  and  their  heirs  during  his 
life,  in  trust  to  support  contingent  uses  and  estates ;  remainder  to  the 
use  of  Edward  Walhouse  Okeover,  and  his  assigns  for  the  term  of  his 
life,  without  impeachment  of  waste  ;  remainder  to  the  use  of  the  said 
trustees  and  their  heirs  during  his  life,  to  support  contingent  remain- 
ders ;  remainder  to  the  use  of  Margaret  Bowyer,  his  then  intended 
Hife,  and  her  assigns  during  her  life,  without  impeachment  of  waste ; 
remainder  to  the  use  of  the  same  trustees  and  their  heirs  during  her 
life,  to  support  contingent  remainders;  remainder  to  the  use  of  Moreton 
Walhouse  and  Arthur  Bowyer,  their  executors,  administrators,  and 
assigns,  for  the  term  of  500  years,  without  impeachment  of  waste,  upon 
certain  trusts  therein  mentioned,  for  the  raising  portions  and  mainte- 
nance for  daughters  and  younger  sons ;  remainder  to  the  use  of  the 
first  and  other  sous  of  Edwaiti  Walhouse  Okeover,  on  the  body  of 
Margaret,  his  intended  wife,  to  be  begotten,  and  of  the  heirs  of  their 
respective  bodies  successively  ;  remainder  to  the  use  of  the  daughters 
of  Edward  Walhouse  Okeover,  on  the  body  of  the  said  Margaret  to  be 
begotten,  equally  as  tenants  in  common,  and  of  the  heirs  of  their  re- 
spective bodies,  with  remainder  or  reversion  to  the  use  of  William 
Bowyer  for  ever. 

Soon  alter  the  execution  of  these  indentures  of  Febniary,  1777,  the 
marriage  was  solemnized  between  Edward  Walhouse  Okeover,  and 
Margaret  Bowyer. 

Afterwards,  William  Bowyer  duly  made  and  published  his  last  will 
and  testament  in  writing,  dated  September,  1780,  whereby,  (amongst 
other  things,)  he  devised  to  Thomas  Ley  and  Arthur  Bowyer,  their 
heirs  and  assigns,  all  and  every  his  real  estates  whatsoever,  not  settled 
on  his  daughter's  marriage  with  Edward  Walliouse  Okeover,  except 
certain  estates  therein  mentioned,  subject  to  the  payment  of  such  part 
of  his  debts,  as  the  estates  so  excepted  should  fall  short  of  paying,  to 
the  use  of  his  wife,  Christiana  Bowyer,  for  the  term  of  her  life,  without 
impeachment  of  waste,  in  lieu  of  dower  ;  remainder  to  the  use  of  his 
son-in-law,  Edward  Walhouse  Okeover,  for  his  life,  without  impeach- 
ment of  waste;  remainder  to  the  use  of  the  same  trustees,  and  their 
heirs  during  his  life,  in  trust  to  support  contingent  uses ;  remainder  to 
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the  use  of  his  daughter,  Margaret  Okeover,  wife  of  Edward  Walhouse 
Okeover,  for  her  life,  without  impeachment  of  waste ;  remainder  to  the 
use  of  the  same  trustees,  and  their  heirs  during  her  life,  in  trust  to  sup- 
port coniingent  uses,  and  from  and  immediately  after  her  decease, 
(subject  to  and  charged,  and  chargeable  with  the  sum  of  7500/.,  paya- 
ble to  the  daughter,  younger  sons,  or  younger  son  of  Edward  Walhouse 
Okeover,  by  Margaret,  his  wife,)  to  the  use  of  the  first  and  other  sons 
of  Edward  Walhouse  Okeover,  on  the  body  of  Margaret  his  wife,  and 
the  heirs  of  their  bodies  respectively,  successively ;  remainder  to  the 
use  of  the  daughter  of  Edward  Walhouse  Okeover,  on  the  body  of 
Margaret  his  wife,  equally,  and  the  heirs  of  their  respective  bodies  as 
tenants  in  common,  with  remainder  to  the  use  of  his  daughter,  Margaret 
Okeover,  her  heirs  and  assigns  for  ever. 

William  Bowyer  died  in  the  same  year,  without  having  revoked  or 
altered  his  said  will. 

An  indenture,  dated  the  14th  October,  1786,  was  made  and  executed 
by  and  between  Edward  Walhouse  Okeover,  and  Margaret  his  wife,  of 
the  one  part,  and  John  Sneyd,  of  the  other  part,  whereby,  (after  re- 
citing the  indentures  of  lease  and  release,  and  settlement  of  February, 
1777,  and  the  said  marriage  and  will  of  William  Bowyer,  and  the  death 
of  William  Bowyer,  and  that  Christiana  Bowyer  was  then  living,  and 
that  Edward  Walhouse  Okeover  had  not  any  issue  by  Margaret  his 
wife ;  and  also  reciting,  that  Edward  Walhouse  Okeover  and  Margaret 
his  wife,  had  consented  and  agreed,  that  the  reversion  and  remainder 
in  fee  simple  expectant,  on  the  determination  of  the  estates  for  life 
of  Edward  Walhouse  Okeover  and  Margaret  his  wife,  and,  in  default 
of  issue  of  their  bodies,  of  and  in  the  manor,  and  the  several  other 
hereditaments  and  premises  comprised  in  the  therein  mentioned  in- 
denture  ol'  release  and  settlement,  and  whereof  Margaret  Okeover  was 
then  seized,  by  virtue  of  or  under  the  limitations  contained  in  the 
same  indenture,  and  also  the  reversion  or  remainder  in  fee  simple, 
expectant  on  the  determination  of  the  several  estates  for  life  of  Chris- 
tiana Bowyer  and  Edward  Walhouse  Okeover,  and  Margaret  his  wife; 
and  in  default  of  issue  of  the  body  of  Edward  Walhouse  Okeover,  by 
Margaret  his  wife,  and  whereof  Margaret  Okeover  was  then  .seized 
or  entitled  to  by  virtue  of  or  under  the  will  of  her  late  father,  should 
be  respectively  limited,  settled,  and  assured,  in  such  manner,  and  sub- 
ject to  such  power  of  appointment  by  Margaret  Okeover  as  therein- 
after mentioned ;  for  which  purpose  they,  the  said  Edward  W^alhouse 
Okeover  and  Margaret  his  wife,  liad  agreed  to  levy  such  fine  as 
thereinafter  mentioned;)  Edward  Walhouse  Okeover,  for  himself 
and  for  Margaret  his  wife,  their  heirs^  executors,  and  administrators, 
covenanted  with  John  Sneyd,  his  heirs  and  assigns,  that  they,  the  said 
Edward  W^alhouse  Okeover  and  Margaret  his  wife,  would  levy  a 
fine  to  John  Sneyd,  and  his  heirs,  of  the  said  manor,  &.c.,  in  the  said 
indentures  of  lease  and  release  and  will  mentioned ;  first,  to  confirm 
the  several  uses,  &c.,  in  the  said  recited  indenture  of  release  and  set- 
tlement and  will,  respectively  limited,  antecedent  to  the  remainder  or 
reversion  in  fee  thereof,  respectively  limited  to  the  right  heirs  of  William 
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Bowyer,  deceased,  and  to  the  iise  of  Margaret  Okeover,  her  heirs  and 
assigns  for  ever ;  and  subject  to  the  said  several  uses,  &c.,  and  as  the 
same  should  respectively  end  and  determine,  to  the  use  of  such  person 
and  persons,  and  for  such  estate  and  estates,  and  in  such  parts,  shares, 
and  proportions,  and  for  such  intents  and  purposes,  and  subject  to  such 
provisoes,  restrictions,  and  limitations,  as  Margaret  Okeover,  from  time 
to  time,  during  her  life,  by  her  last  will  and  testament  in  writing,  or  any 
writing  of  appointment,  purporting  such  will  to  be  by  her  signed  and 
published  in  the  presence  of  and  attested  by  three  or  more  credible 
witnesses,  (and  which  will,  or  writing  of  appointment  in  nature  of  a 
will,  Margaret  Okeover,  notwithstanding  her  coverture,  was  thereby 
empowered  to  make)  should  direct  or  appoint,  of  or  concerning  the  said 
premises,  or  of  or  concerning  any  part  thereof;  and  as  well  for  want 
of  such  direction  or  appointment,  as  in  the  meantime  and  until  such 
direction  or  appointment  should  be  made  or  given,  and  likewise  subject 
to  any  such  direction  or  appointment  as  should  be  so  at  any  time 
made  or  given,  where  the  same  should  not  be  a  complete  and  absolute 
direction  or  appointment  of  the  whole  of  the  said  premises,  or  of  the 
whole  estate  or  interest  therein,  and  as,  and  when  any  estate  or  inter- 
est therein,  or  in  any  part  thereof,  should  respectively  end  and  deter- 
mine, to  the  use  of  Margaret  Okeover,  her  heirs  and  assigns  for  ever. 

The  fine  by  the  said  indenture  covenanted  to  be  levied,  was  duly 
levied  in  Michaelmas  term,  1786. 

Edward  Walhouse  Okeover  died  many  years  ago,  without  leaving 
any  issue  by  Margaret  his  wife,  and  Christiana  Bowyer  also  died  many 
years  ago;  and,  in  the  year  1797,  Margaret  Okeover  intermarried  with, 
and  became  the  wife  of,  the  Reverend  Thomas  Langley,  clerk,  who 
died  in  the  year  1808,  in  the  lifetime  of  Margaret  Langley,  leaving  issue 
by  Margaret  Langley  a  son,  Thomas  Langley,  and  a  daughter,  whc 
died  an  infant  in  the  lifetime  of  Margaret  Langley,  and  before  the  m^ 
king  of  Margaret  Langley's  will,  hereafter  set  forth. 

Margaret  Langley  was,  at  the  time  of  making  her  will,  heremaftci 
set  forth,  and  from  thenceforward  down  to  the  time  of  her  death,  seizeo 
in  fee  simple,  in  possession  of  certain  real  estates,  not  comprised  in  the 
aforesaid  indenture  of  the  14th  October,  1786,  and  the  fine  levied  in 
pursuance  of  the  covenant  therein  contained,  which  she  purchased 
after  the  death  of  Thomas  Langley,  her  husband  ;  but  Margaret,  at 
the  time  of  making  her  will,  had  no  estate  or  interest  in  remainder, 
reversion,  or  expectancy,  other  than  as  hereinbefore  and  hereinafter 
appears. 

Margaret  Langley  made  an  instrument  in  writing,  purporting  to  be 
her  will,  dated  25th  August,  1819,  and  which  was  signed  and  pub- 
lished by  her,  in  the  presence  of,  and  attested  by  three  credible  wit- 
nesses, and  such  will  was  as  follows:  "This  is  the  last  will  and  testa- 
ment of  me,  Margaret  Langley,  of  Snelstone,  in  the  county  of  Derby, 
widow,  made  this  25th  day  of  August,  1819,  in  sound  and  disposing 
mind,  memory,  and  understanding ;  first,  I  will,  order,  and  direct  all 
my  just  debts,  and  my  funeral  and  testamentary  expenses,  to  be  duly 
paid,  satisfied,  and  discharged,  by  my  executors  hereinafter  named;  and 
I  give^  devise,  and  bequeath  all  and  every  my  manors,  messuages. 
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farms,  lands,  tenements,  hereditaments,  and  real  estate  whatsoever, 
whether  in  possession,  reversion,  remainder,  or  expectancy,  and  all  and 
every  my  household  goods  and  furniture,  and  implements  of  household 
plate,  linen,  china,  farming  stock,  both  quick  and  dead,  ready  money, 
and  money  out  at  interest  in  the  hands  of  other  persons,  upon  mort- 
gage, bonds,  notes,  or  other  securities,  and  all  other  my  personal  estate 
and  effects  whatsoever  and  wheresoever,  unto  my  well  beloved  and 
only  child,  Thomas  Langley,  to  hold  the  same  unto  and  to  the  only 
proper  use  and  behoof  of  my  said  child  Thomas,  his  heirs,  executors, 
administrators,  and  assigns  for  ever,  subject  nevertheless  to  the  payment 
of  the  following  legacies,  which  I  give  and  bequeath  to  the  undermen- 
tioned persons,  to  be  paid  at  the  expiration  of  twelve  calendar  months 
next  after  my  decease,  that  is  to  say  (here  followed  several  legacies ;) 
provided  always  nevertheless,  and  I  do  hereby  declare  it  to  be  my  will 
and  mind  that,  in  the  event  of  my  said  son  departing  this  life  in  my 
lifetime,  without  leaving  lawful  issue,  all  my  real  and  personal  estates 
and  effects  hereinbefore  given,  devised,  and  bequeathed  to  him,  shall 
(subject  to  the  legacies  hereinbefore  mentioned)  go,  and  I  do  hereby 
give,  devise,  and  bequeath  the  same  unto  and  to  the  only  proper  use 
and  behoof  of  my  dear  sister,  Sarah  Welch,  of  Five  Ways  House,  War- 
wickshire, to  her  sole  and  separate  use,  her  receipts  standing  good  for 
receiving  the  same,  and  to  her  heirs  for  ever,  equally  to  be  divided 
between  and  amongst  them  as  tenants  in  common,  and  not  as  joint- 
tenants,  and  of  their  several  and  respective  heirs,  executors,  adminis- 
trators, and  assigns  for  ever :  and  whereas,  I  am  seized  of  or  entitled 
to  various  estates  in  mortgage,  or  subject  to  redemption,  on  payment 
of  certain  principal  sums  advanced  by  me,  upon  security  of  the  same, 
now  I  give,  devise,  and  bequeath  all  and  every  the  messuages,  lands, 
tenements,  and  hereditaments  whatsoever,  whereof  I  am  so  seized  or 
entitled,  by  way  of  mortgage,  with  their  and  every  of  their  appurte- 
nances, and  all  my  estate  and  interest  therein,  to  my  friend,  Thomas 
Alcock,  of  Cheadle,  his  heirs,  executors,  administrators,  utid  assigns,  ac- 
cording to  the  nature  of  the  said  several  estates,  upon  trust,  and  to  the 
intent  ihat  he  the  said  Thomas  Alcock,  his  heirs,  executors,  adujiuistra- 
tors,  or  as^gns,  do  and  shall,  upon  payment  unto  my  execulore  or  ad- 
ministrators, of  such  sum  and  sums  of  money  as  shall  be  due  and  owing 
upon  or  in  respect  of  the  said  several  mortgaged  premises,  convey,  as- 
sign and  assure  the  same,  with  the  appurtenuiices,  unto  or  for  the  per- 
son or  persons  who,  at  the  time  of  making  such  respective  payment, 
shall  be  entitled  to  the  equity  of  redemption  thereof,  and  to  his,  her,  and 
their  heirs,  executors,  administrators,  or  assigns,  according  to  the  nature 
of  the  said  premises  respectively;  and  I  do  hereby  direct  that  the  mon- 
eys which  shall  be  received  for  or  in  respect  of  the  said  several  mort- 
gages, shall  go  and  be  paid,  and  applied  in  the  same  manner  as  my 
other  personal  estate  hereinbefore  given  and  bequeathed;  and  lastly,  I 
do  hereby  nominate,  constitute,  and  appoint  my  friends,  Thomas 
Alcock,  of  Cheadle,  Staffordshire,  and  James  Riddlesden,  surgeon,  of 
Ashbourne,  executors  of  this  my  last  will  and  testament,  and  guardians 
of  the  person  and  estate  of  my  dear  child  Thomas  Langley,  during  hio 
minority,  hereby  revoking  and  making  void  all  former  and  other  wilb 
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by  me  made,  and  declaring  this  only  to  be  and  contain  my  last    In 
witness  whereof/'  &c. 

Margaret  Langley  died  on  the  22d  of  February,  1821,  at  Mont- 
pellier,  in  France,  leaving  Thomas  Langley,  her  only  child  and  heir  at 
law,  who  died  at  Montpellier,  on  the  27th  March,  1821,  an  infant  of 
the  age  of  nineteen  years,  or  thereabouts,  intestate,  unmarried,  and 
without  issue,  leaving  the  Reverend  John  Langley,  the  plaintiff,  his 
uncle  and  heir  at  law,  ex  parte  patema ;  and  Elizabeth  Harrison  and 
Sarah  Ellen  Evans,  two  of  the  defendants,  his  co-heiresses  at  law  ex 
parte  materna. 

Parts  of  the  estates  whereof  Margaret  Langley  was  seized  in  fee 
simple  in  possession,  and  which  she  purchased  after  the  death  of 
Thomas  Langley,  her  husband,  as  aforesaid,  and  also  parts  of  the  es- 
tates comprised  in  the  said  indenture  of  the  14th  October,  178C,  and 
the  said  fine,  were  at  the  time  of  Margaret  Langley  making  her  will, 
in  lease  to  various  persons  for  terms  of  years,  and  from  year  to  year. 

The  following  questions  were  submitted  for  the  opinion  of  the 
Court. 

First.  Whether  the  instrument,  dated  the  25th  August,  1819,  exe- 
cuted by  the  said  Margaret  Langley,  does,  as  to  the  estates  comprised 
in  the  said  indenture  of  the  1 4th  October,  1786,  and  the  said  fine,  op- 
erate at  law  as  an  execution  of  the  power  of  appointment,  or  as  a  de- 
vise by  her  by  force  of  her  interest. 

Second.  If  the  said  instrument  operates  at  law  as  an  execution  of 
the  said  Margaret  Langley's  power  of  appointment,  did  Thomas  Lang- 
ley, her  son,  take  by  purchase  or  by  descent  ? 

Third.  If  the  said  instrument  operates  at  law  as  a  devise  by  the  said 
Margaret  Langiey,  by  Ibrce  of  her  interest,  did  Thomas  Langley,  her 
son,  take  by  purchase  or  by  descent  ? 

Len8,  Serjt.,  for  the  plaintiff.  Margaret  Langley  disposed  of  her 
property  by  virtue  of  the  power  of  appointment  given  her  in  the  deed 
of  1786,  and  her  son  took  as  a  purchaser  under  this  disposition ;  so  that 
the  property  will  descend  to  his  heirs,  ex  parte  patema.  That  Marga- 
ret Langley  acted  under  the  power  and  not  with  a  view  to  any  interest 
she  might  have,  independently  of  the  power,  must  be  collected  from 
her  intentions,  and  from  the  situation  in  which  she  was  placed.  Now, 
by  the  deed  of  1786,  it  appears  she  consented  and  agreed  to  acquire  a 
control  over  the  property,  by  means  of  this  power  of  appointment, 
which  power  was  then  beneficial,  as  it  enabled  her  to  dispose  of  the 
property  in  parts,  and  during  her  husband's  life ;  by  that  deed  too,  to 
which  she  was  a  party,  the  remainders  over,  in  default  of  appointmen% 
are  all  limited  to  relations,  ex  parte  patema.  Then,  if,  as  is  probable, 
she  wished  to  confer  an  obligation  on  her  son,  that  could  only  bo 
effected  under  the  power  of  appointment;  for  his  claim  as  a  mere 
devisee  would  be  merged  in  his  claim  as  heir  at  law.  Supposing  it, 
therefore,  to  have  been  the  intention  of  Margaret  Langley,  that  her 
son  should  take  under  her  appointment,  it  is  immaterial  whether  that 
appointment  was  executed  by  deed  or  will,  and  whether  the  instrument 
containing  the  execution  of  the  power,  referred  to  the  power  in  terms 
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or  not.  Though  the  instrument  be  in  form  testamentary,  it  is  the 
intention  of  the  party  which  must  decide  whether  the  instrument  shall 
enure  as  a  will  or  an  appointment.  Cox  v.  Chamberlain^  4  Ves.  jun. 
631.  The  only  case  which  resembles  the  present,  is  Hur%t  v.  Earl  of 
Winchelseay  2  Burr.  880,  1  Bl.  187,  but  that  case  has  never  been  acted 
upon,  the  lord  keeper  Henley's  decree  pursuant  to  the  decision  of  the 
King's  Bench  having  been  afterwards  appealed  against. 

Peake^  Serjt.,  for  the  defendants.  First,  Margaret  Langley  has 
made  a  will  and  not  an  appointment;  secondly,  whether  this  be  so  or 
not,  the  act  she  has  done  is  altogether  nugatory,  so  that  her  son  took 
by  descent,  and  his  heirs  ex  parte  matema  are  entitled  to  the  property. 
Considering  the  circumstances  in  which  the  testatrix  stood,  originally 
deriving  the  property  from  her  father,  and  at  the  time  of  the  disposi- 
tion in  question,  being  possessed  of  the  ultimate  remainder  in  fee,  the 
instrument  is  as  much  entitled  to  the  character  of  a  will,  as  any  testa- 
mentary disposition  made  by  a  party  having  absolute  dominion  over 
property.  The  only  object  of  investing  her  with  the  power  of  appoint- 
ment was,  that,  though  si  feme  coverte,  she  might  dispose  of  this  property 
as  if  she  had  been  ^feme sole;  for  had  she  continued  single,  the  power 
would  probably  never  have  been  created.  The  power  did  not  divest 
any  interest  she  had  before,  Penne  v.  Peacock,  Cas.  Temp.  Talb.  41, 
but  only  enabled  her  to  do  more,  than  as  ^feme  eoverte  she  could  other- 
wise have  done.  Now,  where  an  act  is  done  by  one  who  has  an  interest 
as  well  as  a  bare  power,  the  act  shall  always  be  deemed  to  have  been 
done  in  virtue  of  the  interest,  and  not  in  virtue  of  the  power,  Clere^a 
ca»e,  6  Rep.  17,  Cox  v.  Chamberlairij  Maundrell  v.  Maundrell,  10  Ves. 
246.  Margaret  Langley,  therefore,  must  be  taken  to  have  acted  in 
virtue  of  her  own  interest  in  the  property,  and  as  she  had  no  motive 
for  resorting  to  the  power,  the  instrument  in  question  must  be  deemed 
a  will ;  if  so,  the  act  was  nugatory,  and  her  heir  takes  by  his  higher 
title  of  descent.  Clarke  v.  Smith,  Com.  72, 1  Salk.  241,  S.  C,  Allam 
v.  Heber,  2  Str.  1270,  Hedger  v.  Row,  3  Levinz.  127.  But  even  if 
the  instrument  were  an  execution  of  the  power,  the  act  would  be 
equally  nugatory,  and  the  heir  would  take  by  descent,  because,  as  it 
has  before  been  shown,  an  act  shall  never  take  effect  under  a  power, 
where  it  may  also  take  effect  under  an  interest ;  and  Hurst  v.  Earl  of 
Winchelsea  must  still  be  considered  as  having  been  decided  on  the 
sound  rule  of  law. 

Lens,  in  reply,  relied  on  the  supposed  intention  of  Margaret  Lang- 
ley, as  expressed  by  the  legacies  in  partem  paternam,  (though  he  admit- 
ted, that  the  charge  of  debts  or  legacies  was  not  of  itself  suflScient  to 
break  the  course  of  a  descent.  Chaplain  v.  Leroux,  5  M.  &  S.  14 ;)  and 
he.  urged  that,  in  cases  of  ambiguity,  the  law  preferred  the  paternal 
line.     Dougl.  778.  Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent  : 

This  case  has  been  argued  before  us  by  counsel,  we  have  considered 
it,  and  are  of  opinion. 

First,  That  the  instrument  dated  the  25th  August,  1819,  executed  by 
the  said  Margaret  Langley,  does  not,  as  to  the  estates  comprised  in  the 
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said  indenture  of  the  14th  October,  1786,  and  the  said  fine,  operate  at 
law,  as  an  execution  of  her  power  of  appointment,  but  as  a  devise  by 
her  by  force  of  her  interest. 

Secondly,  This  question  does  not  arise. 

Thirdly,  We  are  of  opinion,  that  Thomas  Langley,  her  son,  took  by 
descent  from  his  mother,  and  not  by  purchase. 

R.  Dallas. 
J.  A.  Park. 

J.  BlTRROUGH. 

May  I4th,  1822.  J.  Richardson. 


DARTNALL  v.  Marquis  WELLESLEY.— p.  255. 

Where  an  annuity  is  aought  to  be  let  amde  for  an  illegality  in  the  payment  of  the 
tion,  theie  miut  be  an  affidavit  of  the  eircumstancea  from  the  grantor  himselt 

Pell,  Serjt.,  on  behalf  of  certain  truBtees,  to  whom  the  marquis  had 
assigned  all  his  property  in  trust  for  his  creditors,  and  who  were  autho* 
rized  to  contest  improper  claims,  moved  to  set  aside  an  annuity  granted 
by  him  to  Dartnall  and  others,  on  a  statement  by  a£Sdavit,  in  which^ 
from  entries  in  the  books  of  Howard  and  Gibbs,  the  sufficiency  of  the 
consideration  paid  was  impeached,  and  the  payment  was  averred  to 
have  been  made  by  Howard  and  Gibbs,  and  not  by  Dartnall,  &c. ;  but 
no  affidavit  from  the  marquis  being  produced,  the  Court  refused  to  in- 
terfere, observing,  that  the  trustees  could  not  state  so  well,  as  the 
grantor,  the  circumstances  of  the  original  transaction,  and 

Pell  took  nothing  by  his  motion. 


MAYNARD  v.  BRIGHT.— p.  256. 

In  C.  B.,  where  a  defendant  under  a  rule  nisi  for  that  purpose  files  pleas  of  seTeral 
matters,  annexing  to  the  plea  a  copy  of  the  rule  nisi,  endorsed  with  a  notice,  that  a 
rule  absolute  to  plead  several  matters  will  be  served  as  soon  as  it  is  drawn  up, 
the  plaintiff  may  not  sign  Judgment  as  for  want  of  a  plea,  if  the  time  for  pleading 
should  expire  before  the  rule  absolute  be  obtained. 

The  defendant,  who  was  under  terms  to  plead  issuably  to  an  action 
for  goods  sold  and  delivered,  filed  pleas  of  several  matters,  (to  wit,  the 
general  issue  and  coverture  of  plaintiff),  annexing  to  the  plea,  a  copy 
of  a  rule  nisi  to  plead  several  matters  which  had  been  taken  out  on  the 
preceding  day,  and  upon  which  was  endorsed,  that  a  rule  absolute  to 
plead  several  matters  would  be  served  as  soon  as  it  was  drawn  up ;  and, 
on  the  same  day,  the  defendant  acquainted  the  plaintiff^s  attorney  with 
these  circumstances. 

The  next  day,  the  time  for  pleading  being  out,  and  the  rule  absolute 
for  pleading  several  matters  not  having  been  obtained,  the  plaintiff's 
attorney  signed  judgment,  on  the  ground  that,  till  the  rule  absolute  for 
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pleading  several  matters  had  been  obtained,  the  plea  filed  was  a 
nullity. 

Lens^  Serjtyhaving  on  a  former  day  obtained  a  rule  nui  to  set  aside 
this  judgment  for  irregularity, 

The  Secondary  now  informed  the  Court,  that,  although  there  was  no 
decision  on  the  subject,  it  had  always  been  the  practice  to  consider  in 
such  a  case,  the  (filing  pleas  of  several  matters  with  the  rule  nisi 
<fcnnexed,  endorsed  with  the  notice  of  a  rule  absolute,  sufficient. 

Whereupon  the  Court  set  aside  the  Judgment  without  costs,  and  said 
this  should  be  considered  as  the  practice  for  the  future. 

Pell^  Serjt.,  showed  cause. 


Ez  paHe  HAGUE.— p.  257. 

Attorney.    Striking  off  the  rolls. 

Pbakb,  Serjt.,  moved  to  strike  an  attorney  off  the  Rolls  of  this 
Court,  upon  the  ground  that  he  had  some  years  ago  been  struck  off  the 
Bolls  of  the  Court  of  King's  Bench. 

He  referred  to  the  rule  of  Michaehnas,  1654,*  by  which  it  is  ordered, 
that  attorneys  struck  off  the  Rolls  of  one  Court  for  a  misdemeanor, 
shall  not  practise  in  another. 

But  the  Court  refused  the  rule,  the  contents  of  the  affidavits  on 
which  the  Court  of  King's  Bench  acted,  not  having  been  stated,  and 
there  being  no  proof  or  allegation  that  the  attorney  had  been  struck 
off  for  a  misdemeanor. 

Vaugha%  Serjt.,  showed  cause  against  the  rule. 

*  Roles  Mkd  orders  of  the  Courts  of  King's  Benoh  and  Co«BMm  Pleas. 


HABSANT  V.  LARKIN.— p.  257. 

By  the  Roohester  eonrt  of  requests  act»  22  G.  8,  e.  27,  debts  under  40«.,  contracted 
within  the  jarisdiction  of  the  court,  are  to  be  sued  for  in  that  court ;  by  48  O.  8,  c. 
61,  the  jurisdiction  of  the  court  is  extended  to  sums  not  exceeding  6/. ;  and  plaintiffs 
suing  in  the  superior  courts  for  suras  reooTerable  under  either  of  the  acts,  are  to  be 
refused  costs^  notwithstanding  a  verdict  in  their  fiivonr.  But  the  lattet  act  ezdudes 
any  jurisdiction  over  debts  being  the  balance  of  an  account  on  demand,  originally 
exceeding  61.  The  plaintiff  sued  in  a  superior  court  for  84/.  6<.  Id.,  ascertain^  by  a 
surveyor,  appointed  by  the  defendant  and  himself,  to  be  due  to  him  for  measarvd 
work  and  labour,  done  within  the  jurisdiction  of  the  court  of  requests.  The  defead- 
•nt  proved  payments  to  the  amount  of  241.  18«.,  and  the  jury  estimating  the  work  at 
only  26i.,  found  for  the  plaintiff  only  II.  2#.  damages:  ffetd,  that  this  was  not  a  case 
in  which  the  defendant  was  entitled  under  48  Q.  8,  e.  61,  to  enter  a  suggestion  to 
deprive  plaintiff  of  his  oosts. 

The  plaintiff  sued  the  defendant  in  this  Coort,  and  gavQ  in  the  fol- 
lowing particular  of  his  demand. 
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1821.         Charles  Larkin  to  John  Harsant. 

£.     8,     d. 

May.         Three  days'  work,  0     12     0 

Measured  work,  83     13     1 

At  the  trial  of  the  cause  at  the  last  Maidstone  assizes,  a  surveyor, 
who  had  been  appointed  by  the  defendant  and  plaintiff  to  measure  the 
work  as  between  them,  said,  that  on  such  measurement,  he  brought  the 
value  of  the  work  to  33Z.  13«.  Id. 

The  defendant  proved  payments  on  account,  to  the  amount  of  24/. 
18<.  The  jury  found  a  verdict  for  the  plaintiff,  and  estimated  the 
value  of  the  work  at  26Z.,  leaving  him  thereby  11.  2«.  for  his  damages, 
instead  of  the  balance  pf  9Z.  7«.  Id. 

Bonanquety  Serjt.,  on  a  former  day,  upon  an  affidavit  (which  stated, 
that  at  the  time  of  the  commencement  of  the  above  action,  the  defend- 
ant was  not  indebted  to  the  plaintiff  in  any  sum  amounting  to  40/i.,  and 
that  at  the  time  of  the  commencement  of  such  action,  the  defendant 
was  an  inhabitant  of  and  resident  within  the  city  of  Rochester,  and 
liable  to  be  warned  and  summoned  for  the  debts,  on  account  of  which 
a  verdict  was  given  in  the  said  action  before  the  Court  of  Requests, 
mentioned  in  a  certain  act  of  parliament  of  the  22d  year  of  George 
3d,  intituled  an  act  for  the  more  easy  and  speedy  recovery  of  small 
debts  within  the  city  of  Rochester,  and  the  parishes  of  Stroud,  &c.,  in 
the  county  of  Kent ;  and  that  such  debt  was  contracted  within  the  city 
of  Rochester  aforesaid,)  obtained  a  rule  to  show  cause  why  the  defend* 
ant  should  not  enter  a  suggestion  upon  the  roll,  under  the  22  G.  3,  c 
27,  ss.  12,  and  82  and  48  G.  3,  c.  51,  ss.  13  and  14. 

By  the  12th  section  of  22  G.  3,  o.  27,  (the  Rochester  Court  of  Re- 
quests act,)  it  is  enacted,  that  debts  under  40«.  contracted  within  the 
jurisdiction  of  the  court,  are  to  be  sued  for  in  that  court ; 

By  the  32d  section,  "  That  no  action  or  suit  for  any  debt'not  amount- 
ing to  forty  shillings,  and  being  upwards  of  two  shillings,  and  recover- 
able by  virtue  of  this  act  in  the  said  Court  of  Requests,  shall  be 
brought  against  any  person  residing  or  inhabiting  within  the  jurisdic- 
tion thereof,  in  any  of  his  majesty's  courts  of  record  at  Westminster 
or  elsewhere,  or  in  any  courts  whatsoever,  other  than  in  the  said  Court 
of  Requests,  and  the  Court  Portmote  thereinafter  mentioned,  and  that 
no  suit  which  shall  be  commenced  in  the  said  Court  of  Requests  in  pur- 
suance of  this  act,  nor  any  proceedings  which  shall  be  had  therein, 
shall  or  may  be  removed  or  removable  by  certiorari^  or  otherwise,  into 
any  other  court  whatsoever,  but  that  the  judgment,  decrees,  and  pro- 
ceedings of  the  said  Court  of  Requests  shall  be  final  and  conclusive  to 
all  intents  and  purposes." 

By  the  48  G.  8,  c.  61,  s.  1,  it  is  enacted,  (after  reciting  the  bofore- 
mentioned  act,  and  that  it  would  greatly  tend  to  the  improvement  and 
encouragement  to  the  trade  of  the  said  city  of  Rochester,  &c.,  and  to 
the  necessary  support  and  protection  of  useful  credit  within  the  same, 
if  the  powers  of  the  said  act  were  extended  to  the  recovery  of  small 
debts  not  exceeding  5/.,)  that  so  much  of  the  said  act  as  confines  or 
restrains  the  cognisance  or  jurisdiction  of  the  Court  of  Requests  for 
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the  said  city  and  parishes  to  any  debt  or  debts  not  exceeding  the  sum 
of  40«.,  should  from  and  after  the  24th  June,  1808,  be,  and  the  same 
is  thereby  repealed. 

By  the  13th  section  it  is  enacted,  ^'  that  nothing  in  this  act  contained 
shall  extend,  or  be  construed  to  extend,  so  as  to  enable  the  said  com- 
missioners to  determine  the  right  or  title  to  any  lands,  tenements,  or 
hereditaments,  or  real  estates  whatsoever,  or  to  judge,  determine,  or 
decide,  on  any  debt  where  the  title  of  the  freehold,  or  lease  for  years, 
or  lives,  of  any  lands,  tenements,  or  hereditaments,  of  any  chattels 
real  whatsoever,  shall  be  brought  or  come  into  question,  nor  any  debt 
which  shall  not  be  for  the  payment  of  a  sum  certain,  nor  any  debt  for 
any  sum,  heing  the  balance  of  an  account  on  demand  originally  exceed- 
ing 51. ;  or  to  judge,  determine,  or  decide  on  any  debt  that  shall  arise 
by  reason  of  the  occupation  of  lands,  tenements,  or  hereditaments, 
situated  elsewhere  than  in  the  said  city  or  parishes,  or  one  of  them  ;  or 
by  reason  of  any  cause  concerning  testament  or  matrimony,  or  any- 
thing concerning,  or  properly  belonging  to  the  ecclesiastical  court,  or 
for,  or  concerning  any  agreement  by  way  of  composition,  for,  or  by  way 
of  retainer  of  tithes,  or  for  any  matter,  or  for  any  matter  sueable 
therein,  anything  in  the  said  recited  acts,  or  this  act,  contained  to  the 
cbntrary  thereof  notwithstanding  ;*' 

By  section  14th,  "  If  any  action  or  suit  shall  be  commenced  in  any 
of  his  majesty's  courts  of  record  at  Wfestminster,  for  any  debt  not 
exceeding  the  sum  of  5Z.,  and  recoverable  by  virtue  of  the  said  recited 
act,  and  of  this  act,  or  either  of  them,  in  the  said  Court  of  Requests, 
then  and  in  every  such  case  the  plaintiff  or  plaintiffs  in  such  action  or 
suit  shall  not,  by  reason  of  a  verdict  for  him,  her,  or  them,  or  otherwise, 
have,  or  be  entitled  to  any  costs  whatsoever." 

It  was  contended,  that  the  present  was  a  case  within  the  22  G.  8, 
which  indeed  contained  no  provision  for  entering  the  desired  sugges- 
tion ;  but  that  it  might  nevertheless  be  entered  under  that  act  by  virtue 
of  the  14th  section  of  48  G.  3,  which  expressly  referred  to  cases  within 
the  22  G.  3.  Though  it  was  admitted,  that  if  it  had  been  desired  to 
enter  the  suggestion  under  the  48  G.  3,  the  defendant  would  have  been 
prevented  from  doing  so,  by  the  exception  in  the  13th  section  of  that 
act.  However,  there  was  no  such  exception  in  the  22  G.  3,  and  Clark 
V.  Askew^  8  East,  28,  ITorn  v.  Hughes,  8  East,  347,  and  Bateman  v. 
Smithy  14  East,  301,  all  decided  that,  whatever  doubt  there  may  be  as 
to  a  debt  reduced  by  set-off,  a  debt  reduced  by  payments  or  infancy 
within  the  sum  of  40«.  is  subject  to  the  provisions  of  the  court  of  con- 
science acts;  the  authority  of  M^Collam  v.  Clirr,  1  B.  &  P.  223,  was 
doubted  in  Olark  v.  Askew^  and  in  Fountain  v.  Young^  1  Taunt.  60, 
there  was  an  exception  which  took  the  case  out  of  the  act. 

Taddy^  Serjt.,  now  showed  cause  against  the  rule.  In  Clark  v. 
A%kew  the  original  demand  was  on  a  promissory  note,  as  to  the  amount 
of  which  there  could  be  no  dispute.  In  Bateman  v.  Smithy  the  defend- 
ant was  an  infant,  and,  therefore,  the  greater  part  of  the  debt  had  no 
existence  in  contemplation  of  law  ;  but  the  claim  for  which  the  present 
plaintiff  sues,  is  not  a  deit  contracted  within  the  meaning  of  the  22 
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Geo.  3,  but  a  sum  due  on  a  quantum  meruit,  about  which  there  might 
reasonably  be  a  difference  of  opinion,  and  which  a  surveyor  appointed 
by  the  defendant,  found  to  be  quite  sufficient  in  amount  to  justify  the 
plaintiff's  suing  in  a  superior  court ;  and  it  is  within  the  exceptions  of 
the  13th  section  of  48  Geo.  3.  In  Horn  r.  Hughes,  Lord  Ellenbo- 
ROUQH  seems  to  think,  that  if  a  plaintiff  has  a  reasonable  ground  for 
suing  for  more  than  52.,  he  ought  not  to  be  deprived  of  his  costs. 

Bosanquetj  in  support  of  his  rule,  cited,  in  addition  to  the  eases 
already  mentioned,  Fitzpatrick  v.  Pickering^  2  Wills.  68  b,  and  Orose 
y.  Fishery  3  Wils.  48,  to  show,  that  a  demand  reduced  by  payments 
below  40«.,  was  within  the  spirit  of  all  these  acts,  and  Benson  v.  Hem- 
ming, 2  Barnes,  282,  1st  ed.,  1754,  to  show,  that  they  were  all  in 
pari  materia,  and  ought  to  receive  a  uniform  construction ;  he  urged 
that  the  debt  mentioned  in  the  statute  can  only  be  the  sum  which  the 
jury  ultimately  find  to  be  due,  and  not  the  sum  which  the  plaintiff  has 
chosen  to  claim ;  and  that  Lord  Ellenborouqh,  in  Horn  v.  Hughes, 
had  specified  the  default  of  a  witness  as  the  only  reason  for  refusing  a 
suggestion. 

Dallas,  C.  J.  I  think  that  this  is  not  a  case  within  the' meaning 
of  the  statute,  and  that  the  proposed  suggestion  ought  not  to  be 
entered.  It  is  clear,  that,  in  passing  acts  of  this  description,  the 
legislature  intended  to  afford  encouragement  to  poor  people,  by  pro- 
tecting them  against  an  increase  of  expense  on  demands,  which  may 
be  decided  cheaply  in  the  inferior  court ;  therefore,  where  the  original 
demand  is  under  40«.,  the  action  should  be  brought  in  the  inferior 
court,  and  the  party  is  entitled  to  a  suggestion,  if  called  on  for  costs 
in  the  court  above.  This  is  clearly  the  case,  where  a  simple  money 
demand,  originally  greater  than  40^.,  has  been  reduced  by  payments 
below  that  sum.  I  forbear  to  enter  into  the  consideration  of  the  case 
of  a  money  demand,  reducible  by  set-off ;  but  there  are  many  aspects 
in  which,  the  claim  of  a  party  to  enter  a  suggestion  under  the  statute 
may  present  itself  to  this  court.  First,  where  a  demand  greater  than 
40«.  has  been  reduced  to  less  than  408.  by  payments  on  account; 
secondly,  where  it  may  be  reducible  by  set-off;  thirdly,  as  in  the  pre* 
sent  case,  where  there  is  a  demand  for  measured  work  and  labour,  and 
in  which  it  may  have  been  a  fair  question  for  a  jury  to  decide  what  is 
due.  It  seems,  that  in  such  a  case,  the  jury  may,  without  any  impu- 
tation on  the  fairness  of  the  plaintiff's  proceedings,  find  less  to  be  due 
than  the  sum  actually  demanded ;  and,  with  a  view  to  the  decision  on 
a  motion  like  the  present,  it  must  be  always  a  question,  whether  or  no 
the  plaintiff  had  reasonable  and  probable  cause  to  litigate  such  a  de- 
mand. It  is  only  necessary,  therefore,  for  me  to  advert  to  what  is 
laid  down  by  Lord  Ellenborough,  in  Horn  v.  Hughes.  ^^It  ia 
unnecessary  to  say  what  we  might  have  thought,  if  it  had  appeared 
that  the  plaintiff  had  a  reasonable  ground  for  bringing  his  aetion  for 
more  than  52.,  but  that  from  the  absence  of  a  witness^  or  other  cause 
without  his  default,  he  had  failed  in  proving  his  whole  demand/'  This, 
then,  is  a  case  in  which  that  appears  which  did  not  appear  to  Lord 
Ellenborouqh;  for  what  are  the  facts  before  the  Court;  that  th4» 
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plaintiff  performs  for  the  defendant  measured  work,  which,  according 
to  an  estimate  by  a  surveyor  of  the  defendant's  own  appointment, 
amounted  to  a  sum,  which,  after  all  the  payments,  would  have  left  a 
clear  balance  of  more  than  91.  due  to  the  plaintiff;  and  if  the  defend- 
ant refused  to  pay  this,  what  remedy  had  the  plaintiff  but  by  suing  in 
a  superior  court  ?  Had  not  a  man  who  agreed  fairly  to  the  valuation 
of  his  work  a  right  to  sue  for  the  amount  which  the  valuer  found  to  be 
due  ?  But  it  has  been  urged,  that  Lord  Ellenbo rough  specified  the 
default  of  a  witness  as  a  reason  for  refusing  the  suggestion,  as  if  the 
loss  of  the  requisite  verdict,  by  an  unforeseen  accident,  were  the  only 
reason  which  should  exempt  the  plaintiff  from  losing  his  costs.  How- 
ever, it  may  fairly  be  presumed,  that  Lord  Ellenborough  mentioned 
the  default  of  a  witness  only,  as  one  out  of  many  instances,  and  that 
he  did  not  limit  the  plaintiff's  exemption  to  the  case  of  such  an  acci- 
dent. Therefore,  without  going  into  the  other  points,  I  think  there  is 
sufficient  on  the  affidavits  before  the  Court,  to  enable  us  to  say  that  the 
action  was  properly  brought  in  the  Court  above,  and  that  there  is  no 
ground  for  entering  the  proposed  suggestion. 

Park,  J.  I  am  of  the  same  opinion.  In  the  48  Geo.  8,  c.  51,  that 
act  is  said  to  be  passed  for  the  recovery  of  small  debts  ;  but  when  we 
see  by  the  affidavits,  that  this  is  not  a  small  debt,  but  a  demand  for 
more  than  342.,  depending  on  measure  and  valuation,  how  can  we  say 
it  is  within  the  statute  ?  toe  parties  agree  to  an  estimate  being  taken, 
and  more  than  91.  being  due  on  the  balance,  there  was  surely  a  suffi- 
cient reason  for  resorting  to  the  superior  court,  and  a  cause  of  contest 
which  could  not  with  propriety  be  submitted  to  a  court  of  conscience. 
Sorn  V.  Huffkes  is  rather  in  favour  of  the  plaintiff  than  against  him, 
according  to  the  language  of  Lord  Ellenborough. 

BuRROUGH,  J.  In  all  these  cases  much  must  be  left  to  the  discr<^- 
tion  of  the  Court,  upon  the  facts  as  they  appear  in  evidence.  The 
intention  of  the  legislature  was,  that  the  suggestion  as  to  costs  should  be 
applied  to  cases  where  there  was  a  clear  demand  for  less  than  40^. ; 
but  if  we  look  at  the  facts  of  this  case,  we  can  have  no  doubt  that  it 
is  not  one  of  that  description.  Here  is  a  demand  for  more  than  34^., 
a  valuation  by  consent  of  both  parties,  a  balance  struck,  particulars 
of  demand  given,  and  the  valuer  called ;  and  though,  for  some  reason 
to  us  unknown,  the  jury  have  found  a  verdict  for  less  than  the  balance, 
I  am  satisfied,  on  the  merits  of  this  case,  that  it  is  not  within  the  act. 
What  Lord  Ellenborough  says  in  Horn  v.  ITugheSy  about  the  default 
of  a  witness,  is  only  put  as  an  instance,  and  not  as  a  limitation  of  the 
principle  laid  down  by  him.  There  is  no  around  for  the  present  appli- 
cation ;  and  if  it  were  necessary  to  go  into  it  more  particularly,  I 
should  be  of  opinion  that  this  case  falls  within  the  exception  of  the 
second  act,  and  does  not  come  under  the  first. 

Richardson,  J.    If  this  application  rested  on  the  first  of  the  two 
acts,  it  ought  not  to  have  been  reserved  for  a  motion,  but  to  have' 
formed  part  of  the  defence  on  the  trial ;  this  has  not  been  done,  and 
the  defendant  now  applies  under  the  14th  section  of  the  last  act ;  but 
the  last  act  did  not  mean  to  give  the  benefit  in  such  a  case.    There  is 
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an  exception  in  the  13th  section,  namely,  **  for  any  sum  being  the 
balance  of  an  account  on  demand,  originally  exceeding  5//'  And 
this  ought  to  be  borne  in  mind  when  we' proceed  to  the  i4th  section. 
1  think  the  Court  ought  not  to  allow  the  suggestion  here,  and  the  rule 
must  b**  .  Discharged. 


The  ATTORNEY-GENERAL  and  JOHN  MILNE  v.  WILKIN- 
SON and  Others.— p.  266. 

By  a  deed  df  feofiment  of  1621,  Sir  N.  S..  (in  confiideration  of  \QOL  paid  by  the  frofl^  and 
the  other  inhabitants  of  Enfield,  and  of  a  tree  school  for  ever,  to  be  held  lor  the  instnio 
tion  of  children  of  the  inhabitants  of  Enfield,)  granted  certain  lands  to  fourteen  feofl&es,  to 
the  intent  that  they  ami  their  heirs  should  pay  20/.  a  year  out  of  the  rents,  towards  the 
maintenance  of  a  schottlmaster  for  kuch  school,  and  the  residue  for  other  purposes,  pro> 
▼ided  that  no  act  concerning  the  lands  or  their  rents  should  he  done,  but  in  a  Testiy,  or 
meeting  of  the  feofiees,  and  ten  at  least  of  the  inhabitants  of  Enfield,  which  should  be 
▼estry-men,  and  not  feoffees,  in  a  vestry  to  be  held  by  them  in  a  chamber  over  the  school, 
or  in  the  vestry,  situate  in  the  parish  church,  upon  public  warning,  to  be  given  in  the 
church  the  Sunday  before  the  meeting.  Schoolmasters  were  to  be  elected  in  this  way, 
within  three  months  after  every  vacancy,  and  were  to  give  a  bond  to  three  feoffees  to 
resign  the  appointment  upon  half^i-year's  warning  by  the  feoffees,  ur  any  of  them,  so  it 
were  with  the  consent  and  ajrreement  of  the  feoffees  and  vestry-men.  or  the  most  part  of 
them,  which  should  be  assembled  in  a  vestry  or  meeting,  to  be  held  as  aforpsaid,  so  always 
as  at  least  ten  of  the  vestry-men  which  were  not  feoffees  should  vote  at  the  holding  of  the 
vestry.  Two  feoffees  were  to  receive  the  rents,  and  account  for  them  the  Sunday  after 
the  receipt,  at  a  vestry,  consisting  of  the  pereotis  before  described,  and  held  and  convened 
in  the  mode  Iiefore  mentioned.  When  the  feoff(>es  should  be  all  dead  but  five,  four,  or 
three,  at  the  least,  or  gone  to  live  out  of  the  parish,  the  survivors  were  to  enfeoff  fourteen 
others,  of  discreet  and  wealthy  men,  then  inhabitanU  in  the  parish,  to  be  chosen  by  the 
vestry -men  of  the  parish,  or  the  greater  number  at  a  vestry,  to  be  holden  in  the  manner  be- 
fore described  :  Held,  that  in  the  execution  of  the  power  of  removal  of  the  schoolmaster,  the 
votes  were  to  be  taken  per  capita^  and  not  according  to  the  provisions  of  58  G.  3,  c  69. 

This  case,  directed  by  the  Vice-Chancellor  for  the  opinion  of  the 
Court  of  Common  Pleas,  was  as  follows. 

By  an  indenture  of  feoffment  of  two  parts,  dated  September  1st, 
1621,  and  made  between  Sir  Nicholas  Salter,  Knt.,  Nicholos  Bainton, 
and  Benjamin  Decrow,  of  the  one  part,  and  fourteen  feoffees  therein 
named  and  described,  of  the  other  part,  Salter,  Bainton,  and  Decrow, 
as  well  in  consideration  of  lOOZ.  paid  by  the  fourteen  feoffees,  and  the 
residue  of  the  inhabitants  of  the  town  of  Enfield  in  the  county  of 
Middlesex,  as  in  consideration  of  a  free  school,  for  ever,  to  be  held 
for  the  instruction  of  the  children  of  the  inhabitants  of  Enfield, 
granted  and  confirmed  to  the  fourteen  feoffees,  certain  lands  and  pre- 
mises therein  particularly  described,  to  have  and  to  hold  to  them,  their 
heirs  and  assigns,  to  the  use  of  them,  their  heirs  and  assigns  for  ever, 
on  condition  of  performing  the  intentions  expressed  in  a  schedule 
annexed  to  the  indenture,  which  schedule,  executed  by  the  same  par- 
ties, and  bearing  the  same  date,  witnessed,  that  the  intent  of  the  deed 
of  feoffment  unto  that  indenture  annexed,  was,  that  the  said  feoffees 
and  the  survivors  of  them,  should  from  time  to  time,  thenceforth  for 
ever,  pay  20Z.  a  year  of  the  rents  and  profits  of  the  lands  and  tene- 
ments mentioned  in  the  deed  of  feoffment,  for  and  towards  the  main- 
tenance of  a  learned,  meet,  and  competent  schoolmaster,  to  keep  a 
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free  school,-  for  the  teaching  and  instructing  of  the  children  of  all  the 
inhabitants  of  the  parish  of  Enfield,  in  the  new  built  school  there,  and 
should  dispose  of  all  the  residue  thereof,  for  and  towards  the  relief 
of  poor  orphans,  and  other  poor  and  impotent  people  of  the  parish  of 
Enfield,  for  the  time  being,  and  to  any  .other  good  and  charitable  uses 
to  be  done  and  performed  within  the  parish  of  Enfield  (except  so  much 
thereof  as  should  be  sufficient  to  pay  and  discharge  the  quit  rents,  and 
all  other  reprises,  together  with  all  such  other  charges  and  expenses  as 
should  from  time  to  time  thenceforth  grow  to  be  due  and  payable), 
with  this  intent,  meaning,  and  full  agreement  between  all  the  parties, 
that  the  feoffees  and  their  heirs,  and  all  others  who  thereafter  should 
be  feoffees  of  the  premises,  and  their  heirs  for  the  time  being,  should 
not  do  any  act,  &c.,  concerning  the  lands  and  tenements  contained  in 
the  deed  of  feoffment  or  the  rents,  issues,  or  profits  thereof,  but  in  a 
vestry  or  meeting  of  the  feoffees,  and  ten  at  the  least  of  the  inhabit- 
ants of  the  said  parish  of  Enfield  for  the  time  being,  which  should  be 
A  estrymen  in  the  said  parish,  and  not  feoffees,  in  a  vestry  to  be  held 
by  them  in  the  chamber  over  the  said  new  built  school,  or  in  the  vestry 
situate  in  the  parish  church  of  Enfield,  upon  public  warning  to  be 
given  thereof  in  the  same  parish  church,  upon  the  Sunday,  in  the 
forenoon,  next  before  such  meeting  or  vestry,  the  warning  to  be  given 
immediately  after  the  end  of  divine  service  and  sermon,  if  any  there 
should  be;  and  the  said  parties  did,  by  their  mutual  and  general 
agreement,  choose  Richard  Ward  to  be  schoolmaster,  to  teach  the 
children  of  all  the  inhabitants  of  the  said  parish,  being  or  to  be  scho- 
lars in  the  said  free  school,  at  and  for  the  yearly  wages  aforesaid,  to 
be  paid  as  aforesaid ;  and  that  whensoever  the  said  Richard  Ward,  or 
any  other  who  should  thereafter  be  schoolmaster  of  the  said  free 
school,  should  be  dead,  avoided,  and  put  away,  or  departed  and  gone, 
there  should  be,  within  three  months  thence  next  ensuing,  one  other 
meet  schoolmaster,  elected  to  teach  the  scholars  in  the  said  school,  in 
form  aforesaid,  so  as  the  said  free  school  should  not,  at  any  time  there- 
after, bo  unprovided  of  a  meet  and  competent  schoolmaster,  by  the 
space  of  three  months  together  at  any  one  time.  And  the  further 
intent  and  meaning  of  those  presents  was,  that  the  said  Richard 
Ward,  and  every  other  person  which  should  at  any  time  thereafter  be 
elected  and  appointed  to  be  schoolmaster  of  the  said  school,  should, 
before  he  intermeddled  to  be  schoolmaster,  enter  into  bond  unto  three 
of  the  feoffees  for  the  time  being,  in  such  competent  sum  of  money  as 
the  said  feoffees  and  vestrymen,  or  the  greater  number  of  them,  should 
appoint,  upon  condition  to  depart  and  give  over  from  being  school- 
master of  the  said  school,  and  also  to  yield  up  in  peaceable  manner 
the  possession  of  the  house  appointed  for  his  habitation  in  Enfield 
aforesaid,  upon  half  one  year's  warning,  to  be  given  unto  him  by  the 
said  feoffees,  or  any  of  them,  so  it  were  with  the  consent  and  agree- 
ment of  the  feoffees  and  vestrymen,  or  the  most  part  of  them  for  the 
time  being,  which  should  be  assembled  in  a  vestry  or  meeting  to  be 
held  as  aforesaid,  so  always  as  there  should  be,  at  the  least,  ten  of 
the  vestrymen  which  should  be  not  feoffees,  vote  at  the  holding  of  the 
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vestry  in  which  the  putting  away  of  any  schoolmaster  should  be  deter- 
mined ;  and  also,  that  tli^re  should  be  yearly  and  every  year,  for  ever, 
by  the  greater  number  of  the  said  vestrymen  for  the  time  being,  in  a 
vestry  to  be  held  as  aforesaid,  two  of  the  snid  feoffees  (for  the  time 
being)  appointed  to  be  receivers  of  the  rents,  issues,  and  profits  of  the 
said  premises,  and  none  others,  for  one  year  thence  next  ensuing, 
which  said  receivers  should  not  detain  or  keep  the  same,  or  any  part 
thereof,  in  their  or  either  of  their  own  custody,  longer  than  the  Sab- 
bath day  next  after  the  receipt  thereof,  upon  which  day  they  should 
cause  warning  to  be  given,  of  a  vestry  in  form  aforesaid,  to  be  held  in 
the  afternoon  of  the  same  day,  at  which  vestry  they  should  bring  with 
them  all  such  money  as  they  should  have  received,  and  so  much  thereof 
as  they  should  not  then  and  there  disburse  and  pay  away,  by  and  with 
the  consent  of  the  feoflfees  and  vestrymen  of  the  said  parish  for  the 
time  being,  or  the  greater  number  of  them,  so  as  there  be  present  ten 
at  the  least  of  the  said  vestrymen  which  should  be  not  feoffees,  the 
said  receivers  should  forthwith  lay  up  in  the  storehouse  of  the  said 
parish,  &c.  Then  followed  a  provision,  that  if  any  of  the  feoffees 
quitted  the  parish,  they  should  release  their  interest  to  the  feoffees  who 
remained  there. 

And  further,  also,  it  was  the  intent  of  the  said  deed,  and  the  agreement 
of  all  the  parties  to  those  presents,  when  the  feoffees  in  the  said  deed 
of  feoffment  should  be  all  deceased  or  gone  to  dwell  out  of  the  parish 
of  Enfield,  except  five,  four,  or  three  of  them  at  the  least,  then  the  said 
five,  four,  or  three  so  surviving,  and  inhabiting  the  parish  of  Enfield, 
within  one  quarter  of  a  year  then  next  following,  upon  reasonable 
request  and  at  the  costs  of  the  said  five,  four,  or  three  surviving  to  be 

Said  out  of  the  revenues  of  the  said  premises,  should  make  one  other 
eed  of  feoffment,  by  which  they  should  enfeoff  fourteen  other  persons 
at  the  least,  of  discreet  and  wealthy  men,  then  inhabitants  in  the  said 
parish,  to  be  elected,  nominated,  and  chosen  by  the  vestrymen  of  the 
same  parish  for  the  time  being,  or  the  greater  number  of  them,  at  a 
vestry  to  be  held,  upon  public  warning  to  be  given  as  aforesaid  for  the 
holding  thereof,  of  and  in  the  said  lands  and  tenements,  with  the  appur- 
tenances, in  such  like  manner  and  form,  and  to  the  like  intents  and 
>  purposes  in  all  respects  as  in  the  said  deed  of  feoffment  and  in  that 
schedule  were  expressed. 

Livery  of  seisin  of  the  several  hereditaments  and  premises  comprised 
in  the  aforesaid  indenture,  was  duly  given  to  the  several  feoffees  therein 
named,  and  the  defendants  in  this  suit  are  the  present  feoffees  of  the 
said  charity  estates. 

In  the  month  of  April,  1791,  the  plaintiff,  John  Milne,  was  duly 
elected  and  appointed  to  be  master  of  the  said  free-school,  and  upon 
such  appointment  he  gave  a  bond  to  resign  that  office,  as  directed  by 
the  schedule  annexed  to  the  said  indenture  of  feoffment. 

The  question  referred  for  the  opinion  of  the  Judges  of  this  Court 
was,  whether,  in  the  execution  of  the  power  of  removal  given  by  the 
said  schedule  annexed  to  the  said  indenture  of  feoffment,  dated  the  1st 
September,  1621,  to  the  feoffees  of  the  charity  estates  and  vestry  in 
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the  parish  of  £nfiel(l,  the  votes  are  to  be  taken  per  capita^  or  accord- 
ing to  the  provisions  of  the  act  of  parliament,  passed  in  the  58th  year 
of  the  reign  of  his  late  majesty,  King  George  the  Third,  intituled,  "  An 
dCt  for  the  regulation  of  parish  vestries." 

ffuUockj  Serjt.,  for  the  plaintiff.  The  votes  are  to  be  taken  per  capita. 
The  58  Geo.  3,  c.  69,  applies  only  to  parish  vestries,  convened  for  the 
purpose  of  regulating  the  rates,  and  not  to  assemblages  of  trustees, 
such  as  those  described  in  the  schedule  of  this  conveyance.  Those 
trustees  assemble,  either  under  a  special  usage,  or  binder  the  provisions 
of  the  founder's  deed ;  if  under  the  former,  they  are  excepted  by  the 
act ;  if  under  the  latter,  the  voting  according  to  the  provisions  of  the 
act,  would  have  a  tendency  entirely  to  alter  the  property  settled  by  the 
deed. 

Taddyj  Serjt.,  contra.  From  the  language  of  the  deed, — the  injunc- 
tion that  the  vestrymen  should  attend, — the  circumstances  that  all  the 
parish  is  interested  in  the  property  conveyed  by  the  deed,  and  that 
the  consideration  moved  in  part  from  the  parish,  it  seems  to  have  been 
intended,  that  the  meetings  for  the  regulation  of  this  property  should 
be  parish  vestries ;  if  so,  they  must  be  regulated  by  the  provisions  of 
the  late  act ;  and  those  provisions  would  not  tend  to  alter  the  propertjr, 
but  would  merely  affect  the  manner  of  conducting  the  meeting.  The 
description  of  persons  to  be  appointed  as  feoffees  under  the  deed,  are 
precisely  such  as  would  be  parish  vestrymen.  Gibson,  219.  4  Burns 
Ecclesiastical  Law,  tit.  Vestry.  The  special  usage  mentioned  in  the 
act  can  only  refer  to  a  legal  usage  of  the  date  of  Kichard  the  First. 

Hulhcky  in  reply.  The  word  vestrymen,  in  the  deed,  is  only  a  word 
of  description,  as  to  the  sort  of  persons  who  should  be  associated  with 
the  feoffees,  and  affords  no  indication  that  the  meeting  was  intended  to 
be  a  parish  vestry.  The  special  usages  referred  to  by  acts  of  parlia- 
ment, are  seldom  confined  to  strict  legal  customs,  but  include  others 
generally  known,  such  as  husbandry  customs,  many  of  which  could 
scarcely  have  existed  ut  so  early  a  period  as  the  time  of  Richard  the 
First. 

The  following  certificate  was  afterwards  sent : — 

This  case  has  been  argued  before  us  by  counsel ;  we  have  considered 
it,  and  are  of  opinion,  that,  in  the  execution  of  the  power  of  removal 
given  by  the  schedule  annexed  to  the  indenture  of  feoffment,  dated  the 
Ist  day  of  September,  1621,  to  the  feoffees  of  the  charity  and  vestry- 
men of  the  parish  of  Enfield,  the  votes  are  to  be  taken  per  capita^  and 
not  according  to  the  provisions  of  the  act  of  parliament  of  the  58th 
year  of  the  reign  of  King  George  the  Third,  intituled  "An  act  for  the 
regulation  of  parish  vestries." 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUOH. 

J.  Richardson. 


726  Coster  v.  Merest.  E.  T.  1822.  [272 


COSTER  V.  MEREST.— p.  272. 

Where  it  waa  aworn  that  hand-hilla,  reflecting  on  the  plaintiff 'a  character,  had  been  dia- 
tributed  in  court,  and  shown  to  the  jury  on  the  day  of  tnal,  the  Court  would  not  ceoeive 
from  the  jury  affidavita  in  contradiction;  and  granted  a  new  trial  against  the  defendant, 
though  he  denied  all  knowledge  of  the  hand-bills. 

Vaughan,  Serjt.,  had  obtained  a  rule  nisi  for  a  new  trial  in  this  case, 
on  an  affidavit  which  stated,  that  hand-bills  reflecting  on  the  plainlifT's 
character,  had  been  distributed  in  court  at  the  time  of  the  trial,  and  had 
been  seen  by  the  jury. 

Lens,  Serjt.,  who  showed  cause  against  the  rule,  offered  affidavits 
trom  all  the  jurymen,  that  no  such  placard  had  been  shown  to  them, 
and  though  he  admitted,  that,  in  general,  affidavits  on  the  subject  of 
the  cause  could  not  be  receivea  from  a  juryman  ;  yet  he  urged,  that  as 
in  the  present  case,  no  answer  could  be  given  to  the  plaintiff's  state- 
ment, except  by  such  affidavits,  they  ought  to  be  received. 

But  the  Court  refused  to  admit  the  affidavits,  thinking  it  might  be  of 
pernicious  consequence  to  receive  such  affidavits  in  any  case,  or  fo  as- 
sume that  a  jury  had  been  unduly  influenced',  and  though  the  defend- 
ant denied  all  knowledge  of  the  hand-bills,  they  made  the  rule 

Absolute. 


CLARKE  and  Another  v.  YEATES.— p.  273. 

The  defendant,  on  being  arrested,  paid  under  43  G.  3,  c  46,  the  debt,  and  10/1  for  corta, 
(which  10/.,  waa  more  than  suflicient  to  cover  the  costs.)  and  informed  the  plaintiff's 
attorney  that  he  should  reclaim  only  the  surplus  which  might  remain  after  payment  of 
debt  and  costs;  the  plaintiff'a  attorney,  on  the  sheriff's  omitting,  after  requeat,  to  remit 
the  money,  proceeded  in  the  action,  and  incurred  further  coata :  Held,  that  the  defendant 
waa  not  liable  to  pay  the  costs  ao  incurred  alter  the  arrest 

The  defendant  being  arrested  for  54Z.,  on  the  1st  of  October  last 
paid  into  the  hands  of  the  sheriffs  officer  64Z.,  under  the  statute  of  43 
G.  3,  c.  46,  8.  2*  The  sheriflTs  officer  signed  and  gave  a  stamped 
.receipt  as  follows: — 

Clarke  and  Bimsdale  v.  Yeatest. 

Received  October  1st,  1821,  of  Mr.  James  Yeates,  64?.  for  debt  and 
costs  in  the  above  suit. 

*  By  which  it  is  enacted,  **That  all  persons  who  shall  be  arrested  upon  mesne  process, 
within  those  parts  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England 
an<i  Ireland,  shall  be  allowed,  in  lieu  of  giving  bail  to  the  sheriff,  to  deposit  in  the  hands 
of  the  sheriff,  by  delivering  to  him  or  to  his  under-sheriff,  or  other  officers  to  be  by  him 
appointed  for  that  purpose,  the  sum  endorsed  upon  the  writ,  by  virtue  of  the  affidavit 
for  holding  to  bail  in  that  action,  together  with  lOl.  in  addition  to  such  sum,  to  answer 
the  costs  which  may  accrue  or  be  incurred  in  such  action  up  to  and  at  the  time  of  the 
return  of  the  writ ;  and  also  such  further  sum  of  money,  if  any,  as  shall  have  been  paid 
for  the  king's  fine  upon  any  original  writ,  and  shall  thereupon  be  discharged  from  such 

arrest  as  to  the  action  in  which  he,  she,  or  they  shall  so  deposit  the sum  endorsed 

on  the  writ 
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The  defendant's  attorney  then  informed  the  plaintiffs*  attorney,  that 
the  money  was  in  the  hands  of  the  sheriff,  and  that  the  defendant  did 
not  mean  to  make  any  claim,  except  for  the  surplus  which  might  remain 
after  payment  of  debt  and  costs.  The  defendant's  attorney  said  the 
costs  would  be  about  4  or  52.,  and  they  did  not  amount  to  more  up  to 
the  time  of  the  arrest. 

The  plaintiffs'  attorney  immediately  wrote  to  the  under-sheriff,  requir- 
ing him  to  remit  the  debt  and  costs  to  the  amount  of  601.  6b,  Id.  The 
under-sheriff  omitting  to  do  this,  and  the  money  not  being  paid  into 
Court  at  or  before  the  return  of  the  writ,  the  plaintiffs'  attorney,  on  the 
first  day  of  Michaelmas  term,  filed  »  declaration  de  bene  esse^  and  gave 
notice  thereof.  In  the  same  term  he  moved  the  Court  to  compel  the 
sheriff  to  pay  in  the  money,  which  was  done  in  Hilary  term  last,  when 
the  money  was  taken  out  of  Court  in  the  usual  course.  The  plaintiffs' 
attorney  having  then  taxed  his  costs,  which  amounted  by  the  allocatur 
to  801.  10B.6d.y  demanded  of  the  defendant  242.  3^.,  in  addition  to  the 
sum  of  642.  already  paid. 

JPelly  Serjt.,  now  moved,  that  all  further  proceedings  in  this  cause 
should  be  stayed,  the  debt  and  costs  in  the  action  having  been  paid  ou 
the  1st  of  October,  1821. 

VaughaUy  Serjt.,  showed  cause  in  the  first  instance,  contending,  that 
when  the  sheriff  omitted  to  remit  the  money,  the  plaintiffs  were  obliged, 
with  a  view  to  their  own  safety,  to  take  the  course  which  had  been  pur- 
sued, and  urged  that  the  statute  never  proposed  to  make  a  plaintiff  suf- 
fer for  the  sheriff's  default. 

But  the  Court  thought  that,  under  the  statute,  the  defendant  could 
not  be  permitted  to  suffer,  after  having  paid  sufficient  to  cover  debt 
and  costs  up  to  the  time  of  his  arrest ;  and  they  made  the 

Rule  absolute.* 

*  See  Tidd'8  Pnotioe,  p.  281  et  seq.  6th  edit 


GIDLEY,  Executor  of  HOLLAND,  v.  Lord  PALMERSTON. 

p.  275. 

An  action  does  not  lie  against  a  public  officer  by  individuals  for  sums  which,  as  a  public 
officer,  he  is  authorized  to  pay  them,  although  he  may  have  received  the  money  applica- 
ble to  that  purpose :  Held^  therefore,  that  anumpait  does  not  lie  against  the  secietary  at 
war,  by  a  retired  clerk  of  the  war  office,  for  his  retired  allowance,  although  the  secretary 
at  war  had  received  the  money  applicable  to  such  allowance. 

Assumpsit  brought  by  the  plaintiff  as  executor  of  Christopher  Hol- 
land, deceased,  against  the  defendant ;  the  first  count  of  the  declaration 
stated,  that  the  said  Christopher  Holland  had  been  one  of  the  established 
clerks  in  the  war  office,  and,  before  the  time  of  the  promise  mentioned 
in  the  first  count  of  the  declaration,  had  been  permitted  to  retire  from 
such  office,  and  as  such  retired  clerk,  had  been  allowed,  and  was  duly 
entitled  to  receive  from  the  public  moneys  of  the  united  kingdom,  t)ie 
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sum  of  200/.,  in  each  and  every  year,  as  a  compensation  or  retired  al- 
lowance for  his  services,  as  such  clerk  as  aforesaid;  that  the  defendant, 
at  the  time  of  making  such  promise,  was  the  secretary  at  war,  and,  as 
such,  was  at  the  head  of  the  said  war  office  ;  that  the  several  sums  of 
money  necessary  for  the  payment  of  allowances,  or  compensations 
granted  as  retired  allowances,  to  any  person  having  held  any  employ- 
ment in  the  war  office,  were,  in  every  year,  amongst  other  sums  of 
money,  placed  by  act  of  parliament,  at  the  disposal  of  the  secretary  at 
war  for  the  time  being,  to  enable  him  to  defray  the  charges  of  such 
compensations  or  retired  allowances ;  and  it  was  his  duty  to  pay  them 
over,  or  permit  them  to  be  received  by  the  persons  respectively  entitled 
to  receive  the  same ;  that  the  sum  of  200/.,  (the  retired  allowances 
which  Christopher  Holland  was  annually  entitled  to  receive,)  had  been 
in  the  respective  years,  1816,  1817,  and  1818,  (amongst  other  things,) 
duly  voted  and  granted  by  act  of  parliament,  for  the  due  payment  of 
the  allowance  to  the  said  Christopher,  as  such  retired  clerk,  and  had 
been,  and  was  in  the  same  years  respectively  placed  by  act  of  parlia- 
ment, at  the  disposal  of  the  defendant  as  the  secretary  at  war,  for  and 
during  those  years  respectively ;  whereupon,  it  became  the  duty  of  the 
defendant  as  such  secretary  at  war,  in  each  of  the  said  years,  to  have 
paid  over,  and  to  have  .suffered  the  said  Christopher  Holland,  to  receive 
the  said  200/.  in  each  of  those  years.  The  declaration  further  stated, 
that  the  sum  of  600/.  being  due  and  unpaid,  for  the  amount  of  the  said 
retired  allowance  for  the  three  several  years  aforesaid,  the  defendant, 
in  consideration  thereof,  undertook  and  promised  the  said  Christopher 
Holland,  in  his  lifetime,  to  pay  over  to  him,  or  to  permit  him  to  re- 
ceive the  said  sum  on  request,  and  then  averred  a  breach  of  the  pro- 
mise; viz.  that  the  defendant  would  not  pay  over  to  Christopher 
Holland,  in  his  lifetime,  nor  to  the  plaintiff  as  executor  since  his  death, 
neither  would  he  suffer  the  said  Christopher  Holland  in  his  lifetime,  nor 
the  plaintiff,  as  executor  since  his  death,  to  receive  the  said  sum,  but 
that  the  same  was  still  wholly  unpaid.  There  were  counts  in  the 
declaration  for  money  had  and  received  to  the  use  of  the  testator,  and 
on  an  account  stated.  The  defendant  pleaded  the  general  issue,  and 
upon  the  trial  of  the  cause  before  Dallas,  C.  J.,  at  the  sittings  for 
Middlesex  after  Hilary  term,  1820,  a  verdict  was  found  for  the  plain- 
tiff, with  350/.  10^.  damages,  subject  to  the  opinion  of  the  court  on  the 
following  case. 

Christopher  Holland,  the  testator,  who  had  been  for  many  years  one 
of  the  established  clerks  in  the  war  office,  on  the  9th  of  March,  1815, 
obtained  leave  to  retire  from  his  situation,  and  upon  the  recommenda- 
tion of  the  secretary  at  war,  and  by  the  authority  of  the  lords  com- 
missioners of  his  majesty's  treasury,  was  placed  upon  the  list  of  retired 
established  clerks  of  the  war  office,  with  an  allowance  of  200/.  a  year, 
commencing  from  the  3d  of  the  same  month  of  March  inclusive,  the 
allowance  being  granted  to  him  with  the  due  observance  of  the  statute 
50  G.  3,c.  117.  Holland  continued  upon  such  list  of  retired  established 
clerks  from  the  said  3d  of  March,  until  the  25th  of  August,  1818,  when 
he  died,  having  first  made  his  will,  and  thereof  appointed  the  plaintiff. 
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his  executor,  who,  after  his  death,  duly  proved  the  will.  The  defend- 
ant, during  the  whole  of  the  said  period,  and  at  the  time  of  the  com- 
mencement of  this  action,  was  his  majesty's  secretary  at  war.  The 
mode  in  which  the  compensations  or  retired  allowances  granted  to  the 
retired  clerks,  are  provided  for,  is  as  follows :  estimates  are  drawn  up 
every  year,  entitled  "  Estimates  of  army  services,"  containing  separate 
estimates  of  all  the  allowances,  compensations  and  emoluments  in  the 
nature  of  any  superanuation  or  retired  allowances,  to  any  persons  in 
respect  of  their  having  held  any  public  offices  or  employments  of  a 
civil  nature,  and  prepared  agreeably  to  the  act  50  G.  3,  c.  117.  The 
estimates  are  laid  before  the  Commons  House  of  Parliament,  and,  after 
having  l»een  voted  by  parliament,  the  payment  of  the  several  sums  so 
voted,  are  provided  for  by  an  act  of  parliament  passed  for  that  pur- 
pose. One  of  the  heads  of  such  estimates  so  laid  before,  and  volea  by 
parliament  during  the  several  years  of  1815,  1816,  1817,  and  1818, 
was  entitled  as  follows;  viz.  "Great  Britain,  for  an  allowance  to 
the  secretary  at  war,  to  enable  him  to  defray  the  charge  of  compensa- 
tions or  retired  allowances  to  the  following  persons  formerly  employed 
in  his  office  ;"  one  of  the  items  contained  under  that  head  is  entitled 
as  follows  ;  "To  one  retired  established  clerk,  200/.,"  and  the  person 
to  whom  that  description  applied,  was  the  said  Christoplier  Holland. 
In  this  manner,  the  sum  of  200/.  had  been  regularly  included  in  the 
sum  voted  in  each  of  the  said  years,  and  the  appropriation  thereof 
provided  for  by  an  act  of  parliament,  as  the  compensation  or  retired 
allowance  of  one  retired  established  clerk,  during  each  of  those  years 
respectively.  The  mode  in  which  the  money  so  voted  is  placed  at  the 
disposal  of  the  secretary  at  war,  is  as  follows.  The  entire  amount  of 
the  estimates  of  army  services  for  the  current  year  is,  in  the  first  in- 
stance, impressed  from  the  exchequer  into  the  hands  of  the  paymaster- 
general  :  there  is  a  warrant  issued  by  the  lords  of  the  treasury  to  the 
paymaster-general,  in  the  following  form  :  that  is  to  say,  "  By  his 
Royal  Highness,  the  Prince  Regent  of  the  united  kingdon  of  Great 
Britain  and  Ireland.  G.  P.  R.,  Whereas  the  parliament  of  the  united 
kingdom  of  Great  Britain  and  Ireland  hath  made  provision  for  various 
services  connected  with  the  expenditure  of  his  majesty's  land  forces 
for  the  year  18  ,  our  will  and  pleasure  therefore  is,  that  the  accom- 
panying establishments  of  the  said  services  do  accordingly  commence, 
and  take  place  from  the  25th  day  of  December,  18  ,  and  continue  in 
force  until  the  24th  day  of  December,  18  ,  both  days  inclusive,  and 
that  the  amount  of  each  of  the  said  establishments  be  issued  and  ap- 
plied by  the  paymaster-general  of  his  majesty's  forces,  at  such  periods, 
and  in  such  proportions,  as  shall  from  time  to  time  be  directed  by  his 
majesty's  secretary  at  war,  or  in  case  of  his  majesty's  forces  serving 
abroad,  by  the  officer  commanding  such  forces,  or  by  one  of  the  comp- 
trollers of  army  accounts,  in  pursuance  of  the  regulations  in  this  behalf 
established  by  us,  his  majesty's  high  treasurer,  or  the  commissioners  of 
his  majesty's  treasury  for  the  time  being,  or  by  any  act  of  the  legisla- 
ture ;  but  that  no  new  charge  be  added  thereto,  nor  any  greater  sum  be 
issued  on  account  of  the  said  establishments,  than  is  herein  authorized 
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in  each  particular  case,  without  being  first  communicated  to  us,  his  ma- 
jesty's high  treasurer,  or  the  commissioners  of  his  majesty's  treasury 
for  the  time."  (The  warrant  here  enumerated  the  various  sums  au- 
thorized to  be  paid,  including  an  item  for  the  superanuation  and  re- 
tired allowances,  and  also  various  deductions  not  affecting  the  present 
case :)  and  for  so  doing,  this  shall  be  as  well  to  the  paymaster-general 
of  the  land  forces,  as  to  the  commissioners  for  auditing  public  accounts, 
the  commissary-general  of  musters,  and  all  other  persons  whom  it  doth 
or  may  concern,  a  sufficient  warrant,  authority  and  direction  Given 
at  our  court,  at  Carlton  house,  this  day  of  18      in 

the  year  of   his  majesty's  reign.      By  command  of  his  Royal 

Highness  the  Prince  Regent,  in  the  name  and  on  the  behalf  of  his 
majesty.' 

Signed  byihree  of  the  Lords  of  the  treasury. 
This  warrant  is  under  the  royal  sign-manual,  and  countersigned  by 
the  lords  of  the  treasury.  The  secretary  at  war  grants,  from  time  to 
time,  warrants  upon  the  paymaster-general,  for  the  payment  of  the 
sums  placed  by  act  of  parliament  at  his  disposal,  which  warrants  from 
the  secretary  at  war,  are  in  the  following  form :  viz.  "Allowances, 
compensations,  and  emoluments,  in  the  nature  of  superanuation  or  re- 
tired allowances,  &c.,  to  persons  belonging  to  the  several  public  depart- 
ments in  Great  Britain.  Warrant.  N.  No.  To  the  Right  Honoura- 
ble the  Paymaster-General  of  his  Majesty's  land  forces  for  the  time 
being.  You  are  hereby  authorized  and  directed,  out  of  such  mon- 
eys as  are  in,  or  shall  come  to  your  hands  applicable  to  army  servi- 
ces, to  issue  to  Robert  Luken,  Esq.,  or  his  assign,  the  sum  of  L 
being  towards  defraying  the  retired  allowances  of  persons  formerly 
employed  in  the  corresponding  department  of  the  war  office,  for  the 
quarter  ending  on  the  24th  the  same  to  be 
issued  without  deduction,  and  without  other  accompt  than  such  as  is 
liable  to  be  rendered  under  the  authority  and  direction  of  the  secretary 
at  war. 

Signed  Palmerstofu 

Given  at  the  war  office,  this  day  of  18    ." 

"Received  day  of  18        of  the  Right  Honoura- 

ble the  Paymaster  General,  the  above  sum. 

Signed  Bobert  Luken.^' 

The  paymaster-general,  after  the  receipt  of  these  warrants,  draws 
upon  the  bank  of  England  for  the  amount,  and  such  amount  is  there- 
upon, by  the  said  Mr.  Luken,  first  clerk  to  the  secretary  at  war,  paid  into 
the  bank  of  Messrs.  Biddulph  and  Cox,  the  bankers  of  Mr.  Luken,  and 
is  entered  by  them  in  account  with  the  first  clerk  of  the  war  office:  the 
money,  when  so  paid,  is  at  the  discretion  of  the  secretary  at  war,  no 
minute  of  the  treasury  being  necessary  to  take  it  out.  The  said  first 
clerk  acts  as  his  cashier  in  the  distribution  of  it,  and  the  first  clerk  or 
his  deputy,  signs  cheques  on  Messrs.  Biddulph  and  Cox,  for  the  quar- 
terly payments  of  the  said  compensations  and  retired  allowances,  in  fa- 
vour of  the  several  parties  entitled  to  them,  according  to  the  aforesaid 
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estimates,  or  as  he  may  be  directed  by  the  secretary  at  war.  In  this 
manner,  the  entire  simis  voted  for  the  war  department,  for  the  years 
1815, 1816, 1817,  and  1818,  have  been  received  by  the  said  Mr.  Luken, 
and  by  him  placed  in  the  hands  of  Messrs.  Biddulph  and  Cox,  upon  the 
account,  and  for  the  purposes  before  mentioned,  and  the  sums  retained 
out  of  the  allowance  to  Mr.  Holland,  upon  the  settlement  of  the  said 
accounts,  have  been  since  paid  by  the  said  first  clerk,  to  the  account  of 
the  paymaster-general  at  the  bank  of  England.  The  allowance  of  200/. 
per  annum  was  regularly  paid  to  Holland,  or  to  his  order,  from  3rd 
March,  1815,  to  the  24th  March,  1816,  previously  to  which  time,  Hol- 
land became  embarrassed  in  his  circumstances,  and  in  consequence  of 
certain  pecuniary  transactions  of  Holland,  the  defendant  directed  that 
50/.  a  year  only  of  the  retired  allowance  should  be  paid  to  him  from  the 
25th  March,  1816,  and  that  the  remainder  should  accrue  as  a  fund  for 
liquidating  the  claims  of  certain  half-pay  ofhceri*,  widows,  and  persons 
on  the  compassionate  list,  for  whom  Holland  had  acted  as  agent.  Hol- 
/dud  remonstrated  against  this  suspension  of  the  retired  allowance,  and 
requested  the  defendant  to  allow  it  to  be  paid  to  him,  and  a  correspon- 
dence took  place  upon  the  subject,  which  was  terminated  by  a  letter 
from  the  defendant  to  Holland,  dated  on  the  3rd  February,  1817,  in 
which  the  defendant  stated,  "that  it  was  quite  impossible  for  him  to 
authorize  any  issue  to  Holland,  on  account  of  his  retired  allowance." 
A  commission  of  bankruptcy  was  issued  against  Holland,  in  April, 
1816,  under  which  he  was  duly  declared  a  bankrupt,  and  obtained  his 
certificate  under  the  same,  in  the  month  of  July,  in  the  same  year.  At 
the  time  of  the  death  of  Holland,  the  sum  which  was  retained  out  of 
his  allowance  for  the  purpose  of  liquidating  the  aforesaid  claims,  after 
deducting  therefrom  all  the  payments  which  had  been  made  to  him  or 
to  his  order,  amounted  to  350/.  10*.,  for  the  recovery  of  which  sum  the 
action  was  brought. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff, 
as  executor  of  Holland,  was  entitled  to  recover  the  said  sum.  If  the 
Court  should  be  of  that  opinion,  the  verdict  was  to  be  entered  for  the 
plaintiff  for  that  amount ;  if  not,  a  verdict  was  to  be  entered  for  the  de- 
fendant, with  liberty  for  either  party  to  turn  the  case  into  a  special  ver- 
dict, if  the  Court  should  so  think  right. 

The  case  was  argued  in  Hilary  term  last 

Taddy,  Serjt.,  for  the  plaintiff.  The  questions  are  two;  1st,  whether 
the  plaintiff's  testator  had  a  vested  interest  in  the  sum  in  dispute :  2d, 
whether,  supposing  he  had  such  an  interest,  this  action  lies  against  the 
defendant. 

In  the  estimates,  Holland,  although  not  named,  is  described  as  cer- 
tainly as  if  he  had  been  named.  "  To  one  retired  established  clerk, 
200Z. ;"  and  the  case  finds  that  this  applies  to  Holland.  The  acts  of 
parliament  follow  the  same  description ;  therefore,  upon  the  face  of  the 
act*  of  parliament,  and  of  the  estimates,  there  was  this  sum  applicable 
to  the  particular  individual.  When  the  estimates  are  prepared,  a 
demand  is  made  by  the  secretary  at  war,  of  certain  sums  for  certain 

*  58  Geo.  3,  o.  101. 
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purposes;  the  parliament  having  sanctioned  this  demand  the  sums 
become  vested  in  the  individuals  to  whom  they  are  voted,  and  if  so,  the 
defendant  had  no  right  to  stop  this  allowance. 

Secondly,  this  action  may  be  maintained  against  the  defendant ;  the 
money  has  been  appropriated  by  parliament,  and  has  been  drawn  for 
by  the  defendant,  under  the  terms  in  which  it  was  appropriated ;  it  has 
been  paid  to  him  for  a  specific  purpose,  and  he  is  a  mere  trustee  hold- 
ing a  given  sum  of  money  for  a  given  individual ;  so  that  this  plaintiff 
has  the  same  right  as  against  any  other  individual,  who  may  hold 
money  for  him.  But  it  will  be  said,  that  the  defendant  is  secretary  at 
war,  and  as  such  officer,  no  action  can  be  maintained  against  him. 
The  ground,  however,  upon  which  it  is  contended  that  public  officers 
are  not  liable  to  actions  at  the  suit  of  private  individuals,  is  of  modem 
introduction,  and  this  case  does  not  fall  within  that  principle.  In  Lane 
V.  Cottorij  1  Ld.  R.  646,  Lord  Holt  thought  such  an  action  maintain- 
able, though  the  other  three  Judges  differed.  In  Whitfield  v.  Lord  Le 
Deapeneer^  Cowp.  754,  the  Court  held,  that  an  action  did  not  lie  against 
the  postmaster-general  for  the  acts  of  the  inferior  officer;  but,  even 
there,  Lord  Mansfield  held,  that  the  postmaster-general  would  be 
liable  for  any  act  of  his  own.  The  present,  however,  is  not  the  case  of 
an  act  done  by  an  inferior  officer,  it  is  the  act  of  the  secretary  at  war 
himself,  and  not  an  act  done  in  the  general  duty  of  his  department,  or 
connected  with  the  administration  of  army  affairs. 

Vaughan^  Serjt.,  for  the  defendant.  The  money  sought  to  be  re- 
covered in  this  action  did  not  constitute  a  vested  interest,  but  the 
secretary  at  war,  as  a  public  officer,  had  a  right  to  control  the  payment 
of  it.  It  would  be  of  alarming  consequence  if  this  action  should  be 
deemed  maintainable,  for  every  man  described  in  the  act,  even  the 
private  soldiers  of  the  local  militia,  might  then  sue  the  secretary  at 
war ;  such  actions  have  always  been  discountenanced,  on  the  ground 
of  public  policy.  Maebeath  v.  Haldimand^  1  T.  R.  172.  The  fallacy 
of  the  plaintiff's  argument  consists  in  his  considering  the  ^ant  as  a 
grant  to  the  individual ;  but  it  is  not  a  grant  to  the  individual  but  to 
the  crown.  The  terms  of  the  vote  of  the  Commons  are,  "  It  is  the 
opinion  of  this  committee  that  a  sum  not  exceeding  Z.  be  granted 

to  his  majesty  for  defraying,  4c."  The  sum  is  afterwards  taken,  it  is 
true,  with  reference  to  persons  who  are  supposed  to  be  those  who  will 
be  entitled  to  it ;  but  it  is  only  a  mode  of  enabling  his  majesty  to  pay 
these  allowances  so  long  as  he  thinks  fit.  If  the  person  described  in 
the  act  has  acquired  a  legal  vested  interest  in  the  sum,  should  he  die  a 
day  after  the  beginning  of  the  year,  his  executors  would  be  entitled  to 
the  whole  200Z. ;  but  the  party  here  is  dependent  on  the  bounty  of  the 
crown,  and  his  remedy  is  by  petition  to  the  crown  or  to  parliament. 
The  case  expressly  finds  that  the  money  is  at  the  direction  of  the 
secretary  at  war. 

Taddy^  in  reply.  This  is  the  case  of  an  individual,  to  whom  a  grant 
is  made  of  a  given  sum :  where  there  is  a  general  grant,  such  as  the 
grants  for  postage,  stationery,  &c.,  the  case  is  different,  and  no  action 
can  be  maintained.  If  persons  mentioned  by  name  in  these  acts  must 
petition  the  crown  for  redress  of  grievances,  and  the  officer  through 
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whom  they  were  to  be  paid  should  not  be  responsible,  the  alarm  would 
be  much  more  extensive,  and  the  evil  much  greater  than  that  occa- 
sioned to  the  oflScer  by  his  own  responsibility.  If  the  party  should  die 
before  the  expiration  of  the  year,  as  there  would  then  be  no  claimant, 
the  grant  would  be  at  an  end.  But  it  never  can  be  contended,  that  a 
secretary  at  war  is  to  have  the  discretion  of  withholding  pensions  from 
those  persons  who  are  actually  named  in  the  act  of  parliament. 

Dallas,  C.  J.,  after  stating  the  substance  of  the  case,  now  gave 
judgment  as  follows :  On  these  facts  the  question  arises,  whether,  upon 
all  or  any  of  the  counts  in  the  declaration,  the  present  action  can  be 
maintained;  and  we  think  that  it  cannot  be  maintained.  It  is  not  pre- 
tended that  the  defendant  is  to  bd  charged  in  respect  of  any  express  un- 
dertaking or  agreement  between  him  and  the  testator,  or  in  respect  of  any 
other  character  than  his  public  and  official  character  of  secretary  at  war. 

It  is  in  that  character,  and  in  that  only,  that  his  duty  is  alleged  to 
arise ;  being,  therefore,  a  duly  as  between  him  and  the  crown  only, 
and  not  resulting  from  any  relation  to,  or  employment  by  the  plaintiff, 
or  under  any  undertaking  in  any  way  to  be  personally  responsible  to 
him.  The  money  received  is  granted  by  the  crown,  subject  only  to  the 
disposition  or  control  of  the  defendant,  as  the  agent  or  officer  of  the 
crown,  and  responsible  to  the  crown  for  tht?  due  execution  of  the  trust 
or  duty  so  committed.  There  is,  therefore,  no  duty  from  which  the  law 
can  imply  a  promise  to  pay  to  the  testator  during  his  life,  or  to  his 
executor  after  his  death,  nor  can  the  money  be  said  to  have  been  had  and 
received  to  the  use  of  the  testator,  which  money  belonged  to  the  crown, 
being  received  as  the  money  of  the  crown,  and  the  party  receiving  it 
being  responsible  to  the  crown  only  in  his  public  character.  On  this 
view  of  the  case,  it  appears  to  us,  that  this  action  cannot  be  maintained. 

But  it  must  fail  also  on  another  and  a  wider  ground.  This  is  an  ac- 
tion brought  against  the  defendant  as  paymaster-grneral,  for  an  alleg- 
ed breach  of  an  implied  undertaking,  said  to  attach  upon  him  in  that 
character. 

With  reference  to  this  ground,  it  will  be  sufficient  U-  advert  to  a  class 
of  cases,  too  well  known  and  established  to  require  to  be  more  particu- 
larly mentioned,  and  which  in  substance  and  result,  have  established, 
that  an  action  will  not  lie  against  a  public  agent  foi  any  thing  done 
by  him  in  his  public  character  or  employment,  though  alleged  to  be,  in 
the  particular  instance,  a  breach  of  such  employment,  and  constituting 
a  particular  personal  liability ;  such  persons,  said  Lord  Mansfield, 
in  one  of  the  cases  cited  at  the  bar,  Macbeth  v.  Haldimandy  1  T.  R. 
172,  are  not  understood  personally  to  contract;  and  in  the  same  case 
it  was  observed,  by  Mr.  Justice  Ashurst,  "In  great  questions  of  poli- 
cy, we  cannot  argue  from  the  nature  of  private  agreements." 

"  Great  inconveniences  would  result  from  considering  a  governor  or 

commander  as  personally  responsible.'* «<  No  man  would  accept  of 

any  office  of  trust  under  government  upon  such  conditions ;  and  indeed, 
it  has  frequently  been  determined,  that  no  individual  is  answerable  for 
any  engagements  which  he  enters  into  on  their  behalf.  There  is  no 
doubt  but  the  crown  will  do  ample  justice  to  the  plaintifTs  demands, 
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if  they  be  well  founded."  Mr.  Justice  Bdller,  in  the  same  case  adds, 
«  Where  a  man  acts  as  agent  for  the  public,  and  treats  in  that  capacity, 
there  is  no  pretence  to  say  that  he  is  personally  liable  ;'*  and  in  a  sub- 
sequent case,  Unwin  v.  fVolsefyy  1  T.  R.  674,  it  is  held  that  a  servant 
of  the  crown,  contracting  on  the  part  of  government,  i?  not  personally 
answerable.  I  am  aware,  that  these  cases  are  not,  in  their  circumstan- 
ces, precisely  similar  to  the  present ;  and  perhaps,  in  respect  of  some 
of  the  circumstances  belonging  to  the  present  case,  I  may  personally 
have  doubted  longer,  than,  I  am  now  satisfied,  I  ought  to  have  done; 
but  in  their  doctrine,  they  go  to  this,  that,  on  principles  of  public  policy, 
an  action  will  not  lie  against  persons  acting  in  a  public  character  and 
situation,  which,  from  their  very  nature,  would  expose  them  to  an 
infinite  multiplicity  of  actions,  that  is,  to  actions  at  the  instance  of  any 
person  who  might  suppose  himself  aggrieved :  and  though  it  is  to  be 
presumed  that  actions  improperly  brought  would  fail,  and  it  may  be 
said  that  actions  properly  brought  should  succeed ;  yet,  the  very  lia- 
bility to  an  unlimited  multiplicity  of  suits,  would  in  all  probability,  pre- 
vent any  proper  or  prudent  person  from  accepting  a  public  situation  at 
the  hazard  of  such  a  peril  to  himself. 

It  is  scarcely  necessary  to  add,  even  to  guard  against  any  possible 
misconception,  that  the  noble  Lord  who  is  the  defendant  on  this  record, 
appears,  in  point  of  fact,  to  have  acted  upon  the  purest  motives  of  pub- 
lic and  private  justice  to  all  parties  concerned. 

Upon  the  grounds  which  I  have  stated  we  are  of  opinion,  that  this 
action  cannot  be  maintained,  and  that  the  judgment,  therefore,  must  be 
for  the  defendant. 

Judgment  for  the  defendant  accordingly 
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The  copy  of  an  original  letter  giving  notice  of  the  dishonour  of  a  hill,  is  admissible  in  evi- 
dence, without  notice  to  produce  the  original  letter. 

Action  by  the  endorsee  of  a  bill  of  exchange  against  the  endorsei. 
At  the  trial,  before  Dallas,  C.  J.,  London  sittings  after  last  term,  the 
plaintiff  offered  to  prove  the  notice  of  dishonour  of  the  bill,  (which  no- 
tice had  been  given  in  a  letter,)  by  a  copy  of  the  letter,  taken  at  the 
time  it  was  written ;  but  did  not  prove  any  notice  to  the  defendant  to 
produce  that  letter. 

It  was  objected,  that  a  copy  of  the  letter  ought  not  to  be  allowed  in 
evidence,  till  it  was  proved  that  the  defendant  had  received  notice  to 
produce  the  original  letter.  A  verdict  was  found  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit,  if 
this  objection  should  be  thought  well  founded. 

Bosanquet,  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  according- 
ly, relying  principally  on  Shaw  v.  Markham,  Peake,  N.  P.  C.  165 
and  Langdon  v.  Hulls,  5  Esp.  156;  and  citing  Grove  v.  Ware,  2 
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Starkie,  N.  P.  C.  174,  to  show  that  Lord  Ellenborough's  later  opinion 
coincided  with  that  expressed  by  himself  and  Lord  Kenyon  in  the 
former  cases. 

LenSy  Serjt.,  who,  on  a  subsequent  day,  showed  cause  against  the 
motion,  argued  that,  whatever  might  have  been  tlie  rule  formerly,  the 
notice  of  the  dishonour  of  a  bill,  was,  as  to  evidence,  now  placed  on 
the  same  footing  as  notices  to  quit,  &c.  For  this  he  cited  Ackland  v. 
Pearctj  2  Camp.  601,  and  Roberts  v.  BradshaWy  I  Starkie,  N.  P.  C. 
28,  in  which  cases  Lord  Ellenborough  seemed  to  have  changed  his 
former  opinions  on  the  subject.  [Park,  J.  Roberts  v.  Bradshaw 
was  not  merely  a  nisipritis  decision.  There  was  subsequently  an  ap- 
plication for  a  new  trial,  which  the  Court  refused.  Burrough,  J. 
There  was  also  a  motion  for  a  new  trial,  in  Oakland  v.  Pearce^  but 
without  success.]  LetiB  further  urged,  that  the  objections  made  to  the 
admissibility  of  the  copy  in  this  case  would  apply  equally  against  the 
practice  in  cases  of  notice  to  quit  and  notices  of  actions  against  magis- 
trates ;  and  further,  that,  in  all  cases  of  notice,  copies  made  at  the  time 
were  a  species  of  duplicate  original,  which  had  always  been  held  admis- 
sible.   Jory  v.  Orchard,  2  B.  &  P.  39,  Anderson  v.  May,  2  B.  &  P.  237. 

Bosanquety  in  support  of  his  rule.  Neither  a  notice  to  quit  nor  a 
notice  of  action  to  a  magistrate  can  be  proved  by  a  copy,  where  no 
notice  has  been  given  to  produce  the  original  notice,  except  in  cases 
where  the  notice  served  was  one  of  two  duplicate  originals,  drawn  out 
and  signed  at  the  same  time  and  by  the  same  hand.  This  w.is  the 
ground  of  the  decisions  in  Jary  v.  Orchard,  Anderson  v.  May,  Qotlieb 
V.  Danvers,  1  Esp.  456,  Surtees  v.  Hubbard,  4  Esp.  203,  Philipson  v. 
Ofiase,  2  Gampb.  110 ;  and  forms  the  distinction  to  which  the  decisions 
by  Lord  Ellenborough  seem  always  to  have  reference.  In  Surtees  v. 
Hubbard  he  refers  to  the  case  of  a  notice  to  quit,  and  of  such  notices 
duplicate  originals  are  usually  made ;  but  no  case  has  decided  that  a 
copy  of  a  notice  to  quit,  where  duplicate  originals  have  not  been  drawn 
out,  can  be  given  in  evidence,  without  proving  notice  to  produce  the 
notice  served.  Ackland  v.  Pearce  and  Moberts  v.  Bradshaw  have  not 
gone  further  than  the  preceding  cases.  In  Ackland  v.  Pearce  it  does 
not  appear  that  the  notice  served  was  not  one  of  two  duplicate  originals, 
nor  that  the  secondary  evidence,  which  Lb  Blanc,  J.,  said  might  be 
admitted,  was  not  the  other;  but  as  the  analogy  of  a  notice  to  quit  was' 
referred  to,  it  may  be  presumed  the  notice  in  question  was  one  of  two 
duplicates.  In  Roberts  v.  Bradshaw  the  clerk  received  from  his  master 
two  papers  exactly  alike,  which  the  clerk  compared  with  each  other, 
and  produced  one  of  them,  purporting  to  be  notice  of  dishonour  of  the 
bill  then  in  question ;  and  the  language  of  Lord  Ellenborough,  taken 
with  reference  to  that  fact,  consists  with  his  former  opinion.  The  copy 
produced  in  the  present  case  is  not  a  duplicate  original  drawn  out  or 
signed  by  the  same  hand,  but  a  mere  copy,  and  it  would  be  contrary 
to  all  principle  to  admit  it,  without  first  calling  for  the  originaf. 

Dallas,  C.  J.  It  appeared  to  me  at  the  trial,  that  the  objection  there 
taken,  and  now  supported,  was  well  founded.  So  I  thought  originally ; 
80  Lord  Ellenborough  thought  at  one  time ;  so  Lord  Kenton  thought. 
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But,  at  the  suggestion  of  counsel,  and  on  a  reference  made  to  some  of 
the  later  cases,  a  verdict  was  taken  for  the  plaintiff,  and  I  saved  the 
point  for  the  opinion  of  this  Court. 

In  the  case  of  Roberts  v.  BradshaWy  Lord  Ellenborough  expressly 
says,  that  a  letter  acquainting  a  party  with  the  dishonour  of  a  bill,  is 
in  the  nature  of  a  notice,  and  that  it  is  unnecessary  to  prove  notice 
to  produce  such  a  letter.  I  own  I  do  not  see  any  great  inconvenience 
which  can  arise,  in  practice,  from  giving  notice  to  produce  such  a 
letter ;  but  still  the  question  comes  to  this,  whether,  in  substance  and 
reason,  the  law  is  not  by  the  late  determination  settled,  Uiai  where  a 
copy  of  a  letter,  containing  notice  of  dishonour  of  a  bill  of  exchange 
is  tendered  in  evidence,  such  copy  is  admissible,  without  proving  a 
notice  to  the  party  in  whose  possessioTi  the  letter  itself  may  be,  to  pro- 
duce it. 

I  am  not  now  going  to  enter  into  nice  distinctions  between  a  copy  and 
a  duplicate  original;  though  I  cannot  see  any  great  difference  between 
a  duplicate  original  and  a  copy  made  at  the  tinie;  but,  feeling  the  ne- 
cessity that  there  should  be  a  uniformity  in  the  practice  of  the  Courts, 
we  will  inquire  what  the  practice  of  the  Court  of  King's  Bench  is  on 
like  occasions. 

On  this  ground  only  we  delay  giving  our  judgment. 

Park,  J.  In  a  suit  against  the  acceptor  of  a  bill,  I  do  not  see  any 
inconvenience  which  can  arise  from  admitting  in  evidence,  the  copy  of 
the  letter  containing  the  notice  of  dishonour,  without  proof  of  notice  to 
produce  the  original. 

BuRRouoH,  J.  I  can  see  no  substantial  distinction  between  a  dupli- 
cate original  and  a  copy  made  at  the  time. 

Richardson,  J.  At  present,  I  own  I  do  not  see  any  sound  distinc- 
tion between  a  duplicate  original  and  a  copy  authenticated  on  oath. 

^djornatur. 

And  now, 

Dallas,  C.  J.,  said.  In  this  case  we  see  no  reason  to  change  the  opi- 
nion we  in  part  expressed  when  the  question  was  last  before  the  Court ; 
but,  as  a  matter  of  general  practice,  we  wished  to  collect  the  opinion 
of  other  Judges,  and  the  result  is,  that  the  copy  of  an  original  letter, 
giving  notice  of  the  dishonour  of  a  bill,  is  admissible,  without  notice  to 
produce  the  original  letter,  and,  consequently  that,  in  this  case,  the  ver- 
dict must  stand,  and  the  rule  to  enter  a  nonsuit  be 

Discharged 

*  See  Phillip*!  Evidence,  yoL  L  448, 5th  edit 
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LUPES  V.  DE  TASTET.— p.  292. 

In  an  action  on  the  case  against  an  agent  for  misfeasance,  the  declaration,  in  addition  to 
the  counts  on  the  misfeasance,  contained  two  counts  in  trover,  with  an  allegation  of  sp^ 
cial  damsge.  The  plaintiff  failed  in  substantiating  the  counts  for  misfeasance,  or  the 
allegations  of  special  damage,  but  recovered  on  the  bare  count  in  trover :  Held,  that  ho 
was  entitled  only  to  the  costs  of,  and  occasioned  by,  that  count,  divested  of  the  special  da- 
mage-allegation ;  but  that  he  was  entitled  to  a  sum  paid  for  the  postage  of  foreign  letters, 
sworn  to  be  solely  applicable  to  the  cause. 

No  costs  are  allowed  for  the  loss  of  a  broker's  time. 

No  costs  are  allowed  for  a  witness  who  has  not  been  paid  before  the  claim  is  made. 

This  was  an  action  on  the  case,  brought  against  the  defendant  for 
misfeasance,  in  his  capacity  of  an  agent.  In  addition  to  the  counts 
containing  the  statement  of  this  misfeasance,  there  were  two  counts  in 
trover,  with  allegations  of  special  damage.  At  the  trial,  before  Dallas, 
C.  J.,  London  sittings  after  Trinity  term,  1819,  the  plaintiff  attempted 
to  substantiate,  but  Tailed  altogether  on  the  counts  for  the  misfeasance, 
and  iif  the  proof  of  the  alleged  special  damage,  but  obtained  a  verdict 
on  the  bare  count  in  trover. 

The  prothonotary,  in  taxing  costs,  allowed,  among  other  items,  six- 
teen guineas  for  the  loss  of  time  of  sixteen  brokers,  who  attended  as 
witnesses,  but  acting  on  the  principle  laid  down  in  Penson  v.  Zee,  2  B. 
&  P.  330,  (that  where  a  party  declares  in  several  counts,  and  recovers 
only  on  a  part  of  his  declaration,  he  shall  be  allowed  costs  only  for  the  . 
part  on  which  he  recovers)  he  confined  the  costs  to  the  part  of  the  count 
in  trover  on  which  the  plaintiff  had  recovered,  refusing  to  allow  them 
on  the  counts  for  misfeasance,  the  allegations  of  special  damage,  or  for 
any  expenses  occasioned  in  the  endeavour  to  substatiate  those  counts 
or  allegations.  A  sum  of  500/.,  chareed  for  one  of  the  witnesses  on  the 
count  in  trover,  he  refused  to  allow,  because  it  had  not  been  actually 
paid  to  the  witness;  and  also  the  sum  of  396/.  16*.,  charged  by  the  plain- 
tiff for  the  postage  of  foreign  letters,  sixteen  guineas  of  which  sum  were 
sworn  to  have  been  paid  for  the  postage  of  foreign  letters  solely  appli- 
cable to  this  cause. 

Both  parties  obtained  rules  nisi  for  the  prothonotary  to  review  his 
taxation.  The  plaintiff,  on  the  ground,  among  other  objections,  that  the 
allowance  ought  to  have  been  made  on  the  whole  declaration,  when 
it  appeared  that  the  whole  was  bona  fide^  framed  with  a  view  to  trial, 
and  witnesses  attended  in  support  of  every  part;  that,  at  all  events, 
costs  ought  to  have  been  allowed  for  the  expenses  incurred  in  support 
of  the  allegation  of  special  damage;  that  the  rule  in  Pennon  v.  Lee, 
which  applied  to  different  counts,  had  never  been  extended  to  different 
parts  of  the  same  count;  that  before  a  party  paid  a  witness  500/.,  he 
was  entitled *to  know  what  the  prothonotary  would  allow;  and  that  the 
sum  paid  for  postage  of  the  foreign  letters  applicable  to  the  cause  ought 
to  have  been  allowed.  t 

One  of  the  defendant's  objections,  was  to  the  allowance  for  the  time 
of  the  brokers  who  attended  as  witnesses,  it  being  tontended  that  such 
an  allowance  could  only  be  made  to  medical  men  or  solicitors,  Severn 
V.  O/ive,  Ante,  353;  Willis  v.  Peckhamj  Ante,  i.  515;  Moor  v.  ^dam^ 
6  M.  &  S.  156. 

Cur.  adv,  vult. 

VOL.  VII. — 47 


738  Lopes  v.  De  Tastet.  E.  T.  1822.  [298 

And  now  the  Court  confinued  the  rule  in  Penson  v.  Lee^  and  the 
prothonotary's  taxation,  as  to  the  refusal  to  allow  costs  on  any  part  of 
the  proceedings  but  the  bare  count  in  trover,  and  the  evidence  thereon, 
and  as  to  the  refusal  to  allow  for  the  witness  who  had  not  been  paid. 
But  they  disallowed  the  sum  taxed  for  the  loss  of  time  of  the  brokers, 
deciding  that  no  allowance  ought  to  be  made  for  their  loss  of  time;  and 
without  laying  down  any  general  rule,  directed  that,  in  this  case,  the 
sum  sworn  to  have  been  paid  for  the  postage  of  foreign  letters  solely 
applicable  to  the  cause,  should  be  allowed. 

Lens  and  Hullock^  Serjts.,  tor  the  plaintiflF;  Vaughan  and  Boiatir 
quety  Serjts.,  for  the  defendant. 


PADFIELD  V.  BRINE.— p.  294. 

Under  an  execution  by  A.  against  B.,  the  Court  will   not  onier  the  theriff  to  pay  over 
money  in  hit  bands,  levied  on  an  execution  by  B.  ag  linat  C. 

Padfield  had  recovered  heavy  damages  in  an  action  against 
Brine.  Brine  had  recovered  damages  against  Hippislcy,  and  the  she- 
riff had  in  his  hands  the  sum  of  533/.  8^.  5^.,  being  the  proceeds  ob- 
tained by  the  sheriff  under  the  act  of  fieri  facias,  issued  out  of  this 
court  in  the  cause  of  Brine  v.  Hippislty, 

A  fieri  facias  having  then  been  delivered  to  the  sheriff  in  the  cause 
of  Padfield  v.  Brine, 

Lens,  Serjt.,  on  a  former  day,  obtained  a  rule  to  show  cause  why  the 
sheriff  should  not  be  ordered  to  retain  in  his  hands  the  sum  above 
mentioned  for  the  use  of  the  plaintiff,  Padfield;  and  he  cited  Jirmistead 
V.  Pkilpnt,  Doug.  231. 

Pell,  Serjt.,  in  showing  cause,  said  that  Fieldhouse  v.  Crofl,  4  East, 
510;  Knight  v.  Criddle,  9  East,  48,  were  direct  authorities  against 
such  an  application,  and  no  answer  being  given  to  this,  the  rule  was 
discharged,  but  without  costs. 

Rule  discharged 


CHAMPION  and  Another  v.  TERRY.— p.  295. 

Defendant  being  indebted  to  plaintiff  for  goods  sold,  gave  him  a  bill  of  exchange,  not  due 
(drawn  and  accepted  by  two  other  peraons.)  to  a  greater  amount  than  the  price  of  the 
goods,  and  plaintiff  gave  defendant  the  differpnce  in  money.  Defendant  endorsed  the 
bil  in  blank.  Plaintiff  having  lost  the  bill  before  it  was  paid,  Heid^  that  he  ooold  not 
sue  the  defendant  for  the  price  of  the  goods,  or  on  the  lost  hUl. 

Action  on  a  bill  of  exchange,  and  for  goods  sold  and  delivered. 
^1  the  trial  before  Dallas,  C.  J.,  it  appeared  that  the  defendant,  who 
oad  bought  goods  of  the  plaintiff,  when  called  on  for  payment,  gave  the 
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nlaintiflf's  agent  a  bill  of  exchange,  drawn  and  accepted  by  two  other 
persons,  but  not  due,  for  an  amount  greater  than  the  price  of  the  goods; 
and  that  the  agent,  thereupon,  gave  the  defendant,  in  money,  the  dif- 
ference between  the  amount  of  the  bill  and  the  price  of  the  goods:  the 
defendant  endorsed  the  bill  in  blank. 

The  plaintiff  after  wards,  and  before  the  bill*  became  due,  transmitted 
it  with  several  others  in  a  letter  which  never  reached  its  destination,  and 
the  bills  were  seen  no  more;  whereupon,  as  soon  as  the  time  had 
dlapsed,  by  which  the  bill  in  question  would  have  become  due,  the 
plaintiff  brought  this  action.  It  did  not  appear  that  any  inquiry  had 
^  be^n  made  for  the  bill,  or  that  there  had  been  any  advertisement  of  the 
*  loss.     The  jury  found  a  verdict  for  the  defendant. 

Vaughan^  Serjt.,  on  a  former  day  obtained  a  rule  nisi  for  a  new  trial, 
or  to  enter  a  verdict  for  the  plaintiff,  which  he  moved  for,  on  the 
ground  that  the  bill  had  not  been  received  absolutely  in  payment  and 
discharge  ol  the  plaintiffs'  demand,  but  only  conditionally,  provided  the 
amount  of  it  should  actually  come  to  hand. 

Peily  Serjt,  now  showed  cause.  As  to  the  count  for  goods  sold,  the 
defendant,  it  must  be  presumed,  gave  value  for  this  bill;  the  plaintiff, 
therefore,  who  has  put  it  out  of  the  defendant's  power  to  recover  that 
value  again,  shall  not  make  him  pay  twice  for  the  same  goods.  As  to 
the  count  on  the  bill,  the  plaintiff  cannot  recover  unless  he  produces 
the  bill,  or  proves  that  it  has  been  lost;  this  was  always  tlie  law  with 
respect  to  actions  against  acceptors,  and  in  Powell  v.  Roach,  6  Esp.  76, 
there  is  the  same  decision  with  respect  to  endorsera.  No  evidence  was 
given  in  the  present  case  of  the  absolute  loss  or  destruction  of  tiie  bill, 
and  for  aught  that  appeared  at  the  trial  the  plaintiff  might  be  sued  to- 
morrow by  a  holder  who  had  given  value,  and  so,  if  cast  in  this  action, 
pay  for  the  same  instrument  three  times. 

Faughan,  in  support  of  his  rule,  urged,  that  proof  of  the  non-arrival 
of  the  bill  within  a  reasonable  time  was  sufficient  proof  of  the  loss  of 
It,  and  he  referred  to  Long  v.  Bailicy  2  Camp.  214,  n. 

The  Court  seemed  to  think  that  there  was  not  sufficient  proof  of  the 
loss  of  the  bill;  but  that,  at  all  events,  the  plaintiff  having  taken  a  bill, 
by  losing  which,  he  had  deprived  the  defendant  of  all  means  of  re- 
covering over,  he  should  not  turn  round  and  sue  the  defendant  for 
goods  which  had  already  cost  him  their  full  value.  They  referred  in 
the  course  of  the  argument  to  Davis  v.  Bodd,  4  Taunt.  602 ;  Danger- 
field  V.  Wilhy,  4  Esp.  159,  and  Ex  parte  Greenway,  6  Ves.  jun.  812, 
and  observed,  that  in  Long  v.  Bailie  the  bill  was  specially  endorsed. 

Rule  discharged.* 

•  See  2  CaiDpb.211,  d  mo.  Mayor  ▼.  Johnson,  3  Campb.  324;  Puok  ▼.  Smith,  Holt,  N.  P. 
U.  144;  Mo89op  ▼.  Eadm,  lo  Ves.  jun.  430.  See  also  WilUamson  ▼.  Clements,  I  Taant  523 
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(IN  THE  EXCHEQUER  CHAMBER.) 
CLEMENT  V.  LEWIS,  Geut.,  (in  Error.)— p.  297. 

Where  an  account  of  certain  proceedings  in  a  court  of  law  was  headed  in  a  newajiaper, 
'*  Shameful  conduct  of  an  attorney,"  picas  to  a  declaration  in  libel,  that  the  alleged  libel 
contained  a  faithful  and  true  account  of  proceedings  in  a  court  of  law,  were  held  ill. 

The  jury  having  found  for  the  defendant  on  six  out  of  eight  pleas  comprehended  in  the  last 
of  two  issues,  and  for  the  plaintiff  on  the  residue  of  those  pleas,  and  on  the  first  issue 
without  assessing  damages;  and  the  plaintiff  having*  pursuant  to  the  decision  of  the 
Court  of  K.  B.,  entered  up  as  to  the  pleas  found  for  the  defendant,  judgment  non  obstante 
veredicto^  with  an  award  of  a  writ  of  enquiry,  and  final  judgment  for  the  damages  found 
by  the  inquisition,  &c.:  a  court  of  error  reversed  the  judgment  of  the  Court  of  K.  B.;  a^ 
to  the  award  of  the  writ  of  enquiry,  and  the  final  judgment  thereon — ^remitted  the  record 
to  the  Court  of  K.  B. — and  directed  that  Court  to  award  a  venire  de  novti  to  try  the  first 
issue  and  the  last,  as  far  as  related  to  the  pleas  on  which  the  finding  was  for  the  plaintiff; 
holding,  that  the  verdict  found  for  the  plaintiff  on  the  first  issue,  and  on  the  last,  (as  &r 
as  regarded  the  pleas  on  which  the  finding  was  for  the  plainUii^}  was  void,  because  no 
damages  had  been  assessed. 

Lewis  sued  Clement  in  the  King's  Bench,  for  a  libel  in  the  Observer 
newspaper,  headed  "Shameful  Conduct  of  an  Attorney.'*  Pleas,  first, 
general  issue,  and  issue  thereon  ;  and  then  eight  special  pleas,  justify- 
ing on  the  ground,  that  the  alleged  libel  contained  a  faithful  and  true 
account  of  the  several  proceedings  therein  stated,  had  in  the  Insolvent 
Debtor's  Court,  and  issue  on  those  pleas.  The  jury,  at  the  trial,  found 
a  verdict  for  the  plaintiff  on  the  first  issue,  and  on  the  last  as  far  as  re- 
lated to  the  second  and  sixth  pleas,  without  assessing  damages;  and  for 
the  defendant  on  the  last  issue  as  far  as  it  related  to  the  third,  fourth, 
fifth,  seventh  and  eighth  pleas.  The  Court  of  King's  Bench,  on  a  mo- 
tion to  enter  up  judgment  for  the  plaintiff,  nan  obstante  veredicto^  de- 
cided that  the  pleas  were  ill,  because  the  words  at  the  head  of  the  libel 
formed  no  part  of  the  proceedings  in  the  Insolvent  Debtors'  Court, — 
gave  judgment  for  the  plaintiff,  see  3  U.  &  A.  602,  et  seq, — awarded  a 
writ  of  inquiry  to  assess  the  damages,  and  judgment  was  thereon  en- 
tered up  for  500/.  damages,  and  40^.  costs,  (tlie  sum  assessed,)  and 
656/.  for  cost  of  increase. 

The  defendant  brought  a  writ  of  error  in  Cam.  Scacch.,  and  assigned 
for  errors,  that  judgment  was  entered  up  non  obstante  veredicto  :  and 
common  error. 

Joinder  in  error. 

Piatty  for  the  plaintiff  in  error,  contended,  that  the  heading  of  the 
libel  imputed  no  misconduct  beyond  that  which  was  developed  in  the 
ensuing  statement :  and  that  the  finding  of  the  jury  had  in  eflect  thrown 
the  heading  out  of  the  account. 

But  on  this  point  the  Court  affirmed  the  judgment  of  the  Court  be- 
low. 

Piatt  then  objected  that  the  verdict  was  void,  because  the  jury  had 
not  assessed  damages  on  the  issues  found  for  the  plaititifi*,  that  the  Court 
below  ought,  therefore,  to  have  awarded  a  ventre  de  novo  instead  of  a 
writ  of  inquiry,  the  rule  being,  that  when  the  court  ex  ejfficio  ought  to 
•nquire  of  any  thing  upon  which  no  attaint  lies^  there  the  omission  mav 
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be  supplied  by  a  writ  of  inquiry  ;  but  in  all  cases,  when  any  point  is 
omitted  whereof  attaint  lies,  it  shall  not  be  supplied  by  a  writ  of  in- 
quiry of  damages,  but  by  a  venire  de  novo  ;  that  attaint  would  have  lain 
against  the  original  jury  in  the  present  case,  of  the  benefit  of  which  the 
defendant  would  be  deprived  if  he  were  concluded  by  the  finding  of  an 
inquisition  on  which  no  attaint  lies ;  he  cited  Comyn's  Dig.  tit.  Damages, 
E.  Cheyney's  case,  3d  Resolution  ;  10  Rep.  119,  a  ;  Haydon's  ca»!, 
11  Rep.  6,  a ;  Eichorn  v.  Le^maitre^  2  Wils.  367,  and  Kirk  v.  Nowill 

1  T.  R.  118,266. 

Marryatf,  for  the  defendant  in  error.  It  may  be  true,  that  where 
the  first  jury  omits  something  which  it  ought  to  have  found,  the  Court 
cannot  ex  officio  ascertain  by  a  writ  of  inquiry  what  has  been  omitted. 
In  all  the  cases  cited,  the  verdict  having  passed  for  the  plaintiff,  the 
jury  omitted  something  which  they  might  and  ought  to  have  found ; 
but  neither  those  cases,  nor  the  principle  justly  laid  down,  are  applica- 
ble to  the  present  case,  where  the  verdict  having  passed  for  the  de- 
fendant on  an  issue  going  to  the  whole  declaration,  the  jury  had  no 
power  to  find  damages  for  the  plaintiflf ;  and  therefore,  have  omitted 
nothing. 

[Per  Curiam,  they  may  find  for  a  defendant  on  special  pleas,  and 
damages  for  the  plaintiff  under  the  general  issue.  Sayre  v.  Earl  of 
Rochford^  2  W.  Bl.  1165  ;  Kirk  v.  Nowill,  and  this  is  not  unusual.] 

Then,  the  reason  for  not  awarding  a  writ  of  inquiry,  namely,  that 
the  defendant  may  thereby  be  deprived  of  his  attaint,  can  scarcely  be 
urged  with  efiect  at  this  day,  when  the  writ  of  attaint  has  been  obso-  ' 
lete  for  nearly  two  centuries.  However,  if  it  were  otherwise,  a  writ  of 
attaint  would  not  have  lain  in  this  case,  for  the  jury  could  only  have 
erred  in  the  amount  of  the  damages,  and  for  excess  or  insufficiency  of 
damages,  a  writ  of  attaint  does  not  lie.     Barker  v.  Sir  H'olstoji  Dixie, 

2  Str.  1051.  Where  there  is  a  verdict  on  an  immaterial  issue,  or  on 
an  issue  ill  joined  after  a  justification,  the  Court  will  award  a  new  writ 
to  inquire  of  damages,  Lacy  v.  Reynolds,  Cro.  El.  214 ;  2  Roll.  Abr. 
99,  D. 

Jones  V.  Bodinham,  1  Salk.  173,  Carthew,  370,  S.  C ;  Staple  v.  Hay- 
don.  Ibid. :  Broome  v.  Rice,  2  Str.  873  ;  Broadbent  v.  ^7/A:*,  Willes 
364  ;  Darrose  v.  Newbott,  Cro.  Car.  143  ;  Knight  v.  Lillo,  2  Wils 
81 ;  Craven  v.  Hanley,  2  Com.  Rep.  548 ;  Liicena  v.  Crawford,  2 
N.  R.  329  ;  2  Roll.  Abr.  722,  were  also  referred  to  for  the  purpose  of 
showing  that  the  Court  had  been  in  the  habit  of  awarding  writs  of  in- 
quiry  in  cases  similar  to  the  present ;  but  they  were  distinguished  by 
the  Court,  or  shown  not  to  apply. 

The  following  judgment  was  entered  up  by  order  of  the  Court. 

It  appears,  that  notwithstanding  the  verdict  found  for  the  defendant, 
still  the  plaintiff  ought  to  recover  damages. 

But  it  further  appears  to  the  Court,  that  the  jury  by  whom  the  issues 
were  tried,  ought  to  have  assessed  the  plaintiff  ^s  damages,  by  reason 
of  the  grievances  contained  in  the  declaration :  and  by  reason  of  their 
not  having  assessed  such  damages,  the  verdict  for  the  plaintiff  on  the 
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first  and  last  issues,  so  far  as  relates  to  the  second  and  sixtn  pieas,  is 
void  in  law. 

It  further  appears,  that  in  the  record  and  proceedings,  &c.,  there  is 
error,  in  this,  that  the  Court  of  King's  Bench  have  awarded  a  writ  of 
inquiry,  and  proceeded  to  final  judgment  thereupon ;  therefore,  it  is 
considered  that  the  verdict  and  the  inquisition  of  damages  be  annulled 
and  vacated,  and  the  final  judgment  in  the  King's  Bench  be  reversed, — 
that  the  record  be  remitted  to  the  Court  of  King's  Bench, — and  that 
the  same  Court  do  anew  command  the  sheriflf  to  cause  a  jury  to  come, 
&c.,  to  try  the  first  issue,  and  the  said  other  issue,  so  far  as  relates  to 
the  second  and  sixth  pleas. 


MORRIS  V.  MAGRATH.— p.  301. 

Plaintiff  having  omitted  three  terms  after  judgment  to  charge  in  custody  defendant,  wbo» 
after  judgment,  had  surrendered  in  diechaige  of  his  bail ;  Hddy  that  defendant  was  sd- 
oersedable,  although,  in  the  meantime,  he  had  removed  himself  into  another  custody  bj 
nabeoi  eorpua  in  another  action. 

In  this  case  judgment  was  signed  in  Easter  term,  1821.  On  tne  3rd 
of  July  following,  the  defendant  surrendered  in  discharge  of  his  bail, 
when  no  further  proceedings  were  had  in  the  cause  till  Hilary  term, 
1822 :  the  plaintiff  then  (the  defendant  having  previously  removed  him- 
self by  habeas  corpus,  in  another  cause,  into  the  prison  of  the  King's 
Bench)  issued  a  habeas  corpus,  and  on  the  12th  February,  charged  the 
defendant  in  execution. 

LaweSj  Serjt.,  obtained  a  rule  nisi  for  a  writ  of  supersedeas  to  dis- 
charge the  defendant  out  of  custody,  on  the  ground  that  he  ought  to 
have  been  charged  before  the  end  of  Michaelmas  term.  Heaton  v. 
fVillaker,  4  East,  349 ;  Line  v.  Lowe,  7  East,  330. 

Vatighan,  Serjt.,  who  showed  cause  against  the  rule,  contended, 
that  the  defendant  ought  to  have  applied  sooner,  and  that  the  rule  that 
a  party  who  was  once  supersedeable,  was  always  supersedeable,  was 
confined  to  cases  where  the  party  remained  in  the  same  custody  and 
under  the  same  process.  Rose  v.  Chrisijieldy  1  T.  R.  591 ;  here  he  had 
removed  himself  by  habeas  corpus  in  another  action. 

Lawes,  in  support  of  his  rule,  argued,  that  the  defendant  having  sur- 
rendered in  discharge  of  his  bail,  after  judgment,  must  be  deemed  to  be 
still  in  custody  under  the  same  process,  although  he  was  also  in  custody 
under  another  action ;  and 

The  Court  being  of  this  opinion,  the  rule  was  made 

Absolute 
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CALDER  V.  RUTHERFORD  and  Others.— p.  302. 

In  an  action  on  an  agreement  to  pay  lOOA  if  plaintiff  would  not  send  herrings  for  one  tweWe 
month  to  the  London  market,  and,  in  particular,  to  the  house  of  J.  and  A.  M.  The  plain- 
tiff proved  he  had  sent  no  herrings  during  the  twelve  months  to  the  hoase  of  J.  and  A.  M.: 
Held  sufficient  to  entitle  him  to  recover,  no  proof  being  given  that  he  had  sent  herrings 
within  that  time  to  the  London  market 

Where  A.,  partner  with  B.,  signed  an  agreement  on  behalf  of  the  house  of  A.  and  B.,  and  B. 
survived  A.:  Held^  that  an  action  on  the  agreement  lay  against  the  executors  of  the  survivor 
only. 

Action  against  the  executors  of  James  Stuart,  the  survivor  of  two 
partners,  on  the  breach  of  an  agreement,  signed  by  Gabriel,  for  the 
house  of  James  and  Gabriel  Stuart,  to  pay  100/.  if  the  plaintiff  would 
not  consign,  for  one  year,  directly  or  indirectly,  any  quantity  of  repack- 
ed herrings  to  the  London  market,  made  up  for  the  West  India  market; 
and,  in  particular,  to  the  house  of  Messrs.  J.  and  A.  Millar. 

At  the  trial  before  Dallas,  C.  J.,  London  sittings,  after  Hilary  term 
last,  the  plaintiff  proved  that  he  did  not  consign,  for  the  space  of  one 
year  from  the  date  of  the  agreement,  any  repacked  herrings  to  the 
bouse  of  J.  and  A.  Millar.  For  the  defendant  it  was  objected,  that  the 
plaintiff^s  proof  was  insufficient,  and  that  he  should  have  called  his 
clerk  to  show  that  no  herrings  were  consigned  to  the  London  market 
generally. 

A  verdict  was  found  for  the  plaintiff,  with  liberty  for  the  defendant 
to  move  to  set  it  aside,  and  enter  a  nonsuit. 

P'aughany  Serjt.,  accordingly,  having  obtained  a  rule  nisi  on  the 
above  objection,  and  also  on  another,  viz.  that  the  action  ought  to  have 
been  brought  against  the  executors  of  both  the  partners,  and  noi  singly 
against  the  executors  of  the  survivor. 

Taddy^  Serjt.,  in  opposing  the  rule,  urged  that  the  plaintiff  had  made 
ont  a  sutticient/^tma  facie  case,  by  adducing  some  evidence  that  ap- 
plied to  the  terms  of  the  agreement,  namely,  by  showing  that  he  had 
sent  no  herrings  to  J.  and  A.  Millar;  that,  after  this,  he  could  not  pro- 
ceed further  in  the  proof  of  a  negative,  but  that  the  defendant  should, 
if  he  could,  have  proved  the  affirmative  of  the  issue :  and  that  a  party 
could  only  be  called  on  to  prove  a  negative  to  its  full  extent,  where  the 
omission  of  the  act  required  to  be  done,  would  be  a  criminal  neglect 
of  duty,  Williams  v.  East  India  Company^  3  East,  192.  As  to  the 
objection  respecting  the  non-joinder  of  the  executor  of  the  other  party, 
Richards  v.  Heather,  1  B.  &  A.  29,  was  an  express  authority  to  show 
lliat  the  action  was  well  brought  against  the  exectors  of  the  survivor. 

P^aughaji,  in  support  of  his  rule.  The  doctrine  laid  down  in  fVil- 
Hams  V.  East  India  Company j  is  not  confined  to  negative  averments 
imputatory  of  criminal  neglect  of  duty ;  but  where  there  is  a  negative 
averment,  the  issue  shall  be  proved  by  the  party  who  can  prove  it  witu 
the  least  inconvenience;  as  the  plaintiff  might  have  done  here  by  calling 
his  own  clerk. 

Dallas,  C.  J.    It  is  not  necessary  for  us  to  lay  down  any  rule,  or 
draw  any  distinction  in  this  case  as  to  negative  or  affirmative  aver 
ments.     Generally  speaking,  the  rule  is,  that  the  affirmative  of  the  issue 
must  be  proved,  and  the  case  of  Williams  v.  East  India  Company  is 
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an  exception.    But  here  some  evidence  was  given  in  prooi  of  the 
neijative  averment,  and  that  threw  it  on  the  other  party  to  go  further. 

Park,  J.  The  evidence  given  by  the  plaintiff,  though  vague,  was 
enough  to  throw  it  on  the  other  party  to  go  further.  On  both  points, 
I  agree  with  my  brother  Taddy. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


PAYNE  V.  BAILEY.—p.  304. 

Plaintiff  obtained  a  verdict  subject  to  the  award  of  an  arbitrator.  The  arbitrator  having  made 
a  material  mistake  in  his  award,  and  the  defendant  having  refused  to  refer  matters  back, 
this  Court  set  aside  the  verdict,  and  discharged  the  rule  for  reference.  The  plaintiff  took 
the  cause  down  to  trial  a  second  time,  and  a  second  time  obtained  a  verdict 

Hdd,  that  he  was  entitled  to  the  cosu  of  both  trials. 

This  was  an  action  brought  against  the  defendant,  as  surely  on  the 
joint  and  several  bond  of  the  defendant,  and  Richard  Lough,  the  prin- 
cipal, and  John  Selby  the  other  surety,  which  was  dated  27th  Feb 
ruarv.  1819,  and  wns  taken  in  the  penal  sum  of  4000/.  ior  securinu  the 
payment  of  the  three  several  acceptances  of  the  said  Richard  Lough, 
therein  mentioned,  being  the  capital  sum  due  to  the  plaintiff  from  thr 
said  Richard  Lough,  on  the  dissolution  of  a  co-partnership,  one  of  which 
acceptances,  for  the  sum  of  766/.  9*.  Ic^.,  was  payable  two  months 
from  the  date  of  the  said  bond,  and  this  action  was  brought  to  enlbrc! 
the  payment  of  the  said  instalment,  the  others  not  being  then  due. 

The  defendant  pleaded,  first,  the  general  issue;  secondly,  that  the 
bond  was  obtained  by  fraud,  covin  and  misrepresentation  by  the  plain- 
tiff, and  certain  other  persons  in  colhision  with  the  plaintiff;  and  lastly, 
that  the  bond  was  obtained  by  fraud,  covin  and  misrepresentation; 
upon  which  several  pleas  issues  were  joined. 

The  cause  came  on  for  trial  at  Guildhall,  London,  before  Dallas, 
C.  J.,  and  a  special  jury  (obtained  at  the  defendant's  instance)  on  the 
2d  July,  1819,  when,  after  the  defendant's  case  had  been  partly  gone 
into,  a  general  reference  to  a  barrister  was  suggested,  which  was  ac- 
ceded to  by  the  counsel  for  the  plaintiff  and  defendant,  and  it  was  there- 
upon ordered  by  the  Court,  with  the  consent  of  all  parties,  that  a  verdict 
should  be  entered  for  the  plaintiff,  for  4000/.  debt,  and  \s.  damages, 
subject  to  the  award  of  a  barrister,  to  whom  ail  matters  in  difference 
between  the  parties  were  referred,  and  it  was  also  ordered,  that  the 
costs  of  the  suit,  to  be  taxed,  should  abide  the  event  of  the  award,  and 
that  the  costs  of  the  reference  and  award,  and  of  the  special  jury  to  be 
taxed,  should  be  in  the  discretion  of  the  arbitrator. 

The  reference  was  proceeded  in,  and  the  plaintiff,  in  addition  to  the 
sum  of  766/.  9*.  \d.^  for  which  this  action  was  brought,  claimed  be- 
fore the  arbitrator  the  remaining  instalments  on  the  bond,  amounting 
together  to  the  sum  of  2337/.,  exclusive  of  interest  thereon,  under,  or 
by  virtue  of  the  principal  bond,  together  with  the  sum  of  122/.  unde/ 
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dnd  by  virtue  of  another  bond,  entered  into  by  the  defendant  and  the 
Raid  two  other  persons,  to  indemnify  the  plaintiff  against  sundry  co- 
partnership debts  which  were  to  be  paid  by  Richard  Lough,  the  plain- 
tiff having  been  called  upon  to  pay,  and  having  paid  that  sum,  one 
moiety  of  which,  being  61/.,  the  plaintiff  claimed  from  the  defendant  as 
one  of  the  sureties  under  the  bond  of  indenmity,  in  addition  to  one 
moiety  of  the  principal  and  interest  under  the  principal  bond  before 
mentioned,  the  liability  of  each  surety  on  both  the  bonds  being  lim- 
ited to  one  moiety  of  the  amount  of  the  sums  thereby  respectively  se- 
cured. 

The  arbitrator  made  and  published  his  award  in  writing,  pursuant  to 
the  order  of  reference,  and  hereby  found  each  of  the  issues  joined  be- 
tween the  parties  for  the  plaintiff;  and  the  arbitrator  awarded  and  di- 
rected that  a  verdict  should  be  finally  entered  for  the  plaintiff  for  61/. 
debt,  and  1^.  damages,  and  that  the  costs  and  charges  of  his  aware 
should  be  paid  by  the  parties  in  equal  proportions,  and  that  each  of  the 
parties  should  bear  his  own  share  of  the  remaining  costs  and  charges 
of  the  reference,  and  that  the  cause  was  a  proper  cause  to  be  tried  by 
a  special  jury. 

The  arbitrator,  through  mistake  or  error,  altogether  omitted,  the  in- 
stalments and  sums  secured  by  the  principal  bond ;  and  having  directed 
a  verdict  to  be  entered  for  the  plaintiff  in  this  action  for  one  moiety  of 
ilie  sum  claimed  under  the  bond  of  indemnity  only,  and  the  plaintiff, 
being  dissatisfied  with  such  award,  caused  an  application  to  be  made 
to  the  Court,  that  it  might  be  referred  back  to  the  arbitrator  to  recon- 
sider his  award,  upon  which  application  the  Court  granted  a  rule  to 
show  cause. 

Upon  cause  being  shown  the  Court  was  of  opinion,  that  it  had  no 
authority  to  make  the  rule  absolute,  unless  the  defendant  consented 
thereto,  which  he  refused:  but  at  the  instance  and  request  of  the  plain- 
tiff's counsel,  the  Court  thereupon  ordered  that  the  rule  or  order  of 
reference  should  be  discharged,  and  that  the  verdict  entered  for  the 
plaintiff,  subject  to  the  award  as  aforesaid,  together  with  the  award, 
should  severally  be  set  aside. 

The  plaintiff  afterward  gave  notice  of  trial,  and  the  cause  again 
proceeded  to  trial  on  the  original  proceedings,  at  the  sittings  after 
Michaelmas  term,  1820,  when  a  verdict  was  found  for  the  plain- 
tiff 

Upon  application  to  the  prothonotary  by  the  plaintiff  to  tax  the  plain- 
tiff's costs  upon  the  postea^  the  prothonotary  refused  to  allow  to  the 
plaintiff  the  costs  of  the  original  trial  on  which  the  reference  was 
made,  the  arbitrator's  award  having  been  set  aside  at  the  instance  of 
the  plaintiff,  as  before  stated. 

Hullockj  Serjt.,  on  a  former  day,  moved  for  the  prothonotary  to  re- 
view his  taxation,  and  stated  the  rule  to  be,  that  in  all  cases  where  a 
cause  is  taken  down  to  trial,  and  goes  off,  without  the  fault,  contrivance, 
or  management  of  the  parties,  and  is  afterwards  brought  again  to  trial, 
the  costs  of  the  former  abortive  trial  shall  be  taxed  and  allowed  to  the 
party  finally  prevailing,  in  the  same  manner  as  if  the  cause  had  gone 
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off  on  a  remanet;  Burchallv,  Bellamy^  S  Burr.  2693;  or,  as  if  an 
award  had  been  set  aside;  Poole  v  Selwoody  1  Price,  310.  He  urged, 
that  the  mistake  of  the  arbitrator  was  no  fault,  contrivance,  or  manage- 
ment of  (he  plaintiff,  and  that  Poole  v.  Selwood  was  in  point. 

F^aughan,  Serjt.,  contra.  The  rule  is,  that  a  parly  is  not  entitled  to 
the  costs  of  proceedings  which  have  been  rendered  abortive  by  his  own 
act.  It  was  the  plaintiff  who  set  aside  this  award  in  his  own  favour; 
and  it  was,  therefore,  by  his  management  that  the  cause  went  down  to 
trial  a  second  time,  which  distinguishes  the  case  from  that  of  Poole  v. 
Selwood,  where  the  defendant  set  aside  the  award,  and  thereby  rendered 
it  necessary  for  the  plaintiff  to  proceed  further.  No  new  trial  has  been 
granted  by  the  Court  in  the  present  instance;  nor,  as  in  the  case  of  a 
remanet^  has  a  second  proceeding  become  necessary  through  the  act 
of  the  Court;  but  the  cause  is  more  like  one  in  which  a  case  has  been 
reserved  for  the  opinion  of  the  Court,  and  has  been  insufficiently  stated, 
or  where  an  insufficient  verdict  has  been  found.  Worcestershire  Car 
nal  Company  V.  The  Trent  Navigation  Company ,  2  Marsh,  475; 
Lickbarrow  v.  Mason,  6  T.  R.  131;  Smith  v.  Hailcj  6  T.  R.  71; 
Hankey  v.  Smith,  3  T.  R.  507;  Bird  v.  Appleton,  1  East,  111. 

Hullocky  in  support  of  his  rule.  In  Worcestershire  Canal  Company 
V.  The  Trent  Navigation  Company,  both  parties  were  in  default, 
because,  if  either  had  been  attentive,  a  proper  verdict  might  have  been 
procured.  Here  the  second  proceeding  was  rendered  necessary  by  the 
perverseness  of  the  defendant. 

Cur.  adv.  vult. 

And  now.  The  Court  took  the  same  view  of  the  matter;  and  look 
ing  to  the  peculiar  circumstances  of  this  case,  without  impeaching  the 
rule  which  had  been  laid  down  in  others,  or  laying  down  any  rule  for 
the  future,  intimated  that  tlie  prothonotary  should  allow  the  costs  of  the 
first  trial. 

Rule  absolute. 


JOSEPH  DUNN  V.  WILLIAM  CRUMP.— p.  309. 

1.  AMumpsfi  for  work  and  labour  in  healing  hora<>r,  within  the  jurisdiction  of  a  county  couit, 
and  for  potions,  dec,  administered  on  thoae  occasions :  Heid.  that  this  amounted  to  a  suffi- 
cient allegation  that  the  potions  were  administered  within  the  jurisdiction  of  the  county 
court. 

S.  A  mere  miscalculation  will  not  avoid  a  judgment,  therefore,  where  a  jury  asseaed  dama- 
ges at  1/.  8s.  6d.i  besides  costs,  and  (he  costs  at  12dL,  and  judgment  ?ras  entered  up,  **that 
the  plaintifi'do  recover  against  the  defendant,  his  damages,  costs,  and  charges,  in  form  afore- 
said, assessed  by  the  said  jury  at  U  B^.  6</.,  and  also  7/.  9%  lOd.,  for  his  costs  and  charges 
aforesaid  by  the  said  court  here  adjudged  of  increase  to  the  plaintiff,  and  with  his  assent, 
which  said  damages,  in  the  whole,  amount  to  SL  IBs.  ^.z  and  the  said  defendant  in  mercy, 
dee."  it  was  held  sufficient. 

Writ  of  false  judgment  from  the  county  court  of  Worcester.    The 
declaration  stated,  in  the  first  count,  that,  whereas  the  defendant  on. 
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&c.,  <at  Eckington,  in  the  county  of  Worcester,  and  within  the  juris- 
diction of  that  Court,  was  indebted  to  the  plaintiff  in  39*.  of  lawful 
monev  of  Great  Britain,  for  the  work  and  labour,  care  and  diligence 
of  me  said  plaintiff,  by  him  before  that  time,  and  within  the  jurisdiction 
of  that  Court,  done,  performed,  and  bestowed,  at  the  special  instance 
and  request  of  the  said  defendant,  in  and  about  the  healing  and  curing 
of  divers  mares  and  geldings,  of  the  said  defendant,  of  divers  diseases, 
disorders,  and  maladies,  under  which  they  before  then  had  respectively 
laboured  and  languished,  and  in  and  about  the  endeavouring  to  heal 
and  cure  divers  other  horses,  mares,  and  geldings  of  the  said  defendant, 
of  divers  other  diseases^  &c.,  under  which  they  had  before  then  re- 
spectively laboured  and  languished,  and  for  divers  potions,  draughts, 
ointments,  medicines,  and  other  necessaries  used,  administered,  and 
applied  on  those  occasions  by  the  said  plaintiff,  at  the  like  request 
of  the  said  defendant,  and  being  so  indebted,  he  the  plaintiff,  in  consid- 
eration thereof,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  that  Court,  took  upon  himself,  and  then  and  there  faithfully 
promised,  &c.,  to  pay  the  same  whenever,  &c."  In  the  last  count  of 
Che  declaration,  a  charge  for  potions,  &c.,  was  laid  in  the  same  manner 
as  the  first.  The  jury  found  a  verdict  for  ihe  plaintiff,  and  assessed  the 
damages  at  1/.  8s,  Sd.^  besides  costs,  and  tne  costs  at  I2d. 

i'ije  judgment  was,  "that  the  said  Joseph  Dunn  do  recover  aganist 
the  said  William  Crump,  his  damages,  costs,  and  charges  in  form 
aforesaid,  assessed  by  the  said  jury  at  1/.  8s.  6d\  and  also  7/.  9*.  lOc^. 
for  his  costs  and  charges  aforesaid,  by  the  said  Court  here  adjudged  of 
increase  to  the  said  Joseph  Dunn,  and  with  his  assent,  which  said 
damages,  in  the  whole,  amount  to  8/.  18*.  4d,f  and  the  said  William 
Crump,  in  mercy,"  &c. 

Assignment  of  false  judgment  in  this,  viz.,  that  it  is  not  stated  or  al- 
leged, nor  does  it  appear  in  and  by  the  first  and  last  counts  of  the  said 
declaration,  that  the  potions,  &c.,  in  those  couttts  mentioned,  were  used 
or  applied  by  the  plaintiff  on  the  occasions  therein  mentioned  within 
the  jurisdiction  of  the  county  court  afore^id ;  and  also  in  this,  that  the 
ronsideration  for  the  promises,  &c.,  in  the  declaration  mentioned,  does 
not  appear,  nor  is  stated  in  the  declaration  to  have  arisen  or  happened 
within  the  jurisdiction  of  the  said  Court,  and  also,  &c. 

Joinder. 

Lawes,  Serjt.,  for  the  defendant,  contended,  1st,  that  the  whole  of  the 
consideration  did  not  appear  to  have  arisen  within  the  jurisdiction  of 
the  inferior  court,  the  declaration  omitting  to  state  that  the  potions  had 
been  administered  within  the  jurisdiction:  he  cited  1  W'ms.  Saunders, 
74,  note  1,  Peacock  v.  Beil,  and   JValdock  v.  Cooper^  2  Wils.  16. 

2dly,  That  the  judgment  ought  to  have  been  for  1/.  9*.  6d,  (ihe  sum 
given  by  the  jury)  with  costs  of  increase,  instead  of  1/.  8^.  6d,  To 
show  that  a  defendant  might  object  to  an  erroneous  judgment,  though 
in  his  own  favour,  he  cited  2  Roll.  Abr.  759,  tit.  Error,  (Y)  Becher\s 
case,  8  Rep.  58;  Heines  v.  Guie^  10  Vin.  Abr.  p.  6L  tit  Error,  (1  c. 
12,)  pi.  3  Yelv.  107,  and  Bac.  Abr.  Error,  K.  4. 

And  to  show  that  the  judgment  below,  being  against  the  defendant. 
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the  Court  could  only  reverse  it,  and  not  give  a  right  judgment,  as  they 
might  if  tiie  judgment  below  had  been  against  the  plaintiff,  he  cited 
Bac.  Abr.  Error,  M.  2,  and  he  urged  that  if  the  Court  took  on  them- 
selves to  amend  this  judgment,  the  statutes  of  Jeofails  would  be  ren- 
dered unnecessary. 

Peake,  Serjt.,  for  the  plaintiff,  cited  the  dictum  of  Buller,  J.,  in 
Gamon  v.  Jones^  4  T.  R.  509,  that  « it  is  an  invariable  rule,  that  if  a 
judgment  be  more  favourable  for  the  plaintiff  than  he  is  entitled  to,  he 
cannot  take  advantage  of  it,  because  he  is  not  injured  by  it."  He  also 
cited  1  Roll.  Abr.  205,  Amendment  F.  pi.  5,  1  Salk.  401,  Judgment  8, 
and  Cro.  Eliz.  806,  Williams  v.  W^Ai7c,and  Richardson,  J.,  referred 
to  Shower's  Quere  at  the  end  of  ^nger  v.  Brooken^  2  Show.  89. 

Lawes  in  reply.  It  does  not  appear  in  the  case  in  1  Roll.  Abr.  206, 
that  the  amendment  was  not  made  by  the  court  below,  the  propriety 
of  which  is  not  disputed ;  and  the  authority  in  Salk.  401,  only,  says  the 
(yourt  of  Error  may  amend  if  the  record  will  warrant  it,  which  cannot 
be  affirmed  of  the  present  case. 

Cur.  adv,  vult. 

And  now  the  judgment  of  the  Court  was  delivered  by 

Dallas,  C.  J.  The  fii'st  error  assigned  is,  that  the  whole  of  the 
consideration  for  the  promises  is  not  alleged  to  have  accrued  within 
the  jurisdiction;  but  it  is  alleged  that  the  work  and  labour  done  by 
the  plaintiff,  in  curing  and  endeavouring  to  cure  the  defendant's  horses, 
was  done  within  the  jurisdiction ;  and  it  is  further  alleged,  that  the 
ointments  and  medicines  which  were  used  were  administered  and  ap- 
plied on  those  occasions;  which  we  think  sufficiently  shows  that  they 
must  have  been  administered  and  applied  there. 

The  second  error  insisted  on  is,  that  whereas  the  jury  have  assessed 
the  plaintiff's  damages,  besides  his  costs  and  charges,  at  1/.  8*.  (Jcf., 
and  those  costs  and  charges  at  12fl^.,  the  Court,  in  giving  judgment, 
have  omitted  the  costs  assessed  by  the  jury,  and  yet  have  awarded 
costs  of  increase,  there  being  nothing  to  which  those  costs 'of  increase 
can  attach  themselves,  and  then  have  summed  up  together  the  damages 
and  costs  of  increase,  still  omitting  the  costs  assessed  by  the  jury; 
which,  it  is  contended,  vitiates  the  whole  judgment.  In  support  of 
this  objection,  Heines  v.  GuiCy  Yelv.  107,  was  cited,  where  the  jury 
gave  8/.  damages  and  2d.  costs,  and  the  judgment  was  Ideo  considerate 
est  quod  the  plaintiff  recuperet  damna  sua  per  jxiraV prmdict^  assessa 
in  forma  praedicta  ad  81.  necnon  20s.  pro  misis  et  cuslag^  de  incre- 
ment^  Curise;  and  adjudged  error,  because  the  costs  given  by  the  jury 
were  omitted. 

Anger  v.  Brooken^  as  reported  in  3  Show.  56,  88,  is  to  the  same 
effect,  where  the  jury,  on  a  writ  of  enquiry,  assessed  damages  100/.  and 
^d.  costs,  and  the  judgment  was,  quod  pruedicV  querens  recuperet 
damna  sua  prsedicV  ad  cent'  libras  per  inquisition'  prsedict'  com- 
pert'  et  pro  increment'  11.  And  the  Court  unwillingly  held  this  to  be 
error,  because  the  jury  had  given  particulars,  viz.,  so  much  for  damages 
-ind  so  much  for  costs,  and  the  judgment  was  for  the  damages  only; 
which  they  thought  was  not  a  mere  miscalculation,  but  a  total  omission 
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of  the  costs  found  by  the  jury.  It  seems  that,  if  they  could  have  con- 
sidered it  as  a  mere  miscalculation,  they  would  have  disregarded  the 
objection. 

And  there  are  cases  which  would  have  warranted  them  in  so  doing. 
« In  an  action  upon  the  case  upon  a  promise,  if  judgment  be  given  for 
the  plaintiff  upon  demurrer,  and  a  writ  of  damages  awarded,  and  there 
upon  damages  taxed  to  35/. ;  and  upon  this  judgment  is  given  quod 
guerens  recuperet  damna  prsed^  ad  STL  per  juratores  prasd^  asses- 
sa,  yet  this  judgment  is  not  erroneous,  because  the  judgment  is  per 
feet  by  the  first  words,  quod  recuperet  damna praedicta,  without  more; 
and,  therefore,  the  summoning*  thereof  afterwards  is  but  surplusage; 
and,  therefore,  this  being  mistaken,  it  does  not  vitiate  the  judgment.^^ 
Guier  v.  Goter^  Vin.  Abr.  Error,  Bb.  pi.  13.  "In  an  action  upon  the 
case  upon  a  promise,  and  a  verdict  for  the  plaintiffs,*  and  damages  and 
costs  given,  and  the  judgment  is  quod  querens  recuperet  damna  sua 
ad  6d.  per  juratores  prsedictos  in  forma  prasdicta  assessa,  and  the 
damages  and  costs  are  mistaken,  not  amounting  to  so  much;  yet  this 
is  not  erroneous,  for  this  is  only  a  miscasting,  and  damna  prsed*  intends 
only  those  which  were  assessed,  and  so  the  judgment  is  not  for  more." 
M'jr.>cock  V.  Hoolesj  Vin.  Abr.  Error,  Bb.  pL  34.  Here  the  judgment 
i>,  <that  the  said  Joseph  Dunn  do  recover  against  the  said  William 
Crump,  his  damages;  costs,  and  charges  in  form  aforesaid  assessed  by 
the  said  jury  at  1/.  8*.  6rf.,  and  also  11.  9s,  lOd.  for  his  costs  and  charges 
aforesaid,  by  the  said  Court  here  adjudged  of  increase  to  the  said  Joseph 
Diuin,  and  with  his  assent,  which  said  damages  in  the  whole  amount 
to  8/.  18.9.  4c^.,"  which  expressly  adjudges  the  costs  and  charges,  as 
well  as  the  damages  given  by  the  jury,  but  miscalculates  the  amount. 
The  judgment  is  complete,  for  the  damages,  costs,  and  charges  assessed 
by  the  jury,  without  the  words  "at  1/.  Ss.  6fl^.,"  which  being  a  mere 
miscalculation  and  unnecessary,  may  be  rejected  as  surplusage.  The 
additional  words,  "which  said  damages  in  the  whole  amount  to  8/.  18*. 
4(//*  contain  another  miscalculation;  but  this  will  not  vitiate  the  pre- 
vious judgment,  which  was  before  complete,  as  well  for  the  damages^ 
costs,  and  charges  assessed  by  the  jury,  as  for  the  costs  of  increase. 

Judgment  affirmed. 

*  Sieinhceit. 
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ABANDONMENT. 
8m  Insvrancb,  I,  2,  8. 

ACCEPTANCE. 

Set  FOROBRT,  1. 

ACTION  ON  THE  CASE. 
Set  Oabribr.    Costs,  8.    Plbadiho,  2. 

ADMINISTRATOR. 
See  Plbadjno,  1. 

ADVOWSON. 
"  I  do  ^ve  to  my  son  R.  the  perpetual  advow- 
8on  of  H  B.  in  Leicestershire,  and  my  manor 
of  S.,  and  all  my  lands  in  Northampton- 
shire:"  Hold,  by  three  Judges  (Park,  J., 
di%wnt\enie)y  that  this  devise  gave  only  an 
estate  for  life  in  the  udvowson  to  the  son  R., 
though  he,  at  the  time  of  making  the  will, 
was  incumbent  of  the  living.  Poeoek  v. 
Biahop  of  Lincolrtf  27 

AFFIDAVIT. 
See  Jury. 

AGREEMENT. 
And  »ee  Eyidkncr,  6.  Stavp,  2. 
Where  A.,  partner  with  B.,  signed  an  agree- 
ment on  behalf  of  the  house  of  A.  and  B., 
ami  B.  survived  A. :  Held,  that  an  action  on 
the  agreement  lay  against  the  executors  of 
the  survivor  only.    Colder  v.  Rntherfordj  302 

AMENDMENT. 
See  Practice,  2,  3. 

ANNUITY. 
1.  Debt  will  not  lie  during  the  life  of  the  annui- 
tant, for  the  arrenrs    of  an  annuity  for  life 
issuing  out  of  lands,  though  the  declaration 


ftToidi  stating  that  the  grantor  bad  &  free- 
hold in  the  Unds,  and  alleges  that  be  re- 
ceived the  rents  of  the  lands  to  the  nse  of 
the  grantee.     Kelly  v.  Clubbe,  ISO 

2.  Where  an  annuity  is  sought  to  be  set  aside 
for  an  illegality  in  the  payment  of  the  con- 
sideration, there  must  be  an  affidavit  of  the 
circumstances  from  the  grantor  himself. 
DartnaU  v.  Marquu  WelUeUy,  265 

ARBITRATION. 
See  Costs,  II. 

ARREST. 
See  Costs,  7. 

ASSUMPSIT. 
^e«  Opfickr.    Public.    Plvaddto,  S. 

ATTACHMENT. 
And  »ee  Practicb,  2. 

A  writ  of  haheae  corpua,  returnable  the  last  day 
but  one  of  the  term,  having  issued  for  the 
purpose  of  changing  in  execution  a  prisoner 
in  the  custody  of  the  warden  of  the  Fleet, 
the  warden  omitted  to  produce  him  at  the 
return  of  the  writ,  or  afterwards.  On  a  mo- 
tion for  an  attachment  against  the  warden,  it 
appearing  that  the  prisoner  had  the  privi- 
lege  of  the  rules ;  that  search  had  in  vnin 
been  made  for  him  on  the  day  of  the  return 
of  the  habea*  corpue;  that  be  was  not  found 
till  it  was  too  late  to  conduct  him  before  the 
Court  on  the  next  day,  when  he  was  deprived 
of  the  rules,  and  returned  to  close  oust'ody ; 
nnd  that,  before  the  application  for  an  attach- 
ment, he  had  been  discharged,  under  the 
insolvent  debtors'  act,  from  the  action  in 
which  it  was  proposed  to  charge  him  in  exe- 
cution by  the  habeae  corpiu^  the  Court  dis- 
charged the  rule  for  an  attachment,  on  the 
warden's  paying  all  costs.     Park  v.  Torre, 
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ATTESTING  WITNESS. 
See  EviDSMCB.  4. 

ATTORNEYS  AND  SOLICITORS. 

L  Debt  on  sUtt  2  O.  2,  o.  23,  for  acting  as  a 
solicitor  in  the  Court  of  Chancery  (vis.  in 
the  matter  of  T.  S.,  a  bankrupt),  the  defend- 
ant not  being  a  solioitor  of  the  aaid  court : — 
the  plaintiff,  having  proved  that  the  defend- 
ant (not  a  solicitor  of  the  court)  had  been 
consulted,  and  had  been  instrumental  in  the 
matter  of  a  petition  to  the  Lord  Chancellor 
by  the  creditors  of  T.  S.  (which  petition  bore 
the  name  of  certain  admitted  solicitors,  and 
was  intituled  "  In  bankruptcy,")  praying  for 
the  taxation  of  the  bill  of  the  solicitor  to  the 
commission,  was  nonsuited,  and  the  Court 
refused  to  set  the  nonsuit  aside :  SembU,  that 
proceedings  in  bankruptcy  are  not  proceed- 
ings in  Chancery.     Ford  Jr.  W^bb,  241 

2.  The  Couri  of  C.  P.  refii^ed.toih^e  ^  H- 
tomey  off  the  Rolls,  because  Ke  D%d  some 
years  ago  been  struck  off  the  Rolls  of  the 
Court  of  K.  B.,  the  eontenU  of  the  affidavits 
on  which  the  Court  of  K.  B.  acted,  not 
having  been  stated,  and  there  being  no  proof 
or  allegation  that  the  attorney  had  been 
struck  off  for  a  misdemeanor.  Ex  parte 
Hagu«f  257 

AUCTION. 
Held,  that  a  purchaser  did  not  acquire  any 
property  under  a  sale  by  auction  at  which 
he  and  his  friend  were  the  only  bidders,  the 
rest  of  the  company  being  deterred  from 
bidding  by  the  purchaser's  stating  to  them 
he  had  a  claim  against,  and  had  been  ill 
need  by,  the  late  owner  of  the  artiele.  Ful- 
Ur  V.  Abraham$,  116 

AWARD. 

See  Costs,  11. 

BAIL. 
See  Pbaoticb,  6. 

BAIL  BOND. 
See  PRACTICB,  4. 

BANKRUPTCY. 
And  tee  ArroRirBrs  ahd  Solicitobs,  1.    Btt- 

DBlfCB,  4. 

1.  A  Jury  having  found  that  a  keeper  of  hounds, 
who  bought  dead  horses  for  bis  dogs,  and 
th<«n  sold  the  skins  and  bones  for  a  profit, 
was  not  thereby  a  trader,  the  Court  refused 
to  grant  a  new  trial,  or  to  disturb  the  verdict. 
SHmmer9eti  v.  Jarvit,  2 

2.  The  plaintiff,  against  whom  a  commission 
of  bajakrupt  hud  been  wrongfully  issued, 
being  required  by  the  assignees  under  the 
commission  to  deliver  up  his  books,  did  so : 
Held,  that  he  might  recover  of  the  assignees 
in  trover,  without  formally  demanding  a 
restoration  of  the  books.  Ibid, 

3.  A  bankrupt  refusing  to  be  sworn  before  the 
commissioners,  on  the  ground  that  his  legal 
adviser  had  not  arrival:  Held,  that  their 


warrant  for  his  commitment,  ntstinf;  gene- 
rally that  he  refused  to  ho  sworn,  wus  ^ufl[i- 
ci'-Tit,  without  adding  the  rcncuu  asitigoed  by 
tne  bankrupt  for  his  refusal. 

Held,  also,  that  the  warrant  committing 
him  *'  until  such  time  os  he  shall  submit 
himself  to  us,  or  the  major  part  of  the  paid 
commissioners  by  the  said  commission  named 
and  authorized,  and  take  the  oath  prescribed 
by  law  for  that  purpose,  and  full  answer 
make  to  our  or  their  satisfaction  to  the  qnes- 
tinns  which  may  be  put  to  him  by  virtue  of 
the  said  commission,"  was  sufficient;  and 
that  by  *'  the  questions  which  may  be  put  to 
him  by  virtue  of  the  said  commissioners," 
.  must  be  implied  legal  questions.  Nobt^  v. 
Mountain,  233 

BlKON  AND  FEME. 
*  *  ^       /•  Sh:  Practice,  4. 

BILL  OP  EXCHANGE. 
See  ByiDBVCB,  5.     Forokrt,  1. 

Defendant  being  indebted  to  plaintiff  for  goods 
sold,  gave  him  a  bill  of  exchange,  not  due 
(drawn  and  accepted  by  two  other  peri'ons), 
to  a  greater  amount  than  the  price  of  the 
goods,  and  plaintiff  gave  defendant  the  dif- 
ference in  money.  Defendant  endorsed  the 
bill  in%lank.  Plaintiff  having  lost  thu  bill 
before  it  was  paid.  Held,  that  he  could  not 
sue  the  defendant  fur  the  price  of  the  good^, 
or  on  the  lost  bill.     Champion  v.  Terry,  2V4 

BROKER. 
See  Costs,  9. 

CARRIER. 
And  see  Plbadiko,  2. 

Plaintiffs  having  received  an  order  from  a 
stranger  to  furnish  J.  Parker,  of  High  Street, 
Oxford,  with  goods,  and  finding  upon  inquiry 
that  Mr.  Parker  of  the  High  Sireet  was  a 
tradesman  of  respectability,  forwarded  the 
goods  by  a  carrier,  having  directed  them  to 
J.  Parker,  High  Street,  Oxford.  On  the 
arrival  of  the  parcel  at  Oxford,  the  carrier's 
porter  there,  who  knew  W.  Parker  of  thu 
High  Street  (and  who  was  accustomed  to 
deliver  parcels  at  the  houses  of  the  con- 
signees), told  him  of  the  arrival  of  the  par- 
cel, no  other  Parker  residing  in  that  street 
W.  P.  said  he  expected  no  parcel.  A  person 
to  whom  the  porter  had  before  delivered 
parcels  under  the  name  of  Parker,  called  at 
the  defendant's  office  shortly  afterwards,  and 
saying  the  parcel  was  his,  was  allowed  to 
take  it  on  paying  the  carriage,  there  being 
many  persons  of  that  name  at  Oxford.  The 
plaintiffs  having  thus  lost  their  goods,  de- 
sired the  defendant,  by  letter,  to  apprehend 
the  person  who  had  taken  them,  if  he  again 
presented  himself,  and  afterwards  said,  thai 
they  had  done  with  the  defendant,  if  th4 
man  who  had  the  parcel  wore  produced.  A 
notice  was  suspended  in  a  conspicuous  part 
of  the  defendant's  offiee,  limiting  his  respon- 
sibility to  6^,  ezoept  whero  articles  wer« 
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entered  according  to  their  value;  and  the' 
parcel  in  question  had  not  been  so  entered,  i 
though  worth  %9L ;  but  the  plaintiffs'  porter 
swore  ho  never  saw  the  notice.  The  plain- 
tiffs having  sued  the  carrier,  and  the  Judge 
having  directed  the  jury  that  the  currier's 
negligence  had  been  such  as  to  render  it 
unnecessary  to  consider  the  question  as  to 
the  notice  touching  the  limited  responsibility, 
and  a  verdict  having  been  found  for  the 
plaintiffs. 

The  Court  refused  to  grant  a  new  trial, 
which  was  moved  for  on  the  ground  that  the 
question  touching  the  notice  ought  to  have 
been  considered;  that  the  judge  ought  to 
have  pointed  the  attention  of  the  jury  to  the 
plaintiffs'  letter,  directing  the  carrier  to 
apprehend  the  cheat,  and  the  subsequent 
conversHtions  thereon;  and  that  the  property 
of  the  goods  had  passed  out  of  the  plaintiffs. 
DuffY.Budd,  177 

CHANCBRY,  {Proceeding*  in). 
See  Attoritbys  and  Solicitors,  1. 

CHARTER-PARTY. 

Goods  conveyed  by  ship  having  been  spoiled,  in 
consequence  of  the  negligence  and  unskilful- 
ness  of  the  captain,  the  freighter  ^ued  the 
owners  (one  of  whom  was  the  oaptnin)  for 
damages,  in  an  action  on  the  case :  Held,  that 
the  action  lay,  though  the  captain  had 
entered  into  a  charter-party,  under  seal,  with 
the  freighter  and  another,  by  which  he  en- 
gaged to  convey  the  goods  to  their  destina- 
tion ;  it  not  appearing  on  the  charter-party 
that  the  captain  was  part  owner,  nor  that  the 
freighter  knew  him  to  be  such  when  the 
charter-party  was  executed.  Leelie  v.  (Ki7«oii, 
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CLERK. 
See  Ofpicbr  of  Court,  and  OpnccR,  Pcblic. 

COACH. 
See  Plbadino,  2. 

COASTERS. 
See  Pilot  Act. 

COLLECTOR  OF  TAXES. 
See  Etidbncr,  3. 

COMMISSIONERS. 
And  eee  Bahkruptcy,  3. 

Where  three  commissioners  and  their  successors 
were  appointed  to  transact  the  business  under 
an  enclosure  act,  and  the  act  of  any  two  of 
them  was  to  be  valid,  an  assessment  exe- 
cuted by  two,  after  the  death  of  one  of  the 
three,  and  before  the  appointment  of  a  suc- 
cessor, was  holden  invalid.  Doe  dem,  Niehol- 
«oM  V.  Middleton,  214 

COMMITMENT. 
See  Bankruptcy,  3. 


CONSIDERATION. 

See  GUARAMTiSK. 

COPY  OF  LETTER. 
See  EviDEMCB,  5. 

COSTS. 
And  eee  Attachment.  Judgbbnt.  Practicb,  S 
Kkquestb,  Court  or. 

1.  The  Court  will  not  grant  a  rule  nUi  to  dis- 
charge a  party  out  of  custody,  who  was  in 
execution  for  cof>ts  arising  to  a  magistrate, 
from  a  verdict  in  an  action  for  false  imprison- 
ment, on  the  ground  of  the  costs  having  been 
paid  to  the  magistrate  by  the  treasury.  Buti 
v.  Conantf  3 

2.  The  expense  of  experiments  necessarily 
made  for  the  purpose  of  affording  evidence 
on  a  point  in  dispute  new  to  scientific  men, 
is  not  allowed  on  taxation  of  coata.  Secern 
V.  Olive,  72 

3.  Nor  are  scientific  and  professional  witnesses 
allowed  any  componsalion  for  loss  of  time, 
unless  they  be  medical  men.  Hid. 

4.  Two  actions  against  one  insurance  company, 
and  two  against  another,  on  the  same  lo89, 
were  at  issue  in  Hilary  terui.  1820:  the 
second,  third,  and  fourth  were  set  down  for 
trial,  fit  the  sittings  wftor  that  term,  but  not 
the  fir!>t,  upon  two  of  tht:  pleas  in  which  there 
were  demurrers.  The  second  cause  wns  tried 
at  those  sittings,  and  a  verdict  was  found  for 
the  plaintiff.  A  rule  uiai  for  a  new  trial  in 
this  cause  was  obtained  in  Easter  term ;  but 
was  suspended  from  time  to  time,  till  one  of 
the  other  causes  should  also  have  beeu  tried, 
and  the  result  of  certain  proposed  experi- 
ments touching  the  point  in  dispute  be  made 
known.  At  the  sittings  after  Michaelmas 
term,  1820,  the  first,  third,  and  fourth  causes 
were  set  down  for  trial ;  and  the  third,  which 
then  stood  first  in  the  paper,  was  tried,  on 
which  a  verdict  was  found  for  the  plaintiff: 
Held,  that  the  costs  were  rightly  apportioned 
by  the  prothonotary,  half  to  be  paid  by  one 
company  and  half  by  the  other.  Ibid. 

5.  Trespass  in  some  named  and  some  unnamed 
closes  of  the  plaintiff,  and  also  for  taking  his 
goods  and  chattels.  Pleas :  Ist,  not  guilty,  to 
the  whole  declaration ;  2d]y,  as  to  part,  a 
special  plea  of  license ;  .3dly  and  4thly,  as  to 
part,  certain  special  pleas,  on  which  the  jury 
were,  by  consent,  discharged  from  giving  any 
verdict ;  5tbly,  as  to  the  unnamed  closes.  /i6. 
ten.  'The  replication  took  issue  on  the  plea 
of  not  guilty,  traversed  the  license  mentioned 
in  the  second  plea,  and  also  new  assigned 
on  that  plea;  and,  as  to  the  unnamed 
closes,  contained  a  nolle  proeeqni.  The  re- 
joinder took  issue  on  the  traverse,  judgment 
was  suffered  by  default  on  the  new  assign- 
ment, and  the  cause  went  down  to  trial,  as 
well  to  try  the  issues  joined,  as  to  assess  the 
plaintiff's  damages  on  the  new  assignmenL 
The  jury  found  for  the  plaintiff  on  the  gf'neral 
issue  (without  any  damages) ;  for  the  defend- 
ant on  the  plea  of  license ;  and  assessed  to 
the  plaintiff  on  the  new  assignment,  U. 
damages  and  1«.  costs:  Held,  that  the  plain- 
tiff was  entitled  to  the  general  costs  of  the 
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•Rase,  including  those  of  the  trial,  the  costs 
of  the  ijisue  found  for  the  defendant  being 
deducted,  but  no  costs  being  allowed  to  the 
defendant  on  that  issue.  HouMe  v.  The  Com- 
viUiionen  of  the  Thametf  117 

^.  Plaintiff,  an  attorney,  sued  for  111,  7«.  11<'. 
Defendant,  previously  to  the  delivery  of  de- 
claration, took  out  a  summons  to  stay  pro- 
ceedings, on  payment  of  15^.  and  the  costs 
then  incurred.  Plaintiff  refusing  to  accept 
the  15/.,  proceeded  by  delivering  a  declara- 
tion, but  afterwards  took  the  152.  in  full 
satisfaction  of  his  demand,  and  taxed  his 
costs.  The  debt  having  been  due  to  the 
plaintiff  for  five  years,  and  the  defendant 
having  frequently  promised  to  pay  it,  the 
Court  refused  to  order  the  costs  to  be  re-taied, 
80  as  to  allow  the  defendant  the  costs  in- 
curred between  the  summons  to  stay  pro- 
ceedings and  the  taking  of  the  money  oat  of 
court.  Carr  v.  Smythif^  168 

7.  The  defendant,  on  being  arrested,  paid, 
under  43  O.  3,  c.  46,  the  debt,  and  10/.  for 
costs  (which  10/.  was  more  than  sufficient  to 
co\er  the  costs),  and  informed  the  plaintiff's 
attorney  that  he  should  reclaim  only  the  sur- 
plus which  might  remain  after  payment  of 
debt  and  costs ;  the  plaintiff's  attorney,  on 
the  sheriff's  omitting,  after  request,  to  remit 
the  money,  proceeded  in  the  action,  and  in- 
oarred  further  costs :  Held,  that  the  'defend- 
ant was  not  liable  to  pay  the  costs  so  incarred 
after  the  arrest     Clarkt  v.  Ytate*^  273 

8.  In  an  action  on  the  cose  against  an  agent 
for  misfeasance,  the  declaration,  in  addition 
to  the  counts  on  the  misfeasance,  contained 
two  counts  in  trover,  with  an  allegation  of 
special  damage.  The  plaintiff  failed  in  sub- 
stantiating the  counts  for  misfeasance,  or  the 
allegations  of  special  damage,  bat  recovered 
on  the  bare  count  in  trover:  Held,  that  he 
was  entitled  only  to  the  costs  of,  and  occa- 
sioned by  that  coant,  divested  of  the  s(>ecial 
damage  allegation ;  and  that  he  was  entitled 
to  the  sum  sworn  to  have  been  paid  for  the 
postage  of  foreign  letters  solely  i4>plicable  to 
the  cause.     Lope*  v.  De  Tattet,  292. 

0.  No  costs  ore  allowed  for  the  loss  of  a  bro- 
ker'k  time.  Ibid, 

10.  No  costs  are  allowed  for  a  witaets  who  has 
not  been  paid  before  the  claim  is  mode,   /bid, 

11.  The  plaintiff  obtained  a  verdict,  subject  to 
the  award  of  on  arbitrator.  The  arbitrator 
having  made  a  material  mistake  in  his 
award,  and  the  defendant  having  refused  to 
refer  matters  back,  the  Court  of  C.  P.  set 
aside  the  verdict,  and  discharged  the  rale 
for  reference.  The  plaintiff  took  the  cause 
down  to  trial  a  second  time,  and,  a  seoond 
time,  obtained  a  verdict :  Held,  that  he  was 
entitled  to  the  costs  of  both  trials.  Pa^4 
T.  BaUty.  804 


COUNTY  COURT. 
iSee  PLBADllia,  8. 


CROWN  DEBT. 
See  Shbbiff,  1. 

VOL.  vn.— 48 


DAMAGES. 
See  JaD«iiaXT,  and  Wbxt  ur  iRQaiBT. 

DEBT. 
See  Ankuitt,  1. 

DEEDS. 
See  Etidbvcb,  4.    Stavp,  1. 

By  a  deed  of  feoffment  of  1621,  Sir  N.  S.  (in 
consideration  of  100/.  paid  by  the  feoffees 
and  the  other  inhabitants  of  Enfield,  and  of 
a  free  school  for  ever,  to  be  held  for  the  in- 
struction of  the  children  of  inhabitants  of 
Enfield),  granted  certain  lands  to  fourteen 
feoffees,  to  the  intent  that  they  and  their  heirs 
should  pay  20/.  a  year  out  of  the  rents  to- 
wards the  maintenance  of  a  schoolmaster  for 
such  school,  and  the  residue  for  other  pur- 
poses, provided  that  no  act  concerning  the 
lands  or  their  rents  should  be  done,  but  in  a 
vestry,  or  meeting  of  the  feoffees,  and  ten  at 
least  of  the  inhabitants  of  Enfield,  which 
should  be  vestrymen,  and  not  feoffees,  in  a 
vestry  to  be  held  by  them  in  a  chamber  over 
the  school,  or  in  the  vestry,  situate  in  the 
parish  church,  upon  public  warning,  to  be 
given  in  the  church  the  Sunday  before  the 
meeting.  Schoolmasters  were  to  be  elected 
in  this  way  within  three  months  after  every 
vacancy,  and  were  to  give  a  bond  to  three 
feoffees  to  resign  the  appointment  upon  half 
a  year's  warning  by  Uie  feoffees,  or  any  of 
them,  80  it  were  with  the  consent  and  agree- 
ment of  the  feoffees  and  vestrymen,  or  the 
most  part  of  them,  which  should  be  assem- 
bled in  a  vestry  or  meeting,  to  be  held  as 
aforesaid,  so  always  as  at  least  ten  of  the 
vestrymen  which  were  not  feoffees  should 
vote  at  the  holding  of  the  vestry.  Two 
feoffees  were  to  receive  the  rents,  and  account 
for  them  the  Sunday  after  the  receipt,  at  a 
vestry,  consisting  of  th ^  persons  before  de- 
scribed, and  held  and  convened  in  the  mode 
before  mentioned.  When  the  feoffees  should 
be  all  dead  but  five,  four,  or  three,  at  the 
least,  or  gone  to  live  out  of  the  parish,  the 
survivors  were  to  enfeoff  fourteen  others,  of 
discreet  and  wealthy  men,  then  inhabitants 
in  the  parish,  to  be  chosen  by  the  vestrymen 
of  the  parish,  or  the  greater  number  at  a 
vestry,  to  be  holden  in  the  manner  before 
described:  Held  that,  in  the  execution  of 
the  power  of  removal  of  the  schoolmaster, 
the  Totes  were  to  be  taken  per  capita,  and 
not  according  to  the  provisions  of  58  O.  3,  c. 
60.    Attorneg'GeMeral  v.  WUkineon,  266 

DBVI8B. 

And  see  Advowsov. 

1.  Devise.  "Ai  for  my  temporal  estate  and 
effects,  I  give  and  dispose  of  the  same  in 
manner  feuowing :  I  give  and  bequeath  to  L. 
C.  4/. ;  I  give  and  bequeath  to  M.  H.  3/. ;  I 

{;ive,  deviee,  and  bequeath  to  J.  G.  all  my 
ands,  tenements,  and  hereditaments,  with 
their  appurtenances,  narticularly  those  called 
B.  and  C. ;  and  all  the  rest  and  residae  of 
my  goods  and  chattels,  personal  and  teeta- 
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mentary  effecU  whaUoorer,  I  givt  and  &«• 
qneath  to  the  tsid  J.  G.|  whom  I  make  sole 
eiecutor  of  this  my  will :"  Held,  that  J.  Q. 
took  a  fee  in  the  lands  B.  and  C.  Doe  dem. 
Penwarden  v.  Giibert,  86 

2.  Bequest  of  personaity  to  testator's  sister 
and  nephew  during  their  joint  lives,  share 
and  share  alike,  and  to  the  survivor  for  life, 
in  ease  there  thould  happen  to  he  ho  ieeue 
liciny  of  them  or  either  of  them  ;  but  in  ecue 
both,  or  either,  ehould  leave  any  ieeue^  to  the 
rarvivor  of  the  said  sister  or  nephew  one 
moiety  of  the  said  personalty  for  his  or  her 
life,  the  other  moiety,  or  such  part  of  the 
same  as  should  be  thought  needful  by  the 
executor  of  the  party  dying  and  leaving 
issue,  to  be  applied  to  the  maintenance  and 
education  of  all  and  every  the  child  and 
children  of  the  party  so  dying,  during  the 
respective  minorities  of  such  child  or  child- 
ren ;  and  after  the  death  of  the  survivor  of 
the  said  sister  and  nephew,  the  survivor's 
moiety  in  the  personalty,  or  such  part  there- 
of as  should  be  thought  necessary  by  the 
executor  of  such  survivor,  to  be  applied  to 
the  maintenance  and  education  of  all  and 
every  tho  child  and  children  of  such  survi- 
vor, during  their  respective  minorities,  and 
when  and  ae  such  several  children  of  the 
said  sister  and  nephew  (if  there  should  be 
any)  should  respectively  attain  their  age  of 
21,  the  whole  of  the  said  personalty  unto 
and  equally  amongst  all  of  them,  share  and 
share  alike ;  and  if  but  one,  then  to  such 
only  child:  the  persons  who  eventually 
should  have  the  payment  of  the  shares  to 
have  due  regard  to  the  expenditure  of  the 
children  during  their  minorities,  in  order  to 
the  division  of  the  property  being  made  as 
equal  as  possible.  But  if  the  nephew  only 
should  have  issue  living  at  the  time  of  the 
death  of  survivor  of  sister  and  nephew,  the 
prf'perty  was  to^be  divided  among  all  his 
children,  in  such  shares  as  he  by  will  should 
appoint ;  and  in  default  of  such  will,  equally 
among  all  such  children.  If  the  sister  and 
nephew  should  both  die  without  leaving 
issue,  the  property  was  given  to  such  person 
or  persons,  in  such  shares  as  the  survivor  of 
sister  and  nephew  should  by  will  appoint; 
and  in  default  thereof,  to  testator's  pienonal 
representatives. 

Then  followed  a  devise  of  real  estate  to 
the  sister  and  nephew  for  their  Joint  lives, 
and  to  the  survivor  for  his  or  her  life,  in 
ease  there  ehould  be  no  ieeue  living  of  them,  or 
either  of  them  ;  but  in  en»e  both,  or  either  of 
tkem,  ehould  leave  any  itene,  then  to  the  sur- 
vivor of  the  sister  and  nephew  one  undivided 
moiety  of  the  real  estate  for  his  or  her  life ; 
the  rents  and  profits  of  the  other  undivided 
pioiety  to  be  applied  to  all  and  every  the 
ohild  and  children  of  either  of  them  (the 
sister  and  nephew)  so  dying,  during  their 
several  minorities,  if  there  should  be  occa- 
sion for  it,  in  like  manner  as  was  directed 
regarding  tho  personal  estate ;  and  after  the 
death  of  the  survivor  of  the  sister  and 
nephew,  the  remaining  moiety  of  the  rents 
and  profits  of  the  real  estate  was  to  be  ap- 
plied in  like  manner,  if  there  should  be 
occasion,  to  all  and  every  the  child  and 


children  of  such  survivor,  during  their 
several  minorities ;  and  trA^N  and  ae  such 
several  children  of  the  sister  and  nephew  (if 
any  such  there  should  be)  should  respectively 
attain  their  age  of  twenty-one,  the  whole  of 
the  real  estate  was  given  unto  and  equally 
amongst  all  such  children,  share  and  share 
alike,  if  more  than  one,  as  tenanta  in  com- 
mon, and  to  their  respective  heirs  and 
assigns,  for  ever ;  and  in  case  the  sister  and 
nephew  should  both  die  without  leaving,  or, 
there  being  issue,  they  should  die  under  21 
without  issue,  the  real  estate  was  given  to 
6.  M.: 

Held,  that  under  this  will,  a  child  of  the 
nephew,  the  only  issue  of  nephew  or  niece 
alive  at  the  death  of  the  devisor,  took, 
at  the  death  of  the  devisor,  a  vested 
estate  in  fee  simple  in  remainder  in  the  de- 
visor's real  property,  subject  to  be  divested 
in  part  by  the  birth  of  other  children  of  the 
nephew  or  niece,  or  cither  of  them,  and  de- 
terminable altogether  in  the  event  of  such 
child  dying  in  the  lifetime  of  the  nephew,  or 
underage  without  issue.  Machinr.  Reunoldt, 

121 
8.  A.,  on  the  marriage  of  his  daughter  C,  con- 
veyed property  to  the  vse  of  himself  for  life; 
remainder  to  the  use  of  B.,  his  daughter's 
intended  husband,  for  life ;  remainder  to  the 
use  of  C.  for  life ;  remainder  to  the  use  of  the 
sons  of  the  marriage  successively  in  tail; 
remainder  to  the  use  of  the  daughters  of  the 
marriage  as  tenants  in  common  in  tail ;  rever- 
sion to  the  use  of  A.  A.  afterwards,  on  his 
death,  devised  all  his  property,  not  before 
settled,  to  the  use  of  his  widow  for  life ;  re- 
mainder to  the  use  of  B.  for  life ;  remainder  to 
the  use  of  C.  for  life ;  remainder  to  the  use  of 
their  sons  snccessively  in  tail,  (subject  to  a 
term  for  the  provision  of  younger  children ;) 
remainder  to  the  use  of  the  daughters  as 
tetiants  in  common  in  tail ;  remainder  to  the 
use  of  O.  and  her  heirs.  B.  and  C.  afterwards 
levied  a  fine  of  all  the  before-mentioned 
premises  to  the  use  (subject  to  the  uses  in 
the  settlement  and  will  mentioned)  of  such 
person  as  C,  by  will  in  writing,  or  any 
writing  of  appointment  purporting  such  will 
to  be  by  her  signed,  In  the  presence  of,  and 
attested  by  three  or  more  witnesses,  should 
appoint ;  (which  will,  or  writing  of  appoint- 
ment in  nature  of  a  will,  C,  notwithstanding 
her  coverture,  was  thereby  empowered  to 
make,)  and,  in  the  mean  time,  and  for  want 
of  such  appointment  for  the  whole  or  any 
part,  to  the  use  of  0.  and  her  heirs,  C.  having 
survived  B.,  by  whom  she  had  no  issue, 
married  D.,  whom  she  also  survived,  and 
then  died,  leaving  B.  an  only  son  by  D.  To 
this  son  C,  in  1819,  by  an  instrument  pur- 
porting to  be  her  will,  signed  in  the  presence 
of,  and  attested  by  three  witnesses,  left  all  her 
real  estate  in  fee,  the  instrument  contained  a 
provision  that  the  property  should  go  over  to 
C.'s  sister  in  case  of  E.'s  dying  in  C.'s  life- 
time. B.  shortly  afterwards  died  a  minor, 
intestate  and  without  issue:  Held,  1.  that 
the  instrument  executed  by  C.  in  1819,  did 
not,  as  to  the  estates  comprised  in  the  fine, 
operate  as  an  execution  of  C.'s  power  of  ap- 
pointment, but  as  a  devise  by  her  by  foree 
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of  her  interest  2.  That  E.  took  by  deecont 
from  bis  mother,  and  not  by  purchase.  Lang- 
Uy  V.  Sneyd,  243 

DISTRESS. 
Goods  of  the  principal  in  the  hands  of  his  fac- 
tor cannot  be  distrained  by  the  landlord  of 
the  factor's  premises  for  arrears  of  rent  due 
to  him  from  the  factor.     Oilman  v.  £Uon,  76 

DIVORCE. 
St€  Practice,  4. 

DRAINAGE. 
Ser  Limitation  of  Actiohs. 

ESCAPE. 
S^e  EviDBirrB.  1,  2,  and  Attacexbitt. 

EVIDENCE. 

And  see  Bankbuptot,  1.    Costs,  2,  8.    Oath. 
Stamp,  1,  2,  3. 

1.  In  an  action  for  an  escape,  the  sheriff's 
authority  for  appointing  a  bailiff  was  proved 
by  a  person  belonging  to  the  sheriff's  oflSce, 
who  had  ecdorsed  the  bailiff's  name  on  the 
writ  produc<?d :  A  Terdict  having  been  found 
for  the  plaintiff,  the  Court  refused  to  set  it 
aside,  holding,  that  this  proof  was  sufficient 
FrancU  v.  Neave,  26 

2.  In  an  action  for  an  escape,  the  writ  in  the 
former  action  being  produced  bearing  an 
endorsement  purporting  to  record  the  she- 
riff's delivery  of  a  warrant  to  B.,  and  B.,  on 
being  called,  stating  that  he  had  delivered 
the  warrant  to  another,  who  did  not  produce 
it :  Held,  that  it  ought  to  have  been  left  to 
the  jury  to  say  whether  B.  acted  under  the 
sheriff's  authority.     Fennor  v.  PhiUipt,     27 

8.  Entries  made  by  a  deceased  collector  of 
taxes  in  a  public  book,  banded  down  to  him 
by  his  predecessor  in  office,  and  afterwards 
delivered  to  his  successor,  are  evidence 
against  his  surety,  in  an  action  on  a  bond 
conditioned  for  the  due  performance  of  the 
collector's  duty,  and  the  delivery  up  of  the 
books  kept  by  him  in  his  office. 

Qwxre,  Whether  the  receipts  signed  by 
such  collector,  for  moneys  payable  to  him  in 
his  official  capacity,  are  evidence  against  his 
surety  in  such  case.     Oo—  v.  Watlington,  132 

4.  The  defendants,  assignees  of  a  bankrapt, 
produced,  under  a  notice  from  the  plaintiff 
(in  an  action  for  use  and  occupation),  the 
deed  of  assignment  of  the  bankrupt's  effects : 
Held,  that  the  deed  was  admissible  in  evi- 
dence, though  not  proved  by  the  attesting 
witness,  it  having  been  shown  that  the  de- 
fendants occupied  under  the  deed.  Orr  v. 
3forriee,  1 39 

6.  The  copy  of  an  original  letter  giving  notice 
of  the  dishonour  of  a  bill,  is  admissible  in 
evidence,  withoat  notice  to  produce  the  ori- 
ginal letter.  By  C.  P.,  after  conference  with 
K.  B.     Kine  v.  Beaumont,  288 

6.  In  an  action  on  an  agreement  to  pay  100/., 
if  plaintiff  would  not  send  herrings  for  one 


twelvemonth  to  the  London  market,  and,  in 
particular,  to  the  house  of  J.  and  A.  M.,  the 
plaintiff  proved  he  had  sent  no  herrings 
during  the  twelvemonth  to  house  of  J.  and 
A.  M. :  Held  sufficient  to  entitle  him  to  re- 
cover, no  proof  being  given  that  he  had  sent 
herrings  within  that  time  to  the  London 
market     Chlder  v.  Rutherford,  302 

EXECUTION. 
jS!m  Attacbmjbmt.    Costs,  1.    Sheriff,  2. 

EXECUTOR. 
See  Agrebmbnt. 

EXPERIMENTS. 
See  Costs,  2. 

EXTORTION. 
See  Sheriff,  1. 

FACTOR. 
See  Distress. 

FIERI  FACIAS. 
See  Sheriff,  2. 

FOREIGN  LETTERS. 

See  Costs,  8. 

FORGERT. 

1.  The  prisoner  having  promised  in  payment 
for  some  goods  on  acceptance  by  a  London 
banker,  gave  a  bill  addressed  to,  and  pur- 
porting to  be  accepted  by  Williams  and  Co., 
No.  3,  Birchin  Lane,  London  ;  it  was  proved 
that  Williams,  Burgess  A  Co.  of  No.  20, 
Birchin  Lane,  had  not  accepted  the  bill,  and 
that  no  other  bankers  of  the  name  of  Wil- 
liams A  Co.  were  known  in  London,  but  no 
evidence  was  adduced  to  show  that  Williams 
A,  Co.  of  No.  8,  Birchin  Lane,  had  not  ac- 
cepted the  bill:  Held,  that  there  was  no 
forgery  proved  against  the  prisoner,  by  ten 
Judges  agaitast  one,  Batlet,  J.,  aheente. 
The  King  v.  Watte,  197 

See  also  J?ex  V.  Wehh,  288 

2.  The  forgery  of  a  Prussian  treasury  note  for 
one  dollar  is  within  the  statute  43  G.  3,  c. 
139,  8.  1.     The  King  v.  OoldMein,  201 

3.  The  prisoner  was  convicted  of  forging  an 
instrument  (purporting  to  be  a  Prussian 
treasury  note),  in  a  foreign  language.  No 
count  in  the  indictment  containing  any  Eng- 
lish translation  of  the  note,  the  Court  arrested 
the  judgment  on  this  ground.  By  eighl 
Judges  against  two.  Wood,  B.,  and  Baylry, 
J.,  a6«eii(t6iM.  Jl*id 

FORMEDON. 
See  LiMiTATloif  {Statute*  of),  2. 

FRAUD. 
jS^  Forobry. 
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PRAUDS  (STATUTE  OP). 
iSSm  Ouabaxtbb. 

PREIOHT. 
See  Imsubamcb,  1,  3,  3,  4. 

GOODS  SOLD. 
See  Bill  of  Bxchahgb. 

GRANT. 
See  Ajtkuitt  amd  Dbbdi. 

GUARANTEE. 

1.  ''To  the  nmount  of  100^  ooneider  me  as 
eecnrity  on  J.  C.'e  aoconnt,  signed  and 
dated :  Held,  not  a  euffioient  memorandum 
(under  29  Car.  3,  o.  3,  a.  4)  of  an  agreement 
to  pay  for  the  default  of  J.  C.  Jenkine  ▼. 
HevHolde,  14 

3.  **  I  hereby  guarantee  the  present  aoeount  of 
H.  M.  due  to  R.  T.  8.  of  112^.  4«.  4d.  and 
what  she  may  contract  from  this  date  to  the 
30th  September  next,"  (signed  and  dated) : 
Held,  that  the  consideration  sufficiently  ap- 
appeared  on  the  face  of  this  instrument  under 
29  Car.  2,  c.  3,  s.  4.    BueeeU  ▼.  Ifoeely,     211 

HABEAS  CORPU& 
See  Attachmbmt,  <md  Pbactiob,  6. 

HYPOTHECATION. 
See  InsuRAMCX,  3. 

INCLOSURE  ACT. 
See  CoxmsSIORERS. 

INQUIRY. 
See  Writ  of  Ikquibt. 

INSOLVENT  DEBTORS'  ACT. 
See  Attachmbbt.    OFFrcBR  of  Court. 

INSURANCE. 

I.  Insurance  on  a  cargo  of  wine  to  be  dis- 
charged partly  at  B.,  partly  at  D.,  and  partly 
at  L.  The  vessel  which  conveyed  the  cargo, 
being  wrecked  near  B.,  and  three-fourths  of 
the  cargo  being  either  lost  or  so  Impregnated 
with  salt  water,  as  to  render  it  imprudent  to 
delay  the  sale  till  the  ports  of  D.  or  L.  could 
be  reached,  the  assured,  on  the  23d  of  De- 
cember, the  day  they  heard  of  the  loss,  gave 
notice  of  abandonment ;  and,  on  the  27th  of 
December,  called  a  meeting  of  underwriters, 
which  three  underwriters  attended,  and 
ordered  the  assured  to  do  the  best  for  all 
parties.  On  the  28th  of  the  ensuing  February, 
and  not  before,  some  of  the  underwriters  in- 
terfered,  forbidding  a  sale  of  the  damaged 
wines  about  to  take  place  at  B.,  and  rejecting 
the  abandonment:  Held,  that  this  was  a 
total  loss,  and  entitled  the  assured  to  aban- 
ion;  and  that,  at  all  events,  the  underwriters. 


not  having  stirred  for  more  than  two  months 
after  notice  of  the  abandonment,  must  be 
taken  to  have  acquiesced  in  it.  Hudson  v. 
Barrieoiif  97 

3.  An  insurer,  who  rejects  an  abandonment, 
must  do  so  within  a  reasonable  time.      Ibid. 

3.  Insurance  for  8000^.  on  ship  Victoria,  and 
4000/.  on  freight,  at  and  from  London  to  the 
East  Indies  and  back.  The  ship  sailed  sea^ 
worthy  from  Calcutta  on  her  voyage  home, 
when,  in  addition  to  some  damage  which  she 
sustained  in  the  river  Hooghly,  she  en- 
countered two  storms  at  sea,  by  which  she 
was  so  shattered  as  to  render  it  necessary  for 
the  captain  to  put  back ;  and  he  returned  to 
Calcutu  on  the*  30th  August,  1820.  On  his 
arrival  at  Calcutta,  he  gave  notice  of  aban- 
donment to  the  agents  for  Lloyd's,  resident 
there,  and  requested  that  their  surveyor  might 
be  present  at  the  surveys  of  the  ship.  The 
agents  said  they  had  no  authority  to  accept  the 
abandonment;  but  their  surveyor  attended 
the  surveys,  when  it  was  found  that  the  ship 
was  so  seriously  damaged,  that  the  expense 
of  repairing  her  would  be  nearly  60002.  Tha 
agenta  refused  to  undertake  the  repairs ;  and 
the  captain,  having  in  vain  attempted  to 
borrow  money  for  that  purpose  by  hypothe- 
cation of  ehipf  sold  the  ship  for  12002.,  con- 
ceiving that  to  be  the  best  course  for  all 
parties.  On  the  25th  April,  1821,  the  captain 
arrived  in  London,  where  the  owner  resided; 
and,  on  the  3d  May,  the  ship's  papers  were 
delivered.  On  the  5th  May,  the  ship's 
brokers  abandoned  to  the  underwriters. 

In  an  action  on  the  polioy  on  ship,  the  jury 
having  found  a  verdict  for  the  plaintiff  as  for 
a  total  loss,  and  that  the  captain  had  sold  the 
ship  for  a  justifiable  cause,  the  Court 
(Richardson,  J.,  dienentiente)  refused  to  grant 
a  new  trial,  which  was  moved  for,  on  the 
ground  that  the  ship  ought  not  to  have  been 
sold,  and  that  notice  of  abandonment  had 
not  been  given  in  due  time.  Read  v.  Bon^ 
kam,  147 

4.  Policy  of  insurance  on  ship  and  goods  at 
and  from  Cuba  to  Liverpool,  with  liberty  "in 
that  voyage,  to  proceed  and  sail  to,  and  touch 
and  stay  at,  any  ports  or  places  whatsoever ; 
and  with  leave  to  discharge  and  take  in,  at 
any  porta  or  places  she  might  touch  at,  with- 
out prejudice  to  that  insurance."  The 
insured,  after  subscription  of  the  policy,  in- 
serted in  the  body  of  it  the  words,  *'  with 
leave  to  call  off  Jamaica,"  to  which  interpo- 
lation all  the  underwriters  assented,  without 
increase  of  premium,  except  the  defendant, 
who  being  out  of  the  way  was  not  applied  to. 
The  captain  sailed  from  Cuba  with  eight 
men,  engaged  to  navigate  to  Liverpool,  and 
two  to  Jamaica,  being  unable  at  Cuba  to 
procure  ten  men  (the  proper  complement  of 
the  crew)  for  Liverpool.  She  then  touched 
at  Jamaica,  for  the  sole  purpose  of  landing 
the  two  men,  and  procuring  others  in  their 
stead  ;  and,  having  accomplished  his  purpose, 
was  lost  on  the  voyage  from  Jamaica  to 
Liverpool:  Held, 

Ist,  That  this  was  a  material  alteration  of 
the  polioy,  and  rendered  it  void. 

2d,  That  the  ship  was  not,  as  to  the  crew, 
sea-worthy   for  the  whole  voyage  (ai  the 
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ought  to  bava  been)  wben  sbe  sailed  from 
Cuba. 

3d,  That  the  eircnmftance  of  her  having 
become  sea-worthy  after  her  leaving  Cnba, 
and  before  the  loss,  did  not  entitle  the  plain- 
tiff to  recover.     Fonhaw  r.  Chabtrt,         158 

INTERLINEATION.! 
See  Imsubahcb,  4. 

IRISH  TRADERS. 
See  Pilot  Act. 

JUDGMENT. 

And  see  Plkadiho,  2.    Practicb,  6 ;  and  Writ 
,  or  Inquiry. 

A  mere  miscalculation  will  not  avoid  a  Judg- 
ment Therefore,  where  a  Jury  assessed 
damages  at  1/.  8«.  6d.  besides  costs,  and  the 
costs  at  I2d.t  and  judgment  was  entered  up, 
"that  the  plaintiff  do  recover  against  the 
defendant  his  damages,  costs,  and  charges, 
in  form  aforesaid,  assessed  by  the  said  Jury 
at  U.  Ss,  6d,  and  also  7^  9«.  \Qd,  for  his  costs 
and  charges  aforesaid  by  the  said  court  here 
adjudged  of  increase  to  the  plaintiff,  and 
with  his  assent,  which  said  damages  in  the 
whole  amount  to  8^.  18«.  id.,  and  the  said 
defendant,  in  merdy,  Ac,"  it  was  held  suffi- 
cient.   i>ttnn  ▼.  Crwnp^  309 

JURY. 

Where  it  was  sworn  that  handbills,  reflecting 
on  the  plaintiff's  character,  had  been  dis- 
tributed in  courts  and  shown  to  the  Jury  on 
the  day  of  trial,  the  Court  would  not  receive 
from  the  jury  affidavits  in  contradiction ;  and 
granted  a  new  trial  against  the  defendant, 
though  he  denied  all  knowledge  of  the  hand- 
bills.    CoHer  ▼.  Mereat,  272 

LANDLORD  AND  TENANT. 
See  Dmtbkss,  and  Stamp,  2,  8. 

LEASE. 
See  Stamp,  8. 

LETTER. 
See  EyiDBHOK,  5,  and  Costs,  8. 

LEVARI  FACIAS. 
See  Shbriff,  1. 

LIBEL. 
See  Plbadin«,  4. 

LIMITATION  OP  ACTIONS. 
And  tee  LixiTAnoir  (Statutee  of). 

The  surveyor  under  a  drainage  statute  U  enti- 


tled to  take  advantage  of  a  clause  limiting 
the  commencement  of  actions  to  six  months 
after  the  act  complained  of,  though  it  does 
not  appear  he  has  made  the  compensation 
directed  by  the  statute  for  the  act  complained 
of,  or  pursued  the  course  on  the  observance 
of  which  the  statute  enables  bim  to  enter  on 
the  lands  of  others.     Booihhy  v.  Jforton,  239 

LIMITATION  {StattUee  of). 

1.  In  an  action  in  the  Common  Pleas,  the 
question  being,  whether  a  debt  was  barred 
by  the  statute  of  limiUtions,  the  creditor 
proved  an  action  commenced  in  the  King's 
Bench  six  years  before,  and  continuances 
regularly  entered  down  to  the  term  before 

.  the  trial  of  the  action  in  C.  P. :  Held  that 
the  debt  was  not  barred.     Oregory  v.  HurriHf 

212 

2.  The  20  years  within  which  n  formedoii  in 
the  deecender  ought  to  be  commenced  under 
the  statute.  21  Jac.  1,  c.  18,  begin  to  run 
when  the  title  descends  to  the  first  heir  in 
tail,  unless  he  lie  under  a  disability.  ToUon 
V.  Kaye,  217 

MARRIAGE  SETTLEMENT. 
See  Dbvibb,  3. 

MEMORANDA,  69,  231. 

MISCALCULATION. 
See  Judgmbrt. 

MISNOMER. 
See  Pbacticb,  3. 

NEGLIGENCE. 
See  Cabribb.   Chabtbr-Partt.   Plbadihg,  2. 

NOTICE. 
See  Carribb.    Etidencb,  4,  5. 

OATH. 

On  an  application  for  a  new  trial,  it  appeared 
that  a  witness,  who  gave  himself  a  false 
name  at  the  trial,  and  was  sworn  on  the  gos- 
pels, was,  at  that  time,  a  Jew :  Held,  that 
the  objection  came  too  late,  and  that  the 
oath,  as  taken,  subjected  the  witness  to  the 
consequences  of  peijury,  if  he  had  sworn 
falsely.    SelU  v.  Hoare,  232 

OFFICER  OF  COURT  (hie  Liability). 

An  order  drawn  up  in  the  name  of  the  Court, 
by  an  officer  of  a  court  of  justice,  is,  until 
amended  or  set  aside,  the  order  of  the  Court 
Therefore,  where  an  officer  of  the  Insolvent 
Debtors'  Court,  instead  of  drawing  up  an 
order  for  tl^  further  imprisonment  of  an  in- 
solvent)  pursuant  to  the  decision  of  tho 
Courty  drew  np  an  order  for  his  disobargoi 
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and  the  iniolTent  was  thereon  discharged, 
the  order  not  having  been  amended  or  set 
aside :  Held,  on  demurrer  to  the  declaration, 
thttt  no  action  lay  by  a  creditor  of  the  insol- 
vent against  the  officer,  though  the  declara- 
tion stated  that  the  officer  teronyfuUyj  falsely, 
and  unlawfully,  made  out  and  issued  such 
order,  purvorttng  to  be  an  order  from  the 
Court      Whitelegge  v.  Rickardt,  188 

OFFICER,  PUBLIC  (Au  Liability). 

An  action  does  not  lie  against  a  public  officer 
by  individuals  for  sums  which,  as  a  public 
officer,  be  is  authorised  to  pay  them,  although 
he  may  have  received  the  money  applicable 
to  that  purpose :  Held,  therefore,  that  oMtump- 
•it  does  not  lie  against  the  secretary  at  war 
by  a  retired  clerk  of  the  war  office  for  his 
retired  allowance,  although  the  secretary  at 
war  received  the  money  applicable  to  such 
allowance.     Qidley  v.  Lord  Palmenton,    375 

ORDER  FOR  THE  PATMENT  OF  MONET. 
See  FoRGBBT,  2,  8. 

PARTNER. 
See  AflRBEMCHT. 

PATENT. 

A  patent  was  taken  out  "for  an  improved 
method  of  making  sailcloth  without  any 
starch  whatever."  The  improvement  or  dis- 
covery (if  any)  consisted  in  a  new  mode  of 
texture,  and  not  in  the  exclusion  of  starch, 
the  advantage  of  excluding  which  had  been 
discovered  and  made  public  before:   Held, 

/  that  the  patent  was  void,  as  claiming,  in 
addition  to  what  the  patentee  had  discovered, 
the  discovery  of  something  already  made 
public     Champion  v.  Benyon,  5 

PERJURY. 
See  Oath. 

PILOT  ACT. 

A  vessel  trading  to  and  from  London  to  Bel- 
fast, and  proceeding  down  the  Thames  on 
her  voyage  to  the  latter  port,  not  laden  with 
corn,  grain,  meal,  flour,  bread,  or  biscuits,  is 
not  within  the  second  section  of  52  G.  .S,  c. 
29,  which  exempts  from  the  obligation  of 
taking  a  Trinity  House  pilot  on  board  nil 
consting  vessels,  and  all  Irish  traders  using 
the  navigation  of  the  Thames  as  coasters. 
Dovifon  V.  JftkibbeHf  112 

PLEADING. 

And  eee  AsMriTY.  Costs,  6.  FonoERT,  3. 
Offickr  op  Court.  Practicb,  S.  SuERirr, 
1.     Variasck. 

1.  A  defendant  may  be  declared  against  as  ad- 
ministrator, though  the  process  only  describes 
him  generally.     WaUon  v.  PiUing,  4 


2.  In  an  action  on  the  ease  in  fi.  R.  against  iirii 
defendants,  as  proprietors  of  a  coach,  for 
injuries  sustained  by  the  plaintiff,  a  passen 
ger,  in  consequence  of  negligence  in  driving- 
whereby  the  coach  was  overset,  the  jury 
found  a  verdict  ngainst  eight  of  the  defend- 
ants, and  in  favour  of  the  other  two;  and 
judgment  was  entered  accordingly.  On  error 
in  Cam.  ^eaec.  the  judgment  was  affirmed. 
Brttherfou  v.   Wood,  54 

S.  Awnrnpeit  for  work  and  labour  in  healing 
horses  uithin  the  juritdictiou  of  a  county 
court,  and  for  potions,  Ac,  administered  on 
thoee  occationa  :  Held,  that  this  amounted  to 
a  sufficient  allegation  that  the  potions  were 
administered  within  the  jurisdiction  of  the 
county  court.     Dunn  v.  Cmwpf  309 

4.  Where  an  account  of  certain  proceedings  in 
a  court  of  law  was  headed  in  a  newspaper, 
**  shameful  conduct  of  an  attorney.'*  Pleas 
to  a  declaration  in  libel,  that  the  alleged  lib«l 
contained  a  faithful  and  true  account  of  pro- 
ceedings in  a  court  of  law,  were  held  ill. 
(In  error.     Cawt,  Scace.)     Clement  ▼.  Ltwi*^ 

297 

POLICY. 
S^  iKsnRAircB. 

POSTAGE  OF  LETTERS. 
See  Costs,  8. 

POUNDAGE. 
iSee  Sbbriff,  1. 

POWER. 
See  DxTlSB,  8. 

PRACTICE. 

And  see  Costs.     LnrrrATioN  {Siatutee  of),  1. 
.  Pleading,  1.    Writ  of  Ibquirt. 

1.  Omission  to  add  the  nmilit^r^  is  an  irregu- 
larity for  which  the  Court  will  set  aside  the 
verdict     Griffith  v.  Crockford,  1 

2.  Attachment  of  privilege  returnable  on  the 
essoign  day,  and  before  the  quarto  die  poet, 
instead  of  being  returnable  on  a  day  certain 
in  full  term,  permitted  to  be  amended  on 
payment  of  costs.     Adam^  v.  Luck,  35 

3.  Error  was  assigned,  in  Cam,  Scacc.,  on  a 
misnomer  of  one  of  the  plaintiffs  below  in 
the  warrant  of  attorney,  and  also  on  the 
omission  of  any  entry  of  verdict  and  judg- 
ment upon  an  issue  joined,  on  a  plea  of  set- 
off. The  Court  held,  that  there  was  nothing 
in  the  first  objection,  and  gave  leave  to  amend 
the  transcript  as  to  the  second.  De  Taetet  v. 
Bucker,  66 

4.  Where  a  feme  eoverte,  separated  from  her 
husband  by  a  sentence  of  divorce  a  mrn»A 
et  thoro,  was  holden  to  bail  while  an  appeal 
was  still  pending  against  the  sentence,  the 
Court,  on  motion,  ordered  the  bail-bond  to  be 
cancelled,  the  feme  filing  a  common  appear- 
ance.    Hookham  v.  Chambere,  92 
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5.  In  C.  Bm  where  a  defendftnt  under  a  rnle 
niti  for  that  purpose  files  pleas  of  several 
matters,  annexing  to  the  plea  a  oopj  of  the 
rale  ni«»,  endorsed  with  a  notice,  that  a  rale 
absolute  to  plead  several  matters  will  be 
served  as  soon  ai  it  is  drawn  up,  the  plain- 
tiff may  not  sign  judgment  as  for  want  of  a 
plea,  if  the  time  for  pleading  should  expire 
before  the  rule  absolute  be  obtained.  Jfay- 
nard  v.  Bright,  266 

0.  Plaintiff  having  omitted  three  terms  after 
judment  to  charge  in  custody  defendant,  who, 
after  judgment,  had  surrendered  in  discharge 
of  bail:  Held,  that  the  defendant  was  super- 
sedable,  althongh,  in  the  meantime,  he  bad 
removed  himself  into  another  custody  by 
Aa6«cw  corpiM  in  another  action.  Morrit  v. 
Jfagratk,  301 

PRINCIPAL  AND  AGBNT. 

Se€  DiBTRBSB. 

PRISONER. 
See  Costs,  1,  2.    Attachm bkt  .    Pbactick,  6. 

PRIVILBOB. 
See  Attacbmbht. 

PROCESS. 

See  PLBADtMO,  1. 

PROMOTIONS. 
See  Mbmorabda. 

PROMISSORY  NOTE. 
See  FoBOEBT,  3. 

PRUSSIAN  TREASURY  NOTE. 
See  FoRGEBT,  3. 

PUBLIC  ENTRIES. 
See  Eyidbmcb,  8. 

QUARE  IMPEDIT. 
See  Adyowboii. 

RECEIPTS. 
jS'ee  ErtDBNCB,  8. 

REFERENCE. 
See  Costs,  II. 

RENT  ARREAR. 
See  DisTRBBB. 

REQUESTS,  COURT  OF. 

By  the  Rochester  court  of  requests'  act,  22  Q. 
3,  c.  27,  debts  under  40«.  contracted  within 
the  jurisdiction  of  the  court,  are  to  be  sued 
for  in  that  court;  by  48  Q. .%  c.  51,  the  juris- 
dieUon  of  the  court  is  extended  to  sums  not 
exceeding  bL',  and  plaintiffs  suing  in  the 


superior  courts  for  sums  recoverable  under 
either  of  the  actt>,  are  to  be  refused  costs, 
notwithstanding  a  verdict  in  their  favour. 
But  the  latter  act  excludes  any  jurisdiction 
over  debts  being  the  balance  of  an  account  on 
demand,  originally  exceeding  5/.  The  pluin- 
tiff  sued  in  a  superior  court  for  34/.  5».  ]d., 
ascertained  by  a  surveyor,  oppointed  by  the 
defendant  and  himself,  to  be  due  to  hiui  for 
measured  work  and  labour,  done  within  the 
jurisdiction  of  the  court  of  requests.  The 
defendant  proved  paymenu  to  the  amount 
of  24L  ]S«.,  and  the  jury  estimating  tho 
work  at  only  28/.,  fuund  for  the  plaintiff  only 
]/.  2«.  damages:  Held,  that  this  was  not  a 
ease  in  which  the  defendant  was  entitled 
under  48  G.  3,  c.  51,  to  enter  a  suggestion  to 
deprive  plaintiff  of  bis  costs.  Hareant  v. 
Larkin,  257 

RULES  OF  THE  FLEET. 
See  Attachmbnt. 

SAIL-CLOTH. 
See  Patbbt. 

SCHOOLMASTER. 
See  Dbbds. 

SEAWORTHINESS. 
See  Ihsubamce,  4. 

SECRETARY  AT  WAR. 
iS'ee  Officer,  Poblic. 

SHERIFF. 
And  «ee  Evidence,  1^  2. 

1.  A  sheriff  who  levies  under  a  levari  faeiae  for 
a  erown  debt,  is  not  entitled  to  poundage 
under  tho  statute  29  Elis.  o.  4,  and  conse- 
quently, an  action  against  him  under  that 
aot,  for  extortion  in  such  a  case,  is  miscon- 
ceived.    Stevene  v.  Hothwell,  143 

2.  Under  an  execution  by  A.  against  B.,  the 
Court  will  not  order  the  sheriff  to  pay  over 
money  in  his  hands  levied  on  an  exooution 
by  B.  against  C.     PadJUld  v.  Brine,        294 

SHIP. 
See  Irbubamcb,  3,  4. 

STAMP. 

1.  A  conveyance  by  debtors  to  trustees,  in  trust 
to  sell,  and  with  the  proceeds  to  discharge 

firetp  debts  due  to  the  trustees,  then  debts  due 
to  other  creditors,  with  a  resulting  trust  for 
the  original  debtors,  does  not  require  an  ad 
valorem  stamp,  as  upon  a  sale  or  mortgage 
under  55  Geo.  3,  c.  184»  By  three  Judges 
(Dallas,  C.  J.,  abeeute).     Coatee  ▼.  Perry,  48 

2.  Held,  that  an  agreement  (dated  October  27, 
1819,  and  sUmped  with  a  20«.  Stamp) 
between  landlord  and  tenant,  that  the  land- 
lord should  have  immediate  possession  (ex- 
cept as  was  mentioned)  of  a  farm,  lands,  and 
premises,  which  bad  been  occupied  by  the 
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toniint  for  a  term,  the  landlord  to  take  the 
stock,  and  the  tenant  to  hold  over  half  the 
house,  half  the  stable,  the  barns,  and  an  en- 
closed ground,  and  to  have  the  joint  use  of 
the  yard  with  the  landlord  or  incoming 
tenant,  till  the  25th  January  following,  with- 
out rent,  Ac,  was  properly  rejected  in  evi- 
dence, on  the  ground  that  it  operated  as  a 
surrender  of  the  term,  and  therefore  required 
a  deed  stamp,  under  55  Q.  3,  o.  184,  sched. 
part  ].      WiUiatM  ▼.  Sateyer,  70 

8.  Demise  to  A.  of  a  slate  pit  at  B.,  and  stone 
quarries  at  C,  to  hold  to  A.  the  slate  pit  at 

B.  from  the  Sdth  March,  1815,  for  the  term 
of  fourteen  years,  and  the  stone  quarries  at 

C,  from  the  29th  September,  1817,  for  the 
term  of  fourteen  years,  paying  for  the  slate 
pit  the  yearly  rent  of  70^.,  and  for  the  stone 
quarries  the  yearly  rent  of  1302.  The  ad 
valorem  stamp  on  the  first  skin  of  the  lease 
was  3/.,  with  a  progressive  duty  of  U.  on  the 
other  skins.  It  appeared  that  possession 
oottld  not  be  given  of  the  stone  quarries  at  the 
same  time  with  the  slate  pit,  nor  till  the  time 
mentioned  in  the  lease.  The  Court  being  of 
opinion  that  no  fraud  was  intended :  Held, 
that  this  lease  was  properly  stamped  under 
55  G.  3,  0.  184.   Baa9€  v.  Jackton,  185 

8UGOB8TI0N. 
S€4  Rkqubbts,  Coubt  of. 

SUPBR8BDEAS. 
See  Practici,  6. 

BURSTY. 
^ee  BviDBircB,  3. 

SURVEYOR. 
See  LiXITATIOR  OF  AcnoiTB. 

SURVIVORS. 

See  AORBBMBHT. 

THAMBS  NAVIGATION. 
See  Pilot  Act. 

TROVER. 
^'^e  Bahkruptct,  2. 

TRUSTEE. 
See  Stamp,  1. 

UNDERWRITERS. 
See  Irburarcb. 

USE  AND  OCCUPATION. 
See  Eyidbkcb,  4. 

VARIANCE. 

Covenant  to  pay  (among  other  instalments) 
an  instalment  within  twelve  calendar  months 


f^om,  Ar.  On  the  record  the  word  "  calendar" 
was  omitted  :  but  the  recurd  stated  currecUy 
the  time  of  poynieniof  other  previous  and 
subsequent  instalments,  without  omitting  the 
word  "calendar:"  Held,  that  this  was  no 
variance.     CtJcUU  v.  Oray,  186 

VENDOR  AND  PURCHASER. 
See  AuCTiOB. 

VENIRE  DE  NOVO. 
See  Writ  of  Ikquirt. 

VERDICT. 
See  CoBTB,  11,  and  WRrr  of  iHQvnr 

VESTRY. 
See  Dbbds. 

WARDEN  OP  THE  FLEET. 
See  AttaCHMBNT. 

WAR  OPPICB. 
See  Offigbr,  Public. 

WARRANT. 
See  Babkruptcy,  3. 

WARRANT  OF  ATTORNEY. 
See  Practigb,  3. 

WINE. 

See  IXSURANCB,  1. 

WITNESS. 
See  Costs,  3,  9,  10,  and  Oatb. 

WRIT  OF  INQUIRY. 

The  jury  having  found  for  the  defendant  on  six 
out  of  eight  pleas  comprehended  in  the  laat 
two  issues,  and  for  the  plaintiff  on  the  residue 
of  those  pleas,  and  on  the  first  issue  without 
assessing  damages ;  and  the  plaintiff  having, 
pursuant  to  the  decision  of  the  Court  of  K. 
B.,  entered  up  as  to  the  pleas  found  for  the 
defendant,  judgment  non  obetante  veredicto, 
with  an  award  of  a  writ  of  inquiry,  and  final 
judgment  for  the  damages  found  by  the  in- 
quisition, Ac. :  a  Court  of  Error  (Cam.  Seacc) 
reversed  the  judgment  of  the  Court  of  K.  B..  aa 
to  the  award  of  the  writ  of  inquiry  and  the 
final  judgment  thereon — remitted  the  record 
to  the  Court  of  K.  B.— and  directed  that 
Court  to  award  a  venire  de  novo  to  try  the 
first  issue  and  the  last,  as  far  as  related  to 
the  pleas  on  which  the  finding  was  for  the 
plaintiff;  holding,  that  the  verdict  found  for 
the  plaintiff  on  the  first  issue,  and  on  the  laat 
(as  far  as  regarded  the  pleas  on  which  the 
finding  was  for  the  plaintiff)  was  void,  be- 
cause no  damages  had  been  assessed,  de- 
ment V.  ^eicis,  297 


THE  END. 
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